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Preface to the Third Edition

So much has happened to Europe since this book appeared in its second
edition in 1991 that, as with the first edition, I have felt obliged to
undertake a revision much earlier than ideally I would have liked. Again,
this edition does not just consist of updating, although there is a great deal
of that, but also includes a substantial amount of new material. Included
amongst this new material are two new chapters: one on the much
discussed and extremely important Treaty on European Union (TEU), and
one on the increasingly significant area of external relations.

A major problem in writing this third edition has concerned usage of the
terms ‘European Community’ and ‘European Union’. As is explained in
Chapter 3, the Treaty on European Union (the so-called Maastricht
Treaty), which came into effect in November 1993, created a highly
confusing situation in this regard. It did so by incorporating what had
come to be commonly known as the European Community into a broader
European Union, and by renaming the European Economic Community —
which was the most important of the three Communities which made up
the European Community — the European Community! In other words,
under the Treaty on European Union, the European Community is one of
three European Communities, and these three Communities are
component parts of the European Union. So as to try and keep confusion
to a minimum, and so as to avoid repeated explanations in the text of my
usage of terms, | have used the term European Union, and its acronym EU,
wherever possible. Where, however, it would have been factually
inaccurate to use EU, then EC or EC/EU are used as appropriate.

As before, there are people whom I would like to thank for the
assistance they have given me. Simon Bulmer, John Gibbons, Gary Titley
MEP, and Vincent Wright all kindly read parts of the manuscript and
made valuable observations on it. Steven Kennedy of Macmillan provided,
with his customary deftness of touch, the necessary badgering until the
book was completed. My wife Maureen produced a marvellous typescript
whilst working to tight deadlines. Last, but not least, I must thank my
daughters, Helen and Rachael, for being extremely tolerant when — all too
frequently — the pressures of writing meant they were not given the
attention they deserved.

June 1994 NEILL NUGENT

xVi
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B PART1 R

THE HISTORICAL

EVOLUTION

B Introduction

No political system or organisation can properly be understood unless it is
set in its historical and operational contexts. The structure and functioning
of government institutions, the nature and dynamics of political forces,
and the concerns and conduct of those who exercise power do not happen
as a matter of chance. They are shaped, and are constantly being
remoulded, by evolving forces and events.

Though a relatively new organisation, the European Union is no less
subject to these dictates than are long established nation-states and, like
them, its nature cannot be appreciated without reference to its historical
sources or to the world in which it functions. (See the Preface for an
explanation of the usage of the terms European Union (EU) and European
Community (EC) in this book.) Thus, the EU is often criricised for being
weak in structure and quarrelsome in nature, with far too much bickering
over matters such as the price of butter and not enough visionary thinking
and united action to tackle unemployment, regional imbalances, and other
major problems. Unquestionably there is much in these criticisms, bur that
the EU should find harmonious collective policy-making difficult is not
surprising to anyone with a historical perspective. For before they joined
the EC/EU the member states made decisions for themselves on most
matters. It is not easy, especially for those states which, until relatively
recently, have been great powers or which believe themselves to be
different or to have special interests, to have to cede sovereignty by
transferring decision-making responsibilities to a multinational organisa-
tion in which other voices may prevail. Any explanation and under-
standing of what the EU is, and what it has and has not achieved, must
recognise this. The EU must, in other words, be seen in the context of the
forces that have made it, and are still making it. Some of these forces,
notably ones of increasing economic interdependence, have served to push
the states together. Others — and long established assumptions regarding
the importance of national independence and sovereignty are very much
amongst these — have resulted in progress towards cooperation and
integration being slow, difficult, and far from continuous.



2 The Historical Evolution

The sovereignty issue may also be used to give another, rather different,
example of the importance of both historical background and
contemporary operational context in explaining and evaluating the
European Union. Many of the EU’s opponents and critics subscribe to
the view that the nation state, not an international organisation, is the
‘natural’ supreme political unit. They argue that insofar as transferences of
power to Brussels, Luxembourg and Strasbourg — the three main seats of
the EU’s institutions — undermine national sovereignty, they should be
resisted. But what proponents of this view all too often fail to recognise is
that the member states of the EU were seeing their sovereignties being
steadily eroded long before the EC/EU was established, and since it was
established they have seen their sovereignties further eroded by forces that
are not a consequence of EU membership. Whether it is because of
movements in financial markets, transfers of capital within multinational
corporations, changing trade patterns, or United States military
dominance, virtually all West European states have become increasingly
affected by, and at the mercy of, international developments they cannot
control. This loss of power may not have involved legal transfers of
sovereignty as has been the case within the EU, but it has had a very similar
effect. The fact is that in an ever expanding range of policy- and decision-
making sectors, states have not been able to act in isolation but have had to
adjust and adapt so as to fit in with an array of external influences. The EU
should not, therefore, be viewed as constituting a unique threat to the
sovereignties of its member states. On the contrary, it is in some ways an
attempt to meet this threat by providing a means by which the member
states, if not able to regain their sovereignty, can at least reassert control
over aspects of decision-making by cooperating together at levels and in
ways which match post-war internationalism.

The purpose of Part 1 is thus to provide a base for an understanding of
the EU by tracing its evolution and placing it in its historical and
operational settings.

In Chapter 1 the sharp divide between pre-war and post-war West
European inter-state relations is examined. The factors which explain
what amounted to a post-war transformation in those relations are
analysed, and the early organisational responses to that transformation are
described.

Chapter 2 analyses the creation and development of the three European
Communities; the European Coal and Steel Community (ECSC) which was
founded by the Treaty of Paris in 1951, and the European Atomic Energy
Community (Euratom) and the European Economic Community (EEC)
which were both established in March 1957 with the signing of the Treaties
of Rome.



Introduction 3

Chapter 3 looks at the evolution of the European Community into a
broader European Union. Central to the concerns of this chapter is the
Treaty on European Union which was agreed at Maastricht in December
1991, which was formally signed by national representatives in February
1992, and which came into effect in November 1993.
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B Historical divisions

It has become common today, with Western European integration
proceeding apace and with democratic and market-based systems being
established throughout Eastern and Central Europe, for commentators and
observers on European affairs to emphasise the increasing unity and
identity of the Continent.

It is well to remember, however, that such unity and identity as there can
be said to exist — and, in truth, there is not very much if Western and
Eastern Europe are lumped rogether — is of very recent vintage. For the fact
is that throughout its history Europe has been characterised much more by
divisions, tensions, and conflicts than it has by any common purpose or
harmony of spirit. Even if attention is just restricted to that part of Europe
which is of most interest to us in this book, which is also the part of
Europe where unity has been most developed — Western Europe — the
peoples and nation-states have long differed and been divided from one
another in many ways.

Language has been perhaps the obvious divisive force. Linguists may
identify structural similarities between European languages, but the fact is
that most peoples have not been able to, and still cannot, directly converse
with one another. (Today, 23 per cent of the citizens of the European
Union speak German as their first language, 18 per cent English, 18 per
cent French, and 17 per cent Italian; see Table 1.2, p. 21.) Religion has been
another source of division, with the northern countries (except Ireland)
being mainly Protestant, and the southern countries (including France but
excluding Orthodox Greece) being predominantly Catholic. Contrasting
cultural traditions and historical experiences have further served to
develop distinct identifications — and feelings of ‘us’ and ‘them’ — across
the map of Europe.



The Transformation of Western Europe S

Such differences have helped to bind some peoples together, but they
have also served to separate others from one another. Along with the
legacies of power struggles and wars they help to explain why Western
Europe has been divided into so many states, each with its own identity
and loyalties. Some of these states — France, Spain and the United Kingdom
for example — have existed in much their present geographical form for
centuries. Others — including Germany, ltaly and Ireland — were
constituted only comparatively recently, mostly in the nineteenth and
early twentieth centuries as nationalism flourished and as force was used
to bring nation and state into closer alignment.

Until at least the Second World War, and in some cases well beyond,
linguistic, religious and cultural divisions between the West European
states were exacerbated by political and economic divisions.

The political divisions took the form of varying systems of government
and competing ideological orientations. In the nineteenth and early
twentieth centuries autocracies contrasted with emerging, and more
liberal, parliamentary democracies. Between the two world wars
parliamentary democracy found itself under attack and in some cases
was overthrown: in Italy in 1922 by Fascism, in Germany in 1933 by
Nazism, and in Spain after the 1936-9 civil war by conservative
authoritarianism. It was not until the mid-1970s — following the collapse
of the dictatorships of the lberian peninsula and the overthrow of the
military regime in Greece — that parliamentary democracy finally became
general throughout Western Europe.

The economic divisions were no less marked. From the beginnings of the
Industrial Revolution until the middle of the nineteenth century Britain
was industrially and commercially dominant. Gradually it was challenged
— particularly by Germany, but also by Belgium, France and others — so
that by the early years of the twentieth century competition between these
countries for overseas markets was fierce. At the same time, the economies
of the northern countries were increasingly differentiated from those of the
south, in that the former mostly had substantial industrial bases while the
latter remained predominantly agricultural and underdeveloped.

Western Europe was thus long divided and many of these divisions
provided sources for tensions, hostilities and wars. Finding their
expression in economic and ideological competition, in drives for national
power and prestige, and in territorial disputes, and compounded by
dangerous mixtures of assertive/weak/incompetent leaderships, the
divisions ensured that until after the Second World War rivalry and
distrust governed the relationships between most of the states most of the
time.

In the twentieth century alone two devastatingly destructive world wars,
both of which began as European wars, have been fought. The First (1914
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18) saw the countries of the Triple Entente — Britain, France and Russia —
plus Italy from 1915, fighting against Germany and Austria-Hungary. The
Second (1939—45) saw Germany, assisted from 1940 by Italy, attempting to
impose itself by force on virtually the whole of Europe outside the Iberian
peninsula.

The background to the Second World War is worth outlining briefly
because it puts in perspective how dramatically different, and how
suddenly found, were the more cooperative relationships berween the West
European states in the post-1945 era. In short, the period between the wars
was characterised by particularly sharp and fluid inter-state relations.
There was no stable alliance system and no clear balance of power. For the
most part, European states, including West European states, regarded one
another with, at best, suspicion. Though multi-lateral and bi-lateral
treaties, agreements, and pacts abounded, there was little overall pattern to
them and few had any lasting effect. States came together in varying
combinations on different issues in a manner which, far from indicating
mutual confidence, was increasingly suggestive of fear.

From time to time in the inter-war period proposals for greater
cooperation between European states were advanced but little came of
them. The international climate — characterised by national rivalries and
clashing interests — was not favourable, and most of the leading advocates
of closer linkages were seen as having, as indeed they did have, specific
national purposes in mind. Aristide Briand, for example, who was French
Foreign Minister from 1925 to 1932, supported European cooperation but
clearly had as his prime aim a stable European political system which
would preserve the peace settlement that had been imposed on Germany in
the 1919 Versailles Treaty. Gustav Stresemann, by contrast, who was the
German Foreign Minister from 1923 to 1929, saw European cooperation as
a way in which Germany could loosen the grip of Versailles and regain its
position as a major power.

The lack of any real interest in European cooperation before the Second
World War is revealed in the functioning of the League of Nations.
Established in 1919 to provide for international collective security it was,
in practice, dominated by the Europeans and had some potential as a
forum for developing understandings and improving relationships between
the European states. It failed, and did so for three main reasons. First, its
aims were rather vague and were interpreted in different ways. Second, it
was intergovernmental in its structure and therefore dependent on the
agreement of all member states before any action could be taken. Third,
and most importantly, the states wanted different things from it: some —
notably France, most of the medium-sized central European countries
which had been constituted in 1918-19 out of the collapsed Austria—
Hungarian Empire, and to some extent Britain — saw it as a means of
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preserving the Versailles status quo; others — particularly Germany and
Italy — wanted to use it to change the 1919 settlement and were prepared to
leave or ignore it if it did not serve that purpose.

Inter-war Europe thus experienced rising tensions as national rivalries
remained unharnessed and, above all, as German territorial and power
ambitions could not be satisfied. When war did finally break out, the Axis
Powers (Germany and Italy) gained control for a while over virtually the
whole of the Continent from the Atlantic to deep inside the Soviet Union.
In Western Europe only Britain and those countries which remained
neutral (Ireland, Portugal, Spain, Sweden and Switzerland) were not
occupied. By May 1945, when German government representatives agreed
to unconditional surrender, Nazism and Fascism had been defeated, but
economies and political systems throughout Europe had been severely
shaken, cities and towns had been destroyed, and millions had been killed.

B The post-war transformation

Since the Second World War the relations between the Western European
states have been transformed. There are three principal aspects to this:

L1 A half-century of peace

The states have lived peacefully with one another since 1945 and armed
confrontation between any two does not now appear to be even remotely
possible. As Altiero Spinelli, one of the great advocates and architects of
European integration, observed in 1985 shortly before his death:

[a] major transformation . . . has occurred in the political consciousness of
Europeans, something which is completely new in their history. For
centuries, neighbouring countries were seen as potential enemies against
whom it was necessary to be on one’s guard and ready to fight. Now, after
the end of the most terrible of wars in Europe, these neighbours are
perceived as friendly nations sharing a common destiny.

The belief in a common destiny is perhaps questionable, but the reality and
importance of the transformation from hostile to friendly relations is not.
Certainly the states have continued to compete against one another in
many areas, and this has sometimes led to strains and tensions, but these
disagreements have been mostly on issues where military conflict has not
been relevant to the resolution of differences.
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Indeed, not only has military conflict been irrelevant to the resolution of
differences, but such friction as has occurred has been within a context in
which West European states have usually shared similar views as to who
are basically their friends and who are real or potential enemies. Until the
revolutions and upheavals in Eastern Europe and the Soviet Union in the
late 1980s/early 1990s, communism was the most obvious common threat
and this led most significant Western European states to be full or part
members of the same military alliance: the North Atlantic Treaty
Organisation (NATO, see Table 1.1, on pp. 10-11). With the communist
danger now seemingly removed, Western security arrangements are being
revamped to adjust to a situation in which the countries of Eastern and
Central Europe are seen as potential partners rather than as foes, and in
which the main potential security concerns for Western Europe are seen as
lying in bubbling national and ethnic tensions in parts of the former Soviet
Empire — not least in Russia — and in the unrest and turbulence of the
Middle East. As part of this revamping, security linkages are being
developed with Eastern and Central European states — notably via the
Conference on Security and Cooperation in Europe (CSCE) — and in
Western Europe itself stronger Western European-based security
arrangements are being established via the linked processes of
reconstructing the Western European Union (see below) and developing

within the European Union a Common Foreign and Security Policy
(CFSP).

L1 A transformed agenda

Throughout the international system the subject matter of discussions and
negotiations between states has become more varied. Whilst, as regional
conflicts show, the case should not be overstated, international agendas
have undoubtedly become less centred upon traditional or ‘high policy’
issues and have increasingly focused on ‘low policy’ issues. That is to say,
policies concerned with the existence and preservation of the state (such as
defence policy and balance of power manoeuvrings) have been joined by
policies concerned more with the wealth and welfare of populations (such
as policies on trade, monetary stability, environmental protection, and
airline safety).

This change in the content of agendas has been particularly marked
throughout the Western industrialised world, and above all in Western
Europe where a transformation can be said to have occurred. Classic
‘power politics’ have not, of course, disappeared, but they are just not as
dominating or as prominent as they were formerly. When representatives
of the twelve EU states meet it is normally to consider topics which a
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generation or two ago would not even have been regarded as proper
subjects for international negotiations. For instance: what constitutes ‘fair’
economic competition, how might research information be pooled to the
general advantage, should farmers be given a § or 7 per cent increase in
their incomes, and what should be the maximum weight of lorries
permitted on roads?

[0 New channels and processes

Paralleling, and partly occasioned by, the increasingly diverse international
agenda, there has been a transformation in the ways in which states
interrelate with one another. The traditional diplomatic means of inter-
state communications via Ministries of Foreign Affairs and embassies have
declined in importance as new channels and processes have become
established.

As with changing agendas, changing forms of inter-state communica-
tions have been taken further in the Western industrialised world, and
particularly in the EU, than anywhere else. There are now few significant
parts of any Western state’s machinery that do not have some involvement
in managing external relations. Written communications, telephone
conversations, facsimile messages, and bilateral and multilateral meetings
between states increase by the year. Contacts range from the ad bhoc and
informal to the regularised and highly structured.

In the EU, governmental representatives of different sorts meet with one
another every working day. They may have as their purpose the taking of
binding decisions (decisions which in many circumstances may be taken by
majority vote), the exploration of possible advantageous policy
coordination, or merely the exchanging of views and information. At the
lower end of the seniority scale junior and middle-ranking officials,
working often from tightly drawn negotiating briefs and with their actions
subject to later approval from national capitals, convene in committees to
try and hammer out detailed agreements on proposed legislation. At the
other end of the scale Heads of Government regularly meet, for what are
often wide-ranging and relatively unstructured discussions, in a number of
forums: in the twice yearly European Councils where all twelve EU states
are represented; in bilateral meetings, which in the case of the British Prime
Minister, the French President, the German Chancellor, and the Italian
Prime Minister, are fixed on an at least annual basis; and in the broader
setting of the annual Western Economic Summits which bring together the
political leaders of Britain, France, Germany, Italy, Canada, Japan and the
United States, plus the President of the European Commission and the
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head of government of the member state which is currently chairing the
EU’s Council of Ministers if he is not already present.

M Explanations of the transformation

In seeking to explain post-war cooperation and integration in Western
Europe — which includes locating the foundations of, and reasons for the
development of, the European Union — observers have often highlighted
different factors, and sometimes indeed have looked in rather different
directions. Amongst the questions that have caused difficulties are these: to
what extent do the developments have deep historical roots and to what
extent have they been a reaction to specifically post-1945 circumstances;
what has been the balance between political and economic factors; what
has been the role of general international influences as opposed to more
narrowly based West European ones; and has there been a constant
underlying movement in an integrationist direction or just a series of
specific, and not very well coordinated, responses to specific problems?

In looking at the ways in which questions of this sort have been
answered, four broad explanatory themes can be found in the literature.
For analytical purposes they will be considered here separately, but it
should be recognised that, in practice, they are by no means mutually
exclusive but rather complement, overlap and reinforce one another. It
should be recognised, too, that their usefulness as explanations is not
constant, but varies over time. So, for example, whilst political ideals and
utopian visions of a united Europe may have had a least some part to play
in the early post-war years, more recently they have counted for little, and
it has been hard-headed national calculations of economic and political
advantages and disadvantages that have been the principal determinants of
progress.

[0 The deep roots of integration?

Some have found the roots of post-war developments in the distant past.
Supporters and advocates of European integration have been especially
prominent in this regard. They have suggested that Europe is, and has long
been, a unique and identifiable entity. As evidence of this it is often argued
that Europe was the cradle of modern civilisation and from this developed
European values and a European culture, art and literature. Walter
Hallstein, the first President of the Commission of the EEC, typifies this
sort of view:
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Europe is no creation. It is a rediscovery. The main difference between the
formation of the United States of Europe and that of the United States of
America is not that America did not have to merge a number of firmly
established nation-states, but that for more than a thousand years the idea
of a unified Europe was never quite forgotten ... [The advocates of a
European federation| know that Europe shares a sense of values: of what is
good and bad; of what a man’s rights should be and what are his duties; of
how society should be ordered; of what is happiness and what disaster.
Europe shares many things: its memories that we call history; achievements
it can take pride in and events that are shameful; its joys and its sufferings;
and not least its tomorrows (Hallstein, 1972).

Clearly there is much idealism in this. People such as Hallstein are
suggesting that transcending the differences, divergences and conflicts
between peoples and states there has long been a certain commonality and
identity of interest in Europe based on interrelationships between
geography and historical, political, economic, social and cultural
developments. It is a contentious view and certainly not one to which
many historians would attach much importance. Divisions and dissension,
they would contend, have been more prominent than identity of interest or
shared values and experiences. Such limited commonality as has existed
has largely been a consequence of geographical proximity.

But if the ‘idealistic’ interpretation does not now find much favour, there
are still those who would wish to stress the importance of the historical
dimension of Western European integration. Inter-state relations in the
nineteenth century are sometimes seen as foreshadowing post-194S
developments insofar as peace endured for much of the century and did
0, in part at least, as a result of understandings and agreements between
the major powers. The problem with this view, however, is that it rather
overstates the extent to which the nineteenth century was a century of
peace, and it exaggerates too the extent to which the states did cooperate.
Arguably, the so-called Concert of Nations represented an embryonic
attempt to exercise strategic control through diplomacy and summitry, but
that was at a time when conservative autocracies ruled much of Europe
and when many of today’s states did not even exist in their present forms.
And in any event, the system lasted at best only from 1815 to the Crimean
War. It then gave way to the wars of the mid-century and later to the
balance of power — which was hardly based on European trust and
cooperation — as the means of seeking to preserve the peace.

It is perhaps in the field of economic history that the most fertile ground
for identifying long-term influences and explanations is to be found. From
about the late eighteenth century national economic integration began to
occur, as barriers to economic activity within states were dismantled. This
helped to promote, and in turn was encouraged by, national political
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integration which manifested itself in nationalism and in the elevation of
the sovereign state to the status of the supreme collective unit. From about
the middle of the century the achievement and successes of this internal
economic and political integration, allied with an increasing interconnect-
edness in Europe which followed from technological changes and
economic advance, resulted in increasing inter-state cooperation to
promote trade, competition and growth. For some economic historians
an embryonic European economy was being established. Pollard, for
example, has written of the mid-nineteenth century:

Europe’s industrialisation proceeded relatively smoothly among other
reasons precisely because it took place within what was in many essentials
a single integrated economy, with a fair amount of movement for labour, a
greater amount of freedom for the movement of goods, and the greatest
freedom of all for the movement of technology, know-how and capital
(Pollard, 1981).

But, unlike the customary pattern within nation-states, there was nothing
inevitable about European economic integration. Nor was there a clear
and developing relationship between it and political integration. On the
contrary, from the last quarter of the nineteenth century, states, for a
variety of reasons, moved increasingly in the direction of economic
protectionism and at the same time developed national identities and
consciousness such as had not been seen before. In the first part of the
twentieth century, and especially between the wars, the European free
trading system virtually disappeared, as states sought to protect themselves
at the expense of others and as national economies were increasingly
reshaped along autarkic lines. Alongside these increasingly closed
economic systems developed the ever sharper political tensions and
rivalries between the states that were noted earlier.

The European historical experience thus emphasises the extremely
important, but often overlooked, fact that although industrialisation and
economic liberalisation provide potential bases for the furtherance of
interconnections, agreements, and harmonious relations between states,
they do not ensure or guarantee them. The powers of Europe went to war
with their principal trading partners in 1914. Furthermore, between the
wars, economic linkages did little to bring the nations together or to act as
a restraint on governments when divergences developed in their aims and
strategies. This must be borne in mind when, later in this chapter,
attention is turned to modernisation and interdependence as explanations
for post-war political and economic integration. Doubtless they have both
been extremely important but, as pre-1939 European history shows, they
do not have an inevitable integrationist logic attached to them. Much
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depends on their relationship to the circumstances of the time and, as will
now be shown, these were very different in the post-1945 world from what
they had been before the war.

L1 The impact of the Second World War

The Second World War unquestionably marks a turning point in the West
European state system. Within a few years of the war ending states were
cooperating, and in some instances and in some respects were even
integrating, in a manner that would have been inconceivable before the
war. Fundamental to this transformation were a number of factors
resultant upon the war that combined to bring about radical changes in
both the climate of opinion and the perceptions of requirements. They can
be grouped under two broad headings:

[0 Political factors. These may be subdivided into four key areas.

(1) The Second World War produced a greater realisation than had
existed ever before that unfettered and uninhibited nationalism was a
recipe for war, which in the post-1945 world was increasingly seen as
meaning mass destruction. At the international level this thinking was
reflected in calls for a larger and more powerful body than the pre-war
League of Nations, and it played an important part in the establishment of
the United Nations in 1944. But the fact that the two world wars had
begun as European wars, and that Germany was generally seen as having
been the prime cause of those wars, also brought forth demands and moves
for specifically European arrangements. Amongst the strongest advocates
of this view were many of those who had been associated with the
Resistance movements of Continental Europe which, from 1943 onwards,
had come to be linked via liaising networks and from which ideas and
proposals had been generated looking forward to a post-war world that
would be based more on cooperation and less on confrontation.

There was thus a widely shared optimism that if the states could work
together in joint schemes and organisations barriers of mistrust could be
broken down. On this basis, over 750 prominent Europeans came together
at the Hague in May 1948 and from their Congress issued a call to the
nations of Europe to create a political and economic union. This
stimulated discussions at governmental levels, and in May 1949 the
Statute of the Council of Europe was signed by representatives of ten
states. Article 1 of the Statute states:
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The aim of the Council of Europe is to achieve a greater unity between its
Members for the purpose of safeguarding and realising the ideals and
principles which are their common heritage and facilitating their economic
and social progress.

This aim shall be pursued through the organs of the Council by
discussions of questions of common concern and by agreements and
common action in economic, social, cultural, scientific, legal and
administrative matters and in the maintenance and further realisation of
human rights and fundamental freedoms.

Despite these grandiose ambitions, however, the Council of Europe was to
be a disappointment to those who hoped that it might serve as the basis for
a new West European state system. In part, the problem was that its aims
were too vague; in part, that its decision-making structure was essentially
intergovernmental and therefore weak; but mainly that some of its
members, notably the UK, were not much interested in anything that went
beyond limited and voluntary cooperation. (Ernest Bevin, British Foreign
Secretary, commented on proposals for a really effective Council of Europe
thus: ‘Once you open that Pandora’s box, you’'ll find it full of Trojan
horses.”) That all said, the weaknesses of the Council should not be
overstated. It was to perform, and continues to perform, certain useful
functions — notably in the human rights field through its European
Convention of Human Rights, and as a forum for the discussion of matters
of common interest to its member states. (The value of this latter function
long lay in the fact that, unlike other Western European regional groups,
virtually all Western European states were members of the Council. More
recently, as East European countries have become members, an additional
value has been as a forum for establishing links and building under-
standing between Western and Eastern Europe.)

(2) Although it was not immediately apparent when hostilities ceased in
1945, the Second World War was to result in a fundamental redrawing of
the political map of Europe. Most obviously, by the late 1940s it was clear
that the legacy of war had left the Continent, and with it Germany, divided
in two. In Winston Churchill’s phrase an ‘Iron Curtain’ divided East from
West.

In the West there was no question of the victorious powers — Britain and
the United States — seeking or being able to impose anything like a Soviet-
style straitjacket on the liberated countries. Nonetheless, if Western
Europe did not quite take on the form of a bloc, liberal democratic systems
were soon established, and not wholly dissimilar political ideas were soon
prevailing, in most of the states. Inevitably this facilitated intergovern-
mental relations.

Perhaps the most important idea shared by the governments was one
which stemmed directly from the East-West division: a determination to
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preserve Western Europe from communism. Not only had the Soviet Union
extended its influence far into the European heartland, but in France and
Italy domestic communist parties were commanding considerable support
and from 1947 were engaging in what looked to many like revolutionary
activities. The United States shared this anti-communist concern, and the
encouragement and assistance which it gave to the West European states
after the war to cooperate was partly driven by a belief that such
cooperation could play a major part in helping to halt the communist
advance. In March 1947 President Truman, concerned with the events in
Greece (where the communists were trying to overthrow the government),
outlined what became known as the Truman doctrine which amounted to a
political guarantee of support to ‘free peoples who are resisting attempted
subjugation by armed minorities or by outside pressures’. This political
commitment was quickly followed up in 1948 by economic assistance in the
form of Marshall Aid, and in 1949 by military protection with the
foundation of NATO and a guarantee to the then ten West European
member states {Canada and the US brought the founding membership to
twelve) of US military protection against a Soviet attack.

A role for the United States in Western Europe at this time should not be
seen as having been unwelcome, for, contrary to the impression that is
sometimes given, American aid was not unwillingly or insidiously imposed
on the states but, rather, was actively sought. At the same time, the extent
of US influence should not be exaggerated. By its political, economic, and
military interventions and assistance the United States did exert
integrationist pressures and did help to make a number of developments
possible, but the US government wanted much more West European inter-
state integration than was to be achieved.

(3) With the post-war division of Europe, with the moving of the
international power balance from European state relations to United
States—Soviet relations, and with the onset of the Cold War from 1947-8
producing the possibility of Europe being the battleground between East
and West, there was a sense from the late 1940s of Western Europe
beginning to look like an identifiable political entity in a way in which it
had not done so before. Not all states or politicians shared this perspective,
but amongst many of those who did it produced a desire that the voice of
Western Europe should be heard on the world stage and a belief that this
could be achieved only through unity and by speaking with one voice. For
some of the smaller European states, which had rarely exercised much
international influence and whose very existence had periodically been
threatened by larger neighbours, the prospects of such cooperation were
particularly attractive.

(4) The future of Germany naturally loomed large in the minds of those
who had to deal with post-war reconstruction. Three times in seventy
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years, and twice in the twentieth century, Germany had occupied much of
Europe. Rightly or wrongly it had come to be seen as innately aggressive.
As a consequence, the initial inclination of most governments after the war
was to try and contain it in some way. Just how this should be done,
however, divided the wartime allies, with the consequence that matters
drifted until what was initially intended as an interim division of Germany
into zones gave way, as the Cold War developed, into a de jure division:
the Federal Republic of Germany (West Germany) and the German
Democratic Republic (East Germany) were both formally constituted in
1949.

By this time the Soviet Union was replacing Germany as the perceived
principal threat to democracy and stability in Western Europe. As this
occurred those who were already arguing that a conciliatory approach
towards Germany ought to be tried (since a policy of punitive containment
had demonstrably failed between the wars), saw their hands strengthened
by a growing feeling that attempts must be made to avoid the development
of a political vacuum in West Germany which the communists might
attempt to exploit. Furthermore, and the US government played an
important role in pressing this view from the early 1950s, use of West
Germany’s power and wealth could help to reduce the contributions that
other countries were making to the defence of Europe. The perceived need
to incorporate the Federal Republic into the Western European main-
stream, which had a number of political aspects to it, thus further
stimulated pressures for inter-state cooperation and integration.

O Economic factors. Just as pre-war and wartime experiences helped to
produce the United Nations, so did they stimulate an interest in the creation
of new international economic and financial arrangements. The first fruits
of this were realised at the Bretton Woods Conference in 1944 where the
representatives of forty-four countries, with the United Kingdom and the
United States playing the leading roles, agreed to the establishment of two
new bodies. The first was the International Monetary Fund (IMF), which
was to alleviate problems of currency instability by creating facilities for
countries with temporary balance of payments difficulties to have access to
short-term credit facilities. The second was the International Bank for
Reconstruction and Development (the ‘World Bank’), which was to provide
long-term loans for schemes which necessitated a major investment. In
1947, at much the same time as the IMF and the World Bank became
operative, international economic cooperation was taken a stage further
when twenty-three countries negotiated the General Agreement on Tariffs
and Trade (GATT) which had as its purpose the facilitating of trade
through the lowering of international trade barriers.
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Although West European governments (or, more usually, national
representatives, since governments on the Continent were not properly
restored until 1945-6) played their part in helping to create the new
international economic arrangements, it was felt in many quarters that
there should also be specifically West European-based economic initiatives
and organisations. In 1947-8 these feelings were given a focus, an impetus,
and an urgency when the rapid post-war economic recovery that most
states were able to engineer by the adoption of expansionist policies
created massive balance of payments deficits and dollar shortages in
particular. Governments were faced with major currency problems, with
not being able to pay for their imports, and with the prospect of their
economic recoveries coming to a sudden and premature end. In these
circumstances, and for reasons that were not altogether altruistic — a
strong Western Europe was in its political, security and economic interests
too — the United States stepped in with the offer of Marshall Aid. Bur it
was an offer that had attached to it the condition that the recipient states
must endeavour to seek greater economic cooperation between themselves.
As a result, the first major post-war Western European organisation, the
Organisation for European Economic Cooperation (OEEC), was
established, with sixteen founding member states in April 1948. Its task,
in the short term, was to manage the aid, encourage joint economic
policies, and discourage barriers to trade; in the longer term, its stated aim
was to build ‘a sound European economy through the cooperation of its
members’. In the event, though the OEEC did some valuable work, the
most notable perhaps being in establishing payments schemes which in the
1940s and 1950s did much to further trade between member countries, it
never made much progress with its grander ambitions. Rather like the
Council of Europe, its large and somewhat heterogeneous membership,
coupled with the strictly intergovernmental nature of its decision-making
structure, meant that ambitious proposals were always successfully
opposed. Partly as a result of this, and partly in recognition of growing
interdependence between all industrialised countries, the OEEC gave way,
in 1961, to the Organisation for Economic Cooperation and Development
(OECD) whose membership was to be open to non-European countries
and which was to have broader objectives reflecting wider and changing
interests.

The OEEC thus stemmed from post-war circumstances that mixed the
general with the particular. That is to say, attitudes coming out of the war
that favoured economic cooperation between West European states were
given a direction by particular requirements that were related to the war
and its immediate aftermath. Only three years later, in a way that is
described in Chapter 2, a similar mixture of general underlying and specific
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triggering factors combined to produce the first of the European
Communities: the European Coal and Steel Community (ECSC).

It is, of course, true that the effects of some of the political and economic
factors that have just been considered, such as the existence of Resistance
leaders in governments, were essentially short-term. It might also be
argued that some of the factors, such as the increased need and willingness
of the states to cooperate with one another to promote economic growth,
were not so much caused by the war as given a push by it. But what can
hardly be disputed is that the factors taken together produced a set of
circumstances associated with the war that enabled Western European
cooperation and integration to get off the ground in the 1940s and 1950s.
States naturally differed in the particulars and the perceptions of their
post-war situations. As a result, there was no general agreement as to just
exactly what the new spirit of cooperation should attempt to achieve.
Many different schemes were advanced and many different organisations
were established to tackle particular issues, problems and requirements.
The war did not thus produce anything remotely like a united West
European movement between the states. But it did produce new realities
and changed attitudes which enabled, or forced, virtually all the states to
recognise at least some commonalities and shared interests. As a
consequence, it became possible for new inter-state European organisa-
tions to be established. Of these organisations, those that were able to offer
clear advantages and benefits to members were able to act as a base for
further developments. As the ECSC in particular was quickly to
demonstrate, cooperation and integration can breed more of the same.

O Interdependence

It has become customary to suggest that whilst both political and economic
factors were crucial to Western European cooperation and integration in
the formative post-war years, the former have now declined in relation to
the latter. The impact of modernisation is generally agreed to be a key
reason for this. It has broadened the international agenda from its
traditional power and security concerns to embrace a range of economic
and social issues, and at the same time it has produced an interconnected-
ness and interrelatedness between states, especially in the economic and
monetary spheres, that amounts to an interdependence.

Economic interdependence arises particularly from three features of the
post-1945 world: the enormously increased volume of world trade; the
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internationalisation of production — in which multinational corporations
have played a prominent part; and — especially since the early 1970s — the
fluctuations and uncertainties associated with currency exchange rates and
international monetary arrangements. Within Western Europe there have
been many regional dimensions to this development of interdependence,
two of which have been especially important. First, all significant Western
European countries have, since the Second World War, seen their external
trade become increasingly West European focused. The EC/EU has played
an important — although by no means a sole — role in encouraging this
trend: a trend which, as Table 1.2 indicates, has produced a situation today
whereby all EU member states and potential member states conduct at
least SO per cent of their trade inside the EU. Second, monetary power
within Western Europe has increasingly come to be centred in the hands of
those who make the monetary decisions for the strongest economy:
Germany. Changes in German interest rates or exchange rates can have
immense, and potentially very destabilising, implications elsewhere in
Western Europe.

As a result of interdependence a wide variety of economic and financial
issues can thus no longer be limited to, and indeed in some respects do not
even bear much relationship to, national boundaries. States are
increasingly vulnerable to outside events and are increasingly unable to
act in isolation. They must consult, cooperate and, some would argue,
integrate with one another in the interests of international and national
economic stability and growth. When the nature of the problem has been
seen to require a truly international economic effort most West European
states have been prepared to try solutions at this level: in the IMF, in the
Bank for International Settlements, in Western Economic Summits, and
elsewhere. Where a regional response has seemed to be more appropriate
or more practical, West European-based arrangements have been sought.
The most obvious examples of such arrangements are those associated
with the EU. For instance: the creation of the Single European Market
(SEM) is rooted in the belief that the dismantlement of trade barriers will
further economic efficiency and prosperity in the participating states; the
movement towards Economic and Monetary Union (EMU) is based on the
assumption that the coordination and the convergence of national
economic and monetary policies is necessary for the full completion of
the SEM programme and will also provide a further major stimulus to
trade and prosperity; and the development at EU level of advanced
research programmes is a response to an increasing belief that Western
European states must show a greater willingness to pool their scientific and
technological resources and knowledge if they are to compete successfully
in world markets against the Americans, the Japanese, and other
competitors.
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Economic interdependence is not the only feature of modern
interdependence. Advances in communications and travel have necessarily
placed on the international and European agendas issues which a
generation or two ago either did not exist or were seen as being of
purely domestic concern. Now it is commonly accepted that if they are to
be tackled with any prospect of success they must be dealt with at an inter-
state level. Governments thus discuss, and in Western Europe have
adopted understandings and made decisions on, matters as diverse as
transfrontier television arrangements, data protection, action against drug
traffickers, and football hooliganism.

But despite all the attention that is now given to modern
interdependence as the motor of West European integration, and despite
too the associated assertion that economic factors now far outweigh
political factors in shaping the relations between the West European — and
particularly the EU — states, the case should not be overstated. One reason
why it should not be is that modern interdependence does not necessarily
produce an inescapable and wholly unavoidable set of integrationist
processes and developments: there is certainly an integrationist logic
attached to modern interdependence, but for much of integration to
actually proceed political choices and decisions have to be made. As the
history of West European integrationist negotiations since the Second
World War demonstrate — from the negotiations in the late 1940s to
establish the Council of Europe to the negotiations in the early 1990s on
the Treaty on European Union — politicians, and indeed publics, are
capable of adopting an array of often sharply conflicting views of what is
necessary and what is desirable when they are faced with these choices and
decisions. A second reason for exercising some caution in evaluating the
impact on integration of economic interdependence is that political factors
continue to be important in shaping the nature and pace of integration
processes. This was clearly illustrated in the wake of the 1990 re-
unification of Germany, when a powerful stimulus to initiating a new
round of integrationist negotiations was emerging concern amongst
decision-making elites, most particularly in France, that if Germany was
to be prevented from dominating the Continent it must be tied in more
tightly to its neighbours. And a third reason for not over-emphasising the
importance of modern interdependence to the neglect of other factors, is
that interdependence of a quite different kind — different in that it does not
arise from modernisation but rather from the relatively diminished
significance of the West European states in the post-1945 period -
continues to play a part in encouraging cooperation and integration
between states. So, for example, in respect of the external political role of
the EU, the relatively limited power and weight of the West European
states acting individually provides a powerful inducement for them to try
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and speak as one if they wish to exert a significant influence on world
political events. Most of the EU states do wish to exert such an influence
and consequently, since the early 1970s, they have gradually strengthened
their mechanisms for inter-state foreign policy cooperation so as to enable
them to engage in extensive consultations, and increasingly to adopt joint
positions, on foreign policy issues. Similar processes have been under way
in respect of security considerations, with the perception, until recently, of
the Soviet Union as Western Europe’s main political enemy, allied with the
inability of any single Western Europe state to offer by itself a wholly
credible defence capability, encouraging close military cooperation
between the states in the context of both the Western alliance and
associated Western Europe defence groupings. The Soviet threat has now
disappeared, but potential security dangers of many kinds still abound — be
they in the newly independent former Soviet states, in South-East Europe,
in the Middle East, or elsewhere — and these have played an important part
in ensuring that not only security in a general sense, but defence in a more
specific sense, is now on the EU’s agenda.

[0 National considerations

Whilst most Western European states since 1945 have paid at least lip
service to the idea of a united Western Europe, there has never been any
consensus between them on what this is to mean in practice. The rhetoric
has often been grand, but discussions on specific proposals have usually
revealed considerable variations in ambitions, motives, intentions and
perceptions. Most crucially of all, states have differed in their assessments
of the consequences for them, in terms of gains and losses, of forging closer
relations with their neighbours. As a result, some states have been
prepared, and have been able, to go further than others, or have been
prepared to do so at an earlier time. There has not, therefore, been a
coherent and ordered movement towards West European unity. In the late
1940s and during the 1950s most states were willing to be associated with
intergovernmental organisations that made few demands on them — and
hence joined the OEEC and the Council of Europe — but there was no
similar breadth of support when organisations were proposed that went
beyond intergovernmental cooperation into supranational integration.
Consequently, the more ambitious post-war schemes — for the ECSC, for a
European Defence Community (EDC — which in the event was never
established), and for the EEC and Euratom - initially involved only a
restricted membership. It was not until circumstances and attitudes in
other states changed, and until an obstacle that emerged amongst the
founding states themselves — in the form of President de Gaulle’s
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opposition to UK membership — was removed, that the EC’s membership
opened out in the 1970s and 1980s to include eventually most, though not
all, of Western Europe’s larger and medium-sized states.

So although all states have long been touched by at least some of the
factors that have been examined on the last few pages, the differences
between the states have been such that their interest in, and enthusiasm
for, cooperation and integration processes has varied, both with regard to
nature and timing. Four broad categories of states can be identified:

O The six founding members of the European Community. Belgium,
France, West Germany, Italy, Luxembourg and the Netherlands — the six
states which, in 1951, signed the Treaty of Paris to found the ECSC and in
1957 signed the Treaties of Rome to found the EEC and Euratom — were the
first to show a willingness to go beyond the essentially intergovernmental
organisations which were established in Western Europe in the late 1940s.
Cautiously, tentatively, and not without reservations, each took the view
that the benefits of integration, as opposed to just cooperation, would
outweigh what appeared to be the major disadvantage — some loss of
sovereignty. Some of the perceptions of the advantages of creating
organisations with supranational characteristics were shared by all of the
six. But there were also more nationally-based hopes and ambitions:

e For the three Benelux countries the experience of the war had re-
emphasised their vulnerability to hostile and more powerful neighbours
and the particular desirability of being on good terms with West Germany
and France. Related to this, their size — Belgium and the Netherlands were
only middle-ranking European powers whilst Luxembourg was an almost
insignificant one — meant that their only real prospect of being able to
exercise any sort of influence in Europe, let alone the world, was through a
more unified inter-state system. As for economic considerations, the idea
of integration was perhaps more acceptable to them than it was to most
other states since their own Benelux economic agreements and
arrangements pre-dated the war, and negotiations to re-launch and
deepen these were under way well before the war ended. Finally, there was
the simple fact that none of the Benelux states was in a strong enough
position to ignore Franco—German-led initiatives for economic integration.
e Italy, too, had a number of particular reasons for welcoming close
relations with other West European states. First, after over twenty years of
Fascist rule followed by military defeat, European integration offered the
opportunity of a new start, and from a basis of respectability. Second, in
May 1947, as also occurred in France, the Communist Party left
government and for some years thereafter seemed to be intent on
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fermenting internal revolution. The clear anti-communist tenor of other
West European governments looked comforting, and a possible basis of
assistance, to Italy’s nervous Christian Democratic-led governments.
Third, Italy faced economic difficulties on all fronts: with unemploy-
ment, inflation, balance of payments, currency stability, and — especially in
the south — poverty. Almost any scheme which offered the possibility of
finding new markets and generating economic growth was to be
welcomed.

e Integration helped French governments to deal with two of their key
post-war policy goals: the containment of Germany, and economic
growth. The ECSC was especially important in this regard in the early
1950s, offering the opportunity to break down age-old barriers and
hostilities on the one hand, and giving France access to vital German raw
materials and markets on the other. Later in the 1950s, when ‘the German
problem’ was seen to be no longer so pressing, but when German economic
competition seemed to be an increasing threat, France took steps to ensure
that as part of the price of continued integration certain French interests
would be given special treatment (see below).

o For Konrad Adenauer, the West German Chancellor from 1949 to
1963, it was to be primarily in and through West European unification that
the Federal Republic would establish itself in the international mainstream
and German self-respect would be regained. Western Europe would also,
along with the Atlantic Alliance, provide a much-needed buttress against
the perceived threat from the East. At more specific levels the ECSC was a
means by which West Germany could rid itself of Allied restrictions and
interference, whilst the more open markets of the EEC offered immense
opportunities for what, in the 1950s, quickly became the fastest growing
economy in Western Europe.

Since helping to create the EC in the 1950s, four of the founding states —
Belgium, Luxembourg, the Netherlands, and Italy — have remained firm
and consistent supporters of the integration process. They have almost
invariably backed, and sometimes have been prominent in the initiation of,
the many proposals that have been put forward over the years for further
integrationist advance. Insofar as they have voiced reservations about the
course of integration it has usually been to express concern that it is not
proceeding sufficiently quickly.

Germany — or to be strictly accurate West Germany up to 1990 and
united Germany since — has also been a fairly dependable member of the
integrationist camp. However, since EMU assumed a central position on
the EC policy agenda in the late 1980s, and since too the unification of
Germany has led to great strains on the German economy, a more cautious
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attitude has emerged towards certain aspects of the integration process.
Political union is still generally supported, but concerns have arisen over
whether EMU — and especially the projected single European currency —
could threaten what have been central bulwarks of post-war German
economic policy: low inflation and a strong currency.

In the early years of the EC France assumed a very wary attitude
towards the integration process. This was a consequence of President de
Gaulle’s hostility to any international organisation which assumed
supranational characteristics and, thereby, undermined French national
sovereignty. The economic benefits which the Community was bringing to
France were recognised and welcomed, but they were not to be paid for
with transfers of national sovereignty to the likes of the Commission, the
European Parliament, or a Council of Ministers taking its decisions by
majority votes. Since de Gaulle’s resignation in 1969, French concerns
about losses of sovereignty have been less to the fore and this has enabled
France to link with Germany on many issues and provide much of the
drive of integrationist development. However, concerns with the
sovereignty issue have never quite disappeared and this is why today
France, although a strong supporter of monetary integration and defence
cooperation (objectives which sit well with the traditional French aim of
containing Germany), still tends towards a more intergovernmentalist
stance than the other five founding states in respect of the powers of the
EU’s institutions.

O The six post-foundation members of the European Community.
Although all were to make approaches to the European Community
between 1961 and 1963 for either full or associated membership, and
although all were to become full members by 1986, Denmark, Greece,
Ireland, Portugal, Spain and the United Kingdom kept and/or were kept to
the fringes of the development of Western European integration in
integrative developments in the 1950s and 1960s and did not become
Community members at that time. There were a number of reasons for this:

e In the case of Spain and Portugal, political and economic circumstances
were unfavourable. The political circumstances were that both countries
were authoritarian dictatorships to which the democratic governments of
the founding six did not wish to be too closely attached. The economic
circumstances were that both were predominantly agricultural and
underdeveloped, and both were pursuing essentially autarkic economic
policies until the end of the 1950s: factors which hardly made them suitable
candidates for the ECSC, and which had the knock-on effect of excluding
them from the EEC negotiations which the founding six opened up only to
the UK.
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e The Greek economy was similarly unsuitable for ECSC or EEC
membership, being predominantly peasant-based. Additionally, Greece’s
history, culture and geographical position all rather put it outside the West
European mainstream.

e Ireland and Denmark were also heavily dependent on agriculture and
thus had little interest in the ECSC. As for the EEC, there were several
reasons to doubt that it would be to their benefit, the most important of
which was that both countries had strong economic and historical links
elsewhere: in Denmark’s case with the other Scandinavian countries and
with the UK; in Ireland’s case with the United Kingdom.

e Three factors were especially important in governing the United
Kingdom’s attitude. First, Britain saw itself as operating within what
Churchill described as three overlapping and interlocking relationships: the
Empire and Commonwealth; the Atlantic Alliance and the ‘special
relationship’ with the United States; and Western Europe. Until the early
1960s Western Europe was seen as being the least important of these.
Second, British governments were not prepared to accept the loss of
sovereignty that integration implied. There were several reasons for this, in
particular: Britain’s long established parliamentary tradition; the record, in
which there was considerable pride, of not having been invaded or
controlled by foreign powers in modern times; a generally held view that
cessation of sovereignty was neither desirable nor necessary, since Britain
was still a world power of the first rank; and a certain distaste with the idea
of being dependent on the not altogether highly regarded governments and
countries of ‘the Continent’. Third, Britain’s circumstances were such that
three of the four main integrationist organisations to be proposed in the
1950s had few attractions in terms of their specific areas of concern: the
restrictions on national decision—-making powers entailed in the ECSC
looked very unappealing to a country whose coal and steel capacity far
exceeded that of any of the six; the EDC would have limited governmental
manoeuvrability and options at a time when Britain’s defences were already
stretched by the attempt to maintain a world role; and Euratom looked as
though it would involve sharing secrets with less advanced nuclear powers.
Only the EEC seemed to have much to offer, but amongst the problems it
carried with it was its proposed supranationalism. From 195§ to 1958
attempts were made to persuade the six not to be so ambitious and to direct
their attention to the construction of a West European free trade area, but
with no success. As a result, and with a view also to increasing its
bargaining power with the six, Britain looked elsewhere: to other non-
signatories of the Treaty of Rome. This led, in January 1960, to the
Stockholm Convention which established the European Free Trade
Association (EFTA). Its founding members were Austria, Denmark,
Norway, Portugal, Sweden, Switzerland and the United Kingdom.

® & & &
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Two to three years after the EEC began functioning in 1958 the attitude of
the UK Government began to change and membership came to be sought.
The first enlargement of the Community could, in fact, have occurred
much earlier than it did had President de Gaulle not opposed UK
applications which were made in 1961 and 1967 — applications to which
separate applications from Denmark, Ireland and Norway were, in
practice, attached. There has been much speculation about the reasons for
the General’s veto: he feared that the United Kingdom would rival and
would attempt to thwart his desire to place France at the centre of the
European stage; he believed UK membership would unsettle the developing
Franco-German alliance — an alliance that was given symbolic force with
the signing in 1963 of a Friendship Treaty between the two countries; he
was suspicious of the United Kingdom’s close links with the United States
and thought they would pave the way for American penetration and
domination of Europe if the United Kingdom joined the Community.
Whatever the explanation, the fact is the United Kingdom was barred from
membership until after the resignation of de Gaulle and the election as
President of Georges Pompidou. A different view was then taken in Paris:
the United Kingdom might serve as a useful counterweight to the
increasingly strong and self-confident Germany; UK governments would
lend support to the French opposition to pressures within the Community
for increased supranationalism; and France would probably gain
economically by virtue of having better access to UK markets and as a
result of the United Kingdom being a net contributor to the Community
budget.

The reasons for the United Kingdom’s changed position on Europe were
a mixture of the political and the economic. Politically, it was increasingly
clear that the United Kingdom was no longer a world power of the first
rank. The Suez debicle underlined the decline, and the increasing tendency
from 1960 for key world issues to be discussed between the United States
and the USSR on a purely bilateral basis further confirmed it. Paralleling
this decline the nature and status of the ‘special relationship’ with the
United States weakened and became increasingly questionable. Further to
all this the Empire was giving way to the Commonwealth, a very loose
organisation and not one that was capable of providing the United
Kingdom with much international political support.

On all the usual economic indicators, such as growth in trade, in
investment, in gross national product, and in income, the member states of
the EC were outperforming the United Kingdom. For example, between
1958 and 1969 real earnings in Britain increased by about 38 per cent,
whereas in the EC they increased on average by about 75 per cent. Quite
simply the figures appeared to show that the Community was a success; all
this at a time when the United Kingdom’s pattern of trade, even when not
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a Community member, was turning away from the Commonwealth and
towards Europe. Moreover, the growing economic strength of the EC
seemed to be linked with a growing political status.

When Pompidou opened the door the Heath Government thus willingly
took the United Kingdom in. It was joined by Denmark and Ireland, both
of which had traditional economic and cultural links with the United
Kingdom and which had consciously tied their applications to the
Community with those from the United Kingdom since the early 1960s.

Since joining the Community Britain has been something of an awkward
partner. This is because British Governments, especially since the
Conservative Party assumed office in 1979, have taken a largely
minimalist view as to what the Community should be doing and what
organisational shape it should take. The strong preference has been for a
Community that is primarily concerned with market-related matters: more
particularly, for a Community that directs most of its efforts at creating a
fully integrated and largely de-regulated common market. In order for this
market to function properly and efficiently it has not been seen as being
necessary for it to be associated with a raft of common economic,
financial, and social policies, let alone for it to have a common currency.
As for the political dimensions of Community membership, Britain has
been willing to support the development of intergovernmental cooperation
when that has seemed to be useful — as, for example, in the fields of foreign
policy and aspects of internal security policy — but it has almost invariably
sought to resist supranational developments and losses of national
sovereignty.

Denmark’s record since joining the Community has been not wholly
dissimilar to that of the United Kingdom. Danish Governments have not
been as obstructionist as their UK counterparts to integrationist
developments but, aware of domestic scepticism on the supposed benefits
of EC membership, they have preferred to swim in a slow integration
stream. The most dramatic manifestation of Danish concern with the
integration process occurred in 1992 when, in a national referendum, the
Danish people rejected ratification of the Maastricht Treaty. This
rejection, which was reversed in a second referendum in 1993, upset the
schedule for applying the Treaty, took much wind out of the sails of those
who wished to press ahead quickly with further integration, and saw
Denmark distance itself from certain future integrationist projects (see
Chapter 3 for further details on the Danish referendum).

As for the third country to join the Community in 1973 — Ireland — it has
created no particular difficulties for the integration process since its
accession. From time to time Irish Governments have intimated that their
support for further integration is conditional on Ireland continuing to be
generously treated by the Common Agricultural Policy (CAP) and the
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Community’s Structural Funds, but there has been no significant resistance
to pro-integrationist winds.

Just as the countries which joined the Community in 1973 would have
liked to have been members earlier, so was the accession of Greece delayed
longer than Greek governments would have liked. The initial problem,
recognised on both sides when Greece made its first approaches to Brussels
soon after the EEC came into being, was the underdeveloped nature of the
Greek economy. A transition period prior to membership was deemed to
be necessary and this was negotiated in the form of an Association
Agreement that came into force in 1962. The object of the Association was
the ‘continuous and balanced strengthening of trade and economic
relations between the contracting parties, having particular regard to the
need to secure an accelerated development of the Greek economy’. Full
incorporation into the Community would, it was understood, follow when
the Greek economy was capable of sustaining the obligations imposed by
membership. However, from April 1967, when there was a military coup in
Greece, until June 1974, when civilian government was re-established, the
Association Agreement was virtually suspended. It might be thought that
the effect of this would have been to further delay full membership. In fact,
it had the opposite effect. After elections in Greece in November 1974 the
new Government immediately made clear its wish to become a full
member of the Community. The Commission issued a formal opinion that
Greece was still not economically ready and proposed a pre-accession
period of unlimited duration during which economic reforms could be
implemented. In response, the Greek Government restated its wish for full
membership and, in so doing, particularly emphasised how Community
membership could help both to underpin Greek democracy and to
consolidate Greece’s West European and Western Alliance bonds. The
Council of Ministers was sympathetic to these arguments, rejected the
Commission’s opinion, membership negotiations were opened in July
1976, and Greece entered the Community in 1981.

Since becoming a member of the Community, Greece has generally
supported the advancement of the integration process. That said,
particular Greek policies, concerns, and special needs have sometimes
created considerable difficulties: sovereignty reservations have raised their
head from time to time, especially when the Socialist Party (PASOK) has
been in power; the deep-rooted Greek hostility towards Turkey and the
complicated web of friendships and hostilities with parts of the former
Yugoslavia have been major obstacles in the way of Community attempts
to develop united and effective policies in South-East Europe; Greece’s
poverty (it is the poorest member state) has contributed to pressures on the
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Community’s redistributive policies and funds; and the highly unstable
nature of the Greek economy has meant that it has had to seek special
economic assistance from its partners and also that it has not been a very
attractive or realistic participant in talks on EMU.

As with Greece, political considerations were also extremely important in
influencing the relations between the two Iberian states and the
Community prior to their accession. Initially the influence was a negative
one: had not both Spain and Portugal been governed by dictatorial
political systems until the mid-1970s they would in all probability have
been members of the Community long before they were. Not that there
was anything in the Treaties specifying that Community members must be
liberal democracies: Article 237 of the EEC Treaty simply stated ‘Any
European State may apply to become a member of the Community’. The
assumption was, however — as it is today in regard to applications to join
the EU — that a democratic political system was a necessary qualification
for entry. (Quite what the EU would do should democracy be overthrown
in a member state is uncertain.)

So, although both Spain and Portugal requested negotiations on an
association with the Community as early as 1962, and Spain made it quite
clear that its request was with a view to full membership at some future
date, both countries were treated with caution by the Community.
Eventually they were granted preferential trade agreements — that for Spain
coming into force in 1970, and for Portugal in 1973 as part of an agreement
between the Community and all EFTA countries — but it was only with the
overthrow of the Caetano regime in Portugal in 1974 and the death of
General Franco in 1975 that full membership became a real possibility.
Portugal applied in March 1977 and Spain in July 1977. The negotiations
were protracted and difficult covering, amongst many problems, the threat
posed to other Mediterranean countries by Spanish agriculture, the size of
the Spanish fishing fleet, and the implications of cheap Spanish and
Portuguese labour moving north. As in the Greek negotiations political
factors helped to overcome difficulties: member states wished to encourage
political stability in southern Europe; there was the opportunity to widen
and strengthen the political and economic base of the Community; and, by
helping to link southern Europe to the north, there were seen to be
strategic advantages for both Western Europe and NATO.

Since their accession both Spain and Portugal have broadly gone along
with integrationist developments, with the former perhaps being a little
more integrationist than the latter. Fears which were expressed in some
quarters before their accession that they would come to constitute a
disruptive Iberian bloc have not been realised. To be sure, and as was to be
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expected, they usually adopt similar positions on issues of common
concern — issues which in many instances are a consequence of them being
southern, poorer, and neighbouring countries — but, as with other member
states, their preferences on specific policy matters often diverge.

0O Prospective members of the European Union. In 1992 the EC formally
opened accession negotiations with Austria, Finland and Sweden, and in
1993 it opened negotiations with Norway. These negotiations were
successfully concluded in March 1994, with a view to each of the
countries becoming members of the EU in 1995.

Two sets of factors stimulated these four countries (and Switzerland too
— of which more below) to seek membership of the EU. First, what were
previously regarded as virtually insuperable obstacles came, in the late
1980s/early 1990s, to be seen as less of a problem. So, for Austria and
Sweden (and Switzerland too) the end of the Cold War diminished the
importance of their traditional attachment to neutrality. For Finland, the
difficulties posed by the country’s relative geographical isolation, the close
links with other Scandinavian countries, and the special position in
relation to the Soviet Union, either withered or disappeared. And in
Norway — which could hardly stand aside from the applications of its
neighbours for membership — there were grounds (although by no means
overwhelming grounds) for believing that the long-standing public
opposition to EC membership was not as strong as formerly it had been.
(Norway applied for EC membership on three occasions in the 1960s,
linking its applications to those of the United Kingdom. On the third
occasion terms of entry were agreed by the Norwegian Government, but
were rejected by the Norwegian people in a referendum following a
campaign in which suspicions about the implications for Norwegian
agriculture, fishing, and national sovereignty figured prominently.)

The second set of factors stimulating the accession applications
stemmed from the relationships of these countries to the EC. Austria,
Finland, Sweden and Norway, plus Switzerland, Iceland, and the micro-
state of Liechtenstein, make up the membership of EFTA. When it was
constituted in 1960 with, as noted above, Denmark, Portugal and the
United Kingdom then also as members, but not, at that stage, Finland or
Iceland, EFTA had two principal objectives: the establishment of a free
trade area in industrial products between the member countries, and
eventually making Western Europe as a whole a free trade area for
industrial goods. The first of these objectives was established in 1966 with
the removal of virtually all customs duties and quantitative restrictions on
trade in industrial products between EFTA countries, and the second was
achieved in 1977 with the creation of an industrial free trade area between
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the EC and EFTA. Over time, however, despite relations between ‘the
twelve’ and ‘the six’ being essentially friendly, and being indeed further
developed via cooperation in such areas as environmental protection,
scientific and technical research, and transport policy, EFTA states
increasingly came to view key aspects of the EC-EFTA relationship as
unsatisfactory. One reason for their dissatisfaction was that the EC was
collectively much stronger than EFTA. A second, and related reason, was
that the EC was prone to present EFTA with de facto situations to which
EFTA countries had little option but to adjust — as, for example, when the
Community laid down product specifications. This latter problem, of
having to accept trading rules which they had played no part in helping to
formulate, became of increasing concern to EFTA countries as the EC’s
programme to complete the internal market by 1992 — the SEM
programme — gathered pace in the late 1980s/early 1990s. This concern
played an important part in encouraging EFTA countries to reconsider the
attractions of EC membership. It also led the EC — concerned that a
widening of its membership might threaten its own deepening — to suggest
that EC-EFTA relations be strengthened by the creation of a European
Economic Area (EEA) which would, in effect, extend the SEM programme
to the EFTA states but which would stop short of EC membership. The
EEA was duly negotiated, and after a series of delays during the
ratification process — which resulted in Switzerland withdrawing from
the agreement — came into effect in January 1994. However, by this stage it
had come to be accepted by most interested parties — including the
governments of the EC which had in the interim succeeded in moving
Community deepening forward via the Maastricht Treaty — that the
ambirtions of the governments of Austria, Finland, Sweden, and Norway
would be satisfied only by full EU membership.

O Other West European countries. Leaving aside the assorted collection of
micro-states which are scattered around Western Europe — such as
Liechtenstein, Monaco, and San Marino — there are now only four
significant Western European countries which are not members of, or
which are not in the foreseeable future prospective members of, the EU.
The most prominent of these four countries is Switzerland. Until
December 1992 Switzerland was in much the same position as Austria and
Sweden. That is to say, it had long been a member of EFTA, the end of the
Cold War had removed the main obstacle to it becoming a member of the
EC/EU, an application for accession had been made, and it anticipated
entry some time in the mid-1990s. However, in December 1992, in a
referendum on whether to ratify the EEA, the Swiss people voted by 50.3
per cent to 49.7 per cent, not to ratify. As a consequence, the timetable for
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bringing the EEA into effect was delayed, and the Swiss application to join
the EU, though left on the table, necessarily had to be put aside. In all
probability it will be picked up again when political circumstances appear
more favourable.

Cyprus and Malta both applied for EC membership in July 1990 but saw
their applications received with less than enthusiasm — partly because of a
reluctance on the Community’s part to tackle the institutional questions
which would be raised by the accession of very small states and, in the case
of Cyprus, because it has long been the view in Community circles that the
problem of the Turkish occupation of Northern Cyprus must be resolved
before the accession of Cyprus can be contemplated. However, the
prospects for both countries did improve in June 1993 when the
Commission issued its official opinion on the two applications: whilst
recognising that there were many difficulties ahead, the Commission
generally supported the applications and, in a significant break with the
past, indicated that it did not favour allowing the partition of Cyprus to be
a reason for permanently excluding the accession of Greek Cyprus.

The fourth country, Iceland, did consider the possibility of EC
membership at the time of the 1973 enlargement but concluded that
there were too many policy difficulties in the way, especially in regard to
fishing. This continues to be the case and explains why Iceland has not
joined other EFTA states and sought EU accession.

Concluding remarks: the ragged nature of the
integration process

Since the Second World War the way in which West European
governments relate and communicate with one another has been
transformed. As part of this transformation a key role has been played
by new international governmental organisations. Some of these are
world-wide in their composition, others are regionally based; some have
sweeping but vaguely defined responsibilities, others have specific sectoral
briefs; some are purely intergovernmental in structure, others are overlain
with supranational powers. At a minimum all provide frameworks in
which national representatives meet with one another to discuss matters of
mutual interest.

The best known, the most developed, and the most important West
European-wide organisation is the EC which, since November 1993, has
been part of the broader EU. But the EC has never been the only significant
West European-wide organisation, and it was not the first organisation to
be established. On the contrary, indeed, over the half century since the end
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of the Second World War, numerous proposals have been advanced, and
many arrangements have been set in place, involving organised
cooperation and integration between the states. The more ambitious of
these have sought to bring the whole of Western Europe together in some
sort of federal union. The more cautious and, it may be thought, the more
realistic, have limited themselves to the pursuit of restricted aims for only
some of the states.

So, although the logic of circumstances and of political and economic
changes have brought the states much more closely together, there can
hardly be said to have been a common and coherent integrationist force at
work in Western Europe in the post-war years. Far from the states being
bound together in the pursuit of a shared visionary mission, relations
between them have frequently been extremely uncomfortable and uneasy,
based as they have been on a host of different needs and of different
perceptions of what is possible and necessary. In consequence, the
processes of cooperation and of integration have operated in many
different forums, at many different levels, in many different ways, and at
many different speeds. Even in the EC, which has been at the integrationist
core, the course of the integration process has varied considerably, with the
mid-1970s until the early 1980s being the years of slowest integrationist
advance, and the mid-1980s until the early 1990s being the fastest.

It is, of course, the conflicting nature of many of the factors which affect
the integrationist process which has led to that process being so rocky,
uncertain and unpredictable. Moreover, the factors themselves have been
subject to considerable and unforeseeable change, as has been no more
clearly demonstrated than since the late 1980s with the context in which
the pressures which affect the furtherance of integration being transformed
with the ending of the Cold War and the break-up of the Soviet Union.
After four decades of Europe having been politically divided in two,
decades in which Western Europe tended to think of itself as being Europe,
fundamental issues concerning the nature of the Continent as a whole are
now on the agenda. In these circumstances, new links, contacts and forms
of cooperation are being established between the countries of Western and
Eastern Europe. They are being established in ways and via means which
are not wholly dissimilar to the processes which brought the nations of
Western Europe themselves closer together in the early post-war years:
tentatively, gradually, and via an array of functional, mixed-membership,
and largely intergovernmental, groupings and institutions. The openly
expressed hope of most East European countries is that as these East—West
contacts become increasingly close, and as liberal democratic and market-
based systems become more firmly established throughout Eastern and
Central Europe, the way will be opened for their accession to the EU some
time towards the end of the 1990s.
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This wish on the part of East European states for close association with,
and rapid accession to, the EU is illustrative of just how important the
Union now is, most obviously in Europe itself but on the world stage too.
Attention is, therefore, now turned, from what has been in this chapter a
rather general review of the integration process, to a more specific
examination of the creation and development of the EC (Chapter 2) and of
the establishment of the EU (Chapter 3).
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B The European Coal and Steel Community

Much of the early impetus behind the first of the European Communities,
the ECSC, emanated from two Frenchmen. Jean Monnet, who had
pioneered France’s successful post-war experiment with indicative
economic planning, provided much of the technical and administrative
initiative and behind-the-scenes drive. Robert Schuman, the French
Foreign Minister from 1948 to early 1953, acted as the political
advocate. Both were ardent supporters of European unity; both believed
that the OEEC and the Council of Europe — where anyone could be
exempted from a decision — could not provide the impetus that was
required; and both came to the conclusion that, in Monnet’s words, ‘A
start would have to be made by doing something both more practical and
more ambitious. National sovereignty would have to be tackled more
boldly and on a narrower front’.

Many of those who were attracted to the ECSC saw it in very restrictive
terms: as an organisation that might further certain limited and carefully
defined purposes. Certainly it would not have been established had it not
offered to potential member states, and in particular to its two main
pillars, France and West Germany, the possibility that it might act as a
means of satisfying specific and pressing national interests and needs (see
Chapter 1). But for some, not least Monnet and Schuman, the interest was
much more ambitious and long-term. When announcing the plan in May
1950, Schuman — in what subsequently became known as the Schuman
Declaration — was quite explicit that the proposals were intended to be but
the first step in the realisation of a vision; a vision of a united Europe

38
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which would have Franco-German reconciliation at its heart. But, he
warned, ‘Europe will not be made all at once or according to a single
general plan, It will be built through concrete achievements, which first
create a de facto solidarity’. In similar vein, Monnet informed governments
during the negotiations:

The Schuman proposals provide a basis for the building of a new Europe
through the concrete achievement of a supranational regime within a
limited but controlling area of economic effort . . . The indispensable first
principle of these proposals is the abnegation of sovereignty in a limited but
decisive field.

Konrad Adenauer agreed with this. Addressing the Bundestag in June 1950
he stated:

Let me make a point of declaring in so many words and in full agreement,
not only with the French Government but also with M. Jean Monnet, that
the importance of this project is above all political and not economic.

Schuman made it clear in his Declaration that whilst he hoped other
countries would also participate, France and West Germany were going to
proceed with the plan in any event (West Germany having already agreed
privately in principle). Italy, Belgium, Luxembourg and the Netherlands
took up the invitation, and in April 1951 the six countries signed the
Treaty of Paris which established the ECSC. It came into operation in July
1952.

The Treaty broke new ground in two principal ways. First, its policy
aims were extremely ambitious, entailing not just the creation of a free
trade area, but also the laying of the foundations of a common market in
some of the basic materials of any industrialised society: coal, coke, iron
ore, steel and scrap. This, it was hoped, would ensure orderly supplies to
all member states, would produce a rational expansion and modernisation
of production, and would improve the conditions and lifestyles of those
working in the industries. Second, it was the first of the European inter-
state organisations to display significant supranational characteristics.
These were found in the new central institutions that were established with
powers, amongst other things, to: see to the abolition and prohibition of
internal tariff barriers, state subsidies and special charges, and restrictive
practices; fix prices under certain conditions; harmonise external
commercial policy by, for example, setting minimum and maximum
rates of customs duties on coal and steel imports from third countries; and
impose levies on coal and steel production to finance the ECSC’s activities.
Four main institutions were created:

The High Authority was charged ‘To ensure that the objectives set out
in this Treaty are attained in accordance with the provisions thereof
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(Article 8, ECSC Treaty). To enable it to perform its task the High
Authority could issue, either on its own initiative or after receiving the
assent of the Council of Ministers: decisions (which were to be binding in
all respects in the member states); recommendations (which were to be
binding in their objectives); and opinions (which were not to have binding
force). Matters on which the High Authority was granted decision-making
autonomy included the prohibition of subsidies and aids, decisions on
whether agreements between undertakings were permissible or not, action
against restrictive practices, the promotion of research, and the control of
prices under certain conditions. It could impose fines on those who
disregarded its decisions.

The High Authority thus had a formidable array of powers at its
disposal and this, when taken in conjunction with its membership, gave it a
clear supranational character. There were to be nine members, including at
least one from each member state, and, crucially, all were to be ‘completely
independent in the performance of their duties’. In other words, none was
to be, or to regard himself as being, a national delegate or representative.

In a number of respects the High Authority’s powers were stronger than
those which were to be given to the High Authority’s equivalent, the
Commission, under the Treaties of Rome. This has meant that since the
institutions of the three Communities were merged in 1967, the
Commission — which assumed the High Authority’s powers — has had
rather more room for independent manoeuvre when acting under the
Treaty of Paris than it has when acting under the Treaties of Rome. In
practice, however, it has not always been possible for these greater powers
to be used to the full: from the earliest days of the ECSC, political realities
have dictated that the High Authority/Commission be sensitive to
governmental opinions and policies.

The Council of Ministers was set up mainly as a result of Benelux
concern that if the High Authority had too much power, and there was no
forum through which the states could exercise some control, the ECSC
might be too Franco-German dominated. Ministers from the national
governments were to constitute the membership of the Council, with each
state having one representative.

‘The Council shall exercise its powers in the cases provided for and in
the manner set out in this Treaty, in particular in order to harmonise the
actions of the High Authority and that of the Governments, which are
responsible for the general economic policies of their countries’ (Article 26,
ECSC Treaty). More specifically, the Treaty gave the Council formal
control over some, but very far from all, of the High Authority’s actions:
the Council had, for instance, to give its assent to the declaration of a
manifest crisis which opened the door to production quotas. Decision-
making procedures in the Council were to depend on the matter under
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consideration: sometimes a unanimous vote would be required, sometimes
a qualified majority, sometimes a simple majority.

Practice has shown the Council to be not altogether consistent in the
manner in which it has exercised its role under the ECSC Treaty. On the
one hand, a general reluctance of the states to lose too much power over
their domestic industries has normally resulted in the Council seeking to
take most major decisions itself. Since decision-making in the Council has
customarily proceeded on the basis of consensus, and since the states have
often been unable to agree when difficult decisions have been called for,
this has frequently led to very weak, or indeed even to an absence of,
decision-making. On the other hand, when practicalities and political
convenience have combined to suggest a less Council-centred decision-
making approach, as they did with steel from the late 1970s, then the
Council has been prepared to allow the High Authority/Commission a
considerable measure of independence.

The Common Assembly’s role was to provide a democratic input into
ECSC decision-making. In practice it can hardly be said to have done so in
the early years: members were not elected but were chosen by national
parliaments, and the Assembly’s powers — notwithstanding an ability to
pass a motion of censure on the High Authority — were essentially only
advisory. However, the expansion of the remit of the Assembly under the
Rome Treaties to cover all three Communities, plus developments since
the 1970s such as the introduction of direct elections and more streamlined
procedures, have increasingly made for a more effective Assembly (or
European Parliament as it is now called).

The Court of Justice was created to settle conflicts between the states,
between the organs of the Community, and between the states and the
organs. Its judgements were to be enforceable within the territory of the
member states. In similar fashion to the Assembly, but not the High
Authority or Council of Ministers which remained separate until 1967, the
Court assumed responsibility for all three Communities when the EEC and
Euratom Treaties entered into force in 1958.

In addition to these four main institutions a Consultative Committee,
made up of producers, workers and other interested parties, was also
created by the ECSC Treaty. The role of the Committee was to be purely
advisory.

In its early years the ECSC was judged to be an economic success. Customs
tariffs and quotas were abolished, progress was made in removing non-
tariff barriers to trade, the restructuring of the industries was assisted,
politicians and civil servants from the member states developed the
practice of working with one another and, above all, output and inter-state
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trade rapidly increased (although many economists would now query
whether the increases were because of the ECSC). As a result the ECSC
helped to pave the way for further integration.

However, the success of the early years was soon checked. In 1958-9,
when cheap oil imports and a fall in energy consumption combined to
produce an overcapacity in coal production, the ECSC was faced with its
first major crisis — and failed the test. The member states rejected the High
Authority’s proposals for a Community solution and sought their own,
uncoordinated, protective measures. The coal crisis thus revealed that the
High Authority was not as powerful as many had believed and that it was
not in a position to impose a general policy on the states if they were
resolved to resist.

This relative weakness of the High Authority/Commission to press
policies right through is one of the principal reasons why truly integrated
West European coal and steel industries, in which prices and distributive
decisions are a consequence of an open and free market, have not emerged.
Many barriers to trade still remain. Some of these, such as restrictive
practices and national subsidies, the High Authority/Commission has tried
to remove, but with only limited success. Others, particularly in the steel
sector, have been formulated and utilised by the Commission itself as its
task has switched from encouraging expansion to managing contraction.

But arguably the major problem with the ECSC has been that as coal
and steel have declined in importance in relation to other energy sources,
what has increasingly been required is not so much policies for coal and
steel in isolation, but a coordinated and effective Community energy
policy. National differences have prevented any such policy being possible.

B From the ECSC to the EEC

In addition to the impetus that came from the ECSC there was another
institutional development in the 1950s which played a particularly
important role in paving the way for the creation of the two further
European Communities that were to be created in 1957. This was the
projected European Defence Community (EDC).

In the early 1950s, to the background of the Cold War and the outbreak
of the Korean War, many Western politicians and military strategists took
the view that there was a need for greater Western European cooperation
in the field of defence. As part of this there was seen to be a pressing need
to integrate West Germany — which was not a member of NATO — into the
Western Alliance. The problem was that some European countries,
especially France, were not yet ready for German rearmament, whilst West
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Germany itself, though willing to rearm, was not willing to do so on the
basis of the tightly controlled and restricted conditions that other countries
appeared to have in mind for it. In these circumstances the French Prime
Minister, René Pleven, launched proposals in October 1950 which offered
a possible way forward. In announcing his plan to the National Assembly
he stated that the French government ‘proposes the creation, for common
defence, of a European Army under the authority of the political
institutions of a united Europe’. By the end of 1951 the same six
governments which were in the process of establishing the ECSC had
agreed to establish an EDC, Its institutional structure was to be similar to
the ECSC: a Joint Defence Commission, a Council of Ministers, an
advisory Assembly and a Court of Justice. In May 1952 a draft EDC
Treaty was signed.

But, in the event, the EDC, and the European Political Community
which increasingly came to be associated with it, were not established.
Ratification problems arose in France and in Italy, and in August 1954 the
French National Assembly rejected the EDC by 319 votes to 264 with 43
abstentions. There were a number of reasons why it did so: continuing
unease at the thought of rearming Germany; concern that French
governments would not have sole control of their military forces; doubts
about the efficiency of an integrated force; disquiet that the strongest
European military power (the United Kingdom) was not participating; and
a feeling that, with the end of the Korean War and the death of Stalin, the
EDC was not as necessary as it had seemed when it was initially proposed.

Following the collapse of the EDC, an alternative, and altogether less
demanding, approach was taken to the still outstanding question of West
Germany’s contribution to the defence of the West. This took the form of a
revival and extension of the Brussels Treaty ‘for collaboration in
economic, social and cultural matters and for collective defence’ that
had been signed in 1948 by the three Benelux countries, France and the
United Kingdom. At a conference in London in the autumn of 1954 West
Germany and Italy agreed to accede to the Brussels Treaty, and all seven
countries agreed that the new arrangements should be incorporated into a
Western European Union (WEU). The WEU came into effect in May 1955
as a loosely structured, essentially consultative, primarily defence-
orientated, organisation that, amongst other things, permitted West
German rearmament subject to various constraints. It also enabled West
Germany to become a member of NATO.

The failure of the EDC, especially when set alongside the ‘success’ of the
WEU, highlighted the difficulties involved in pressing ahead too quickly
with integrationist proposals. In particular, it showed that quasi-federalist
approaches in politically sensitive areas would meet with resistance. But, at
the same time, the fact that such an ambitious scheme had come so close to
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adoption demonstrated that alternative initiatives, especially perhaps if
they were based on the original Schuman view that political union was best
achieved through economic integration, might well be successful. It was
partly with this in mind that the Foreign Ministers of the ECSC six met at
Messina in June 1955 to discuss proposals which had been made by the
three Benelux countries for further economic integration. At their
Conference the Ministers agreed on a resolution which included the
following:

The governments of Belgium, France, the Federal Republic of Germany,
Italy, Luxembourg and the Netherlands consider that the moment has
arrived to initiate a new phase on the path of constructing Europe. They
believe that this has to be done principally in the economic sphere, and
regard it as necessary to continue the creation of a united Europe through
an expansion of joint institutions, the gradual fusion of national economies,
the creation of a common market, and the gradual coordination of social
policies. Such a policy seems to them indispensable if Europe is to maintain
her position in the world, regain her influence, and achieve a steady increase
in the living standards of her population.

To give effect to the Messina Resolution, a committee of governmental
representatives and experts was established under the chairmanship of the
Belgian Foreign Minister, Paul-Henri Spaak. The United Kingdom was
invited to participate and did so until November 1955, but then withdrew
when it became apparent that UK hopes of limiting developments to the
establishment of a loose free trade area were not acceptable to the six. In
April 1956 the Foreign Ministers accepted the report of the Spaak
Committee and used it as the basis for negotiations which, in 1957,
produced the two Treaties of Rome: the more important of these Treaties
established the European Economic Community (EEC), the other created
the European Atomic Energy Community (Euratom).

Both before and after April 1956 negotiations between the six
governments were extensive and intense. In very broad terms it can be
said that clear provisions were made in the Treaties for those areas on
which the governments were able to reach agreement, whilst where there
were divisions matters were largely left aside for further negotiations and
were either omitted from the Treaties altogether or were referred to only in
a general way. So, in the EEC Treaty, the future rules on trade were set out
fairly clearly, but only guiding principles were laid down for social policy
and for agricultural policy.

The inclusion in the EEC Treaty of topics such as social policy and
agricultural policy highlights the fact that the content of the Treaties
reflected a series of compromises between the six, especially between the
two strongest countries — France and West Germany. France feared that
Germany was likely to be the main beneficiary of the more open markets
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of the proposed customs union and so looked for compensation elsewhere.
This took a number of forms. For instance: insisting on special protection
for agriculture — the French farmer had historically been well protected
from foreign competition and around one-fifth of the French population
still earned their living from the land; pressing the case of an atomic energy
Community, which would help guarantee France greater independence in
energy through joint use of resources; and seeking privileged relations with
the six for France’s overseas dependencies.

Eventually the negotiations were completed, and, on 25 March 1957, the
two Treaties were signed. Only in France and Italy were there any
problems with ratification: the French Chamber of Deputies voted 342 for
and 239 against, and the Italian Chamber of Deputies voted 311 for and
144 against. In both countries the largest bloc opposition came from the
communists. The Treaties came into effect on 1 January 1958.

B The EEC and Euratom Treaties

Of the two Rome Treaties the EEC Treaty was by far the most important.
Article 2 of the Treaty laid down the following broad objectives:

The Community shall have as its task, by establishing a common market
and progressively approximating the economic policies of Member States,
to promote throughout the Community a harmonious development of
economic activities, a continuous and balanced expansion, an increase in
stability, an accelerated raising of the standard of living and closer relations
between the states belonging to it.

Many of the subsequent Treaty articles were concerned with following up
these broad objectives with fuller, though still often rather general,
guidelines for policy development. These policy guidelines can be grouped
under two broad headings:

O Policy guidelines concerned with the establishment of a common
market. The common market was to be based on:

(1) The removal of all tariffs and quantitative restrictions on internal
trade. This would make the Community a free trade area.

(2) The erection of a Common External Tariff (CET). This would
mean that goods entering the Community would do so on the same basis
no matter what their point of entry. No member state would therefore be
in a position to gain a competitive advantage by, say, reducing the external
tariffs on vital raw materials. The CET would take the Community
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beyond being a mere free trade area and would make it a customs union. It
would also serve as the base for the development of a Common
Commercial Policy (CCP).

(3) The prohibition of a range of practices having as their effect the
distortion or prevention of competition between the member states.

(4) Measures to allow not only for the free movement of goods
between the member states but also the free movement of persons, services
and capital.

O Policy guidelines concerned with making the Community more than just
a common market. Making it exactly what, however, was left unclear, as it
had to be, given the uncertainties, disagreements and compromises which
formed the background to the signing of the Treaty. There was certainly the
implication of a movement towards some sort of general economic
integration, and references were made to the ‘coordination’ of economic
and monetary policies, but they were vague and implicitly long-term. Such
references as there were to specific sectoral policies — as, for example, the
provisions for ‘the adoption of a common policy in the sphere of
agriculture’, and the statement that the objectives of the Treaty ‘shall . . .
be pursued by Member States within the framework of a common transport
policy’ — were couched in fairly general terms.

The EEC Treaty was thus very different in character from the constitutions
of nation-states. Whereas the latter have little, if anything, to say about
policy, the EEC Treaty had policy as its main concern. The nature of that
concern was such that many have suggested that the policy framework
indicated and outlined in the Treaty was guided by a clear philosophy or
ideology: that of free market, liberal, non-interventionist capitalism.
Unquestionably there is much in this view: on the one hand, the market
mechanism and the need to prevent abuses to competition were accorded a
high priority; on the other hand, there were few references to ways in
which joint activities and interventions should be promoted for non-
market-based purposes. But the case should not be overstated. First,
because competition itself was seen as requiring considerable intervention
and management from the centre. Second, because there were some
provisions for non-market policies: in the proposed common policy for
agriculture, for example, which was given a special place in the Treaty
precisely because of (mainly French) fears of what would happen should
agriculture be exposed to a totally free market; in the proposed social
policy which was intended to help soften unacceptable market
consequences; and in the proposed common transport policy where
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specific allowance was to be made for aids ‘if they meet the needs of
coordination of transport or if they represent reimbursement for the
discharge of certain obligations inherent in the concept of a public service’.
Third, because much of the Treaty was so vague, so general, and so
dependent on the future cooperation of the states for successful policy
development, there was never any question (let alone preference given the
christian democratic and social democratic principles of most of the
founders) of an immediate abandonment of national economic controls
and a remorseless and inevitable drive towards uninhibited free market
capitalism.

The policy concerns of the Euratom Treaty were naturally confined to the
atomic energy field. Chapters of the Treaty covered many vitally important
areas of activity — promotion of research, dissemination of information,
health and safety, supplies, a nuclear common market, etc. However, and
probably even more than with the EEC Treaty, differences between the
states on key points resulted in the apparent force of many of the
provisions of these chapters being watered down by exceptions and
loopholes. For example, under Article 52 an Agency was established with
‘exclusive right to conclude contracts relating to the supply of ores, scarce
materials and special fissile materials coming from inside the Community
or from outside’. Article 66, however, set out circumstances in which states
could buy on the world markets provided Commission approval was
obtained. Similarly, Treaty provisions aimed at a pooling and sharing of
technical information and knowledge were greatly weakened — and were so
largely at French insistence — by provisions allowing for secrecy where
national security was involved.

Where the EEC and Euratom Treaties were most similar to national
constitutions was in those articles which identified the main institutions of
the Communities and those articles which specified the powers and some
of the procedures of the institutions. The ECSC served as the institutional
model, but with certain modifications which had as their effect a tilting
away from supranationalism towards intergovernmentalism. As with the
ECSC, both the EEC and Euratom were to have four principal institutions:

(1) An appointed Commission would assume the role exercised by the
High Authority under the ECSC. That is to say, it would be the principal
policy initiator, it would have some decision-making powers of its own,
and it would carry certain responsibilities for policy implementation. But it
would have less power than the High Authority to impose decisions on
member states.
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(2) A Council of Ministers, with greater powers than its equivalent under
the ECSC, would be the principal decision-making body. Circumstances in
which it must take its decisions unanimously, and circumstances in which
majority and qualified majority votes were permissible, were specified.
(3) An Assembly would exercise advisory and (limited) supervisory
powers. In the first instance it would be composed of delegates from
national parliaments but after appropriate arrangements were made it was
to be elected ‘by direct universal suffrage in accordance with a uniform
procedure in all Member States’.
(4) A Court of Justice was charged with the duty of ensuring that ‘in the
interpretation and application of this Treaty the law is observed’.

A Convention, which was also signed on 25 March 1957, specified that
the Assembly and the Court of Justice should be common to all three
Communities.

These institutional arrangements were rather more intergovernmental in
character than those who dreamed of political integration would have
liked. In particular, the Council of Ministers was judged to have been given
too much power and there was also disappointment that most of the key
decisions in the Council would have to be made unanimously. However,
there was hope for the future in that there were grounds for believing that
the system could, and probably would, serve as a launching pad for a
developing, a creeping, supranationalism. One of these grounds was
provision in the EEC Treaty for increased use of majority voting in the
Council as the Community became established. Another was the
expectation that the Assembly would soon be elected by direct suffrage
and that its power would thereby be increased. And a third was the
seemingly reasonable assumption that if the Community proved to be a
success the member states would become less concerned about their
national rights and would increasingly cede greater powers to the central
institutions.

B Supplements and amendments to the Treaties

The Treaty of Paris and the two Treaties of Rome thus constitute tue
Founding Treaties of the three European Communities. Each of the three
treaties is still of very great importance today since each — especially the
EEC (now called EC) Treaty — constitute, albeit in considerably amended
form, core elements of the Treaty on European Union.

Over the years, in response to pressures for the constitutional
framework of the EC to be simplified, to be clarified, to be extended, to
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be made more democratic, and generally to be strengthened, the Founding
Treaties have been supplemented and amended in various ways. Up to the
supplements and amendments introduced by the Treaty on European
Union — which constitute the principal focus of Chapter 3 — the most
important supplements and amendments were brought about via the
following Treaties and Acts:

O The Treaty Establishing a Single Council and a Single Commission of
the European Communities. Signed in 1965, coming into force in 1967, and
generally known as the Merger Treaty, this established a single Council of
Ministers for all three Communities (though different individuals would
attend different meetings), and also merged the High Authority of the
ECSC, the Commission of Euratom, and the EEC Commission with one
Commission. The powers exercised by these merged bodies were still to be
based on the Founding Treaties: in other words, the Treaties and the
Communities themselves were not merged.

O The Treaty Amending Certain Budgetary Provisions of the Treaties
(signed in 1970) and the Treaty Amending Certain Financial Provisions of
the Treaties (signed in 1975). Together, these two Treaties laid down a
budgetary procedure and allocated budgetary powers between the
Community institutions. Of particular importance, given its relative
weakness in most policy areas, were the powers allocated to the
Parliament. The 1975 Treaty also established a Court of Auditors to
examine the accounts of all revenue and expenditure of the Community.

O The Act Concerning the Election of the Representatives of the Assembly
by Direct Universal Suffrage. Signed in 1976, but not finally ratified by all
the member states until 1978, this Act provided the legal base for direct
elections to the European Parliament, laid down certain rules for their
conduct, but did not in any direct way increase the powers of the
Parliament.

O The Treaties of Accession. These provided for the enlargement of the
Community to include Denmark, Ireland and the United Kingdom (signed
in 1972 and taking effect on 1 January 1973), Greece (signed in 1979 and
taking effect on 1 January 1981), and Spain and Portugal (signed in 1985
and taking effect on 1 January 1986).

O The Single European Act (SEA). Signed in February 1986, but not
coming into force until mid-1987 because of ratification difficulties in
Ireland, the SEA was something of a mixed bag, containing tidying up
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constitutional provisions, provisions designed to give the Community a new
impetus, and provisions which altered aspects of the Community’s decision-
making system. The most important measures of the SEA were:

(1) A number of new policy areas were formally incorporated into the
EEC Treaty, and the capacity for decision-making in these areas was
thereby increased. The policy areas included environment, research and
technological development, and ‘economic and social cohesion’ (basically
regional policy).

(2) The completion of the internal market by 1992 was identified as a
specific goal and was incorporated into the EEC Treaty via a new Article
8A.

(3) For ten EEC Treaty articles a new legislative procedure was
established — the cooperation procedure. The purpose of the new
procedure was to improve the efficiency of decision-making in the
Council of Ministers, and to increase, though not by too much, the powers
of the European Parliament. Key features of the cooperation procedure
were to be: the single reading of legislative proposals by the European
Parliament and the Council of Ministers under the traditional consultation
procedure was replaced by two readings; the Council could, subject to
certain restrictions, take its decisions at both first and second readings by a
qualified majority vote — this amounted to a significant increase in the
Treaty base for majority voting; the European Parliament’s ability to
influence the content of Community legislation was increased, though it
still did not enjoy full legislative powers; a strict timetable was established
for the later stages of the legislative process. Legislative areas covered by
the cooperation procedure included some social policy matters,
implementing decisions in connection with the regional fund and research
and technological development programmes, and, most crucially of all —
under a new EEC Article 100A — most of the measures ‘which have as their
object the establishment and functioning of the internal market’.

(4) The European Parliament’s role and potential influence in the
Community was also increased via the establishment of a new ‘assent
procedure’. Under the procedure, the European Parliament’s assent, by an
absolute majority of members, became necessary both for the accession of
new members to the Community (under Article 237, EEC) and for
association agreements between the Community and third countries (under
Article 238, EEC).

(5) European Political Cooperation (EPC) (the official Community
term for foreign policy cooperation), which had increasingly been
practised since the early 1970s, but outside the Treaty framework, was
put on a legal basis. (But not by Treaty incorporation.)
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(6) Meetings of the twelve Heads of Government in the framework of
the European Council, which had been taking place since 1975 were, for
the first time, given legal recognition. (But not by Treaty incorporation.)

(7)  The capacity of the Court of Justice, which had been becoming
very overstretched, was extended by the provision for the establishment of
a new Court of First Instance.

In addition to its ‘constitutional evolution’, the Community has developed
in many other ways too since it began functioning in 1958. The most
important of these ways can be grouped under the three headings which
now follow.

B Enlargement

The most obvious change since the Community’s foundation has been the
doubling of the size of its membership from six states to twelve. As was
explained in Chapter 1, this enlargement has taken place in three waves: in
1973 (when Denmark, Ireland and the United Kingdom joined), in 1981
(when Greece joined), and in 1986 (when Portugal and Spain joined).

All three enlargements have inevitably affected and changed the
Community in important ways. First, and most obviously, the
Community has, simply by becoming bigger, become a more important
international organisation. It now contains a population of over 340
million; its membership includes all the larger, and traditionally more
influential, West European states; and it is the world’s principal
commercial power, accounting for around one-fifth of world imports
and world exports (not counting commerce between the member states
themselves).

Second, internal decision-making has become more complex, with
twelve representatives sitting around the Council of Ministers’ table rather
than six, and with a much wider range of national and political interests
wishing to be satisfied.

Third, and this is linked to the previous point, the Franco-German axis,
which did so much to set the pace in the 1960s and early 1970s, has become
less central and less dominating. More generally, as the number of smaller
states has increased, it has not been quite so easy for the larger states to
push their preferences through.

Fourth, the policy debates, concerns, and priorities of the EC/EU
have been affected as the new members have brought with them their own
requirements and problems. So, for example, and of considerable
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importance for the future development of the EU, the growing influence, as
a result of the second and third enlargements, of southern, less
industrialised and poorer countries has produced pressures both for a
reorientation of the Common Agricultural Policy (CAP) away from
northern temperate products towards Mediterranean products, and also
for more redistributive policies which will directly assist economic
development in the south. (The North-South divide does not, of course,
coincide completely with industrial/non-industrial or rich/poor divides:
much of northern Spain is industrialised, most of Ireland is not; most of the
UK outside southern England is relatively poor, much of northern Italy is
relatively rich.)

On the subject of Community enlargement, it is worth making the point,
because there has been some misunderstanding on the matter, that the
incorporation of the territory of the former German Democratic Republic
(GDR) into the Community in 1990 did not constitute an enlargement.
German unification took the form of the GDR integrating into the Federal
Republic of Germany, so there was no question of a new state joining the
Community, nor, therefore, any need for an Accession Treaty.

The full implications of German unification for the EU are not yet clear.
Much will depend on how quickly the territory of the former GDR adjusts
to the full rigours of Community laws and policies in spheres such as the
internal market and environmental protection. What is clear, however, is
that in the medium to long term the position of Germany as the strongest
and most influential Union state is likely to be enhanced.

As for the prospective enlargement of the EU to EFTA states (see Chapters
1 and 16), the transition should be relatively smooth since the countries
concerned are all affluent, are all well established liberal democracies, and
are all already well adjusted to many EU rules as a result of EU-EFTA
arrangements and the EEA. Each country will, of course, bring with it
particular concerns — about, for example, agriculture in the far north and
about security on Finland’s 700 mile border with Russia — but no
fundamental disruption should be occasioned.

B Developments in policy processes

In general terms, it may be said that the Rome Treaties indicated a pattern
of policy-making and decision-making in which the Commission would
propose, the Parliament would advise, the Council would decide, and -
where law was made ~ the Court would interpret. In many respects this is
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indeed how relationships and processes have worked in practice. But there
have also been important additions and amendments to the projected
pattern. The nature of these additions and amendments is examined in
some detail in later chapters, but three are particularly worth noting at this
stage.

First, the relationships between the four institutions themselves have
altered in a number of ways. As integration has evolved, all of the
institutions have extended their interests and as this has happened they
have increasingly become less compartmentalised and less self-contained
within the Community system. This has led not only to a certain blurring
of responsibilities, as lines of division over who does what have become
less clear, but also to changes in the power balance and indeed to a more
general sharing of powers. So, for example, the Council of Ministers has
usurped some of the Commission’s proposing responsibilities by becoming
progressively more involved in helping to initiate and set the policy agenda;
the Court has significantly affected the direction and pace of the
integration process by issuing many judgements which have had
considerable policy and institutional implications; and the European
Parliament, greatly assisted by Treaty changes, has increasingly extended
its legislative influence.

Second, an increasing range of participants not associated with the four
main institutions have become involved in policy-making and decision-
making. The most important of these participants are the Heads of
Government who, in regular summits — known as European Council
meetings — have come to assume key agenda setting responsibilities which
have had the effect of reducing the power and manoeuvrability of both the
Council of Ministers and the Commission. Prominent amongst other
actors who have inserted, or have attempted to insert, themselves into
decision-making processes are the many national and transnational
sectoral interests and pressures that have come to cluster around the
main institutions in order to monitor developments and, where possible, to
advise or pressurise decision-makers.

Third, policy-making and decision-making processes have simply
become more varied and more complex over the years as they have come
to function in many different ways at many different levels. In addition to
what occurs in the structured settings of Council and Commission
meetings, Parliamentary plenaries and committees, and Court sittings,
there is a mosaic of less formal channels in which representatives of the
institutions, the states, and interests, meet and interact to discuss and
produce policies and decisions. Which processes and channels operate in
particular cases, and what types of interactions occur therein, varies
considerably from sector to sector, and can even do so from decision to
decision.
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B Development of policies

Along with its institutional structure and its policy-making and decision-
making processes the EU is most distinguished from other international
organisations by the range and weight of its policy responsibilities and
commitments. These have expanded steadily over the years, stimulated
and encouraged by factors such as the provisions of the Treaties, the
increasing internationalisation of economic forces, stiffening international
economic competition, a growing recognition of the benefits of working
together, integrationist pressures emanating from central institutions
(notably the Commission and the European Parliament), and the stimulus
that policy development in one sphere often gives to developments in
others.

Most of the EU’s policies are firmly placed within the context of the EC.
The best known of these policies is the Common Agricultural Policy
(CAP). Consuming around half of the annual budget, the CAP has been the
focus of frequent disagreements, most of which have centred on whether,
and how, to deal with the closely related problems of guaranteed prices
and overproduction. Since the early 1980s a series of measures have been
adopted which have had the effect of bringing at least some aspects of the
CAP’s problems under control.

Though not, until recently at least, receiving as much publicity as the
CAP, the policies which lie closest to the heart of the EC’s policy
framework are those which are aimed at creating what used to be called
‘the Common Market’ and which is now known as ‘the internal market’ or
‘the Single European Market’ (SEM). In essence, these are policies which
are designed, on the one hand, to promote the free movement of goods,
services, capital and people between the member states and, on the other
hand, are designed to enable the EC to act jointly and present a common
front in its economic and trading relations with third countries. Since the
mid-1980s the SEM programme (or ‘1992 initiative’ as it is still frequently
called) has resulted in a considerable development of these market-based
policies and in so doing, it has produced a great increase in the range and
extent of the EC’s regulatory presence. This is somewhat ironic since a key
aim of the SEM programme is to liberalise and de-regulate the functioning
of the market, but it is generally recognised and conceded (by some more
readily than by others) that the market can operate on a truly fair and open
basis only if key features of it are properly managed and controlled from
the centre.

The EC has thus developed many policies which have direct implications
for the operation of the market. So, for example, Community decision-
makers have been, and still are, much concerned with the following:
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establishing essential conditions for product standards and for their testing
and certification (the details are usually worked out later by European
standards organisations); opening up national monopolies and public
procurement to competition; laying down criteria which companies must
satisfy if they wish to trade in the market (this has been especially
important in the sphere of financial services); and controlling the
circumstances in which governments can and cannot subsidise domestic
industries. In addition, however, to these ‘pure’ market policies, several
policy areas in the social realm which have market implications have also
become increasingly subject to EC regulatory control — usually as a
consequence of some mix of genuine social concern on the one hand and
appreciation on the other hand that divergences of national approaches
and standards, whatever their intended purpose, create trade barriers.
Examples of policy areas which have become subject to such social
regulations include the environment, consumer protection, and working
conditions.

The SEM momentum has had other policy consequences too. It has, for
example, greatly boosted sectoral policies, with transport, telecommunica-
tions and energy amongst the policy spheres which have been the subject of
considerable attention in recent years. Perhaps most dramatically, the SEM
has stimulated the movement towards Economic and Monetary Union
(EMU). Having long been identified as a Community goal, real progress
towards EMU only began to be made in the late 1980s when most of the
member states — strongly encouraged by the President of the Commission,
Jacques Delors — came to the view that harmonised macroeconomic and
financial policies, and perhaps also a single currency, would be required
before the SEM could realise its full potential benefits. Accordingly, a
strategy for creating EMU was gradually developed and this was specified
in procedures and a timetable which were set out in the Maastricht Treaty.

In addition to the increasing involvement in market and market-related
policies, the Community has, over the years, moved into other policy areas
too. The most significant instances of this — significant in that they involve
highly sensitive policy areas which are far removed from the original EEC
policy focus of constructing a common market — are the Community’s
increasing responsibilities from the 1970s in respect of foreign policy and
aspects of internal security policy. So extensive was the Community’s
foreign policy role by the 1980s that it was given legal recognition in the
SEA, whilst both foreign policy and internal security policy were important
components of the Maastricht Treaty (though, as will be shown in Chapter
3, as pillars of the EU rather than integral parts of the EC). Other non-
market-based policies which illustrate the extent of the Community’s net
include the involvement — though not usually on mainstream policy
matters — in various, educational, health, and cultural programmes.
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So extensive and diverse has policy development been since the
Community was established that there are now initiatives and
developments in virtually every sphere of public policy. No other
combination of states has arrangements even remotely like those which
apply in the EU, where cooperation and integration are consciously
practised across such a wide range of policy sectors, and where so many
policy-making and policy-implementation responsibilities have been
removed from the hands of individual states and given over to collective
institutions.

The nature of the Union’s policy interests and responsibilities are
examined at length in Part 3.
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B The origins of the Treaty on European Union

Many of the Community’s decision-making elites — both in Community
institutions and in member states — were disappointed with the 1986 Single
European Act (SEA). It did not, they believed, sufficiently advance the
process of integration. In consequence, even before the SEA was ratified,
the view was being expressed in many influential quarters that further
integration would soon be necessary.

In the second half of the 1980s a number of factors combined to give
weight and force to this body of opinion. These factors were both internal
and external in kind.

The internal factors were mostly associated with the stimulus to further
integration which stemmed from the ‘re-launching’ of the Community in
the mid-1980s. This re-launching, which was embodied in the Single
European Market (SEM) programme and in the SEA, contained its own
integrationist logic in that it gave a greater urgency to some long-standing
but unresolved issues facing the Community and it also served to bring
new issues onto the Community’s agenda. Of particular importance in this
context were four factors. First, many member states increasingly came to
the view that the full benefits of the SEM could be realised only if action
was taken to give effect to the commitment which was made in the SEA to
move towards Economic and Monetary Union (EMU). More particularly,
a single currency was increasingly seen as being desirable so as to eliminate
the distortions to trade occasioned by changes in the value of currencies, so
as to provide more stable conditions for business planning, and so as to
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remove the costs of currency conversions. Secondly, there was a growing
acceptance of the need for a Community ‘social dimension” which would
soften and offset some of the liberal market/de-regulatory implications of
the SEM. In addition to the social equity arguments for a social dimension,
member states with high levels of social provision were anxious that there
should not be ‘social dumping’ in the form of businesses being attracted to
countries where levels of social provision were low and where, in
consequence, business overheads were also likely to be low. Thirdly, the
dismantling of border controls in the internal market created pressures for
new and much improved mechanisms at Community level to deal with
such problems as cross-border crime, drug trafficking, international
terrorism, and the movement of peoples (the latter issue came to be seen
as a cause of rising concern with the ‘threat’ of mass migration from
Eastern Europe and North Africa to Western Europe). Fourthly, the long
existing problem of a ‘democratic deficit’, which had not been properly
addressed in the SEA, was increasingly seen as needing attention as the
Community exercised ever more powers across a broad range of policy
areas, but in a political context in which its decision-makers were not
democratically accountable.

The external factors arose largely from the break-up of both the Soviet
bloc and the Soviet Union. There were four main aspects to this. First, the
collapse of communism in Central and Eastern Europe from the autumn of
1989, and the emergence in its place of would-be liberal democratic states
with market-based economies, produced the likelihood that the
Community would increasingly be dealing not only with West European,
but with European-wide, issues and problems. In such circumstances — and
with EFTA countries also contributing to the emergence of a wider Europe
via the projected EEA and the reality or prospect of EC membership
applications — it seemed to many that the Community should consolidate
and strengthen itself so as to be better able to meet the challenges of the
rapidly transforming Europe. Secondly, the unification of Germany, which
formally occurred in October 1990, increased the potential for German
domination of the Community and led many to conclude that it was
necessary to advance the integration process so as to try and ensure that
the future would see a European Germany rather than a German Europe.
Advancing integration would also, it was argued, ensure that the new
Germany would not be tempted to start detaching itself from aspects of
Community affairs so as to enable it to be in a better position to take
advantage of the new opportunities to its east. Thirdly, the break-up of the
Soviet Union in 1991 greatly contributed to feelings of uncertainty about
the future nature and stability of the European continent. More broadly,
the break-up also raised questions about the shape and direction of the
international system. In this situation the already existing pressures for a
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strengthening of the Community’s policy and institutional capacities were
inevitably strengthened. Fourthly, the implications of the ending of the
Cold War had to be addressed since they heralded the disappearance of the
framework which had provided much of the rationale, focus and setting
for the foreign and defence policies of most West European countries for
over forty years. Questions now inevitably arose about the suitability of
existing arrangements in the post-Cold War era. Was it not time for the
Community to be seeking to develop and strengthen its foreign and
security policy roles and mechanisms? The belief of many that indeed it
was time was reinforced by what was seen to be an inadequate Community
response to the 1990~1 Gulf crisis and war: during the conflict the twelve
member states were able to act in a reasonably united way at the
declaratory level, but they could not agree on all aspects of policy action
and they adopted very different positions in regard to making
contributions to the Task Force of Operation Desert Storm.

From the mid-1980s several factors thus combined to build up a head of
steam for another round of Community deepening: that is to say, for the
further development of integration between the member states. There
were, of course, those who sought to resist the rising pressures — notably
the UK Government which had little desire to go much beyond a
Community which was essentially a common matket with various forms of
intergovernmental cooperation tacked on — but most of the Community’s
key decision-making elites accepted the need for further integration. Their
motives varied considerably: for some, long-held adherences to the
federalist cause were a source of inspiration; for many, there was a fear
that if deepening was not advanced the Community could be seriously
threatened by dilution when the anticipated widening of the Community in
the form of accessions by EFTA states occurred in the mid-1990s; and, for
virtually all, there was a perceived need to press ahead with, and enhance
the Community’s competence and authority in regard to, at least some of
the issues and matters which had become problematical since the mid-
1980s — EMU, the social dimension, foreign and security policy, and the
efficiency and accountability of the Community’s institutions. As the 1980s
gave way to the 1990s there was, therefore, a widely held belief in most
Community circles that further fundamental reforms were necessary.

B The making of the Treaty on European Union

There were three main stages involved in the making of the Treaty on
European Union: the convening of the Intergovernmental Conferences, the
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work of the Intergovernmental Conferences and the Maastricht summit,
and the ratification of the Treaty.

[ The convening of the Intergovernmental Conferences

A series of European Council meetings between 1988 and 1990 saw steps
taken which led to the convening of Intergovernmental Conferences (IGCs)
on Political Union and on Economic and Monetary Union:

(1) At the June 1988 Hanover summit it was recalled that the SEA had
confirmed the objective of progressive realisation of EMU and it was
decided to entrust to a committee chaired by the President of the
Commission, Jacques Delors, the task of studying and proposing concrete
stages which could lead to EMU.

(2) The June 1989 Madrid summit agreed that the ‘Delors Report’
(which had been presented in April 1989) represented a basis for further
work, agreed that stage one of EMU would begin on 1 July 1990, and also
agreed that an IGC would be needed to lay down developments beyond
stage one.

(3) The December 1989 Strasbourg summit formally agreed — against
the wishes of the UK Government — to the convening of the IGC on EMU.

(4) The special April 1990 Dublin summit (Dublin I), which had
initially been called to discuss German unification, responded to a Franco—
German initiative to broaden out the impending IGC on EMU. The
European Council ‘confirmed its commitment to Political Union’ and
instructed the Foreign Ministers to carry out a quick and detached study of
the need for possible Treaty changes with a view to the convening of an
IGC on the matter.

(5) The June 1990 Dublin summit (Dublin II) agreed that IGCs on
Political Union and on EMU would be opened in December at the Rome
summit.

(6) The special October 1990 Rome summit (Rome I) accepted
preparatory work which had been undertaken by officials on EMU and
set out a framework for the IGC on EMU.

(7) The December 1990 Rome summit (Rome II) gave a broad remit to

the IGC on Political Union and presided over the ceremonial opening of
both 1GCs.

At the procedural level the convening of the IGCs was thus very much the
consequence of an incremental process. The need to make specific
arrangements for EMU came increasingly to be accepted, and as this
occurred the need to have a parallel examination of Political Union was
increasingly recognised.
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The Intergovernmental Conferences and the Maastricht
Summit

The IGCs met throughout 1991. They each operated at three levels. At the
most senior level were national ministers — Foreign Ministers in the IGC on
Political Union and Finance Ministers in the IGC on EMU. Both sets of
ministers met once a month for most of the year. At the second level were
very senior national officials — in the IGC on Political Union these were
usually the Permanent Representatives to the Community (see Chapter 5),
whilst in the IGC on EMU they were drawn from Ministries of Finance
and Central Banks. The officials in the IGC on Political Union usually met
weekly and those in the IGC on EMU met bi-monthly. The third level
consisted of working parties of national experts which were established
and convened as and when they were deemed to be necessary.
Coordination of the work of the two IGCs was the responsibility of the
Foreign Ministers.

As their title makes clear the Conferences were intergovernmental in
character, so the two main non-governmental Community institutions —
the Commission and the European Parliament (EP) — were always likely to
have to struggle to exert an influence. The Commission was, in fact, a
participant in the discussions at all levels and did its utmost — not least via
the submission of numerous position papers — to influence outcomes.
However, because it did not enjoy the same negotiating status as the
member states, and was certainly in no position to attempt to veto
agreements, its negotiating hand was weak. Partly in consequence of this,
but partly in consequence too of it adopting an advanced integrationist
position on many issues, the eventual outcome of the IGCs, especially that
on Political Union, was a disappointment to the Commission.

The EP was even more disadvantaged than the Commission in that it
was not a participant in the discussions, though it was given some
opportunities to make an input: there were monthly inter-institutional
conferences between ministers and a delegation of twelve MEPs
(alternating between the two IGCs); the President of the EP was invited
to address the opening of ministerial level meetings; the chairmen of the
IGCs attended relevant EP debates and appeared, once during each
presidency, before the appropriate EP committee; and the Presidents of the
Council, the Commission and the EP met from time to time. On these and
other occasions the EP did what it could to press its hopes for significant
integrationist advance — hopes which were expressed in the Martin Reports
(named after the rapporteur of the Committee on Institutional Affairs).
The EP also sought to take advantage of resolutions adopted by the Italian
and Belgian parliaments which stated that they would only ratify the
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Treaty amendments if the EP (which had no formal veto powers) gave its
approval. Despite its best efforts, however, the IGC negotiators did not
concern themselves too much with the EP’s views — not least because it was
known that in the last analysis MEPs would be extremely unlikely to reject
reforms which advanced the cause of integration, even if they did not
advance it as much as the EP wanted. In consequence, the EP — rather like
the Commission, and for much the same reasons — was disappointed with
the eventual outcome.

As to the positions adopted by the key participants in the IGCs — the
representatives of the member states — certain generalisations can be made:
the Netherlands, Luxembourg, Belgium and Italy were the most consistent
in taking a highly integrationist — federalist, some would call it — outlook;
Spain, Ireland, Portugal, Greece and, to a lesser extent, Denmark were
willing to support significant integrationist advances but had reservations
on a mixture of specific issues; Spain, Ireland, Portugal and Greece also
made it clear that — as the least prosperous member states of the
Community — they wished to see a considerable strengthening of policies
dealing with economic and social cohesion included in any final
agreement; France was very supportive of EMU but tended towards an
intergovernmental stance in the Political Union IGC - by arguing, for
example, for a stronger European Council and only very limited increases
in the powers of the EP; Germany, by contrast with France, was a firm
advocate of further political integration, and especially of greater powers
for the EP, but was very cautious on EMU; finally, the United Kingdom
adopted a minimalist position on virtually all proposals which implied
integration with supranational implications.

But generalisations tell only part of the story, for on particular subjects
in the IGCs a complex mosaic of views, reflecting different national
interests, often existed. This may be illustrated by reference to the
reactions to a proposal put forward by the Dutch Presidency in early
November to apply the proposed new co-decision-making procedure
(which would greatly enhance the powers of the EP) to a wide span of
Community policies: Spain and Portugal opposed the application of the
procedure to the research framework programme and to the environment;
Luxembourg, with some support from the Commission, opposed its
application to internal market harmonisation; France and Spain opposed
its application to the objectives of the Community’s structural funds, and
France also opposed its application to development cooperation
programmes; and the United Kingdom opposed its application to anything.

Despite, however, all the differences of view and of interest, progress
was gradually made and, as scheduled, both IGCs presented their reports
to the December 1991 meeting of the European Council at Maastricht. The
IGC on EMU was able to reach agreement on virtually all issues within its
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remit and to present clear recommendations on Treaty reform to the
summit. The IGC on Political Union — which had had to deal with a much
wider range of institutional and policy issues — was not quite so successful,
in that a number of particularly contentious matters had to be referred to
the summit for final resolution.

At Maastricht, the matters which it had not been possible to resolve in
the IGCs were tackled. The most difficult of these issues were the United
Kingdom’s opposition to any significant extension of the Community’s
social dimension and its opposition also to being committed to
participating in the projected single currency. After extremely difficult,
tense, and exhausting negotiations all the outstanding issues were resolved.
Concessions were made on all sides and a new treaty — the Treaty on
European Union — was agreed.

After being carefully examined by a working party of legal and linguistic
experts the Treaty on European Union (TEU) was formally signed by
Foreign and Finance Ministers at Maastricht in February 1992.

[0 The ratification of the Treaty

In accordance with established procedures for Community Treaties and
Treaty amendments, Article R of the TEU states that ratification by the
member states should be ‘in accordance with their respective constitutional
requirements’. In ten of the member states this meant that ratification
would be by parliamentary approval whilst in two — Ireland and Denmark
— it meant that in addition to parliamentary approval it would also be
necessary for the citizenry to give their approval in national referenda.

It was hoped that all ratifications could proceed relatively smoothly and
quickly so as to enable the Treaty to enter into force on 1 January 1993. In
eight member states — including Ireland — these hopes were realised, but in
four they were not:

e In Denmark, in June 1992, the Danish people voted, by 50.7 per cent to
49.3 per cent, not to approve ratification. Naturally, this threw the
ratification schedule off course, but more importantly it was also to have
considerable implications for the interpretation of the Treaty because it
was subsequently decided at European Council meetings that a twin track
approach would be needed to persuade the Danes to give their approval in
a second referendum: at the general level, integrationist rhetoric would be
toned down and the decentralising subsidiarity principle, which (as will be
shown below) had been only briefly referred to in the Treaty, would be
given greater precision and a greatly enhanced status; at the level of dealing
with specific Danish concerns, Denmark would be given special guarantees
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— notably in the form of clear opt-outs from the Treaty provisions for a
single currency and for a possible future Union defence policy. These
‘concessions’ to the Danes produced approval of the Treaty, by 56.8 per
cent to 43.2 per cent, when the second referendum was held in May 1993.
e Shortly after the Danish vote was announced, President Mitterrand
decided that France too would hold a referendum on the Treaty. The main
reason for his decision was that he anticipated that the Treaty would be
comfortably endorsed and that this would act as a boost to his domestic
authority. In the event, however, the referendum campaign was bitterly
and closely fought and ratification was approved in September 1992 by
only 51.05 per cent to 48.95 per cent.

e In the United Kingdom, a combination of several factors — notably the
Government’s narrow majority in the House of Commons, considerable
Parliamentary scepticism on the claimed beneficial consequences of the
Treaty, and opposition by the Labour Party to the opt-out which had been
granted to the United Kingdom from the Treaty’s Social Chapter —
combined to create a protracted ratification process in Parliament which
was not completed until July 1993.

® DProblems in Germany arose not from the people (there was no
referendum) nor from the politicians (both the Bundestag and the
Bundesrat ratified the Treaty with huge majorities in December 1992),
but rather from claims that ratification would infringe the country’s
constitution. It was not until October 1993 that the German Constitutional
Court ruled that there was no infringement, though it laid down conditions
which would have to be met if there were to be significant changes or
additions to the Treaty in the future.

German ratification cleared the way for the implementation of the Treaty
and this took effect, ten months later than had originally been intended, on
1 November 1993.

B The contents of the Treaty

The structure of the Treaty on European Union can be seen from its
contents which are set out in Document 3.1.

In essence, the Treaty creates a new organisation, the European Union,
which is based on three pillars: the European Communities; a Common
Foreign and Security Policy; and Cooperation in the Fields of Justice and
Home Affairs. The general objectives and overall structure of the
European Union are set out in the Common Provisions of the Treaty
(see Document 3.2).
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Document 3.1 Treaty on European Union: contents

Preamble Articles
Title | Common Provisions A-F
Title 1 Provisions amending the Treaty establishing G-(86

the European Economic Community with a
view to establishing the European Community

Title 111 Provisions amending the Treaty establishing H-H21
the European Coal and Steel Community

Title IV Provisions amending the Treaty establishing =129
the European Atomic Energy Commirttee

Title V Provisions on cooperation in the fields of J-J1
justice and home affairs

Title VII Final provisions L-S

Protocols (17)
Declarations (33)

Much time and effort was expended in the IGC on Political Union
haggling over how the Treaty should describe the European Union, both in
terms of its current character and the stage of its evolutionary progress.
Most states wanted the word ‘federal’ included, and would have settled for
a phrase which appeared in drafts where the Treaty was described as
marking ‘a new stage in the process leading gradually to a Union with a
federal goal’. The UK government, however, was completely unwilling to
see ‘the F word’ appear in any form at all and in the political trading which
occurred at the Maastricht summit this point was conceded to the United
Kingdom and the reference to federalism was replaced by ‘This Treaty
marks a new stage in the process of creating an ever closer union among
the peoples of Europe, in which decisions are taken as closely as possible to
the citizen’. To most Continental Europeans the phrase ‘ever closer union’
sounds more centralist than the word ‘federal’, but the UK delegation was
satisfied.

As can be seen from the Common Provisions of the Treaty, the Union
has a range of objectives (set out in Article B), it is based on a set of guiding
principles (including subsidiarity and respect for democracy and
fundamental human rights), and it is governed by an institutional
structure which is presided over by the European Council. The Common
Provisions are, however, relatively brief and general in character and it is
with the more detailed provisions for the three pillars that the Treaty is
mostly concerned. The principal features set out for the three pillars will
now be examined.
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Title 1
COMMON PROVISIONS

Article A
By this Treaty, the High Conrracting
Parties establish among themselves a
European Union, hereinafrer called ‘the
Union®.

This Treaty marks a new stage in the
process of crearing an ever closer union
among the peoples of Europe, in which
decisions are taken as closely as
possible to the citizen.

The Union shall be founded on the
European Communities, supplemented
by the policies and forms of cooperat-
ing established by this Treaty. Its task
shall be to organize, in a manner
demonstrating consistency and solidar-
ity, relations berween the Member
States and berween their peoples,

Article B
The Union shall ser jtself the following
objectives:

- to promote economic and social
progress which is balanced and
sustainable, in particular through
the creation of an area without
internal frontiers, through the
strengthening of economic and
social cohesion and through the
establishment of economic and
monetary union, ultimately in-
cluding a single currency in
accordance with the provisions of
this Treaty;

— to assert its identity on the
international scene, in particular
through the implementation of a
common foreign and security
policy including the eventual
framing of a common defence
policy, which might in time lead
to a common defence;

— 1o strengthen the protection of the

rights and interests of the nation-
als of its Member States through
the introduction of a citizenship of
the Union;

- 1o develop close cooperation on
justice and home affairs;

- to maintain in full the ‘acquis
communautaire' and build on it
with a view to considering,
through the procedure referred to
in Article N(2), to what extent the
policies and forms of cooperation
introduced by this Treaty may
need to be revised with the aim
of ensuring the effectiveness of the
mechanisms and the institutions of
the Community,

The objectives of the Union shall be
achieved as provided in this Treary and
in accordance with the conditions and
the timetable set our therein while
respecting the principle of subsidiarity
as defined in Article 3b of the Treary
establishing the European Community.

Article C
The Union shall be served by a single
institutional framework ‘which shall
ensure the consistency and the con-
tinuity of the activities carried out in
order to artain its objectives while
respecting and building upon the
‘acquis communantaire’,

The Union shall in particular ensure
the consistency of its external activities
as a whole in the contexr of its external
relations, security, economic and devel-
opment policies. The Council and the
Commission shall be responsible for
ensuring such consistency. They shall
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ensure the implementation of these
policies, each in accordance with its
respective powers.

Article D
The European Council shall provide
the Union with the necessary impetus
for its development and shall define the
general political guidelines thereof.

The European Council shall bring
together the Heads of State or of
Government of the Member States
and the President of the Commission.
They shall be assisted by the Ministers
for Foreign Affairs of the Member
States and by a Member of the
Commission. The European Council
shall meet at least twice a year, under
the chairmanship of the Head of State
or of Government of the Member State
which holds the Presidency of the
Council.

The European Council shall submit to
the European Parliament a report after
each of its meetings and a yearly
written report on the progress
achieved by the Union.

Article E
The European Parliament, the Council,
the Commission and the Court of

Justice shall exercise their powers
under the conditions and for the
purposes provided for, on the one
hand, by the provisions of the Treaties
establishing the European Commu-
nities and of the subsequent Treaties
and Acts modifying and supplementing
them and, on the other hand, by the
other provisions of this Treaty.

Article F

1. The Union shall respect the
national identities of its Member
States, whose systems of govern-
ment are founded on the princi-
ples of democracy.

2. The Union shall respect funda-
mental rights, as guaranteed by
the European Convention for the
Protection of Human Rights and
Fundamental Freedoms signed in
Rome on 4 November 1950 and as
they result from the constitutional
traditions common to the Mem-
ber States, as general principles of
Community law.

3. The Union shall provide itself
with the means necessary to
attain its objectives and carry
through its policies.

(0 Thke European Communities

This is by far the most important pillar since it incorporates most of the
EU’s policy responsibilities. Under the Treaty, the acquis of the existing
three Communities is preserved and in several important respects is
extended and strengthened by revisions of the EEC, ECSC, and Euratom
Treaties. The revisions of the EEC Treaty are naturally the most
significant and it is on these that attention will be focused here (see
Document 3.3 for the contents of the Treaty in its revised form).

Article 1 of the revised EEC Treaty states ‘By this Treaty, the High
Contracting Parties establish among themselves a European Community’.
This means that the European Economic Community — the EEC — is
renamed the European Community. A rather confusing situation is thereby
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Document 3.3 Treaty Establishing the European Community: contents
Preamble Articles
Part One — Principles 1-8
Part Two — Citzenship of the Union 8-8e
Part Three — Community Policies 9-130y
Title 1 — Free Movement of Goods 9-37
Chapter 1:  The Customs Union 12-29
Section 1: Elimination of Customs Durties between
Member States 12-17
Section 2:  Setting up the Common Customs Tariff 18-29
Chapter 2:  Elimination of Quantitative Restrictions
between Member States 30-37
Title 11 — Agriculture 3847
Title 11 — Free Movement of Persons, Services and Capital 48-73
Chapter 1:  Workers 48-51
Chaprer 2:  Right of Establishment 52-58
Chaprer 3:  Services 59-66
Chapter 4: Capital and Payments 67-73
Title IV — Transport 74-84
Title V — Common Rules on Competition,
Taxartion and Approximation §5-102
Chaprer 1:  Rules on Competition 85-94
Section 1@ Rules Applying to Undertakings 85-90
Section 2:  Dumping 91
Section 3:  Aids Granted by States 92-94
Chaprer 2:  Tax Provisions 95-99
Chapter 3:  Approximartion of Laws 100-102
Title VI — Economic and Monetary Policy 102a-109m
Chaprer 1:  Economic Policy 102a-104¢
Chaprer 2:  Monetary Policy 102a-104¢
Chaprer 3;  Institutional Provisions 109a-109d
Chaprer 4: Transitional Provisions 109e-109m
Title VII — Common Commercial Policy 110-116
Title VIII - Social Policy, Education, Vocational
Training and Youth 117-127
Chaprer 1:  Social Provisions 117-122
Chapter 2:  European Social Fund 123-125
Chapter 3:  Educarion, Vocartional Training and Youth 126-127
Title IX - Culture 128
Title X — Public Health 129
Title X1 — Consumer Protection 129a
Title X1I — Trans-European Networks 129b-129d
Title X111 - Industry 130
Title XIV — Economic and Social Cohesion 130a—130e
Title XV — Research and Technological Development  130f~130q
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Title XVI — Environment 130r-130¢
Title XVII — Development Co-operation 130u-130y
Part Four — Association of the Overseas Countries
and Territories 131-136a
Part Five — Institutions of the Community 137-209a
Title I — Provisions Governing the Institutions 137-198e
Chapter 1:  The Institutions 137-188c
Section 1:  European Parliament 137-144
Section 2:  Council 145-154
Section 3: Commission 155-163
Section 4:  Court of Justice 164188
Section 5:  Court of Auditors 188a-188c
Chapter 2: Provisions Common to Several Institutions 189-192
Chapter 3: Economic and Social Committee 193-198
Chapter 4 Committee of the Regions 198a—198c
Chapter 5:  European Investment Bank 198d-198e
Tide II — Financial Provisions 199-209a
Part Six - General and Final Provisions 210-248

produced, in which the European Community is now part of the European
Communities, which in turn are part of the European Union. Doubtless, in
practice, all three names will be used virtually as synonyms for many years
to come.

Two important new principles are introduced into the EC Treaty. First,
the much discussed principle of subsidiarity is formally incorporated by a
new Article 3b:

ARTICLE 3b

The Community shall act within the limits of the powers conferred upon it
by this Treaty and of the objectives assigned to it therein.

In areas which do not fall within its exclusive competence, the Community
shall take action, in accordance with the principle of subsidiarity, only if
and in so far as the objectives of the proposed action cannot be sufficiently
achieved by the Member States and can therefore, by reason of the scale or
effects of the proposed action, be better achieved by the Community.

Any action by the Community shall not go beyond what is necessary to
achieve the objectives of this Treaty.

Clearly Article 3b is very vague and much remains to be worked out in
practice. In general, however, subsidiarity is taken to mean that policies
should be decided at national, and perhaps even regional or local levels,
whenever possible. Since the Treaty was negotiated, European Council
meetings — notably the December 1992 Edinburgh summit — have
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developed guidelines designed to assist with the application of the
subsidiarity principle.

Second, Part Two of the EC Treaty establishes Union citizenship, with
every national of a member state becoming a citizen of the Union. Though
symbolically significant, the practical effect of this is limited since citizens
of the Union only ‘enjoy the rights conferred by this Treaty’. One of these
rights is the right to live and work anywhere in the territory of the member
states, subject to certain limitations. Union citizens are also given the right
to vote and stand as candidates in EP and local elections, subject again to
certain limitations.

Because the principles of subsidiarity and Union citizenship are
incorporated into the EC Treaty, and are not just confined to the
Common Provisions of the EU Treaty, they are subject to the jurisdiction
of the Court of Justice.

Other revisions to the EEC Treaty can be grouped under two broad
headings:

(1) Institutional changes. The revisions which fall under this heading are
mostly designed to improve the efficiency and democratic nature of the
Community’s institutional structures and decision-making processes.
Overall, the greatest impact is on the Council of Ministers, which
becomes empowered to take a greater range of decisions on the basis of
qualified majority votes, and on the EP, which is given increased powers
and influence in several respects — notably regarding legislation.

The following list indicates the most significant institutional changes.
® A new legislative procedure — the co-decision procedure — is
established. In effect the co-decision procedure builds on the cooperation
procedure which was established by the SEA, by allowing — if the Council
and the EP cannot agree at second reading — for the convening of a
Conciliation Committee and for a third reading of legislation by both the
Council and the EP. Unlike the cooperation procedure, however, which
enables a determined Council to ignore the EP’s expressed views, the co-
decision procedure gives the EP, for the first time, a veto over legislative
proposals it does not wish to accept.
® The policy areas subject to the cooperation procedure are revised, w1th
some areas previously covered by the procedure being ‘transferred out’ to
the co-decision procedure, and some new policy areas previously subject to
the consultation procedure (which only allows for one reading of
legislation) being ‘transferred in’.
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e The scope of the assent procedure, by which EP approval is necessary
for certain EC actions, is extended.

e From January 1995 the term of office of Commissioners is extended
from four to five years so as to bring the lifespan of a Commission closely
into line with the lifespan of a Parliament. The national governments are
to nominate by common accord, after consulting the EP, the person they
intend to appoint as the President of the Commission. Other members of
the Commission are to be nominated by the national governments in the
established manner, but now in consultation with the nominee for
Commission President. The entire prospective Commission is to be subject
to a vote of approval by the EP before being formally appointed by
common accord of the national governments.

o A Committee of the Regions is established for the purpose of providing
the Council and the Commission with advice on matters of major
importance for the regions. The Committee is of the same size (189) and to
have the same distribution of national representatives as the Economic and
Social Committee, but its members are to be representatives of regional
and local authorities.

e The Court of Justice is given the power to impose fines on member
states not complying with its judgements or failing to implement
Community law.

e The EP is to appoint an Ombudsman to receive complaints from
citizens ‘covering instances of maladministration in the activities of the
Community institutions or bodies, with the exception of the Court of
Justice and the Court of First Instance acting in their judicial role’.

(2) Policy changes. The Community’s policy competence is extended and
strengthened. [t is so in three main ways.

e The main features of Economic and Monetary Union are defined and a
timetable for establishing EMU is specified.

With respect to the features, EMU is to include the irrevocable fixing of
exchange rates leading to the introduction of a single currency and to the
establishment of a European Central Bank (ECB) which will operate
within the framework of a European System of Central Banks (ESCB). The
main objectives of the ESCB will be to maintain price stability. In so doing
it shall support the general economic aims and policies of the Community.
The basic tasks to be carried out through the ESCB shall be: to define and
implement the monetary policy of the Community; to conduct foreign
exchange operations; to hold and manage the official foreign reserves of
the member states; and to promote the smooth operation of payment
systems. Under EMU, member states are to regard their economic policies
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as a matter of common concern and are to coordinate them within the
Council.

With respect to the timetable, EMU is to be established in three stages.
Stages one and two are transitional stages and are essentially concerned
with promoting economic and monetary cooperation, coordination, and
convergence between the member states. Stage one began in 1990 and stage
two began on 1 January 1994. By the end of 1996 the Council, acting by
qualified majority, shall decide: (1) whether a majority of the member
states meet the convergence criteria for the adoption of a single currency
(the criteria involve low rates of inflation, low government deficits,
currency stability, and low interest rates); (2) whether a majority of the
member states wish to enter stage three. If a date for the beginning of stage
three has not been set by the end of 1997, the third stage will start
automatically on 1 January 1999 for those states which meet the
convergence criteria. In a protocol attached to the Treaty it was
recognised that the United Kingdom ‘shall not be obliged or committed
to move to the third stage of Economic and Monetary Union without a
separate decision to do so by its government and Parliament’. In another
protocol the Danish Government reserved the right to hold a national
referendum before participating in the third stage of EMU. (See below for
accounts of both a subsequent ‘hardening’ of the Danish position on EMU,
and also of the more general doubts about the prospects for EMU which
arose in 1992-3.)

e Some policy areas in which the Community has not been previously
involved, or in which its involvement has not had an explicit Treaty base,
are brought into the EC Treaty for the first time. For example, a new
chapter of the Treaty confirms the Community’s commitment to help
developing countries and to do so by providing multi-annual programmes.
Beyond development policy, most of the other policy areas newly
introduced into the EC Treaty are brought in only in a rather tentative
manner, in the sense that the Community’s responsibilities are carefully
restricted. Policy areas thus identified include education, public health,
consumer protection, trans-European networks, and competitiveness of
industry.

e Community responsibilities in some policy areas which were first given
Treaty recognition by the SEA are further developed. This applies
particularly to research and technological development, the environment,
and economic and social cohesion. As part of the strengthening of
economic and social cohesion, a new fund — the Cohesion Fund — is
established to provide financial assistance in the fields of environment and
trans-European transport infrastructures.

® A policy area which created particular difficulties in the negotiations
both before and at Maastricht was social policy. Eleven member states
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wished to build on and give a firm Treaty base to the Social Charter which
had been adopted (by eleven votes to one) by the European Council in
1989, whilst the UK government wished to see no extension to the
Community’s existing responsibilities in this area — either by way of
itemising specific social policies which the Community would develop, or
by relaxing unanimity requirements and increasing the circumstances in
which decisions could be taken by a qualified majority vote. After almost
bringing the Maastricht summit to the point of collapse, the impasse was
resolved by the eleven contracting a separate protocol and agreement on
social policy. Precisely how this will operate in practice remains to be seen,
but in broad terms it implies that many, probably most, social policy
proposals will continue, in the first instance at least, to be brought forward
in the traditional manner of trying to get full agreement by all twelve
member states. If it then becomes apparent that the United Kingdom
cannot accept a proposal, it will opt out of the deliberations and the eleven
member states — using the Community’s institutions, procedures, and
mechanisms — will proceed on the basis of the protocol and agreement.

0 A common foreign and security policy

The SEA stated that the member states ‘shall endeavour jointly to
formulate and implement a European foreign policy’. The TEU greatly
stiffens this aim by specifying that the Union and its member states ‘shall
define and implement a common foreign and security policy . . . covering
all areas of foreign and security policy’, and by further specifying that the
common policy ‘shall include all questions related to the security of the
Union, including the eventual framing of a common defence policy, which
might in time lead to a common defence’.

The objectives of the Common Foreign and Security Policy (CFSP) are
defined only in general terms: for example, ‘to safeguard the common
values, fundamental interests and independence of the Union’, and ‘to
develop and consolidate democracy and the rule of law, and respect for
human rights and fundamental freedoms’. More specific definition and
elaboration of the principles and general guidelines of the CFSP are to be
the responsibility of the European Council.

There are to be three principal ways in which the objectives of the CFSP

are to be pursued:
e Systematic cooperation is to be established between the member states
on any matter of foreign and security policy that is of general interest.
Whenever it deems it necessary the Council shall, on the basis of
unanimity, define common positions. Member states shall ensure that their
national policies conform to such common positions.
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® On the basis of general guidelines from the European Council, the
Council may decide that a matter is to be the subject of joint action. In
deciding on joint action, or at any stage during the development of a joint
action, the Council may determine that implementation decisions should
be taken by qualified majority vote.

e Under Article J.4 ‘The common foreign and security policy shall
include all questions related to the security of the Union, including the
eventual framing of a common defence policy, which might in time lead to
a common defence’. The Western European Union, which ‘is an integral
part of the development of the Union’, is requested ‘to elaborate and
implement decisions and actions of the Union which have defence
implications. The Council shall, in agreement with the institutions of the
WEU, adopt the necessary practical arrangements’. There is no provision
for qualified majority voting on issues which have defence implications. In
a Declaration annexed to the Treaty the Community members of the WEU
(nine at the time of the Maastricht summit, ten since Greece joined in 1992)
stated that the WEU ‘will be developed as the defence component of the
European Union and as the means to strengthen the European pillar of the
Atlantic Alliance’.

This second pillar of the TEU thus puts European Political Cooperation
(EPC), which has been well established for some time, within the broader
framework of a Common Foreign and Security Policy. The pillar is also
extremely significant in that it introduces two important new elements into
the West European integration process. First, although foreign policy
remains essentially intergovernmental in character, it does nonetheless
become potentially subject to some qualified majority voting, if only for
‘second-order’ decisions. Second, defence makes its first formal appearance
on the policy agenda, albeit somewhat tentatively.

[1 Cooperation in the spheres of justice and home affairs

The member states are to regard the following areas as matters of common
interest:

(1) asylum policy;
(2) rules governing, and controls on, the crossing by persons of the
external borders of the member states;

(3) immigration policy and residence rights of third-country nationals;
(4) combatting drug addiction;

{(5) combatting international fraud;

(6) judicial cooperation in civil matters;

(7) judicial cooperation in criminal matters;

(8) customs cooperation;
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(9) police cooperation to combat terrorism, drug trafficking and other
serious crime through an EU-wide police intelligence office (Europol).

Any measures taken in regard to these matters must be in compliance with
the European Convention on Human Rights.
In the nine areas of ‘common interest’ the Council may:

(1) Adopt joint positions and promote any suitable form of cooperation.
Decisions are to be by unanimity.

(2) Adopt joint actions. It may decide, by unanimity, that measures
implementing joint action are to be adopted by a qualified majority.

(3) Draw up conventions which it shall recommend to the member states
for adoption in accordance with their respective constitutional
requirements. Unless otherwise provided by such conventions,
implementing measures shall be adopted within the Council by a
majority of two-thirds of the member states.

To bring about cooperation in the areas of ‘common interest’ the member
states are obliged by the Treaty to establish (and indeed have established)
coordinating mechanisms between the relevant departments of their
administrations. At the political level these mechanisms are headed by the
Council of Ministers meeting in the form of Justice and Home Affairs
ministers, and at the administrative level are headed by the Article K.4
Coordinating Committee. (The Committee was established under Article
K.4 of the TEU.)

As with the CFSP pillar of the TEU, the significance of this Justice and
Home Affairs (JHA) pillar lies not only in the substantive content of its
provisions but also in the broader contribution which it makes to the
integration process in Europe. There are, as there are with the CFSP pillar,
policy and institutional aspects to this. Regarding the policy aspects, a
legal base is given to cooperation in areas of activity which in the past have
either been dealt with purely on a national basis or have been the subject of
only rather loose and informal cooperation between the member states.
Regarding the institutional aspects, whilst intergovernmentalism continues
to prevail, a small hole in the dyke has appeared with the possibility of
qualified majority decisions on certain aspects of policy implementation,
and a rather big hole with provision for visa policy to be determined by
qualified majority voting from 1996.

B The Treaty and the integration process

Clearly the TEU significantly enhances the deepening of the integration
process in Western Europe. As a result of the Treaty more policy
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competencies are passed from the member states to the European level, the
powers of the institutions at the European level are strengthened, and
supranationalism is given a further boost (see Table 3.1).

Whether, however, as many have claimed, the Treaty has created a
federal system in all but name must be doubted. Or at least it must be
doubted if the term federal is taken to denote a political system in which
there is a reasonably clear and balanced division of policy responsibilities
between central and regional levels, and in which too there is a reasonably
coherent institutional framework in which the allocation of powers
between the central and regional levels is set out. Certainly the EU displays
federal characteristics, of which the most obvious are: (1) important policy

Table 3.1 The Treaty on European Union and the deepening of the
integration process: key points

Institutional deepening {a) Provisions for greater efficiency
e more qualified majority voting in the
Council of Ministers
e the European Council identified as the
body which defines ‘the general political
guidelines’ of the EU
e Court of Justice given the power to fine
member states
{b) Provisions for greater democracy
e greater powers for the European
Parliament, notably via the new co-
decision procedure and the extension of
the cooperation and assent procedures to
more policy areas
Policy deepening Extensions and consolidations of the
EU’s policy agenda, notably via:
(1) nature of, and timetable for, EMU
specified
CFSP provisions
JHA provisions
some policy areas explicitly brought into
EC Treaty for the first time (including
industrial competitiveness, consumer
protection, and culture) and EC remit in
some other policy areas extended
(including environment, research and
technological development, and
economic and social cohesion)

—~
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responsibilities are exercised at both the central (EU) and the regional
(member state) levels; (2) well developed institutional structures exist at
both levels; (3) a central judicial body (the Court of Justice) has the
authority to rule on ‘who does what’ disputes between the two levels in the
EC pillar; and (4) there is common citizenship. However, several features
normally found in federal systems are not present in the European Union,
most notably: (1) although the centre’s policy responsibilities are now
considerable, the power balance between the centre and the regional units
is still tipped very much towards the latter; (2) the control of financial
resources is overwhelmingly in favour of the regional units, with the EU
budget accounting for only around 3 per cent of the total of the national
budgets; (3) the political structure of the EU can hardly be said to be well
ordered or to be based on established and shared principles such as
accountability, democracy, or the separation of powers; and (4) the rights
embraced by the notion of Union citizenship are extremely limited in
scope.

But, however the European Union’s political nature is to be described —
as federal, quasi-federal, confederal, or something else altogether which is
perhaps unique to the EU — the fact is that a highly developed system of
governance does exist. It is a system, moreover, which is still very much
evolving. After all, the Maastricht Treaty does not, in any sense, mark the
end of the integration process or even identify where that end may be. The
discussions and negotiations which took place before and at Maastricht
were characterised — as have been all such post-war discussions and
negotiations — by considerable differences between the participants on the
nature and pace of integration. What emerged from the process of
negotiating the Maastricht Treaty was a compromise: a compromise which
included aspects of different visions of the future of Europe, and a
compromise which though it did not advance integration as much as most
governments (notably the German, Italian and Benelux had hoped), did
advance it further than at least one government (the UK) would have liked.

From the viewpoint of understanding the foundations, the development,
and the essential nature of the European Community — now European
Union — the Maastricht ‘story’ is extremely revealing. It is so because it
highlights and confirms long-established characteristics and features of the
integration process:

e Economics before politics. The major ‘history-making’ advances in
integration have taken the form of agreeing to integrate aspects of
economic activity and then, at times almost seemingly as an afterthought,
realising that this requires political integration too if there is to be political
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direction and control. In practice there has, naturally, been considerable
overlap and blurring between the economic and the political, but, from
1950-1, when the ECSC was created, to the Maastricht Treaty, the
economic has usually preceded the political. So, for example, the
strengthening of Community institutions that was provided for in the
SEA was largely a consequence of this being seen to be necessary if the
SEM programme was ever to be achieved. Similarly, the decision in 1991 to
establish the IGC on Political Union was in considerable measure a follow-
on from the earlier decision to establish the IGC on EMU.

o Flexibility. When, in the past, the member states, or a sufficient
number of them, have wished to act together in a policy area and the
established mechanisms have been judged to be not suitable for the
purpose, then alternative ways of proceeding have been found. This was,
for example, the case with the establishment and development of EPC from
the early 1970s. The TEU continues with this tradition of adaptability and
innovation, most notably in regard to: (1) the framework set out for the
two non-Community pillars (some states regarded it as premature to bring
the policy areas covered by the pillars into the EC); (2) the virtual opt-outs
given to Denmark and the UK on EMU; and (3) the protocol and
agreement on social policy. In one key respect, indeed, the Treaty even
advanced the tradition of furthering integration by ‘using what works’, for
though it is true that prior to Maastricht the Community did not always
proceed twelve abreast — witness, for example the Exchange Rate
Mechanism (ERM) of the European Monetary System (EMS) and the
Schengen Agreement (which is concerned with free movement of persons)
— the non-inclusion of member states in a policy area had never been
provided for in treaty form before.

o Incrementalism. The integration process has been characterised by an
almost constant edging forward, with ‘advances’ followed by pressures for
more ‘advances’. The TEU continues in this tradition with, for example,
EMU very much a consequence of the unfolding of the SEM programme,
and the increased powers of the EP resulting in large part from the long
process of policy transfers to the Community. The Maastricht process
reveals, not for the first time, phases and forms of integration inevitably
and logically following from earlier — perhaps less significant — phases and
forms.

e Variable pace. The pace of the integration process has varied
considerably since the Community was founded in the 1950s with, in
very general terms, the early 1960s, and the mid-1980s to 1991-2, being
periods of rapid integration, and the late 1960s to the early 1980s being
much more sluggish. A series of events and circumstances which have
occurred since the TEU was signed in February 1992 have combined to, in
some respects, raise doubts as to whether rapid integration can be
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maintained at the pace that was set in the years leading up to the Treaty.
The most prominent of these events and circumstances have been: (1) the
Danish and French referenda of 1992 have required the supporters of
integration to become more cautious, whilst Denmark itself has been
obliged to distance itself from some projected future integrationist
developments — notably EMU and defence policy; (2) the prospects for
EMU have been severely damaged by instability in the ERM and the EMS
— an instability which became so acute in July/August 1993 that the ERM,
one of the key mechanisms in the anticipated movement to EMU, was
virtually suspended; (3) the inability of the EU states to act (as opposed to
speak) in a united manner on the crisis in the former Yugoslavia, has raised
serious doubts about the prospects for the CFSP pillar of the Maastricht
Treaty.

o Interplay between central and national actors. Many theorists of
Western European integration, most notably those who are sympathetic to
what is known as neo-functionalism, are prone to make much of the role
played in the integration process by central/supranational/transnational/
EU-wide actors of various kinds. The influence of the Commission, the EP,
the Court of Justice, business elites, and an array of economic interests are
cited most frequently in this regard. Unquestionably such actors have
played a key role. For example, the Commission has been crucial in
pressing the case for three of the major policy initiatives of recent years:
the SEM, the social dimension, and EMU. However, it has been national
decision-makers, in the collective forums of the European Council and the
Council of Ministers, who have taken the final policy decisions, and these
have been decisions of which the ‘supranational’ actors have frequently not
approved, as in the case of the Political Union elements of the TEU which
were extremely modest compared to what the Commission and the EP had
been pressing for. Moreover, the role of national decision-makers has not
been limited to responding to what is presented to them from ‘central’
actors, for they have frequently been in the forefront of setting the
integrationist agenda themselves: the UK Government, for example, has
been a strong advocate of the SEM; the French Government has been
prominent in pressing for EMU; and several governments, not least those
of the Benelux states, have sought to press forward whenever possible with
further political integration. In addition to the key roles played by
governments, other recent important national inputs into the integration
process have included: the wishes of electorates (the 1992 Danish and
French referenda); the views of a bank (Bundesbank reluctance to cut
German interest rates is widely believed to have played a major part in
precipitating the ERM crises of 1992-3); and the deliberations of a court
(the delay in ratifying the Maastricht Treaty which was occasioned by the
deliberations of the German Constitutional Court).
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e Interplay between intergovernmentalism and supranationalism. A
constant tension in the Western European integration process since the
days of the 1948 Hague Congress has been the balance to be struck
between intergovernmentalism and supranationalism. Some states —
notably France under de Gaulle but still to some extent today,
Denmark, and above all the UK — have wished to preserve as much
national sovereignty as possible and thus have usually preferred loose,
intergovernmental, forms of cooperation. Other states — notably Iraly and
the Benelux countries — have not worried too much about sovereignty
issues and so have usually been in the fast, supranational, integrationist
stream. These differing views have provided much of the focus for, and
difficulties in, integrationist negotiations with, in recent years, most states
wanting supranational progress to be made on many fronts and a minority
of states (sometimes just one) wanting to hold the line. The line has not
been held, but intergovernmentalism is still very important, and the TEU
makes provision for it to be the operating principle in respect of many
important matters: further Treaty revisions, new accessions, policy-making
(as opposed to policy application) decisions under the CFSP and JHA
pillars, and several policy spheres falling under the EC Treaty including
fiscal and citizenship issues.

® Prizes for everybody. The big ‘constitutional’ integrationist advances of
1951 (the Treaty of Paris), 1957 (the EEC and Euratom Treaties), 1986 (the
SEA), and 1992 (the Treaty on European Union) have been possible
because member states have judged it to be in their interests to promote
integration. Certainly there have been strong disagreements between the
states as to just how much, and what kind of, integration they want, but it
has been generally accepted that there are prizes for all to be gained from
the integration process — with economic growth and prosperity being the
most obvious prizes. However, because of their own particular needs and
preferences, states have frequently argued that in addition to taking a share
of general prizes they should also be awarded special prizes and they have
somertimes insisted that such prizes be component parts of general
agreements on integrationist advance. Notable instances of special prizes
include: the provisions made in the SEA, largely at the behest of the poorer
states, for the development of redistributive policies, and the provisions in
the TEU on subsidiarity (mainly to satisfy the United Kingdom), on the
possibility of opt-outs (for Denmark and the United Kingdom), and on
strengthened redistributive policies including the creation of a new
Cohesion Fund (at the insistence of the four poorer states — Greece,
Ireland, Portugal and Spain).

® An elite driven process. Insofar as political and administrative elites
tend to set the policy agenda, and in so far too as they take decisions
without constant references back to electorates, political activity in all
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nation-states — in Europe and beyond — may be said to be elite driven. But
it is so particularly in the EU because there are no direct lines of
accountability between decision-makers and the citizenry. There is no
opportunity to elect a European Government or to elect a European
Parliament which commands full decision-making powers. Rather are the
key EU decision-makers — in the European Council, the Council of
Ministers, and the Commission — largely insulated from the normal
democratic requirements of responsibility and accountability. Arguably
this would not matter too much if there were strong grounds for believing
that the citizenry were supportive of the integration process, or were happy
to leave decisions about integration to the appropriate elites, but public
opinion polls have suggested that in some states considerable reservations
and doubts have existed at various times. The extent to which the
integration process is elite driven, and the extent to which elites are not
always fully in accord with popular concerns, was clearly demonstrated
during the ratification process of the TEU when not only did the Danes
vote ‘No’ in their first referendum and the French almost vote ‘No’, but
opinion polls indicated that German and UK voters might also have
rejected the Treaty had they been given the opportunity to do so.

The traits and features of the integration process which have just been
identified can be expected to recur in the years ahead. For there is no final
goal in the process; no point at which integration can be said to have
reached its optimum point or to have been completed. Indeed, with aspects
of the TEU hotly contested, with another IGC scheduled for 1996, with the
EU committed to moving beyond the deepening questions which were the
focus of the Maastricht Treaty to widening questions, it can confidently be
anticipated that the 1990s will see continuing discussions and negotiations
on the course of European integration.
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THE INSTITUTIONS AND
POLITICAL ACTORS OF

THE EUROPEAN UNION

B Introduction

There are five main European Union institutions: the Commission, the
Council of Ministers, the European Council, the European Parliament, and
the Court of Justice. Chapters 4-8 consider cach of these institutions and
the political actors that are associated with them. Chapter 8 has also been
taken as the most appropriate place to examine the nature and status of
European Union law.

Chapter 9 looks at those institutions and actors which, though not given
a chapter in their own right because of pressures of space, nonetheless also
exercise an important influence in the EU: the Economic and Social
Committee, the Committee of the Regions, the European Investment Bank,
the Court of Auditors, and Interests.
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Frequently portrayed as the civil service of the EU, the Commission is in
reality both rather more, and rather less, than that: rather more in the
sense that the Treaties, and political practice, have assigned to it much
greater policy initiating and decision-making powers than national civil
services, in theory at least, enjoy; rather less in that its role regarding policy
implementation is greatly limited by virtue of the fact that it is agencies in
the member states which are charged with most of the EU’s day-to-day
administrative responsibilities.

The Commission is centrally involved in EU decision-making at all levels
and on all fronts. With an array of power resources and policy instruments
at its disposal — and strengthened by the frequent unwillingness or inability
of other EU institutions to provide clear leadership — the Commission is at
the very heart of the EU system.

B Appointment and composition

[J The College of Commissioners

Seated at the summirt of the Commission are the individual Commissioners
who are each in charge of particular policy areas and who meet collectively
as the College of Commissioners. Originally, they numbered nine, bur with
enlargements their size has grown: to thirteen, to fourteen, and now to
seventeen. Each of the five larger countries has two Commissioners
(France, Germany, Italy, Spain, and the United Kingdom), and the
remaining seven smaller countries each has one. (See Appendix for the size
of the Commission in the event of enlargement.)

Prior to the Commission which took up office in January 1993,
Commissions were appointed every four years ‘by common accord of the
governments of the Member States’. Under TEU this procedure was
changed to the following:

85
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1. The members of the Commission shall be appointed, in accordance with
the procedure referred to in paragraph 2, for a period of five years. . .

Their term of office shall be renewable.

2. The governments of the Member States shall nominate by common
accord, after consulting the European Parliament, the person they intend to
appoint as President of the Commission.

The governments of the Member States shall, in consultation with the
nominee for President, nominate the other persons whom they intend to
appoint as members of the Commission.

The President and the other members of the Commission thus
nominated shall be subject as a body to a vote of approval by the
European Parliament. After approval by the European Parliament, the
President and the other members of the Commission shall be appointed by
common accord of the governments of the Member States . . . (Article 158,
EC Treaty).

The main effect of this new appointment procedure is to strengthen links
between the Commission and the EP. This is done in two ways. First, by
formalising, and stiffening a little, practices which developed in the 1980s
regarding the appointment of the Commission and its President: member
states are now obliged to consult the EP on who should be President (this
will probably amount in practice to the EP having the right of
confirmation since it is unlikely that a candidate who does not receive
its approval will wish to proceed); the Commission is now obliged to
present itself before the EP for a vote of confidence. Second, by bringing
the terms of office of the EP and the Commission into close alignment:
since 1979 the EP has been elected on a fixed five yearly basis in the June of
years ending in four and nine (e.g. 1989 and 1994), and from January 1995
Commissions will take up office for periods of five years. (The transition
gap was covered by appointing the Commission which took up office in
January 1993 for only two years.)

The emphasis in the appointment procedure that the governments of the
member states are to act by ‘common accord’ is to emphasise the
collective, as opposed to the national, base of the Commission:
Commissioners are not supposed to be national representatives but
should ‘in the general interests of the Community, be completely
independent in the performance of their duties’ (Article 157, EC). Much
the same sentiments require Commissioners, on taking up their appoint-
ment, to give a ‘solemn undertaking’ that they will ‘neither seek nor take
instructions from any government or any other body’.

In practice, a full impartiality is neither achieved nor attempted.
Although in theory the Commissioners are collectively appointed they are,
in fact, national nominees. It would, therefore, be quite unrealistic to
expect them, on assuming office, suddenly to detach themselves from
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previous loyalties and develop a concern solely for ‘the wider European
interest” — not least since a factor in their appointment is likely to have
been an expectation that they would keep an eye on the national interest.
(A particularly graphic illustration of this latter point was seen in the way
that a UK Commissioner, Lord Cockfield, was not reappointed by Mrs
Thatcher to the Commission which took up office in January 1989. She
believed he had been over-zealous in his support for aspects of the internal
market programme for which he was responsible, and rather than looking
to British interests had ‘gone native’.)

The Treaty insistence on complete independence of Commissioners is
therefore interpreted flexibly. Indeed, total neutrality is not even desirable
since the work of the Commission is likely to be facilitated by
Commissioners maintaining links with sources of influence throughout
the EU and this they can most easily do in their own member states. But
the requirements of the system and the necessities of the EU’s institutional
make-up are such that real problems arise if Commissioners try and force
their own states’ interests too hard. It is both legitimate and helpful to
bring favoured national interests onto the agenda, to help clear national
obstacles from the path, to explain to other Commissioners what is likely
to be acceptable in ‘my’ national capital. But to go further and act
consistently and blatantly as a national spokesman is to risk losing
credibility with other Commissioners. It also makes it difficult for the
Commission to function properly since clearly it cannot fulfil its set tasks if
its divisions match those of the Council of Ministers. The Commission
which was appointed to office in January 1985 under the Presidency of
Jacques Delors soon ran into difficulties of this kind: the chauvinism of
some of its members played an important part in limiting the ability of the
Commission to act efficiently as a coherent team. Open criticisms by
members of the German Government of its two Commissioners for
allegedly failing to defend their country’s interests in Brussels created
further problems.

There are no rules or understandings as to what sort of people, with
what sort of experience and background, member governments should
nominate. In general, it would be fair to say that Commissioners tend to be
former national politicians just short of the top rank. However, there are
many who do not fully fit such a description. So a significant — and
increasing — number have held senior ministerial posts in their own
countries, whilst others — now constituting a declining number — are best
described as ‘experts’, ‘technicians’, or ‘prominent national figures’ of one
kind or another.

Given the diverse political compositions of the EU’s national
governments there is naturally a range of political opinion represented in
the Commission. The smaller countries tend to put forward somebody
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from, or associated with, their largest party. The five larger countries vary
in what they do, but ‘split representations’ are common practice. Crucially,
all governments have made it their custom to nominate people who are
broadly pro-European and who have not been associated with any
extremist party or any extreme of a mainstream party. So whilst
Commissions have certainly contained party political differences, these
have usually been within a range that has permitted at least reasonable
working relationships.

The most prestigious and potentially influential Commission post is that
of the Presidency. Although most important Commission decisions must
be taken collectively by the seventeen Commissioners, the President is very
much primus inter pares: he is the most prominent, and usually best
known, of the Commissioners; he is the principal representative of the
Commission in its dealings with other EU institutions and with outside
bodies; he must try to provide forward movement for the EU and to give a
sense of direction to his fellow Commissioners and, more broadly, to the
Commission as a whole; he is directly responsible for overseeing some of
the Commission’s most important administrative services — notably the
Secretariat General (which, amongst other functions, is responsible for the
coordination of Commission activities and for relations with the Council
and the EP) and the Legal Service; and he may take on specific policy
portfolios of his own if he chooses. Inevitably, therefore, given the
importance of the office, the European Council — which, notwithstanding
the EP’s increased powers, will continue to take the lead role in making the
nomination for the post — takes great care as to who is chosen. In the past,
appointees have tended to be people with senior ministerial experience and
considerable political weight in their own country: Jacques Delors, for
example (President for the unprecedentedly long period of ten years from
January 1985) was a former French Minister of Finance. The dynamic
interpretation which Delors gave to the role of the Presidency, and the
expectations which have now come to be attached to the office, are likely
to mean that in the future only the most prominent of national politicians
are likely to be considered for the Presidency.

The distribution of the policy portfolios between the Commissioners is
largely a matter of negotiation and political balance. The President’s will is
the most important single factor, but he cannot allocate posts simply in
accordance with his own preferences. He is intensively lobbied — by the
incoming Commissioners themselves, and sometimes too by governments
trying to get ‘their’ Commissioners into positions which are especially
important from the national point of view. Furthermore, the President is
made aware that re-nominated Commissioners — of which there are usually
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nine or ten — may well be looking for advancement to more important
portfolios, and that the five states which have two Commissioners expect
at least one of ‘their’ nominees to be allocated a senior post. Bearing in
mind all of these difficulties it is not surprising that unless a resignation, a
death, or an enlargement enforces it, reshuffles do not usually occur during
the lifetime of a Commission.

To assist them in the performance of their duties Commissioners have
personal cabinets. These consist of small teams of officials, normally
numbering six or seven except for the President’s cabinet which is larger
and numbers around twelve. Members of cabinets are mostly fellow
nationals of the Commissioner, although at least one is supposed to be
drawn from another member state. Typically, a cabinet member is a
dynamic, extremely hard-working, 3040 year old, who has been seconded
or recruited from some part of the EU’s administration, from the civil
service of the Commissioner’s own state, or from a political party or a
sectional interest with which the Commissioner has links. Cabinets
undertake a number of tasks: they generate information and seek to keep
their Commissioner informed of developments within and outside his
allocated policy areas; they liaise with other parts of the Commission,
including other cabinets, for purposes such as clearing routine matters,
building support for their Commissioner’s policy priorities, and generally
trying to shape policy proposals as they come up the Commission system;
and they act as a sort of unofficial advocate/protector in the Commission
of the interests of their Commissioner’s country. Over and above these
tasks, the President’s cabinet is centrally involved in brokering the many
different views and interests which exist amongst Commissioners and in
the Commission as a whole, so as to ensure that as an institution the
Commission is clear, coherent, cohesive, and efficient (see below for
further discussion of the roles of Commissioners’ cabinets).

[1 The Commission bureaucracy

Below the Commissioners lies the Commission bureaucracy. This
constitutes by far the biggest element of the whole EU administrative
framework, though it is tiny compared with the size of administrations in
the member states. Of a total EU staff in 1993 of 26,4000, almost 18,000
were employed by the Commission — less than many national ministries
and, indeed, many large city councils. (EU member states average 322 civil
servants per 10,000 inhabitants, as against 0.8 per 10,000 for all EU
institutions.) Of these 18,000, around 12,000 were employed in
administration — including just over 4000 at the policy-making ‘A’ grades
— 3400 were engaged in research and technological development, and 1650
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were engaged in the translation and interpretation work which arises from
the EU’s nine working languages. (There are 72 possible language
combinations, although most of the Commission’s internal business is
conducted in French or English.) The majority of the Commission’s non-
research staff are based in Brussels.

The Commission makes use of temporary employees of various kinds,
many of whom do not have official contracts and who are not therefore
included in official staffing figures. Most employees, however, are engaged
on a permanent basis following open examinations, which, for the ‘A’
grades in particular, are highly competitive. (The ‘A’ grade has an eight
point scale, with A1 at the top for Directors-General and A8 at the bottom
for new entrants who have little or no working experience.) An internal
career structure exists and most of the top jobs are filled by internal
promotion. However, pure meritocratic principles are disturbed by a
policy that tries to provide for a reasonable national balance amongst staff.
All governments have watched this closely and have sought to ensure that
their own nationals are well represented throughout the EU’s adminis-
trative framework, especially in the ‘A’ grades. For the most senior posts
something akin to an informal national quota system operates, though this
is now coming under threat following a ruling in March 1993 by the Court
of First Instance annulling the appointments of two Directors — at A2 grade
— in DGXIV (Fisheries) on the grounds that the successful applicants were
chosen not because of their qualifications but because the countries from
which they came — Italy and Spain — were ‘owed’ the jobs.

This multi-national staffing policy of the Commission, and indeed of the
other EU institutions, has both advantages and disadvantages. The main
advantages are:

(1) Staff have a wide range of experience and knowledge drawn from
across all the member states.

(2) The confidence of national governments and administrations in EU
decision-making is helped by the knowledge that compatriots are involved
in policy preparation and administration.

(3) Those who have to deal with the EU, whether they be senior
national civil servants or paid lobbyists, can often more easily do so by
using their fellow nationals as access points. A two way flow of
information between the EU and the member states is thus facilitated.

The main disadvantages are:

(1) Insofar as some senior personnel decisions are not made on the
basis of objective organisational needs but result from national claims to
posts and from the lobbying activities which often become associated with
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this, staff morale and commitment is damaged. The parachuting of
outsiders into key jobs is less easy than it was ~ partly because staff and
staff associations have pressed for a better internal career structure — but in
the Commission’s upper reaches promotion is still not based on pure
meritocratic principles.

(2) Senior officials can sometimes be less than wholly and completely
EU-minded. For however impartial and even-handed they are supposed to
be, they cannot, and usually do not wish to, completely divest themselves
of their national identifications and loyalties.

(3) There are differing policy styles in the Commission, reflecting
different national policy styles. These differences are gradually being
flattened out as the Commission matures as a bureaucracy and develops its
own norms and procedures, but the differences can still create difficulties,
both within DGs — where officials from different nationalities may be used
to working in different ways — and between DGs where there are
concentrations of officials from one country: French officials, for example,
have traditionally been over-represented in DGVI (Agriculture).

M Organisation

[J The Directorates General

The work of the Commission is divided into separate policy areas in much
the same way as at national level governmental responsibilities are divided
between ministries. Apart from specialised agencies and services — such as
the Statistical Office and the Joint Research Centre — the Commission’s
basic units of organisation are its Directorates General. Somewhat
confusingly for those who do not know their way around the system,
these are customarily referred to by their number rather than by their
policy responsibility. So, for example, Competition is DGIV, Agriculture is
DGVI, and Energy is DGXVII (see Table 4.1).

The size and internal organisation of DGs varies. Most commonly, a DG
has a staff of between 150 and 450, divided into between four and six
directorates, which in turn are each divided into three or four divisions.
However, policy importance, workloads, and specialisations within DGs,
produce many departures from this norm. Thus, to take size, DGs range
from DGIX (Personnel and Administration) which employs just over 2500
people and DGVI which employs around 850, to DGXVIII (Credit and
Investments) and DGXXIII (Enterprise Policy) which each employ around
80. As for organisational structure, DGVI has eight directorates (two of
which are themselves subdivided) and thirty-six divisions, whilst DGXV
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Table 4.1 Directorates General and Special Units of the Commission

Directorates General

DGI External Economic Relations

DGIA External Political Relations

DGII Economic and Financial Affairs

DGIII Internal Market and Industrial Affairs

DGIV Competition

DGV Employment, Industrial Relations and Social Affairs

DGVI Agriculture

DGVII Transport

DGVIII Development

DGIX Personnel and Administration

DGX Audiovisual, Information, Communication and
Culture

DGXI Environment, Nuclear Safety and Civil Protection

DGXII Science, Research and Development

DGXIII Telecommunications, Information Technologies and
Industries

DGXIV Fisheries

DGXV Financial Institutions and Company Law

DGXVI Regional Policy

DGXVII Energy

DGXVIII Credit and Investments

DGXIX Budgets

DGXX Financial Control

DGXXI Customs and Indirect Taxation

DGXXII (Formerly coordination of structural policies. Now
disbanded).

DGXXIII Enterprise Policy, Distributive Trades, Tourism and
Cooperatives

Main Special Units and Services

Secretariat General of the Commission

Forward Studies Unit

Legal Service

Spokesman’s Service

Translation Service

Joint Interpretation and Conference Service

Statistical Office

Consumer Policy Service

Joint Research Centre

Task Force ‘Human Resources, Education, Training and Youth’
European Office for Emergency Aid

Euratom Supply Agency

Security Office

Office for Official Publications of the European Communities
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(Financial Institutions and Company Law) has only two directorates and
seven divisions and DGXXII has but one directorate and five divisions.

To meet new requirements and to improve efficiency, the organisational
structure of the DGs is changed relatively frequently. So, for example, to
enable the Commission to adapt to the Common Foreign and Security
Policy (CFSP) requirements of the TEU, DGI (External Relations) was split
in 1993 into two separate entities: a DGI for External Economic Relations
and a DGIA for External Political Relations. DGI more or less
corresponded to the former DGI, but DGIA was quite new and much of
it was put together from staff who moved across from the Secretariat
General — where they had been dealing with foreign policy in the context of
European Political Cooperation or had been in the Legal Service — and
from DGIX - those responsible for managing EC delegations in non-EC
countries. (Further information on DGI and DGIA is provided in Chapter
14).

U1 The hierarchical structure
The hierarchical structure within the Commission is as follows:

e All important matters are channelled through the weekly meetings of
the College of Commissioners. At these meetings decisions are taken
unanimously if possible, but by majority vote if need be.

e In particular policy areas the Commissioner who is assigned the
portfolio carries the main leadership responsibility.

® DGs are formally headed by Directors General who are responsible to
the appropriate Commissioner or Commissjoners.

e Directorates are headed by Directors who report to the Director
General or, in the case of large DGs, to a Deputy Director General.

e Divisions are headed by Heads of Division who report to the Director
responsible.

The structure thus appears to be quite clear. In practice, it is not
completely so. At the topmost echelons, in particular, lines of authority
and accountability are sometimes blurred. One reason for this is that a
poor match often exists between Commissioners’ portfolios and the policy
responsibilities of the DGs. Community enlargements and the consequent
increasing size of the Commission over the years have allowed for greater
policy specialisation on the part of individual Commissioners, and a better
alignment with the responsibilities of individual DGs but, even now, most
Commissioners carry several portfolios, each of which may touch on the
work of a number of DGs. Moreover, the content of portfolio respons-
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ibilities is changed from Commission to Commission. Some, such as
Budget, Agriculture, or Regional Policy, are more or less fixed, but others,
of a broader and less specific kind, can be varied, or even created,
depending on how a new President sees the role and tasks of the
Commission and what pressures the Commissioners themselves exert.

Another structural problem that arises in relation to Commissioners is
the curious halfway position in which they are placed. To use the British
parallel, they are more than permanent secretaries but less than ministers.
For whilst they are, on the one hand, the principal Commission spokesmen
in their assigned policy areas, they are not members of the Council of
Ministers — the body which takes the final policy decisions on important
matters.

These structural arrangements mean that any notion of individual
responsibility, such as exists in most member states in relation to ministers
— albeit usually only weakly and subject to the prevailing political currents
— is difficult to apply to Commissioners. It might even be questioned
whether it is reasonable that the Commission should be subject to
collective responsibility — as it is by virtue of Article 144 of the EC Treaty
which obliges it to resign if a motion of censure on its activities is passed in
the EP by a two-thirds majority of the votes cast, representing a majority of
all members. (No motion of censure has ever been passed.) Collective
responsibility may be thought to be fair insofar as all Commission
proposals and decisions are made collectively and not in the name of
individual Commissioners but, at the same time, it may be thought to be
unfair insofar as much of the Commission’s activity and the fortunes of its
attempts to develop policy are dependent on the Council. Indeed, the
Commission is at a theoretical risk of being dismissed by a Parliament
frustrated by its inability to censure the Council.

[0 Decision-making mechanisms

The hierarchical structure that has just been described produces a ‘model’
route via which proposals for decisions make their way through the
Commission machinery:

e An initial draft is drawn up at middle-ranking ‘A’ grade level in the
appropriate DG. Outside assistance — from consultants, academics,
national officials and experts, and sectional interests — is sought, and if
necessary contracted, as appropriate. The parameters of the draft are likely
to be determined by existing EU policy, or by guidelines that have been laid
down at senior Commission and/or Council levels.
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e The draft is passed upwards through superiors and through the
cabinets of Commissioners and through the weekly meeting of the chefs de
cabinet, until the College of Commissioners is reached. During its passage
the draft may be extensively revised.

e The College of Commissioners can do virtually what it likes with the
proposal. It may accept it, reject it, refer it back to the DG for re-drafting,
or defer taking a decision.

From this ‘model’ route all sorts of variations are possible, and in practice
are commonplace. For example, where draft proposals are relatively
uncontroversial, or where there is some urgency involved, procedures and
devices can be employed which have as their purpose the prevention of
logjams at the top and the expediting of business. One such procedure
enables the College of Commissioners to authorise the most appropriate
amongst their number to take decisions on their behalf. Another procedure
is the so-called ‘written procedure’ by which proposals which seem to be
straightforward are circulated amongst all Commissioners and are
officially adopted if no objection is lodged within a specified time,
usually a week. Urgent proposals can be adopted even more quickly by
‘accelerated written procedure’.

Another set of circumstances producing departures from the ‘model’
route is where policy issues cut across the Commission’s administrative
divisions — a common occurrence given the sectoral specialisations of the
DGs. For example, a draft directive aimed at providing a framework in
which alternative sources of energy might be researched and developed,
would probably originate in DGXVII (Energy), but would have direct
implications too for DGXII (Science, Research and Development), DGXIX
(Budgets), and perhaps DGIII (Internal Market and Industrial Affairs).
Sometimes policy and legislative proposals do not just touch on the work
of other DGs, but give rise to sharp conflicts, the sources of which may be
traced back to conflicting ‘missions’ of DGs: there have, for example, been
several disputes between DGIII and DGIV (Competition), with the former
tending to be much less concerned than the latter abour rigidly applying
EU competition rules if European industry is thereby assisted and
advantaged. Provision for liaison and coordination is thus essential if the
Commission is to be effective and efficient. There are various procedures
and mechanisms which attempt to provide this necessary coordination.
Four of these are particularly worth noting.

First, the President of the Commission has an ill-defined, but generally
expected, coordinating responsibility. A forceful personality may be able
to achieve a great deal in forging a measure of collective identity out of the
varied collection of people, from quite different national and political
backgrounds, who sit around the Commission table. But it can only be
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done tactfully and with adroit use of social skills. Jacques Delors, who
presided over three Commissions — 1985-9, 1989-93, 1993-4 -
unquestionably had the requirement of a forceful personality, but he also
displayed traits and acted in ways which, many observers have suggested,
had the effect of undermining team spirit amongst his colleagues: he
indicated clear policy preferences and interests of his own; he occasionally
made important policy pronouncements before fully consulting the other
Commissioners; he criticised Commissioners in Commission meetings and
sometimes, usually by implication rather than directly, did so in public too;
and he frequently appeared to give more weight to the counsel of personal
advisers and to people who reported directly to him — drawn principally
from his cabinet and from the Commission’s Forward Studies Unit — than
to that of Commissioners.

Second, the College of Commissioners is, in theory at least, in a strong
position to coordinate activity and take a broad view of Commission
affairs. Everything of importance is referred to the Commissioners’ weekly
meeting and at that meeting the whole sweep of Commission interests is
represented by the portfolios of those gathered around the table.

Commissioners’ meetings are always preceded by other meetings
designed to ease the way to decision-making:

e Informal and ad hoc consultations may occur between those
Commissioners particularly affected by a proposal.

® The Commissioners’ agenda is always considered at a weekly meeting
of the heads of the Commissioners’ cabinets. These chefs de cabinet
meetings are chaired by the Commission’s Secretary General and are
usually held two days before the meetings of the Commission itself. Their
main purpose is to reduce the agenda for Commission meetings by
reaching agreements on as many items as possible and referring only
controversial/difficult/major/politically sensitive matters to the Commis-
sioners.

e Feeding into chefs de cabinet meetings are the outcomes of the six or
seven meetings which are held each week of the cabinet members
responsible for particular policy areas. These meetings are chaired by the
relevant policy specialist in the President’s cabinet and they have two main
purposes: to enable DGs other than the sponsoring DG to make
observations on policy and legislative proposals — in other words, they
assist in the task of horizontal coordination; and to allow proposals to be
evaluated in the context of the Commission’s overall policy priorities.

e Officials from the different cabinets, who are generally well known to
one another, often exchange views on an informal basis if a proposal
which looks as though it may create difficulties comes forward. (Officially
cabinets do not become involved until a proposal has been formally
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launched by a DG, but earlier consultation sometimes occurs. Where this
consultation is seen by DGs to amount to interference, tensions and
hostilities can arise — not least because cabinet officials are usually junior
in career terms to officials in the upper reaches of DGs.)

Third, at the level of the DGs, various management practices and devices
have been developed to try and rectify the increasingly recognised problem
of horizontal coordination. In many policy areas this results in important
coordinating functions being performed by a host of standing and ad hoc
committees — normally referred to as inter-service meetings — task forces
and project groups, and informal and one-off exchanges from Director
General level downwards.

Fourth, the main institutional agency for promoting coordination is the
Secretariat General of the Commission, which is specifically charged with
ensuring that proper coordination and communication takes place across
the Commission. In exercising this duty the Secretariat satisfies itself that
all Commission interests have been consulted before a proposal is
submitted to the College of Commissioners.

However, despite these various coordinating arrangements a feeling
persists in many quarters that the Commission continues to function in too
compartmentalised a manner, with insufficient attention paid to overall
EU policy coherence. Amongst the problems are these:

(1) The Commission has a rather rigid organisational framework.
Despite the development of horizontal links of the kind that have just been
noted, structural relationships, both between and within DGs, remain too
vertical. Although encouragement has been given, principally via the
President’s office, to the creation of agencies and teams which can plan on
a broad front, these are not sufficiently developed, and in any event they
have had difficulties in asserting their authority in relation to the DGs -
especially the larger and traditionally more independent ones. As for the
President himself, he has no formal powers to direct the actions of DGs, let
alone the authority to dismiss or reassign the duties of those in the DGs
whom he judges to be incompetent or uncooperative.

(2) Departmental and policy loyalties sometimes tend to discourage
new and integrated approaches to problems and the pooling of ideas.
Demarcation lines between spheres of responsibility are too tightly drawn,
and policy competences are too jealously guarded.

(3) Sheer workload has made it difficult for many Commissioners and
senior officials to look much beyond their own immediate tasks. One of
the duties of a Commissioner’s cabinet is supposedly to keep him abreast
of general policy developments, but it remains the case that the
Commissioner holding the portfolio on, say, energy, can hardly be
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blamed if he has little to contribute to a Commission discussion on the
milk market regime.

B Responsibilities and powers

Some of the Commission’s responsibilities and powers are prescribed in the
Treaties and in Community legislation. Others have not been formally laid
down but have developed from practical necessities and the requirements
of the EU system.

Whilst recognising that there is, in practice, some overlap between the
categories, the responsibilities and associated powers of the Commission
may be grouped under six major headings: proposer and developer of
policies and of legislation, executive functions, guardian of the legal
framework, external representative and negotiator, mediator and
conciliator, and the conscience of the Union.

[0 Proposer and developer of policies and of legislation

Article 155 of the EC Treaty states that the Commission ‘shall formulate
recommendations or deliver opinions on matters dealt with in this Treaty,
if it expressly so provides or if the Commission considers it necessary’.

What this means in practice is that under the EC Treaty, and indeed
under the ECSC and Euratom Treaties too, the Commission is charged
with the responsibility of proposing measures which are likely to advance
the development of the EU. Under the CFSP and JHA pillars of the TEU
such a role is not allocated, since the relevant Treaty provisions merely
state that the Commission ‘shall be fully associated with the work’ in these
areas.

In addition to its formal Treaty powers, political realities arising from
the institutional structure of the EU also dictate that the Commission
should be centrally involved in formulating and developing policy. The
most important of these realities is that there is nothing like an EU Prime
Minister, an EU Cabinet, or EU ministers capable of providing the
Commission with clear and consistent policy direction, let alone a coherent
legislative programme. Senior Commission officials who have transferred
from national civil services are often greatly surprised at the lack of
political direction from above and at the amount of room for policy and
legislative initiation that is available to them. Their duties are often only
broadly defined and there can be considerable potential, especially for the
more senior ‘A’ grade officials, to stimulate development in specific and, if
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they wish, new and innovative policy areas. An indication of the scale of
this activity is seen in the fact that in an average year the Commission is
likely to send the Council 600~800 proposals, recommendations, and
drafts, and over 300 communications, memoranda and reports.

Although in practice they greatly overlap, it will be useful here, for
analytical purposes, to look at policy initiation and development, and
legislative initiation and development, separately.

Policy initiation and development takes place at several levels in that it
ranges from sweeping ‘macro’ policies to detailed policies for particular
sectors. Whatever the level, however, the Commission — important though
it is — does not have a totally free hand in what it does. As is shown at
various points elsewhere in this book, all sorts of other actors — including
the Council of Ministers, the EP, the member states, sectional groups,
regional and local authorities, and private firms — also attempt to play a
part in the policy process. In so doing they exert pressure directly on the
Commission wherever and whenever that is possible. From its earliest
deliberations on a possible policy initiation the Commission is obliged to
take note of many of these outside voices if its proposals are to find broad
support and if they are to be effective in the sectors to which they are
directed. The Commission must concern itself not only with what it
believes to be desirable but also with what is possible. The policy
preferences of others must be recognised and, where necessary and
appropriate, be accommodated.

Of the many pressures and influences to which the Commission is
subject in the exercise of its policy initiation functions, the most important
are those which emanate from the Council of Ministers. When the Council
indicates that it wishes to see certain sorts of proposals laid before it, the
Commission is obliged to respond. However, important though the
Council has become as a policy initiating body (see Chapter 5), the extent
to which this has produced a decline in the initiating responsibilities and
powers of the Commission ought not to be exaggerated. For the Council
often finds it difficult to be bold and imaginative, and tends to be better at
responding than at originating and proposing. Further to this, there has
been an increasing tendency since the early 1980s for major policy
initiatives to be sanctioned at European Council rather than Council of
Ministers level, and the Commission has adjusted itself quite well to this
shift by not only taking instructions from the European Council but using
it to legitimise its own policy preferences. Four examples, covering issues
of great importance, illustrate the increasing mutual interdependence of
the Commission and the European Council as regards policy initiation and
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development. First, the Commission’s 1985 White Paper Completing the
Internal Market, which spelt out a rationale, a programme, and a
timetable for completing the internal market by 1992, was approved at the
June 1985 Milan summit. Six months later, at the Luxembourg summit, it
was agreed that this policy objective would be incorporated into the EEC
Treaty via the SEA and that the institutional reforms which would be
necessary if the 1992 objective was to be achieved would also be given
Treaty status. Second, from shortly after the SEA came into operation in
1987, the Commission, and more especially Jacques Delors, began pressing
the case for Economic and Monetary Union (EMU). The Commission
played a major part in helping to set and shape the EMU policy agenda,
with the consequence that the EMU provisions of the TEU largely reflected
the Commission’s preferences. Third, at the Strasbourg European Council
in December 1989, the Commission’s Community Charter of the
Fundamental Social Rights of Workers (commonly referred to as ‘the
Social Charter’) was adopted. The Charter did not contain specific
legislative proposals for the application of the Charter — they were left to
an accompanying action programme — but the adoption of the Charter has
since acted as an important reference point for the development of an EU
social dimension. Fourth, the important agreement reached at the 1992
Edinburgh summit for the EU’s future spending plans for the rest of the
decade was based to a considerable extent on the proposals which had
been made earlier in the year by the Commission in its document From the
Single Act to Maastricht and Beyond: The Means to Match our Ambitions.
(The totals proposed by the Commission were scaled down, but the
distributional pattern was, for the most part, accepted.)

The Commission’s policy initiating activities are not, of course,
restricted just to major, cross-sectional, innovatory policies and policy
programmes of the kind which have just been cited. They can take many
different forms. For example: attempting to generate a more integrated
approach to a policy sector — as with the 1992 White Paper
Communication on the Future Development of the Common Transport
Policy; attempting to strengthen existing policy frameworks — as with the
1993 Communication Reinforcing the Effectiveness of the Internal Market
and the working document Towards a Strategic Programme for the
Internal Market; and attempting to promote ideas, discussion and interest
as a possible preliminary to getting a new policy area off the ground — as
with the 1992 Green Paper on the Development of the Single Market for
Postal Services or the 1993 Green Paper on The European Dimension of
Education. Whatever their particular focus, however, most — though not
all — policy initiatives need to be followed up with legislation if they are to
have bite and be effective.

% % % %
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The Commission alone has the powers to initiate and draft legislation.
The other two main institutions which are involved in the legislative
process, the Council and the EP, can request the Commission to produce
proposals (the Council under Article 152, EC and the EP under Article
138b, EC) but they cannot do the initiating or the drafting themselves.
Moreover, after a legislative proposal has been formally tabled the
Commission still retains a considerable measure of control, for though the
proposal may fail to find sufficient support to enable it to be passed (in
practice increasingly unlikely, except for controversial matters), it is
extremely difficult for the Council or the EP to amend it without the
Commission’s agreement: the Council can only do so by acting
unanimously, and the EP can only do so in limited circumstances and
then only with the support of an absolute majority of its component
members.

As with its drafting of policy proposals, in drafting its legislative
proposals the Commission makes considerable use of outside sources, and
is often subject to considerable outside pressures. An important part in
these sounding and listening processes, especially at the pre-proposal stage
(that is, before the Commission has formally presented a legislative
proposal to the Council and the EP) is played by a vast network of
advisory committees that have been established over the years.

O The Commission’s advisory committee network. The committees are of
two main types.

(1) The expert committees. These consist of national officials, experts
and specialists of various sorts. Although nominated by national
governments the members are not normally viewed as official
governmental spokesmen — in the way that members of Council working
parties are (see Chapter 5) — so it is usually possible for the committees to
conduct their affairs on a very informal basis. Many of these committees
are well established, meet on a fairly regular basis, and have a more or less
fixed membership; others are ad hoc — set up, very frequently, to discuss an
early draft of a Commission legislative proposal — and can hardly be even
described as committees in that they may only ever meet once or twice. As
for their interests and concerns, some of the committees are broad and
wide-ranging, such as the Advisory Committee on Restrictive Practices and
Dominant Positions and the Advisory Committee on Community Actions
for the Elderly, while others are more specialised and technical, such as the
Advisory Committee on Unfair Pricing Practices in Maritime Transport
and the Committee of Experts on International Road Tariffs.

(2) The consultative committees. These are composed of representatives
of sectional interests and are organised and funded by the Commission



102 Institutions and Political Actors

without reference to the national governments. Members are normally
appointed by the Commission from nominations made by representative
EU level organisations: either umbrella groups such as the Union of
Industrial and Employers’ Confederations of Europe (UNICE), the
European Trade Union Confederation (ETUC), and the Committee of
Professional Agricultural Organisations of the European Community
(COPA), or more specialised sectoral organisations and liaison groups
such as the Common Market Group of the International Union of
Railways (IUR), or the Committee of Transport Unions in the Community
(ITF-ICFTU). The effect of this appointments policy is that the
consultative committees are made up overwhelmingly of full-time
employees of associations and groups. The largest number of consultative
committees are to be found in the agriculture sector, where there are over
twenty committees for products covered by a market regime, plus half a
dozen or so more general committees. Most of the agricultural advisory
committees have a membership of between thirty and fifty, but there are a
few exceptions: the largest are those on cereals (54), milk and dairy
products (52), and sugar (52); the smallest are the veterinary committee
and the committee on hops, each of which have fourteen members.

In addition to these two types of committees there are many hybrids
with mixed forms of membership.

Most of the advisory committees are chaired and serviced by the
Commission. A few are serviced by the Council and are, technically,
Council committees, but the Commission is entitled to observer status on
these so the distinction between the two types of committees is of little
significance in terms of their ability to advise the Commission.

The extent to which policy sectors are covered by advisory committees
varies. One factor making for variation is the importance of the policy
within the EU’s policy framework - it is hardly surprising, for example,
that there should be many more agricultural advisory committees than
there are educational advisory committees. Another factor is the
dependence of the Commission in particular policy areas on outside
expertise and technical knowledge. And a third factor is the preferences of
DGs — some incline towards the establishment of committees to provide
them with advice, others prefer to do their listening in less structured ways.

The influence exercised by the advisory committees varies enormously.
In general, the committees of national experts are better placed than the
consultative committees. There are a number of reasons for this. First,
Commission consultation with the expert committees is usually
compulsory in the procedure for drafting legislation, whereas — despite
their name — it is usually optional with the consultative committees.
Secondly, the expert committees can often go beyond offering the
Commission technical advice, to alerting it to probable governmental
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reactions to a proposal and, therefore, to possible problems that may arise
at a future decision-making stage if certain views are not incorporated.
Thirdly, expert committees also have the advantage over consultative
committees of tending to meet more regularly — often convening as
necessary when something important is in the offing — whereas
consultative committees tend to gather on average no more than two or
three times a year. Usually, consultative committees are at their most
influential when they have high-ranking figures amongst their member-
ship, when they are given the opportunity to discuss policy at an early
stage of development, when the timetable for the enactment of a proposal
is flexible, and when the matter under consideration is not too constrained
by existing legislation.

[J Executive functions

The Commission exercises wide executive responsibilities. That is to say, it
is closely involved in the management, supervision and implementation of
EU policies. Just how involved varies considerably across the policy
spectrum but, as a general rule, it can be said that the Commission’s
executive functions tend to be more concerned with monitoring and
coordinating developments, laying down the ground rules, carrying out
investigations and giving rulings on significant matters (such as proposed
company mergers, state aids, and applications for derogations from EU
law) than they are with detailed ‘ground level’ policy implementation.

Three aspects of the Commission’s executive functions are worth special
emphasis.

(1) Rule-making powers. It is not possible for the Treaties, or for
legislation which is made in the name of the Council or the European
Parliament and the Council, to cover every possible area and eventuality in
which a rule may be required. In circumstances and under conditions that
are defined by the Treaties and/or EU legislation the Commission is,
therefore, delegated rule-making powers. This puts the Commission in a
similar position to national executives: because of the frequent need for
quick decisions in that grey area where policy overlaps with administra-
tion, and because too of the need to relieve the normal legislative process
of over-involvement with highly detailed and specialised matters, it is
desirable to have truncated and special rule-making arrangements for
‘administrative’ and ‘technical’ law.

The Commission normally issues between 6000 and 7000 legislative
instruments per year. These are in the form of directives, regulations, and
decisions. (The Commission also issues a large number of other
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instruments — in particular recommendations and opinions — but these do
not usually have legislative force.) Most of this Commission legislation is
confined to the filling in of details, or the taking of decisions, that follow
automatically from Council, or European Parliament and Council,
legislation. So the greatest proportion of Commission legislation is made
up of regulations dealing with price adjustments and market support
measures under the Common Agricultural Policy. Exhibit 8.1 (p. 212)
provides an example of such legislation. (See Chapter 8 for an examination
of the differing types of EU legislative instruments.)

But although most of the Commission’s rule-making powers are
confined to the routine and the straightforward, not quite all are. In at
least three areas opportunities exist to make not just ‘administrative’ law,
but what verges on ‘policy’ law. First, under the ECSC Treaty, the
Commission is granted extensive rule-making powers subject, in many
instances, only to ‘consultations’ with the Consultative Committee of the
ECSC and with the Council of Ministers. Article 60, for example, gives the
Commission powers to define what constitutes ‘unfair competitive
practices’ and ‘discrimination practices’, and under Article 61 it may set
maximum prices. If a state of ‘manifest crisis’ is declared, as it was in
October 1980 because of the Community’s chronic over-production of
steel, the Commission’s powers are increased further: it may then set
minimum prices (Article 61) and also, with the ‘assent’ of the Council of
Ministers, establish a system of production quotas (Article 58). Second, the
management of the EU’s Common External Tariff gives the Commission
considerable manoeuvrability. It is, for example, empowered to introduce
preventive measures for a limited period in order to protect the EU market
from dumping by third countries. Third, in furtherance of the EU’s
.competition policy, the Commission, supported by decisions of the Court
of Justice, has taken advantage of the rather generally phrased Article 85 of
the EC Treaty to clarify and develop the position on restrictive practices
through the issuing of regulations and decisions.

(2) Management of EU finances. On the revenue side of the budget, EU
income is subject to tight constraints determined by the Council (see
Chapter 12 for an explanation of budgetary revenue). In overseeing the
collection of this income the Commission has two main duties. First, to see
that the correct rates are applied within certain categories of revenue.
Second, to ensure that the proper payments are made to the EU by the
national authorities which act as the EU’s collecting agents.

On the expenditure side, the administrative arrangements vary
according to the type of expenditure concerned. The Commission must,
however, always operate within the approved annual budget (the EU is not



The Commission 105

legally permitted to run a budget deficit) and on the basis of the guidelines
for expenditure headings that are laid down in EU law. Of the various
ways in which the EU spends its money two are especially important in
that, together, they account for over 75 per cent of total budgetary
expenditure.

First, there is the Guarantee section of the European Agricultural
Guidance and Guarantee Fund (EAGGF). This takes up around 50 per cent
of the annual budget and is used for agricultural price support purposes.
General management decisions concerning the EAGGF - such as whether,
and on what conditions, to dispose of product surpluses — are taken by the
Commission, usually via an appropriate management committee (see
below). The practical application of agricultural policy and management
decisions occurs at national levels through appropriate agencies (see
Chapter 13).

Second, there are the structural funds, which consist of the European
Regional Development Fund (ERDF), the European Social Fund (ESF), and
the Guidance Section of the EAGGEF. Following the inclusion, via the SEA,
of a new Title V in the EEC Treaty on ‘Economic and Social Cohesion’
and, in particular, of a new Article 130A under Title V which stated ‘the
Community shall aim at reducing disparities between the various regions
and the backwardness of the least-favoured regions’, it was decided in 1988
to double the size of the structural funds over a five year period so that
they would account for 25 per cent of the budget by 1993. It was also
decided in 1988 to reform the funds so that instead of each having its own
rules and objectives they would be based on four shared principles:
concentration (involving the collective use of the funds in areas of greatest
need); programming (mostly based on medium-term programmes for
regional development, rather than ‘one-off’ projects); partnership
(preparation, decision-making, and implementation of programmes and
projects to be a shared responsibility between the Commission, national
governments, and sub-national bodies); and additionality (programmes
and projects to be co-financed by the Community and appropriate national
bodies). The funds were to concentrate their attention on five shared
objectives: developing backward regions, converting or adjusting declining
industrial regions, combatting long-term unemployment, integrating
young people into the job market, and adjusting agricultural structures
and developing rural areas.

When the structural funds came up for review in 1992-3 it was agreed
that the arrangements which had been created in 1988 had worked
reasonably well. Accordingly, the size of the funds was again significantly
increased (see Chapter 12) and their principles, their objectives, and
administrative arrangements were confirmed, subject to some fine tuning.
This means that the structural funds are managed in the following way:
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(1) National governments, in consultation with both the Commission
and with the competent regional and local authorities, submit to the
Commission three to five year plans. The plans — which can be national,
regional, or local in their scope — identify strategies and priorities for
achieving the five objectives and indicate how EU financial assistance is to
be used.

(2) On the basis of the plans submitted by the member states, in
dialogue with the appropriate national and sub-national representatives,
and after consulting the appropriate advisory committee — either the
Advisory Committee on the Development and Conversion of Regions, the
Committee of the European Social Fund, or the Committee on Agricultural
Structures and Rural Development — the Commission draws up what are
known as Community Support Frameworks (CSFs). By setting out a
statement of the priorities for action, outlining the forms of assistance that
are to be made available, and indicating the financial allocations that are
envisaged, CSFs provide a reference framework for the applications for
assistance which are made to the funds.

(3) Procedures for operationalising CSFs vary. The three main forms of
implementation are through operational programmes (there may be several
types of programme in a particular region), individual applications for
large-scale projects, and global grants (whereby the Commission entrusts
the administration of a budget to a national or regional intermediary).

(4) Monitoring and assessment of CSFs and individual operations is
undertaken by monitoring committees on which sit representatives both of
the Commission and of national, regional, and local partners.

Moving beyond the different parts of the Commission’s financial
management functions to look at the overall financial picture, it is clear
that the Commission’s ability to manage EU finances effectively is greatly
weakened by its reliance on the Council. The Council controls the upper
limits of the revenue base, and framework spending decisions are taken by
different groups of ministers. In the past this sometimes caused
considerable difficulties because it meant that if it became obvious during
the course of a financial year that expenditure was exceeding income the
Commission could not step in at an early stage and take appropriate action
by, for example, increasing the Value Added Tax (VAT) ceiling on revenue
or reducing agricultural price guarantees. All the Commission could do,
and regularly did, was to make out a case to the Council as to what should
be done. This dependence on the Council still remains, but the general
situation is not so fraught as it was, because since 1988 there have been
planned and clearer controls on the growth of both income and
expenditure, and there are provisions for the Commission to act quickly
if expenditure expands beyond targets in the main ‘problem’ area of
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agriculture. The Commission is thus now more capable of effective
financial management than formerly it was.

Before leaving the Commission’s responsibilities for financial management
it should also be noted that the Commission has some responsibilities for
coordinating and managing finances which are not drawn exclusively from
EU sources. These responsibilities mostly cover environmental pro-
grammes, scientific and technological research programmes, and
educational programmes in which the member states are joined by non-
member European states — mainly from the EFTA countries.

A particularly important programme area in which the Commission has
assumed coordination and management responsibilities is not even
exclusively European-based. The seven-nation Western Economic Summit
of July 1989 called on the Commission to coordinate a programme of
assistance from the twenty-four OECD countries to Poland and Hungary.
This resulted in the PHARE programme (Poland and Hungary: Aid for the
Restructuring of Economies), which has subsequently been extended to
other countries of the former Soviet bloc. The PHARE programme is by no
means the only channel via which Western aid is being made available to
the fledgling democracies of Central and Eastern Europe, but it is an
extremely important one, with billions of Ecus being made available for
purposes such as increasing investment, expanding vocational training,
and improving environmental standards.

(3) Supervision of ‘front line’ policy implementation. The Commission’s
role with regard to the implementation of EU policies is primarily that of
supervisor and overseer. It does undertake a limited amount of direct
policy implementation — in connection with competition policy, for
example — but the bulk of the practical/routine/day-by-day/front line
implementation of EU policies is delegated to appropriate agencies within
the member states. Examples of such national agencies are: Customs and
Excise Authorities (which deal with most matters in relation to movements
across the EU’s external and internal borders); veterinary inspection teams
(which check qualitv standards on foodstuffs); and Ministries of
Agriculture and Agricultural Intervention Boards (which are responsible
for controlling the volume of agricultural produce on domestic markets
and which deal directly with farmers and traders about payments and
charges). To ensure that policies are applied in a reasonably uniform
manner throughout the member states the Commission attempts to
supervise, or at least hold a watching brief on, the national agencies and
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the way they perform their EU duties, a task that carries with it many
difficulties. Four of these are especially important.

First, the Commission is not, in general, sufficiently resourced for the
job. There just are not enough officials in the DGs, and not enough money
to contract the required help from outside agencies, to see that the
agriculture, the fishing, the regional, and all the other policies are properly
implemented. The Commission is, therefore, heavily dependent on the
good faith and willing cooperation of the member states. However, even in
those policy spheres where it is in almost constant communication with
national officials, the Commission cannot know everything that is going
on. And with respect to those areas where contacts and flows of
communication between Brussels and national agencies are irregular and
not well ordered, it is almost impossible for Commission officials to have
an accurate idea as to what is happening ‘at the front’. Even if the
Commission comes to suspect that something is amiss with an aspect of
policy implementation, lack of resources can mean that it is not possible
for the matter to be fully investigated: at the end of 1993 there were only
about 100 Commission officials specifically employed to combat fraud,
with a mere 35 in the special fraud unit.

The second difficulty is that even where they are willing to cooperate
fully, national agencies are not always capable of implementing policies as
the Commission would ideally wish. One reason for this is that some EU
policies are, by their very nature, extremely difficult to administer. For
example, the Common Fisheries Policy is extremely difficult to police, with
the provisions on fishing zones, total allowable catches, and conservation
requiring surveillance measures such as obligatory and properly entered
logbooks, port inspections, and aerial patrols. Another reason why
national agencies are not always capable of effective policy implementa-
tion is that national officials are often poorly trained and/or are
overburdened by the complexities of EU rules. The maze of rules which
officials have to apply is illustrated by the import levy on biscuits which
varies according to cereal, milk, fat and sugar content, while the export
refund varies also according to egg content. Another example of rule
complexity is seen in respect of the export of beef which, at the beginning
of 1993, was subject to over forty separate regulations, which were
themselves subject to an array of permanent and temporary amendments.

The third difficulty is that agencies in the member states do not always
wish to see EU law applied. Competition policy, for example, is rich in
such examples, but there is often little the Commission can do against a
deliberately recalcitrant state given the range of policy instruments
available to governments which wish to assist domestic industries, and
given too the secretiveness with which these can often be arranged.
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The fourth, and final, difficulty is that EU law can be genuinely open to
different interpretations. Sometimes indeed it is deliberately flexible so as
to allow for adjustments to national circumstances.

O The role of management and regulatory committees. As is clear from the
above discussion, a number of different procedures apply with regard to
how the Commission exercises its executive functions. An important
dimension of these differences concerns the role of management and
regulatory committees. These committees have some role to play with
regard to each of the three aspects of the Commission’s executive powers
that have just been outlined, but particularly the first two. This is because
the committees are very important with regard to how the Commission may
act when it wishes to adopt appropriate implementing/adaptive measutes in
respect of Council and European Parliament and Council legislation.

Aware that the arrangements regarding the Commission’s implementing
powers were becoming ever more confusing and complex, and aware too
that the projected completion of the internal market by 1992 would entail a
host of implementing decisions, the Single European Act (SEA) provided
for a clarification of the procedures. On the basis of the SEA, and of a
Council decision of 13 July 1987, the Commission’s management and
implementing powers in respect of Council decisions were clarified and
streamlined. While no new procedures were introduced, it was established
what the possible procedures were, and some guidelines were laid down
for which should apply in particular cases.

As can be seen from Table 4.2, there are significant differences berween
the powers of the different types of committee: advisory committees can
only advise; management committees can block Commission decisions by
a qualified majority; regulatory committees must give their approval for
Commission decisions by a qualified majority. These differences have led
to disputes on ‘comitology’, between the Council on the one hand and the
Commission and the EP on the other, regarding which procedure should
apply — as is perhaps inevitable given that when the 1987 reforms were
being discussed, the EP only wanted Procedures 1 and II and the
Commission did not want procedure IlIb or Safeguard Measure b. The
main bone of contention is that the Council has made too much use of the
regulatory committee procedure and insufficient use of the advisory
committee procedure.

Concentrating attention now just on management committees and
regulatory committees — advisory committees having been discussed earlier
— both types of committee are chaired and serviced by the Commission.
The committee members are governmental representatives with, in an
average-sized committee, two or three middle-ranking officials from
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Table 4.2 Procedures to be used in respect of the Commission’s
implementing powers

Procedure 1 The Commission submits a draft of the

(Advisory Committee) measures to be taken to the committee.
The committee delivers an opinion on
the draft, by a simple majority if
necessary. The Commission takes ‘the
utmost account’ of the opinion
delivered by the committee.

Procedure II The Commission submits a draft of the
(Management Committee) measures to be taken to the committee.
If the Commission’s measures are
opposed by a qualified majority in the
committee then either:
Variant (a) The Commission may defer
application of its decision for up to one
month.
Variant (b) The Commission shall defer
application of its decision for up to
three months.
Within the one month and three month
deadlines the Council may take a
different decision by a qualified
majority vote.

Procedure 111 The Commission submits a draft of the

(Regulatory Committees) measures to be taken by the committee.
If the Commission’s measures are not
supported by a qualified majority in the
committee, or if no opinion is delivered,
the matter is referred to the Council.
The Council may, within a period not
exceeding three months, take a decision
on the Commission’s proposal by a
qualified majority. If the Council does
not act within the three month period
then either:
Variant (a) The proposal shall be
adopted by the Commission.
Variant (b) The proposal shall be
adopted by the Commission except
where a simple majority in the Council
votes against adoption.
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Safeguard Measures No committee is appointed, but the

(Mainly trade) Commission must notify, and in some
cases must consult with, the member
states in respect of a measure to be
taken. If any member state asks for the
Commission’s measures to be referred
to the Council, within a time limit to be
determined, then either:
Variant (a) The Council may take a
different decision by a qualified
majority within a time limit to be
determined.
Variant (b) The Council must confirm,
amend, or revoke the Commission’s
decision. If the Council takes no
decision within a time limit to be
determined the Commission’s decision
is revoked.

! Which procedure applies is specified in the enabling legislation.

appropriate ministries attending on behalf of each state. There is no hard
and fast distinction of either principle or policy responsibility between the
two types of committee. Management committees in the past were mostly
concerned with agriculture — there are currently over thirty of these, most
of them having a specific sectoral responsibility for the CAP’s product
regimes — bur there are now an increasing number of management
committees in other areas too. The regulatory committees tend to be
concerned with harmonisation and vary greatly in their sectoral interests.
Some, such as the Standing Commirtee on Foodstuffs, the Steering
Committee on Feedingstuffs and the Regulatory Committee on the
Improvement of Information in the Field of Safety, Hygiene and Health
at the Workplace, have fairly broad briefs. Others, such as the committees
‘for the adaptation to technical progress of directives on the removal of
technical barriers to trade’, are highly specialised: they include commirtees
on dangerous substances and preparations, on motor vehicles, and on
fertilisers. All of these committees, management and regulatory, meet as
appropriate, which means almost weekly in the case of agricultural
products requiring frequent market adjustments such as cereals, sugar, and
wines, and in other cases means hardly at all.

Both types of committees do similar things, with variations occurring
not so much between management and regulatory committees as such, but
rather between individual commirttees according to their terms of
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reference, the nature of the subject martter with which they are concerned,
and how they are regarded by the Commission. In addition to considering
proposed Commission decisions, agenda items for committee meetings
could include analysing the significance of data of various kinds, looking at
how existing legislation is working, considering how existing legislation
may be modified to take account of technical developments (the particular
responsibility of the technical progress committees), and assessing market
situations (a prime task for the agricultural committees).

Those who criticise the EU on the grounds that it is undermining
national sovereignties sometimes cite regulatory and management
committees as part of their case. They point to the rarity of adverse
opinions, the low number of no opinions, the frequency with which
measures go through without unanimous support, and the ability of the
Commission — especially under the management procedure — to ignore or
circumvent unfavourable votes. There is, however, another side to this; a
side which suggests that the power of the Commission to control the
committees and impose its will on the states ought not to be exaggerated.
Four points in particular ought to be noted. First, although some of the
committees do exercise important powers, they tend, for the most part, to
work within fairly narrowly defined limits. Anything very controversial is
almost invariably referred to a Council meeting. Second, many negative
votes by states are cast tactically rather than as part of a real attempt to
stop a proposal. That is to say, a national delegation might well recognise
that a measure is going to be approved but will vote against it or will
abstain to satisfy a political interest at home. Third, as with all aspects of
its activity, it is just not in the Commission’s long-term interests to abuse
its powers by forcing unwelcome or unpopular measures through a
committee. It wants and needs cooperation, and if a proposal meets serious
opposition in a committee a good chairman will, unless special
circumstances prevail, suggest revisions rather than press a vote which
may have divisive consequences. Finally, the Council tends to be jealous of
its powers and would move quickly against the Commission if it thought
committees of any sort were being used to undermine Council power.

0 The guardian of the legal framework

In association with the Court of Justice, the Commission is charged with
ensuring that the Treaties and EU legislation are respected. This role links
closely with the Commission’s supervisory and implementing responsi-
bilities. Indeed, the lack of a full EU-wide policy implementing framework
means that a legal watchdog role acts, to some extent, as a substitute for
that derailed day-to-day application of policies that at national levels
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involves, as a matter of routine, such activities as inspecting premises,
checking employee lists, and auditing returns. It is a role that is extremely
difficult to exercise: transgressors of EU law do not normally wish to
advertise their illegal actions, and they are often protected by, or
themselves may even be, national governments.

The Commission may become aware of possible illegalities in one of a
number of ways. In the case of non-incorporation or incorrect
incorporation of a directive into national law that is obvious enough,
since directives normally specify a time by which the Commission must be
supplied with full details of national incorporation measures. A second
way is through self-notification. States, for example, are obliged to notify
the Commission about all national draft regulations and standards
concerning technical specifications so that the Commission may satisfy
itself that they will not cause barriers to trade. Similarly, under Article 93
of the EC Treaty, state aids must be referred to the Commission for its
inspection. Self-notifications also come forward under Article 85 of the EC
Treaty, because although parties are not obliged to notify the Commission
of possible restrictive business practices, they frequently do, either because
they wish for clarification as to whether or not a practice is in legal
violation, or because they wish to seek an exemption. (If notifications are
not made within specified time limits exemptions are not permissible.) A
third way in which illegalities may come to the Commission’s attention is
from the many representations that are made by individuals, organisations,
firms or member states who believe that their interests are being damaged
by the alleged illegal actions of another party. For example, Germany has
frequently complained about the amount of subsidisation given by many
national governments to their steel industries. A fourth way is through the
Commission’s own efforts. Such efforts may take one of several forms:
investigations by one of the small monitoring/investigatory/fraud teams
that the Commission has in a few policy areas; careful analysis of the
information that is supplied by outside agencies; or simply a Commission
official reading a newspaper report that suggests a government or a firm is
doing, or is not doing, something that looks suspicious under EU law.
Infringement proceedings are initiated against member states for not
notifying the Commission of measures taken to incorporate directives into
national law, for non-incorporation or incorrect incorporation of
directives, and for non-application or incorrect application of EU law —
most commonly in connection with internal market and industrial affairs,
indirect taxation, agriculture, and environmental and consumer protec-
tion. Before any formal action is taken against a state it is informed by the
Commission that it is in possible breach of its legal obligations. If, after the
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Commission has carried out an investigation, the breach is confirmed and
continued, a procedure comes into force, under Article 169 of the EC
Treaty, whereby the Commission

shall deliver a reasoned opinion on the matter after giving the State
concerned the opportunity to submit its observations. If the State concerned
does not comply with the opinion within the period laid down by the
Commission, the latter may bring the matter before the Court of Justice.

Since most infringements have implications for the functioning of the
market, the Commission usually seeks to ensure that these procedures
operate according to a tight timetable: normally about two months for the
state to present its observations and a similar period for it to comply with
the reasoned opinion.

Most cases, it must be emphasised, are settled at an early stage. So, in an
average year, the Commission issues around 800 letters of formal notice,
delivers 200 reasoned opinions, and makes 80 references to the Court of
Justice (see Table 11.2). Italy, France, and Greece consistently figure high
in these lists. One reason for so many early settlements is that most
infringements occur not as a result of wilful avoidance of EU law but
rather from genuine differences over interpretation or from national
administrative and legislative procedures which have occasioned delay.
Although there are differences between member states in their enthusiasm
for aspects of EU law they do not usually wish to engage in open
confrontation with EU institutions.

If states do not wish to submit to an EU law it is, therefore, more
customary for them to drag their feet rather than be openly obstructive.
Delay can, however, be a form of obstruction, in that states know it could
be years before the Commission, and even more the Court of Justice,
brings them to heel. Environmental legislation illustrates this, with most
states not having fully incorporated and/or implemented only parts of
long-standing EU legislation — on matters such as air pollution, bathing
water, and drinking water.

As regards what action the Commission can take if it discovers breaches,
or prospective breaches, of EU law, that depends very much on the
circumstances. Four different sorts of circumstances will be taken as
illustrations of this point:

e Non-compliance by a member state. Until the entry into force of the
TEU in 1993 the Commission was not empowered to impose sanctions
against member states which were in breach of their legal obligations.
Respect for Commission decisions was dependent on the goodwill and
political judgement of the states themselves, backed up by the ability of the
Commission to make a referral to the Court of Justice — though the Court
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too could not impose sanctions. However, under the TEU the Commission
is now permitted, where a member state refuses to comply with a
judgement of the Court, to bring the state back before the Court and in so
doing to specify a financial penalty which should be imposed. The Court
takes the final decision.

® Firms breaching EU law on restrictive practices. Treaty provisions
(notably Article 85, EC), secondary legislation, and Court judgements have
established a considerable volume of EU law in the sphere of restrictive
practices. If at all possible, however, the Commission avoids using this law
to take formal action against firms. This is partly because of the ill-feeling
that can be generated by open confrontations, and partly because formal
action necessitates the use of cumbersome and protracted bureaucratic
procedures within the Commission itself. Offending parties are, therefore,
encouraged to fall into line or to reach an agreement with the Commission
during the extensive informal processes that always precede formal action.
If this fails, however, fines can result. Thus, in 1989 fines totalling 60
million Ecu (£42 million) were imposed on 23 plastic groups for price-
fixing in the early 1980s. (This subsequently led to appeals to the Court of
Justice and to the reduction of some of the fines.) Less punitively, in
December 1986, the Commission issued a token fine of 50,000 Ecu
(£36,000) on three major acid manufacturers — Unilever, Henkel, and
Oleofina — for exchanging confidential information between 1979 and 1982
about their sales of certain products. This was the first occasion the
Commission had imposed fines for a pure exchange of information
agreement. In explaining its action the Commission stated: “This exchange
of information, normally regarded as business secrets, provided each of
them with a means to monitor the activities of its major competitors and to
adjust its own behaviour accordingly.’

e Firms breaching EU rules on state aids. Articles 92-94 of the EC Treaty
provide the Commission with powers to take action against what is
deemed to be unacceptable state subsidisation of business and industry.
These powers can take the form of requiring that the state aid in question
be repaid, as was the case in July 1990 when the Commission instructed the
UK Government to recover £44.4 million worth of concessions which had
been given to British Aerospace at the time of its acquisition of the Rover
car group in 1988. (Interestingly, this case then dragged on through appeals
and legal technicalities, and when the money was eventually repaid, in
May 1993, the total had risen to £57.6 million because of lost interest
calculated from August 1990 — the first occasion aid repayment involved
reimbursement of interest.)

e Potential breaches of EU rules on company mergers. Council
Regulation 4064/89 — the so-called Merger Control Regulation — which
came into effect in September 1990, specifies the Commission’s powers in
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some detail: specified information regarding proposed mergers and
takeovers above certain limits have to be notified to the Commission; on
receipt of the information the Commission must decide within one month
whether it proposes to either let the deal go ahead on the grounds that
competition would not be harmed, or whether it wishes to ‘open
proceedings’; if it wishes to ‘open proceedings’ it has four months to
carry out an investigation, during which it is entitled to enter the premises
of firms and seize documents; any firm that supplies false information
during the course of a Commission inquiry, or implements a merger or
takeover without gaining clearance from the Commission, is liable to be
fined up to 10 per cent of its annual sales.

In practice, up to the end of 1993 the Commission had given
authorisation to all but one of the mergers referred to it — though
sometimes conditions were laid down requiring, for example, some of the
assets of the merging firms to be sold off. The first merger to be blocked
was in 1991 when — to the background of a fierce disagreement within the
Commission (between those who wished to apply the competition rules
strictly and those who wished to be ‘flexible’ in the interests of building
strong European-based global companies) the College of Commissioners
voted by nine votes to eight to block the Aerospatiale (of France)/Alenia
(of Italy) bid to buy De Haviland Canada from Boeing.

In exercising the role of guardian of the legal framework the Commission
attempts to operate in a flexible and politically sensitive manner. It would
not be in its, or the EU’s, interests to use an overly heavy hand. A good
example of the way in which political calculation, as well as legal
interpretation, is employed by the Commission in the exercise of this role
was seen in the much publicised Renault case: in March 1988 the
Commission approved French Government aid to Renault subject to
certain conditions; in November 1989 the approval was revoked, on the
grounds that Renault had not kept its part of the bargain; in the
deliberations which followed the Commission initially leant towards
ordering Renault to pay back most of the aid, but following protracted
negotiations at the highest levels — involving, at times, the Commissioner
responsible (Sir Leon Brittan) and the French Prime Minister (Michel
Rocard) a deal was struck under which Renault would pay back half of the
FFr 12 billion (£1.26b) it had received.

As with most of its other activities, the Commission’s ability to exercise its
legal guardianship role is blunted by a number of constraints and
restrictions. Three are especially important:
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e The problem of limited resources means that choices have to be made
about which cases are worth pursuing, and with what vigour. For example,
only about fifty officials — in a specially created task force located in DGIV
— have been appointed to undertake the detailed and highly complex work
that is necessary to give effect to the 1989 Merger Control Regulation. As
one Community official told the Financial Times in 1989 in connection
with state aid: ‘It is depressing to think that there are 30 of us here trying to
control state aid, while in the Walloon region of Belgium alone there are
150 doling it out.’

e Relevant and sufficiently detailed information can be difficult to obtain
— either because it is deliberately hidden from prying Commission officials,
or because, as is the case with many aspects of market conditions, reliable
figures are just not available. An example of an EU law which is difficult to
apply because of lack of information is the Council Directive of 2 April
1979 on the Conservation of Wild Birds (79/409/EEC). Amongst other
things, the Directive provides protection for most species of migrant birds
and forbids killing for trade and by indiscriminate methods. Beca