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Mpegucnosue

BHumanuto untatenen npegnaraetca y4yebHuk "CemenHoe npaeo”. B gaHHon paboTe paccMaTpuBaroTcs
BOMpPOCHI CEMENHOoro npaea, U3y4vyeHme KOTOopbIX MpenycMoTpeHO yL-Ie6HbIMI/I nnaHamMmu BbICLWWKX HOpUonvecKmnx
y4eObHbIX 3aBeAEHUN.

Hactoswmin y4eGHMK 3HAKOMUT unuTaTernei ¢ OCHOBHLIMW MOSOXEHUSIMU CEMEWHOro npaBa, C UCTOPMEN
PasBUTUSI OCHOBHBIX MHCTUTYTOB CEMEMHOro NpaBa, C JOPEBOHOLMOHHBIM, COBETCKMM U 3apyBeXHbIM CEMENHbIM
3aKOHOJATeNbCTBOM, @ TaKKe C COBPEMEHHbIMU TEHAEHLIMAMU PasBUTUS POCCUICKOTO ceMeiiHoro npasa. B Hem
npoaHanusnpoBaHbl BCE OCHOBHbIE TeMbl Kypca: npeamMeT UM MeTod CEeMeMHOro npasa, €ro UCTOYHMKU U
NPUHUMNBLI, WHCTUTYT 6paka, nW4YHble W MMYLLECTBEHHble OTHOLUEHWS MeXAy Cynpyramu, OCOBGEHHOCTM
pPOOUTENBCKUX MPABOOTHOLIEHWI, anvMeHTHble obs3aTenbcTBa, opMbl YCTPOMCTBA AeTel, ocTaBlumxcs 6es
noneyeHusi poauTenen, 0COGEHHOCTH CEMENHbIX OTHOLLIEHWI C y4acTMeM MHOCTPAHHOIO 3fieMeHTa.

Cpeamn Havbonee BaXHbIX MpakTUYECKUX Npobrem cemMenHOro npaea, paccMmaTpuBaeMbiX B yyebHuke,
HanmbonMbLUYI0 aKkTyanbHOCTb MMEIKOT BOMPOCHI, BO3HUKAKOLLME NPY PAacCMOTPEHUU CEMENHbIX CMOpPOB B Cyaax, B
4YaCTHOCTU CMOPOB O pasferne MMyLLEecTBa, O PacTopeHun Bpaka, O B3bICKaHUM anMMeEHTOB, 06 YCbIHOBMEHWMN.
Mpn paccmoTpeHun npakTnyeckux npobnem ucrnonb3oBaHbl cyaebHble Aena w3 npaktukn BepxosHoro Cyaa
Poccuiickonn ®egepaumm, obnacTHbIX, KpaeBbix U Apyrux cynos obLuen topucamkumm Poceniickon Pegepaumn.

OCHOBOW M3y4eHUs1 TeopeTUYeckMx nNpobnem AencTBytowwero 3akoHogaTensctea cran CeMenHbli Kogeke
Poccuiickon degepauunun, otaernbHble HOPMbl KOTOPOro B COOTHOLWIEHUU ¢ [paxgaHcKMM kogekcom Poccuinckon
depepaumun, OpyrMM HOPMATUBHLIMW MNPAaBOBbLIMM akTaMW, a Takke C MeXAyHapoaHbIMU [0roBopammu
Poccuiickonn degepaumm aHanmManpyrTcsl B HAacTosILLEM yd4ebHMKe NPUMEHNTENBHO K TeMaM y4ebHON nporpaMmbl
no ceMmenHomy rpasy.

Ocob6oe BHUMaHWE B y4ebDHMKe yOenseTcs OOrOoBOPHbIM MHCTUTYTaM CEMEWHOro Mnpasa, pPerynmpyemMbim
HOPMaMu He TONIbKO CEMEWHOro, HO W TPaXAaHCKOro 3akoHOAaTenbCTBa, a UMEHHO 6GpayHoMy [orosopy,
anMMeHTHoMy cornaweHnto n gp. [ogpobHo npoaHanuanpoBaHbl ®PepepanbHbil 3akoH "O6 oneke wu
nonevynTenscTee" N akTbl, MPUHATbLIE HA €ro OCHOBE.

B y4ebBHuke ncnonb3oBaHbl COBpEMEHHOE 3akoHoAaTenbCcTBO Poccuiickon ®eaepaunm (Mo COCTOAHMIO Ha 1
ceHTsa0pa 2018 r1.) u 3apybexHbix CTpaH, cygebHas npakTvka, MeXAyHapoOHble [OroBopbl, a TaKke
[OPEBOMIOLUMOHHAN nuTeparypa.

I.B. KpawweHnHH1KoB
CeHTs0pb 2018 1.



BsegeHue

CemeltHoe npaBo npefcTaBnsieT cob6OM MHOrOrpaHHOe MOHSITUE: 3TO U COBOKYMHOCTb MPaBOBbIX HOPM,
Perynmpytolmx CemMenHble OTHOLIEHUs,, WX PasBUTME, U MPUMEHEeHWE WX Ha MpakTMke, U Kpome TOro,
npeacTaBrneHust B obLlectBe U Hayke o6 3TuUX cambix Hopmax. CyLUecTBYIOT pasnuyHble TOYKM 3PEHUs Ha
IopUAMYECKYHO NPMPOAY CEMENHOro NpaBa, KOTOPbIE BbIpaXatloTcsl, B YaCTHOCTMU, NPWU PacCMOTPEHUM BOMPOCa O
TOM, SIBNSIETCA N CEMENHOE MNpaBO CaMOCTOSITENbLHOW OTPACMNbi UMW MOAOTPACIbIO TPaXAaHCKOro npaea.
OanHbin Bonpoc B Poccun ctan npeametom obcyxaeHus ewe B koHue 30-x [IT. Mpownoro Beka, HO
nccnegoBaTenu NepUoaNYEcky BO3BpaLLaOTCS K AUCKYCCUM MO 3TOMY MOBOAY.

Kak TouHO B cBoe BpeMs onpeaenvn A.W. 3aropoBckuii, cembsl ecTb rpynna N, CBA3aHHbIX Gpakom unu
POOCTBOM, XMBYLLUMX COBMECTHO APYr C APYrom <1>.

<1> Cwm.: Baroposckuin A.N. Kypc cemertHoro npasa (no usg.: Ogecca, 1909). M.: 3epuano, 2003. C. 1.

MHCTUTYT CeMbM M MPaBOBOr0 PerynmpoBaHnA CEMEWMHbIX OTHOLUEHWW UMEET 3Ha4yuMTemNbHbIM Nepuos
NCTOPMYECKOrO pasBUTMS - OT MEepBOOLITHOW, MaTtpuapxanbHOW CeMbW OO COBPEMEHHOW MOHOramMHoW, OT
obbl4aeB 0O KOOUMPULIMPOBAHHBLIX aKTOB, PEryNNPYOLLUX CEMENHbIE OTHOLLEHNS.

B OonblMHCTBE rocygapcTB CeMENHblE OTHOLUEHMS PEerynnpyroTcst rpaKgaHCKMM 3akoHO4aTeNnbCTBOM, a
Takke crneuvanbHbIMW 3aKOHaMW, 3a4acTyl0 PaspoO3HEHHbIMM, MOCBSILLEHHbIMW BOMpocaMm Opaka, nNpaBoBOro
NONOXEHUS XKEHLWH, OeTen n onekn. Tak, B CTpaHax KOHTUHEHTANbHOW CUCTEMbI NPaBa MCTOYHUKaMM NPaBoOBOro
perynmpoBaHus CeMerHbIX OTHOLLUEHUN SABMSOTCS OTAENbHblIe pasfenbl rpaXaaHCKUX KOLEKCOB U YITOXEHUN -
Hanpumep, B epmanuu, Mpeuun, Utanun, Vcnanmm, Bo dpaHuuum, B LBenuapun. B page ctpaH gencteytoT
cneumanbHble 3aKOHbl O Opake, 06 MMyLLEeCTBE CynpyroB, O NPaBOBOM MONOXEHUM AeTel, 006 YCbIHOBMEHUN
(Benukobputanus, Bexrpusa, Oanusa, Uspanne, Vicnanans, Kanaga, Monbwa, Xopeatusa, Yexusa n gp.). NHoroa
Hapsagy ¢ paxgaHCKuM KOOEeKCOM OEeNCTBYIOT CrneuvanbHble 3aKOHbl, PEerynupyolme CeMenHble OTHOLEHUS (
AscTtpus, Ervnet n gp.). KognduumnpoBaHHbie akTbl N0 CEMEWNHOMY MpaBy XapaKTepHbl B MeHbLUEN CTEeNeHn U
AENCTBYIOT B OCHOBHOM B ObiBLuMX pecnybnvkax CCCP (AsepbaiigxaH, benapycb, KasaxctaH u Op.), a Takke B
An6aHun, Amknpe, bBonrapun, Bo BbeTHame, B 'BuHee, ViemeHe, Kabo-Bepge n gp. B psae MycynbMaHCKUx
CTpaH CeMeliHble OTHOLLEHUS TPAAULMOHHO PEryNnpyTCsl HOpMamy 0BbI4HOTO NpaBga.

CemelnHble OTHOLLEHUS, CXOAHbIE C rpaXgaHCKO-NPaBOBbIMW OTHOLLUEHWMSMU, BMECTE C TEM MMEKT WU
CYLLLECTBEHHbIE pa3nnuusl, obycnoBneHHbIE NX MMYHOCTHBIM aneMeHToM. OTMedast pasnmMunga Mexay ceMenHbIMn
W rpaxpgaHckumu npaBooTHoweHusmn, AWM. 3aroposckuii nucan: "PerynvpoBaHne npaBoM OTHOLUEHUI
CEMENHBbIX ropasfo TpydHeEe, YeM OTHOLIEHUA WUMYLLEeCTBEHHbIX. CoaepXxaHne WMYLLECTBEHHbBIX OTHOLLEHWIA
cBob0OAHO: B Mpefenax, ykasaHHbIX 3aKOHOM, OHW OObIKHOBEHHO MpefoCTaBrieHbl MMYHON BOME U YCMOTPEHUIO,
OTTOr0 MMYyLLECTBEHHbIE MpaBa KpanHe pasHoobpasHbl. CoaepxaHne OTHOLIEHWA CeMEWHbIX B GONbLUMHCTBE
Cny4aeB faHO camol NpUpOAON, BENEHMS KOTOPOM MPaBo TONbKO OCBELLAET U NPUHOPABNNBAET K NOTPEOHOCTAM
obwexuntna. BO3HMKHOBEHME W MpeKkpalleHWe MWMYLLECTBEHHbIX OTHOLLEHUA CcBOGOAHO, BO3HUKHOBEHWE
OTHOLUEHMI CeEMENHbIX - MHorga cBoboaHO (Opak), uHorga HeT (COol3 poauTener U AeTen), a npekpallieHue
MoCTaBNEHO BHE YCMOTPEHWSI YacTHOM BONU; MMYLLECTBEHHbIE NpaBa OTYY)XAAeMbl U MEPEHOCUMMbI Ha APYruX;
CEMENHbIE HE OTYYXKOAeMbl U CBA3aHbl C M3BECTHBLIM FIMLOM; OT MMYLLIECTBEHHbIX OTHOLLIEHWUA MOXHO OTKa3aTbCH,
B cdhepe CeMelrHbIX OTHOLUEHUA OTPEeYEHUE HEMBICIIMMO; UMYLLIECTBEHHbIE OTHOLLEHWUSI AOCTYMHbI AN19 BCAKOrO
cybbekta npaBa, CeMelHble BO3MOXHbl TOMbKO Ansi (OU3NYECKMX UL, WMYLLECTBEHHbIE OTHOLLEHUS
O0BbIKHOBEHHO BPEMEHHbI, CEMENHbIE HEe OrpaHUYeHbl BO BpeMeHU... Hopmbl ceMenHoro npaea 3akntoyatoT B cebe
B 3HAYMTENbHOW CTENeHW 3NemMeHT NyOonuuHbIA, Torga Kak HOPMbl MpaBa MMYLLECTBEHHOro 3arnedatrieHbl
XapakTepom npuBaTHbIM" <1>,

<1> Baroposckun A.U. Kypc cemerHoro npasa. C. 3.

WNuTepec k npobremam cemerHoro npaea 3a nocrieaHue roapl He ocriabesaet, a ckopee, Hao6opoT, ¢
KaXabIM rogoM npuobpeTaeT BCe HOBOE M HOBOE 3By4yaHue. OTO OBYCrOBMEHO KaK COBEpPLUEHCTBOBAHWEM
CUCTEMDbI pOCCI/IVICKOFO ceMemnHoro 3akoHoaaTenbCTBa, Tak U NOBbILLEeHHbIM BHUMaHEM rocyaapcTtBa 1 06LI.|,eCTBa
B focrieiHee BpeMsi K BOMPOCaM CEeMbM, MaTepuHCTBA W OeTCTBa, YTO npeaonpedeneHo HeoBXoauMOCTbIO



peweHuna ,qemorpacbwqecmx N NHbIX couMnanbHbIX r|p06neM CTpaHbl.

N3yyeHne cemenHoro npaBa kak Hayku OCHOBbLIBAETCH Ha COBPEMEHHOM, JOPEBOSIOLIMOHHOM POCCUMCKOM,
COBETCKOM CeMeNHOM 3aKoHofaTenbCTBe, CEeMeNHOM 3akoHoAaTenbCTBe 3apybexHbIX CTpaH, a Takke Ha
MeXAyHapoAHbIX [AO0roBopax, MpakTuke CyooB OOLlen pucauKuMK, LOOPEBOMIOLUMOHHON M COBPEMEHHOW
POCCUICKON NUTepaType No cemeHomy npasy, 0600LeHHoN B § 5 rn. 1 HacTosLwero y4ebHuka.

Basncom Ona m3yyeHus coBpeMmeHHbIX npobnem cemeriHoro npasa Poccuiickon ®depepaumm CryxXuT
CewmeliHbii kogekc Poccuiickon ®epepaummn (ganee - CemenHbin kogekc, CK P®, CK), sctynuewun B cuny 1
mMapTa 1996 r. B cooTBeTCTBUM C AaHHBIM KOogekcoM ceMelnHoe 3akoHoA4aTeNnbCTBO perynmpyer:

- BO-NEPBbIX, YCTAHOBIIEHWE MOPsiAKa U YCIOBUIA BCTYMNEHUs B Opak;

- BO-BTOPbIX, NMYHbIE U UMYLLECTBEHHbIE OTHOLUEHWUS, BO3HMKAKOLWME B CEMbE MeXIy UneHamy CembM:
cynpyramu, poautensMu U OeTbMu, B TOM YUClle MeXOy YCbIHOBUTENAMW U YCbIHOBMEHHbIMU, a B criyyasix u
npedenax, npegycMOTPEHHbIX CEMeNHbIM 3aKOHOAATeNbCTBOM, - MeXAy OPYrMMWM POACTBEHHMKaMW U MHBIMM
niuamu;

- B-TpeTbMX, (DOPMbI 1 NMOPSAOK YCTPOMCTBA B CEMbIO AETEl, OCTaBLUNXCA 6e3 nonevyeHnss pogutenei;
- B-4ETBEPTbIX, 0COGEHHOCTU CEMENHbIX OTHOLLIEHWI C y4acTMEM MHOCTPAHHOIO 3fieMeHTa.

CemenHoe 3akoHogatenbcTBo B cootBeTcTBUM C KoHcTutyumen Poccunckon depepauumm (nanee -
KoHcTuTyumsa P®) Haxoautcst B coBMecTHOM BefeHun Poccun 1 ee cydbekToB (M. "K" 4. 1 cT. 72). Kak cnegyet n3
Y. 2 cT. 72 OcHoBHOro 3akoHa, N0 CeMeNHOMY 3aKoHOAaTeNbCTBY AOIKHbI U3AaBaTbCA deaeparibHble 3aKOHbI U
NMPUHMMaeMble B COOTBETCTBMMN C HMMMW 3aKOHbI U MHbIE HOPMAaTMBHbIE NPaBOBble akTbl CyObEKTOB Poccuinckom
®egepaumu. MNpu aTom cornacHo 4. 5 ct. 76 KoHctutyumn P® 3akoHbl M UHblE HOPMaTMBHbIE NMPaBOBbIE aKTbl
cybbektoB depepaumm He MOryT NpoOTMBOpeYMTb dedepanbHbiM 3akoHaMm. B crnyyae Takoro npoTuBopeyuns
NpUopuUTET NMEIOT PeaeparnbHble 3aKOHbI.

B cBS3M C U3NOXEHHbIM B Yy4ebHMKE MpuM PacCMOTPEHMM OTAENIbHLIX BOMPOCOB WCMOJSIb30BAHO
3akoHodaTenbcTBO cybbekToB Pepepanmm, B YacTHOCTM . MockBbl, a Takke MockoBckor obnacTu.

B Hactosiwem y4yebHuWKke npeacTaBrieHa BO3MOXHOCTb O3HAKOMUTbCS C Haubornee yCTOSIBLUMMMCS
B3rNsi4amMn NpPeacTaBUTENE OTEYECTBEHHOW [OKTPUHBLI, a Takke C HEKOTOPbIMU CMOPHbLIMK BOMPOCaMM,
pPacCMOTPEHNE KOTOPbIX OCHOBLIBAETCA HA PasfNYHbIX TOYKaX 3PEHMST YYEHbIX WM MPaKTUKOB, MOMOratoLmX
yuTaTento BbipaboTaTb COOCTBEHHYHO MO3MLMIO NPU PELLEHUN OTAENbHbLIX NPpo6remM ceMenHoro npaea.

Masa 1. NOHATUE CEMEWHOIO NMPABA. MPUHLMMNbI CEMEMHOIO NPABA

§ 1. MNoHsTME M NpeaMeT ceMenHOro npaea U CEMENHOro
3aKkoHofaTenbCcTBa

CnoBocoyeTaHue (TepMUH) "cemenHoe npaBo” ncnonb3yeTcsa Ans 0603HaYeHNa pasHoro poaa NOHATUN.

BO-ﬂepBbIX, 0 CeEMENHOM npaBe roBOpAT Kak O COBOKYMHOCTU (CI/ICTeMe) HOPM, perynmpyrowmx cemenHble
OTHOLUEeHUA.

BO-BTOprX, MHOrga CeMEeWHbIM npaBoOM Ha3blBakOT COBOKYMHOCTb (CI/ICTeMy) HOPMaTUMBHbIX aKTOB,
coaepxawmx CeMeVIHO-ﬂpaBOBbIe HOPMBbI, T.€. ceMelrHoe 3aKoHOAAaTEeNbCTBO.

B-TpeTbux, cemerHbIM NpaBoOM MMEHYIOT COBOKYMHOCTb (CUCTEMY) 3HAHWU O CEMENHO-MPaBOBbIX ABMEHUSX,
T.€. Hayky (cemelriHoe NpaBo Kak Hayka).

W HakoHeL, B-4eTBepPTLIX, B y4eOHbIX 3aBeeHusAX npenogaeTcsa y4ebHas gucumnnuHa "CemenHoe npaso”.

NMpeameToMm ceMelHOro npaBa SAIBNAETCA COBOKYMHOCTb (CUMCTEMAa) OTHOLIEHUW, perynmpyembix
COOTBETCTBYHOLLEN OTpacsibio NpaBa (CeMeMHbIX OTHOWeHUM). [OHATHO, YTO XapakTepucTuka Takoro poga
coumarbHbIX CBSI3el Bpsig N BO3MOXKHa 6e3 onpeaeneHust Kno4eBoro NoHATUS 0 TOM, YTO ecTb ceMbsi. OKomo
100 net Hasag B.W. CuHarickun otmevan: "K coxaneHuto, B HalleM MnpaBe MOHATUE CEeMbW JTULLIEHO BCSIKOW



onpegeneHHocTn n sicHoctu" <1>. C Tex Mop B 3TOM BOMPOCE Mano 4YTo M3MeHWNocb. o-npexHeMy Het
neranbHOro OnpegeneHns cemby (4a WM HYXXHO IM OHO?). B pasnuyHbix OTpacnsix 3akoHoAaTernbCTBa
(rpaxgaHCKOM, XWNULLHOM, TPYAOBOM M Ap.) B MOHATME CeMbW BKMagblBaeTcsa pasHoe copepxaHue. Kak un
npexae, NPoAoMKaTCA CNopbl U B OPUANYECKON Hayke <2>.

<1> Cunawcknin B.N. Pycckoe rpaxagaHckoe npaso. M.: CtatyT, 2002. C. 483.
<2> O630p MHeHUI cM. B § 3 HacTosALLEN rMaBbl.

Kak npencraBnseTcs, ¢ TOUKM 3pEHMS IOPUANYECKON MOHATUE “"ceMbA" He MMEeeT U He MOXET UMETb
4YeTKOro 1 He3blbnemoro cogepxxaHus. ViHoe geno - onpeaeneHne Kpyra YneHoB ceMbu. 3akoH, "oTTankmeasicb”
OT OObIAEHHOrO MOHUMAHWS CeMbM, Mpecriefys OnpeferneHHble LIenu, yKa3biBaeT, KOro crieayeT OTHOCUTb K
yucny YreHoB cemMby. [py 3TOM HENb3SA OTpULLIATL HanNU4Me N3psgHon 4oNu cyobekTnBuama.

KoHeuHo, npu co3gaHuM 3akoHa HET U He MOXET ObiTb HMYEM He OrpaHMYeHHOro npoussosna (NoToMy U
cKasaHo, YTO 3aKOH "oTTankvMBaeTcs" oT 0OblAEHHOro NOHUMaHUs ceMbi). Ho MeHsieTcs Halwe npeacTaBneHne o
CeMbe, MEHSIETCA U 3aKOH. [py 3TOM Henb3si He y4UTbLIBaTb Y YCMOTPEHME 3aKoHOAaTENS.

Tak, no MHeHuto I.®. LepweHeBunya, cembsi npeacTaBnseT cobon Cors Nuu, CBA3aHHbLIX Bpakom, u nuu,
OT HMX npoucxoasawmx <1>. B ct. 2 CemenHoro kogekca P® k uneHam ceMby OTHECEHbI Cynpyri, X pogutenu u
aetn (ycblHOBUTENUW WM YCbliHOBIEHHbIE). OOQHOBPEMEHHO YKasblBaeTCs, YTO CEeMeVHOe 3aKoHOO4AaTernbCTBO B
crnyyasx u npegenax, npefyCMOTPEHHbIX 3aKOHOOATENbCTBOM, PErynmpyeT Takke OTHOLIEHMS Mexay ApyruMu
POACTBEHHUKAMWN U UHBLIMW JMLAMW U, KPOME TOro, ornpefenseTt popmbl U MOPSAOK YCTPONCTBA B CEMbIO AeTeEN,
ocTaBLUMxcs 6e3 noneyeHnss poamTenen.

<1> Cm.: WepeHeny IN.®. YuebHUK pycckoro rpaxkaaHckoro npaea (no m3g. 1907 r.). M., 1995. C. 406.

lMoHATNE ceMbu OCO3HaeTCcs CKopee MHCTUHKTUBHO. 3aKoH, ¢ ogHoMn CTOPOHDbI, OTpaxaeT 3TO NoHATUE, a C
p,pyr0|7| - perynupyet oTtaelnbHble obnactn coumanbHbIX CBSI3EN, NPUMbIKAKOLLNX K COOCTBEHHO CEeMEeNHbIM
OTHOLWIEHNAM, a UHorga B peaanoﬁ XU3HN ABNAKLWUNXCA NUMW. Eyﬂ,y‘-IM yperynmpoBaHHbIMAU HOpMaMU CeMEeNHOoro
npaBsa, BCe 3Th coumnaribHble CBA3N YCITOBHO UMEHYHOTCA CeMENHbIMN OTHOLLEHNAMMN.

Cembsa ecTb fABneHue couuanbHoe <1>. Cembs "npeacTtaeBnseT coboOW CHOXHbBIA  KOMMIEKC
€CTECTBEHHO-OMOMNOrMYecknx, NCUXONOrMYECcKNX, AyXOBHbIX, MaTepuanbHbIX CBsi3el. [laneko He BO BCEX CBOWX
aNleMeHTax OHU NPUEMITIOT NMPaBOBOE perynmpoBaHne” <2>. MNMoaTomy, AymaeTcsi, crieayeT Npu3HaTh, YTO 3aKOH,
He OdaBasi onpedeNieHnsl cemMbu, He CTpeMsiCb yperynuposaTtb "Bce M Bcsa", kacawleecs ceMbu, onpegensiet
npaBa M 063aHHOCTU YNIEHOB CeMbM (1 HEKOTOPLIX MHbIX N1L). Ha 6onbliee npaBo He cnocobHo.

<1> Ecnun Beputb [.®. LllepweHeBn4vy, cembsi - "OCHOBHas sA4yelika rocyagapCTBEHHOro opraHuama"
(LepweHeBuy I'.®. Ykas. cou. C. 407). Mo I'.B. NnexaHoBy, ceMbs NpeactaBnseT cobon eCTECTBEHHYIO SYElKY
obuwectsa (cMm.: NnexaHos IN.B. K Bonpocy 0 pa3sntnm MOHUCTUYECKOTO B3rnsga Ha nctoputo. M., 1949. C. 146).

<2> CoBeTckoe cemeriHoe npaBo: Y4uebhuk / Mog peq. B.A. PaceHuesa. M., 1982. C. 5 (aBTop rnassbl - B.®.
AxkoBnes).

OueHb BaXHO, YTO OTHOLUEHUs, perynupyemMbie ceMelHbIiM NpaBoM, BO3HMKAKOT Ha OCHOBe Gpaka,
poAcTBa, yCLIHOBEHUSA, ONeKN U NonevynTenbCTBa, NPUHATUA AeTel Ha BoCnuTaHue.

OTHOLWEHWSA, BXOAsWME B NpeaMeT CEeMEeWHOro npaBa, XapakTepusylTcd Tem, Y4TO MX CyOGbeKTamm
aBnaoTca nuua dusndyeckne. Bmecte € TemM cemelriHoe 3aKkoHOAATENbCTBO COAEPXUT pPsg  HOPM,
"agpecoBaHHbIX" MHBIM NuuaM (HanpyMmep, opraHam Orfeku 1 nonevynTensLcTea).

CeMmelHble OTHOLLEHUS ABMAIOTCA AAAWMMUCA U, Kak npasuno, UMeT JNINYHBbIN XapakTtep.



CemeliHOE MpaBO pPerynvpyeT HEMMYLLECTBEHHbIE W WMYLLECTBEHHbIE OTHOLLEHUS, CKIagblBaroLmnecs
MexXay YneHaMu cembK, a B MPeayCMOTPEHHbIX 3aKOHOM CRyYasX v MexXay UHbIMU fLamMu.

HeumyuiecTBeHHble OTHOLLEHUS, perynupyemMble cemeriHbiM NpaBoM, HEOAHOPOAHbI. B nepByto oyepeab
cregyeT BblAeNUTb JNWYHbIE HEWMYLLeCTBEHHble OTHOLeHWs. Hanpumep, B COOTBETCTBMM C NPaBUIIOM,
cogepxawmmea B c1. 32 CK PO, cynpyrn no cBoemMy XenaHuio BbIOMpalOT Npu 3aknoyeHun bpaka dammnmio
OOHOr0 M3 HUX B KayecTBe obLien chamunmm, nMbo Kaxabl U3 CynpyroB COXpaHSaeT CBo AobpadHyo dhamunuio,
nnbo, ecnnm MHOe He NpedycMOTPeHO 3akoHamu cybbekToB Poccuiickon ®Pegepaumun, npucoeuHsieT K cBoen
damunun damunuio gpyroro cynpyra. [pUHATO cuMTaTtb, YTO NUYHbIE HEVMMYLLECTBEHHblE OTHOLLEHWUS B
CpaBHEHUWN C WMYLLECTBEHHbIMW OTHOLLUEHUSIMW WMMEIOT MPUOPUTETHBIN XapakTep, Tak Kak WMYLLeCTBEHHble
OTHOLLEHMS BCEraa CBA3aHbl C HAMU U BbITEKAKT U3 HUX <1>.

<1> CM. 006 atom: MNMuenuHuesa J1.M. Ykas. couy. C. 8. [1poTMBONONOXHOWM TOYKMN 3pEHUS NPUAEPKMBaAETCS
H.O. EropoB (cm.: paxxgaHckoe npaBo: Yyebnuk: B 3 1. / Mog pen. A.l. Cepreesa, KO.K. Tonctoro. 4-e naa.,
nepepab. n gon. M.: MNMpocnekT, 2004. T. 3. C. 296 u cn.).

Kak npegcraBnsieTcsi, cemeriHoe MpaBO perynupyeTr W Takne HEMMYLLECTBEHHblE OTHOLUEHUS, Kak
OpraHuM3auMoHHbIe, T.€. HanpaBlieHHblE Ha ynopsiaoyYeHne (HopManmaaunio) NHbIX 0OLEeCTBEHHBIX OTHOLLIEHWUN,
OEVCTBUMA NX yvacTHUKOB <1>. K nx ymcny, B YaCTHOCTU, OTHOCATCSH MHOTME OTHOLLEHWsI, CKnafbiBalowmnecs no
noBody 3akmnto4veHusi Gpaka (cm., Hanpumep, cT. cT. 10, 15 CK), B npouecce BbISIBIeHUs U ydeTa OeTewn,
ocTaBLuxce 6e3 noneyeHns pogutenen (ct. 122 CK), n ap.

<1> Cwm.: KpacaBuvkoB O.A. [pakgaHcKkMe OpraHu3auMOHHO-MpPaBOBble OTHOLWeEHWs // KaTeropum Hayku
rpaxgaHckoro npasa: M3bpaHHble Tpyabl: B 2 1. M.: CtatyT, 2005. T. 1. C. 45.

Haunbonee BaxHble NOMOXEHUS O PErynMpPOBaHN/ UMYLLECTBEHHbIX OTHOLLEHWI (B TOM YMCre BXOOSALMNX
B NpeameT CEMENHOro npasa) cocpefoTodeHbl B [paxpgaHckom kogekce Poccunckon ®Pepepaummn (ganee -
paxgaHckm kopekc, MK P®, IK). Onn nonyunnn passuTue B CeMeWHOM 3akoHogaTenbcTBe. Tak, B CK PO
cogepxutca psg Hopm 06 umywiectBe cynpyroB (cT. cT. 33 - 44), o6 OTBETCTBEHHOCTU CYMpYyroB Mo
obsazatenbcTBam (CT. CT. 45, 46), 06 nmyLectseHHbIX NpaBax pebeHka (cT. 60), 06 anMMeHTHbIX 06s13aTENLCTBAX
(cT. cT. 80 - 120).

Xapaktepusysi MeTog CeMenHOro npasa, T.e. Cnocob BO34ENCTBMS CEMEWHOMO npaBa Ha perynupyemble
UM OOLLECTBEHHbIE OTHOLLIEHMS, Npexae Bcero HeobxoamMmo obpaTuTb BHMMaHWE Ha npeobnagaHue B CEMENHOM
npaBe umMnNepaTMBHbLIX HOPM, MpaBun, NPeanUCbIBalOWUX ONpedeneHHbIn BapuaHT noBegeHusi. KoHeuyHo,
BO3IoXeHne 0053aHHOCTU Ha KOro-nmbo M3 y4acTHWKOB CEeMEWMHbIX OTHOLUEHWA O3HayYaeT OAHOBPEMEHHOE
HaJeneHne MpaBOM ApYyroro (OpyrMx) yYacTHMKa, TOYHO Tak e, Kak NpefocTaBrieHne cyObeKTUMBHOrO npasa
Hen3bexHo mnpegnonaraeT HeceHne KeM-nubo KoppecnoHaupylowen ¢ 3TuM npaBoM obs3aHHoOcTUM. Ho B
CEMENHOM MpaBe BO BCEX ITUX Cry4vasix CyObeKTbl NMULLEHbI BO3MOXHOCTU BbibUpaTh BapnaHTbl MOBEAEHUS - HET
ONCMNO3UTUBHOCTU. Tak, cemenHoe 3aKOHO4aTeNbCTBO MCXOAUT U3 NpuHUMna JobpoBonbHOCTM BpavHoro corosa
MYXYMHbl M keHwwmHbl (N. 3 cr. 1 CK). OgHako ycnoBus M MNopsdok 3aknioyveHus 6paka onpeperneHb
nmnepaTnBHbIMM HopMamm (cT. cT. 10 - 15 CK). Bpak moxeT ObITb NpekpalleH NyTEM ero pacTOpPXeHus, T.e. No
BOmne ogHoro unu oboux cynpyroB. Ho u 3geck ycMOTpeHWe B psige crnyvyaeB OrpaHM4MBaeTCs MMMNepaTUBHBIMM
ykasaHuamn. Tak, MyX He umeeT npaBa 6e3 cornacus eHbl Bo30yxaaTb Aero O pacTopeHun Bpaka Bo Bpems
0epeMeHHOCTU XXeHbl U B TeYeHMe roga nocrie poxaeHust pedeHka (cT. 17 CK). PactopxxeHne Gpaka B cyaebHom
nopsiake NpPoOu3BOAMTCS, €CNn CYyAOM YCTAHOBIEHO, YTO AanbHeKnwas COBMECTHAs! XXMU3Hb CYNpyroB 1 COXpaHeHmne
CeMbM HEBO3MOXHbI. Cya MOXET MPUHATE Mepbl K MPUMUPEHUIO CYNPYroB 1 BrpaBe OTNOXUTb pa3bnpaTenbLcTBo
Aena, HasHauyuB cynpyram cpok ansg npumupenus (ct. 22 CK). B aTnx cnyyasx yCMOTpeHue CynpyroB HaxoamTcs
noa KOHTporeM cyfa. Hopmbl ceMeiHOro 3akoHodaTenbCTBa O HegencTBuTensHocTh Bpaka (cT. cT. 27 - 29 CK),
€CTECTBEHHO, UMMNEPATUBHbBIE, TOYHO TaK Xe, Kak 1 npaBuiia 0 3aKOHHOM peXume MMyLLIecTBa Cynpyros (CT. CT.
33 - 39 CK) n 06 oTBETCTBEHHOCTM Cynpyroe no obssarenscteam (CT. cT. 45, 46 CK). /imnepaTuBHbIMM HOpMaMu
pernameHTUpyeTcs yCTaHOBNEHNE npoucxoxaeHnsa aeten (cT. cT. 47 - 53 CK). BonblWMHCTBO HOPM CEMEWNHOro
npaea npegnucbiBaeT OMpeaeneHHbI BapuaHT NOBEAEHNS, TEM CaMbiM OrpaHMyYnBasi yCMOTPEHUE YYACTHUKOB
ceMelHbIX OTHOLWEeHUn. B page cnyyaeB gonyckaeTcsi BMeLLATeNbCTBO B [ena CeMbu cyaa, OpraHoB OMneku u



noneynTenbCcTBa, YTO Takke orpaHudmBaeT cBobogy Bblbopa BapuaHTa noBegeHus. HekoTopble cemenHble
npaBa SIBNSAOTCA OOHOBPEMEHHO U 06S3aHHOCTAMM YYaCTHUKOB COOTBETCTBYIOLUMX OTHOLIEHWA. Tak, poautenm
MUMEIoT NPaBo 1 06A3aHbl BocnuTbIBaTh cBomx getewn (n. 1 cT. 63 CK).

UTtak, MmeTog cemenHoro npaBa MoOXeT ObITb OXapaKTepn3oBaH Kak VIMHepaTVIBHbIﬁ.

BesycnoBHo, B cEMeENHOM NnpaBe NPUCYTCTBYIOT 1 AUCNO3UTUBHbIE HOPMbI, T.€. NpaBuna, AonyckawLme
BO3MOXHOCTb CBOEW BOSEN OnpefenaTb CBoe NnoBedeHue, BbibupaTb ero BapuaHT. [leAcTBylowee ceMenHoe
3aKOHOAAaTeNbCTBO OTMEYEHO YCUNEeHUeM AUCNO3UTUBHOrO Hauvana. Tak, nosiBunacb BO3MOXHOCTb
3aKMYMTL GpayHbI JOroBOp, cornalleHne 06 ynnate anumeHToB M np. OgHako ANCMO3UTUBHOCTb B CEMENHOM
npaBe [OCTATOMHO CYLUECTBEHHO OTNMYaeTcs OT OObIYHOrO MOHUMaHWMS AMCMO3UTMBHOCTU. K npumepy,
ONCMO3UTUBHOCTL B HOpMax 06si3aTenbCTBEHHOMO NpaBa NposiBNSieTCS B ONpeAeneHn BapuaHTa NoBeaeHus U
OOMyLeHnM CTOpOHaM YCTaHOBWMTb WMHOE CBOUM corfalleHuem, nvbo B NpeaocTaBreHnM BO3MOXHOCTM
YPErynmpoBaTb OTHOLLEHUSI MO YCMOTPEHUIO CTOPOH, NNMBO B yKaszaHUM psiaa BapuaHTOB MOBEAEHMS, U3 KOTOPbIX
MOXHO caenaTb Bbl6op. ANCNO3UTUBHOCTb OrpaHnyYeHa pamkamMm, o4epUYeHHbIMU UMNepaTUBHbIMU HOPMaMu, U He
bonee Toro.

B cemenHom npaBe MMNEpaTUBHOCTb MMeeT Oonbliee 3HayeHue. W pgeno He TOMbKo B KOMMYecTBe
uMnepaTmBHbIX HOPM. B cemenHoM npase AUCNO3UTUBHOCTL CYLLLECTBYET HE TOMbKO B Npefenax, onpeaeneHHbIX
uMnepaTMBHLIMKU HOPMaMn, HO U NoA "KoHTporieM". 3akoH, Jonyckas perynvpoBaHWe ceMerHbIX OTHOLUEHUI
cornalwieHnemMm CTOpPOH (paspellasi BblOMpaTb BapuaHTbl MOBEAEHUS), onacaeTcsa 3rmoynoTpebnenni (Bcex wunwm
OTAENbHBIX YYaCTHMKOB COOTBETCTBYHOLLMX OTHOLUEHWR), yllemrieHusi npae "crnaboro" yvacTHMKa CeMEWHbIX
OTHOWEeHUN (Hanpumep, pebeHka). [losToMy BCAKMM pa3 npedycMaTpyMBaeTcsl BO3MOXHOCTb WMIHOPUPOBATb
NnposiBfieHne AMCNO3UTUBHOCTU. Tak, OpayHbiM [OroBOPOM MOXHO OMpenenuTb MMYLLECTBEHHblE MnpaBa U
06s13aHHOCTM cynpyroB B Gpake u (Mnu) B crnydae ero pactopxkenus (ct. 40 CK). OgHako cyq MOXeT npu3HaTb
OpayHbIi 4OroBOP HELENCTBUTESNBHBIM HE TOMNBKO MO OCHOBAHMAM, NPeAyCMOTPEHHbIM [paXXgaHCKUM KOOEKCOM
ONA HegencTBMTENBbHOCTU COENOoK, HO M "No TpeboBaHMIo OOHOrO U3 CynpyroB, eCNM YCIOBUS JOroOBopa CTaBAT
3TOro cynpyra B kpalHe HebnaronpusatHoe nonoxeHue" (ct. 44 CK). [lonyckaeTcs 3akmntoyeHue cornawieHmst ob
ynnarte anmmeHToB (cT. 99 CK). Ho cornaweHne moxeTt OblTb NPU3HaHO HEAENCTBUTENbHBIM, €CMNN €ro YCroBUS
CYLLIECTBEHHO HapyLlalT MHTepechkl nonyyvaTtens anumeHToB (cT. 102 CK).

Takum obpa3om, 3aKoH, JonycKas QUCMIO3UTUBHOCTb B PENYNIMPOBAHMM CEMENHBIX OTHOLLEHWUI, MO3BOSISET C
YYETOM KOHKPETHbIX OOCTOATENBbCTB KaXOOro KOHKPETHOro [Aena WrHopvMpoBaTb BOMK  YYACTHWUKOB
COOTBETCTBYIOLLUMX OTHOWEHMIA. B pesynbTaTe okasbiBaeTcs, YTO AUCNO3UTUBHOCTb B CEMEWHOM MpaBe
"HaxoAuTcA B NOAYUHEHUN" He TOJIbKO 3aKOHa, HO U cyalebHOro ycMoTpeHus (gonyckaeTcs nocnenyroLwmin
cyaeOHbIV KOHTPOSb).

C y4yeTOM WU3MOXEHHOr0 MeToA CeMeWHOro npaeBa MoXeT ObiTb onpedeneH Kak MMnepaTuBHbIA C
HEKOTOpbIM  JOMyLEeHNEM AUCMO3UTUBHOCTM, MpuUdYeM AWCMO3UTMBHOCTL (cBoboga BbiOvMpaTb BapuaHT
nosedeHusl, BOSMOXXHOCTb AeMCTBOBaTb N0 CBOEMY YCMOTPEHMIO) MOXET BbITb "nepedepkHyTa" pelueHnem cyaa,
T.€. 3aMeHeHa uMnepaTUBHLIM yKkasaHvem <1>.

<1> Bonpoc 0 mMeToge CeMenHOro npaBa OTHOCUTCH K YUCAy AUCKYCCUOHHBLIX. Tak, E.M. BopoxernkuH
yKkasbiBarn, 4YTO COBETCKOE CEMEWHOE MpaBO XapaKTepuayeTcsl MMMEePaTMBHOCTbIO OOMbLUMHCTBA HOPM, HO He
oTBepran Lenecoobpa3HOCTb MPUMEHEHUS AMCMO3NTMBHBLIX npaBun (cm.: Benskoa A.M., BopoxeriknH E.M.
CoBeTckoe cemeriHoe npaso. M.: Opug. nut., 1974. C. 12); B.®. AkoBneB nonaran, YTo MeTO4 CEMENHOro npaea
Nno COAEPXaHMI0 BO3OENCTBUSA Ha OTHOLUEHUS SBNAETCA [03BOMNUTENbHBIM, @ Mo ¢opme npeanucaHui -
umnepaTmeHbiM (cM.: CoBeTckoe cemenHoe npaBo: YuebHuk / Moa pen. B.A. PaceHueBa. C. 11. Cm. Takxe:
MuenuHuesa J1.M. Ykas. cou. C. 12 - 15), a M.B. AHTOKONbCKasd cunTaeT, YTO METOL CEMENHOro npaBa MOXeT
ObITb OXapakTepM3oBaH B LENIOM Kak AWCMO3UTMBHBLIA U CUTYaUUOHHbIA (cM.: AHTOKonbckass M.B. CemeliHoe
npaBo: Y4ebHuk. 2-e nsa., nepepab. n gon. M.: KOpucts, 2004. C. 21 - 31).

§ 2. OcHOBHble Hayana ceMernHoro 3akoHogaTenbCTBa

CeMelliHoe 3aKoHOAaTeNbLCTBO NpeAcTaBnsieT co6oi CMCTeMYy HOPMaTUBHLIX akToB. Kpome npodyero
CUCTEMHOCTb 0fecrneuvMBaeTcs €OVHCTBOM MNPUHLMUIMOB MNPaBOBOr0 PEeryriMpoBaHus CEeMeNHbIX OTHOLLUEHWH,



KoTopble 3akpenneHbl B cT. 1 CK PO.

OcCHOBHble Ha4yana ceMelHOro 3aKkoHoAaTenbCTBa, UMK, YTO TO XKe camoe, MPUHLMMNLI CeMenHOro npasa,
npeacTaBnalT coGol onpedeneHHble PYKOBOAALME WAeW, B COOTBETCTBUM C KOTOPbIMWU OCYLLECTBRAETCS
npaBoBOe perynmpoBaHne CeMenHbIX OTHOLLEHWN.

Hopwmbl, onpegensiowme NpuHLUMNGI NPaBOBOTO PErynMpoBaHUsi CEeMeNHbIX OTHOLUEHWUW, HaxogdTcs B
OCHOBaHWM BCEX MPOYMX CEMEWHO-NPaBOBbIX HOPM. Bce HOPMbI CEMEWHOro 3akoHoAaTeNnbCTBa MOAYMHEHDI
OCHOBHbIM Hayarnam, u3noxeHHoim B cT. 1 CK P®. /x He0Bx0AMMO yunTbIBaTb NPU YACHEHWUW COAEpXKaHUs BCeX
npaswun, copmynuMpoBaHHbIX B gaHHOM Kopekce, npu TOMKOBaHUW CEMEWHO-NPAaBOBbLIX HOPM, MPUMEHEHUN K
CeMeVHbIM OTHOLUEHUSIM TPaXKAaHCKOro 3akoHOo4AaTenbCTBa, MPUMEHEHUW CeMEeWHOro 3akoHodaTenbCcTBa U
rpaXkgaHCKoro 3akoHo4aTenbCTBa K CEMeNHbIM OTHOLLUEHWAM MO aHanorum u T.4. v T.0.

K BbIiBNEHWNIO CUCTEMbI MPUHLMMNOB CEMENHOrO npaBa M aHanu3y MX cogepaHus obpalianucb MHorune
yuyeHble. Tak, A.N. MNeprameHT B 1951 r. Ha3biBana Takue NpuHLUMMbI (COBETCKOro) CEMEHOro npaea, Kak nosiHoe
PaBEHCTBO MY>XUYUHbI U XEHLUMHBI B TMYHBLIX U UMYLLIECTBEHHbIX NpaBax, BO3HUKAOWKMX B cuny 6paka u poacTea;
OoXpaHa MaTepuHCTBA WM OETCTBA; OCYLIECTBNEHME POAUTENbCKUX MPaB WCKMYUTENBHO B MHTEpecax AeTew;
eguHobGpayme <1>.

<1> Cm.: CoeTckoe rpaxgaHckoe npaeo. T. Il / Mog pea. C.H. Bpatyca. M., 1951. C. 366 - 367.

lMpumepHO Tak >xe nsnaran npuHUMnel cemerHoro npasa .M. Ceepanos B 1958 r. Kpome Ha3BaHHbIX UM
BbIAENANNCb WU Takve NPUHUWNbI, KaK paBHOMpaBue rpaxxaaH He3aBnCcMMO OT HaLMOHAarnbHOCTM M packl; cBoboaa
CeMeVHOro npaBa OT BIUSHWUSA KaKUX-MMOO PernurnosHbIX MpaBuil; BCECTOPOHHAS OXpaHa poauTEeNbCKMX Npas
<1>.

<1> Cm.: Ceepanos .M. CoeTckoe cemenHoe npaso. M., 1958. C. 38 - 45.

B 1982 r. B.®. AkoBneB HasbiBan criegyoLlimMe MpUHUUNG CEMENHOro MnpaBa: paBHOMpaBue rpaxgaH B
CEMENHbIX OTHOLUEHMWSIX; PaBHOMPaBME MYXYMHbI U XEHLUMHbI; efuHobpadve (MoHoramus); csoboga u
[OOpOBOMbLHOCTL B 3akntoyeHun Opaka; cBoboda pacTopkeHus Opaka nod KOHTpOnem rocyaapcTBa;
rocyaapcTBeHHasi 3abota o maTtepu, pebeHke, BCceMepHasi oXxpaHa WX MHTepecoB, MOOLLpPEHWE MaTepuHCTBA;
B3anMHas cBoboja UYneHoOB ceMbW, MOparnbHas U MatepuarnbHas nogaepxka uMmu gpyr gpyra <1>.

<1> Cm.: CoBeTckoe ceMeliHoe npaBo: YuebHuk / Moa pea. B.A. PsceHuera. C. 16 - 20.

B 1985 r. .K. MaTBeeB rmaBHbIMK Hayanamu (NpMHUMNamMm) NpaBoBOro perynnposaHms 6payHo-cemMenHbIX
OTHOLIEHUN npu3HaBan csobody Opaka, cBoboay pacTopeHusa Opaka, 3aKOHHOCTb TOSMbKO rpaXK4aHCKOro
CcBeTCKoro bpaka, MoOHoramuio, paBHomnpaBmne CynpyroB Y BCEMEPHY 3aLUUTy UHTEPECOoB aeTen <1>.

<1> Cm.: MaTBeeB I'.K. CoBeTckoe cemenHoe npao: Y4ebHuk. M., 1985. C. 20 - 22.

Ob6palleHne K ykasaHHbIM (M NOAOOHBbIM) TOYKaM 3pEHUS, BbiCKa3aHHbIM B pasHble Nepuogbl UCTOpPUM
Poccwuiickoro  rocygapctBa, OTNMYalOLUMECs  CouUManbHO-MOMMTUYECKOM  OOCTaHOBKOW, npeacTaBnseTcs
onpasfaHHbIM, 6onee Toro - HeobxoanmbiM. PaccmatpuBaTb OCHOBHbIE HaYana (NPUHLMMbI) CeMENHOro npasa u
CeMeNHOe 3aKoHOAaTenbCTBO HeMb3da B OTpbIBE OT TOro, 4to ObINO paHee. Hawe coBpemeHHoe
3aKoHO4AaTeNnbCTBO 0OCBOOOAMMOCH OT HEOOXOAUMbLIX B Te BPEMeHa WOeoriorMyeckux HacrnoeHuin. Ho, kak
NpeacTaBnsieTcsl, CErofHsILLHEE CEMENHOE 3aKOHOOATENbLCTBO €CTb pe3ynbTaT pasBUTMS PYCCKOro, COBETCKOIO,
POCCUNCKOro CEMENHOro npaea.

B kauectBe CBOGO6pa3HOFO BCTyNneHna Wn3noXxeHme OCHOBHbIX Hadan CeMelnHoro 3akoHogaTenbCcTBa
npegBapdaeT BocCnpou3BegeHNe B HECKOJIbKO MO,EI,I/ICbMLI,MpOBaHHOM Bnae KOHCTUTYLUMOHHbIX NOSTOXEHUI.



Bo-nepBbix, B cootBeTcTBUM C Y. 1 cT. 38 KoHcTuTyuumn PP maTtepuHCTBO M OETCTBO, CEMbS HaxOoAsTCs nopg
3awmTon rocygapctea. Bo-BTopbix, B cuny 4. 2 cT. 7 KoHctutyumm P® B Poccunckon Pegepauun
obecneunBaeTcs rocyaapcTBeHHas MoAAep)Kka CeMbW, MaTEpPUHCTBA, OTLOBCTBA M AeTcTBa. B aTux cnyvasx o
NoaAepKKe 1 3aluTe roBOpUTCsl B CaMOM LUMPOKOM CMbicie. iMeeTcst B BUAY KOMMIIEKC Mep 3KOHOMUYECKoro (B
TOM 4ucrie PUHAHCOBOIO), OPraHN3aLNOHHOrO, MPaBOBOro xapakTtepa. [1paBoBble Mepbl HAXOAAT 3aKpenseHne B
3aKoHoOaTeNbCTBE  pPa3NUYHOW  OTpacneBoV  Mpupodbl  (FpaKdaHCKOM,  TPyOOBOM,  KWMMMLIHOM, O
34paBOOXpPaHEHNN 1 T.4.).

Cpefnm OCHOBHbIX Ha4arn ceMenHOro 3akoHoAaTeNnbCTBa Ha3BaHb:

1) HeO6XOAUMOCTb YKPENNEHUA CEMbM;

2) He[ONYCTUMOCTb NMPOMU3BOJSILHOIO BMeLLaTeNbCTBA KOro-nméo B fena ceMbM;

3) obecneyveHne 6ecnpensaTCTBEHHOroO OCYLUECTBIIEHUA YNeHaM1 CeMbU CBOUX NpaB.;

4) o6ecneyeHne BO3MOXHOCTU cyaebHON 3aliuTbl CeMerHbIX NpaB;

5) AOGPOBONBLHOCTbL 6Pa4YHOro Col3a MY>XYUHbI U XKEHLUUHbI;

6) NpM3HaHKe TONbKO rpaXkAaHCKOro CBETCKOro 6paka;

7) paBeHCTBO NpaB Cynpyros B CEMb€;

8) npuoputeT cemMemHoOro BOCNUTaHUA OeTewn;

9) obecneyeHue TMNPUOPUTETHON 3aWUTbl MNPAaB U WHTEPECOB HECOBEPLUEHHOJNIETHUX W
HEeTPYAOCNOCOOHLIX YNIEHOB CEMbM;

10) HepONMYCTUMOCTb OFpaHWYeHUs MpaB rpaxgaH Npu BCTYNJlIeHUM B Opak U B CeMeMHbIX
OTHOLWIEeHUSIX MO MpPU3HaKaMm couuaribHOW, PacoBOM, HaLMOHANbHOW, A3bIKOBOW WA PeNMrmo3Homn
npUHagnexHocTn <1>,

KoHcynbTaHTlIn0C: npumMmeYvaHme.
YuebHuk A.M. HeuaeBon "CemeliHoe npaBo: akTyasnbHble MNpPoGremMbl TEOpMM U MPAKTUKM" BKIHOYEH B
MHOpPMaLMOHHbIN 6aHk cornacHo nybnukaumm - KOpant-M3gat, 2007.

<1> K coxaneHuto, popma nogaym OCHOBHbIX Hayan CEeMEWHOro 3akoHOAaTenbCTBa NULIEHA OOIMKHOM
4yeTKoCTU. BepoAaTHO, MO 3TOM MpUYMHE B OPUMONYECKON NuTepaType HeT eQUHCTBAa Mpu peLleHnn BOMpocoB O
TOM, Kakue nomnoxenus ct. 1 CK PO aBnsOTCA OCHOBHBIMW Hayanamu, U COOTBETCTBEHHO O KONMYECTBE TaKMX
Hayan (cm., HanpuMmep: MNuenuHuesa J1.M. Ykas. co4. C. 20 - 25; HevaeBa A.M. CemenHoe npaBo: Kypc nekuumi.
M., 2000. C. 26 - 35; NpaxagaHckoe npaBo: YuyebHuk: B 3 1. / Mog pea. A.lN. Cepreesa, HO.K. Tonctoro. T. 3. C.
310 - 315).

Ha nepsBblit B3rNAa K YWUCMy OCHOBHBLIX Hayan CeMeMHOro 3akoHoAaTenbCTBa CreayeT OTHOCUTb Takke
HEOBXOAUMOCTb MOCTPOEHNSI CEMEMNHBIX OTHOLLEHUI HA YYBCTBaX B3aMMHOMN M0GBU U YBaXEHWS, B3aVMOMOMOLLIM
1 OTBETCTBEHHOCTM Nepeq cembeit Bcex ee uneHos (n. 1 cr. 1 CK). Kpome Toro, Kak 04HO M3 OCHOBHbIX Havarn
yKa3aHo paspeLLeHne BHYTPUCEMEHbIX BOMPOCOB MO B3aUMHOMY COTTIacuio.

Oymaetcs, yto npaB .®. LepweHeBny, koTopbin nucan: "K ceMenHbiM npaBam He [OSMKHbI ObiTb
NpuYnCneHbl YyCTaHaBMMBaEMbIE 3aKOHOM MpaBa Ha B3aWMHy N0OOBb, yBaXKeHWe, MOYTEHNUE, MOTOMY YTO 3TO
MHUMBbIE MpaBa, NMLIEHHbIE CaHKUUW, - MPaBO UMEET AeNO TOMbKO C BHELUHMM MUPOM, HO HE C AyLIEBHbIM" <1>.
MoatoMy Bpsg nv cnedyeT cornawartbcs € yTBepkgeHueM, OyaTo npaBOBOe perynMpoBaHue CeMenHbIX
OTHOLLEHUN "MOXHO MOCTPOUTH TakumM 00pa3oM, 4TOObl OHO CNOCOGCTBOBAN0 CTAHOBMEHMIO U COXPaHEHWIO
MEeXay YreHamum ceMbU B3auMHOWN NOGBU U yBaKeHNS, OTBETCTBEHHOCTU Nepen CEMbEN N CTPEMIEHNIO YNEHOB
CeMbM OCYLLECTBMATbL B3aUMOMNOMOLLb M NOAAEPXKKY ApYr Apyra" <2>.



<1> llepweHesny ".®. Ykas. cou. C. 407.
<2> ['paxxgaHckoe npaBo: Y4yebHuk: B 3 1./ MNog pea. A.l. Cepreesa, KO.K. Toncrtoro. T. 3. C. 311.

BknioyeHre B 3aKOH paccMaTpyBaeMblX MONIOXEHWI, HaBepHoe, HeMb3s OLeHNBaTb OTpULATENbHO, ObiTh
MOXeT, cregyeT gaxe npuseTcTBoBaTb. Ho npu sTom Hago otaoaBaTb cebGe OTYET B TOM, YTO "nepeBecTu Ha
fopManYeckUin A3bIK" Takne NOHATUSA, Kak NtoboBb M yBaXkeHWe (B CEMbE), ellie HUKOraa He yaaBanoch U Bpsa nu
koraa-HMbyab yaacTcs.

Tak, B.N. Cunainckmn nucan: "EcTecTBeHHble M HPABCTBEHHblE OTHOLLUEHUSA NUWb feXaT B OCHOBE
IOPUANYECKMX OTHOLUEHWUIA 4NeHOB ceMbW. [MO3TOMYy Mpu TONKOBaHMM HOPM CEeMEWHOro npasa Heobxoaumo
CTPEMUTLCA NpuaaTb HOPMaM pPUAMYECKOE 3HayYeHWe, a He OorpaHn4YMBaTbCsl KOHCTaTMPOBAHMEM  UX
HpPaBCTBEHHOrO xapakrtepa" <1>.

<1> CuHainckuin B.. Ykas. cou. C. 485.

HeBO3MOXHO MPUHYAUTbL K UCMOMHEHWI0 B HaType 006s3aTenbCTBa MobOWTb U yBaxaTb OPYrMX YNeHoB
CeMbW, KaK HEBO3MOXHO obecneunTb JaHHOe 06A3aTenbCTBO CaHKLMAMN UK co3gaTth (npugymaTtb) 06sa3aHHOCTH
(v cooTBeTCTBylOLLME NpaBa), UCNOMHEHVE (peanu3auusi) KOTOPbIX MpuBedEeT K Lenu - B3auMHOW mnobBu ©
yBaXkeHuto. MNpakTnyeckn B AaHHOM Criydae Mbl MMeeM Aero C MPU3bIBOM, NMLLEHHBIM NPaBOBOroO COAEPXKaHWs.

YTo KacaeTcsa ynoMmHaHns 0 B3aMMOMNOMOLLM, TO 1 3aecb npaso 6eccunbHo. byagyyun "BMOHTMPOBaHHLIM" B
lopyanyeckylo mMatepuio, TpeboBaHve O HeOBXOAMMOCTM B3auMMOMOMOLLUM TpaHcdopmupyeTcs, npuobpeTas
dopmy 0653aHHOCTU NO COAEpPXKaHNIO OAHUMMW YIleHaMK CeMbM pPYruX.

HakoHel, cnoBocoyeTaHue "OTBETCTBEHHOCTb Mepes CEMbEN BCEX €e 4YSIeHOB" WCMONb30BaHO He B
ropngn4eckomMm cCmbicrie. |_|O-BI/I,D,I/IMOMy, B OaHHOM cClly4ae paccMaTpuBaeTCcAa couunanbHasad OTBETCTBEHHOCTb.
BO—I'IepBbIX, OCTaBaACb Ha punanyecknx no3nuuax, cnenyeTt cHUTaTtb, YTO OTBETCTBEHHOCTb HaCTynaeT npu
HanMuuM HEeKnX nPOTUBOMPAaBHbLIX AENCTBMIA. BoO-BTOpbIX, MpuBNEYeHMe K OTBETCTBEHHOCTW MNpeanonaraeT
NPUMEHEHWEe CaHKLMIN. B-TpeTbnx, CKONMbKO Obl HU FOBOPUIIOCH B HAyKe O TOM, YTO CEMbS ABMSETCS CyOHLEKTOM
npasa, UM 0 HEOOBXOOUMOCTU MPU3HAHUS CEMbW CYOBEKTOM npaBa <1>, 3aKOH HEe CYUTAET CEMbI0 YHACTHULIEN
NpaBOBbIX OTHOLIEHWIA. PerynnpytoTcs OTHOLLEHWS, CKNaablBaloLLMECcs Mexay YneHamn ceMby, U T.4.

<1> Cwm., Hanpumep: KpacaBunkoB O.A. OCHOBbI XUNULLLHOFO 3aKoHOA4ATENbCTBA: NPEAMET PerynmpoBaHus
n topuanyeckas npupoga // OCHOBbI COBETCKOMO XUMULLHOIO 3akoHogaTenscTtBa. Ceepanosck, 1981. C. 18 - 19;
Kopones 0.A. Cembs kak cybbekT npasa // XKypHan poccuickoro npasa. 2000. N 10. C. 61 - 66.

Cpean npuHumMnoB cemenHoro npasa B n. 3 cT. 1 CK P® ynomuHaeTcs paspelueHue BHYTPUCEMENHBLIX
BOMPOCOB MO B3anMHOMY cornacuio. Kak npegcraBnsieTcs, 370 Toxe Tonbko noxenaxuve. MNMo-sMgumomy, cnegyet
KOHCTaTMpOBaTb, YTO peyb naet ob ngeane, K KOTOPOMY HagO CTPEMUTLCS, MOHMMAas ero HeLOCTUXKUMOCTb. A C
NpaBOBOM TOYKWU 3peHMsi obecneyvnTb TOPXKECTBO B3aMMHOrO Corflacusi NpoCcTo HEBO3MOXHO. KOHEYHO, MOXHO
BMEHUTb B 0683aHHOCTb BCEM YfleHaM CEMbM peLleHue OnpeaerieHHOro poaa BOMNPOCOoB (M AaTb UX NepeveHb)
Tonbko "eanHornacuem". Ho, Bo-nepBbIX, He ByaeT N 3TO NPOM3BOSbHLIM BMELLATENBLCTBOM B CEMENHbIE Aena?
He npoTuMBopeuuT N 3TO CYTU CeMEeMNHbIX OTHOWeHMN? He npuBedeT nu K TOMY, UTO psg pelleHuid MpocTo
HEBO3MOXHO OydeT MPUHATb U3-3a pasHOrfacum Mexay YreHamy CeMbW UMM HEeXenaHusa KOoro-nmbo M3 Hux
yyacTBOBaTb B MPUHATUM pellieHns? Bo-BTopbix, MpaBo He obnagaeT u He MOXeT obnagatb cpeacTBamu,
KoTopble Mornu Bbl obecnevnTb peanusaunio Takoro poaa HopM.

Ha ykpenneHue ceMbM HanpaBreHoO OYeHb GonblUOe KOMYEeCTBO HOPM CEMEMNHOro 3akoHoAaTenbCcTBa.
Haxe pernameHTaumsi OTHOLUEHWIA, NPEALECTBYIOWMX 3aKMoYeHUto Opaka, KpoMe Mpoyero WMMeeT Lenb
crnocobcTBoBaTh yKkpenneHuto byayuwien cembn (cT. cT. 11 - 15 CK). [Npu paccMoTpeHnn gena o pacToOpXXeHUn
OGpaka npu OTCYTCTBMM COFflacusi O4HOro M3 CynpyroB Ha pacTopeHue BGpaka cyn BnpaBe MpUHSTbL Mepbl Mo
NPUMUPEHUIO CYMNPYroB 1 OTMOXWUTb pa3bupaTensCcTBo Aena, HasHavyuB Cynpyram CpoK Ans npumupeHus (n. 2 cT.



22 CK). PactopxeHue 6paka B cynebHOM MoOpsiAke OCYLIECTBMSETCH, €CnM CyooM YCTaHOBIIEHO, 4TO
AanbHeriwasi COBMECTHas U3Hb CYMNpyroB 1 coxpaHeHne ceMbl HeBo3MOXHbI (n. 1 cT. 22 CK). Cyg He moxeT
npu3Hatb Bpak (MOUKTUBHLIM, €Cnv nuua, 3aperucTpupoBaBlUMe Takon Bpak, 4O pacCcMOTPeHus Aerna cyaom
dakTnyeckn cosganu cembto (n. 3 ct. 29 CK). Pogutenu moryT ObiTb NULLEHbI POAUTENLCKUX MPaB NULWb Npu
HanMuYnn YpesBblvalHbIX OOCTOATENBLCTB, YKa3aHHbLIX B 3aKOHE, 1 B NOPSAKE, YCTAHOBIIEHHOM 3aKOHOM (CT. CT. 69,
70 CK),uT.o.nT.N.

Cne,u,yeT OTMEeTUTb, 4YTO YKpenneHnw cemMbu NpU3BaHbI cnocobcTBoBaTh U HOPMbl WHbIX 0Tpacne|7|
3aKoHoJaTenbCcTBa (Hanpmmep, XUnugHoro 3aKOHOﬂ,aTeJ'IbCTBa).

HepgonyctMMo npomsBosibHOe BMelUaTeNIbCTBO KOro-nMbo B fena cembu. OTO O3HA4YaeT, YTO YSIEHbI
ceMbu CBOOOAHbLI B MPUMHATUN Kakux Obl TO HU ObINO pelUueHun, 3aTparMBaroLLMX UHTEpPechbl cembu. HUKTO He
BNpaBe "OUKTOBaTb" CBOK BOSIKO YflEHAM CEMbM UMM OCYLLECTBNATb BMELLATENbCTBO B Aena CeMbU WHbIM
obpasomM (Hanpumep, poaMTENN OOHOrO U3 CYMpPYroB, OkasbiBasi CEMbe MaTepuanbHyl MOAAEPXKKY, NbITAKTCH
HaBsA3aTb HPaBALLMIACA UM 00pa3 XM3HWU, HO HE MMEIOT NMpaBa Ha 3To).

BmecTe ¢ Tem, paccmaTpuBas COAepXXaHuMe OAaHHOro NMpuHUMNa, BaXHO obpaTuTb BHMMaHue Ha TO, YTO
HeaonyCTUMO TOJIbKO NPOM3BOJSIbHOE BMeELLaTeNbCTBO. B pane cnyyvyaeB 3aKOH NMO3BONIAET BMelnBaTbCA B gena
cembmn. Takux cnyvyaeB Hemano. OTO KacaeTcs U pacTopxeHus Bpaka, n BocnutaHua AeTtewn, u np. Yawe Bcero
3aKOH [0MycKaeT BMeLlaTeNbCTBO B [Aena CeMbM Cy[a, opraHa ornekud M noneynTenbcTBa, Npokypopa. VHoraa
TakuMm npaBom obnagarT M MHble nuua. Tak, JOMKHOCTHLIE NMULA OpraHu3auuin U rpaxgaHe, KOTOpbIM CTaHeT
M3BECTHO 06 yrpo3e >M3HU WNN 340POBbI0 pebeHka, O HapyLleHWW ero NpaB M 3aKOHHbLIX MHTEPEecoB, 0653aHsbl
coobLwmTL 06 9TOM B OpraH oneku 1 nonedntensctea (n. 3 ct. 56 CK).

JonyulieHve 3aKOHOM Crny4aeB BMeLUATENbCTBA B [efla CEMbW NPOAMKTOBAHO CTPeMIieHneM obecnednTb
MHTEpechl "cnaboro” y4acTHMKa CEMENHbIX OTHOLLEHWI (Hanpumep, HECOBEPLUEHHOMNETHETO rpaXKaaHnHa) Unn He
OONYCTUTb OTCTYMMEHNA OT OCHOBHbIX MOMOXEHUN rocygapCTBEHHON CEMENHON NOSIUTMKL U T.N.

MpaBo B uUenoM (B TOM 4MCIe CEMENHOE) [OOIMKHO CTPEMUTBCS K obecnevyeHuro BO3MOXHOCTU
GecnpenATCTBEHHOroO OCYyLLeCTBfIeHUA cy6bekTMBHbIX npaB. B ct. 1 CK P® no cytm BocnpousBogutcs
obwenpaBoBo nNpuHUMN. Ero TopXXecTBO eCTb CBMAETENbLCTBO TOPXKECTBa MNpaBa. [ns ero [oCTMKEHUs
npaBoBble HOPMbI NpegycmaTpuMBalT Mepbl, obecrnednBalolne OecnpensaTCTBEHHOE OCYLUECTBIEHNE
CyObEKTUBHBIX MpaB, B TOM YMCIE YCTaHaBMMBaOT NOPSAOK peanusaumm npae, onpeaensitoT npouenypbl (opmbl
MU np.) OCyLleCTBNEHWUs MpaB, YKasbiBAlOT MEXaHWU3Mbl MPUHYXAEHUA 00A3aHHbIX UL, K MCMOSTHEHUIO CBOUX
00513aHHOCTEN, Ha3bIBalOT CaHKLMW, NPUMEHSIEMbIE K HApYLUMTENsIM Npas, U T.M.

lMpaBa n cBobogbl YenoBeka U rpaxpgaHuHa obecneuvvBatoTcs npasocyguem (cT. 18 KoHctutyumn PO).
3awmTa cemMenHbIX NpaB OCYLIECTBNAETCA CyAOM, a B Cryyasx, npegycMoTpeHHbIXx CeMenHbIM KoOeKcoM, -
rocyaapCrtBeHHbIMU OpraHamMu Unmn opraHamm onekn n none4vynTernbCcTBa. ,D,eVICTBVIH rocyaapcCTtBeHHbIX OpraHoB U
OpraHoB OMEKU 1 NOMNeYnTeNbLCTBA MOryT ObITh 06XanoBaHbI B cyae.

[nsa 3aknoyeHns bpaka Heo0Xoanmo B3aMMHOE JO0OPOBONbHOE Cornacue MyXXUYMHbl 1 XEHLLMHbI (. 1 CT.
12 CK). lNoHyxgeHue K BCTynneHuo B Opak HegonycTumo. W HeBakHO, OT KOro MCXOAWUT AdaBreHue W,
PYKOBOACTBYSICb KakUMW COOBOPaXeHWsIMWU, ero OCyLLECTBISIOT, OKa3biBAaE€TCS M OHO Ha OAHOro MMM Ha obowmx
CyOBEeKTOB, B Kakyto chopmy obriedeHo NoHyxaeHue (yrposa, Hacunue u np.) 1 T.n. B niobom cryyae cornacue Ha
BCTynneHne B 6Gpak [OMmkHO ObiTb 40OpoBONbHbIM. [Npn HapyweHun 3Toro TpeboBaHws Opak npusHaeTcH
HeaencTBUTENbHbIM (CT. 27 CK).

Bpak 3akniroyaeTcsi B opraHe 3anMcu akTOB rpaXAaHCKOro COCTOsiHMA (ganee - 3arc). [Npaea u
00513aHHOCTM CYNpyroB BO3HUKAOT CO AHSA rOCyaapCTBEHHOW peructpaumm bpaka B 3arce (c1. 10 CK). Takum
o0pa3oM, MOXHO KOHCTATUpOBaTb CyLLECTBOBaHME MoOCTynarta: HeT peructpaumm - HeT Opaka. 3ameHuTb
roCyJapCTBEHHYIO perncrpauuto  KakMM-nmbo MHbIM  akTOM HEeBO3MOXHO. LlepkoBHbIi Opak 3akoHOM He
npuaHaetcs. Npu OTCYyTCTBUM rOCy4apCTBEHHOW perncrtpauum dpaka He BO3HMKAKOT NpegyCMOTPEHHbIE 3aKOHOM
npaea n 0b6s3aHHOCTK cynpyroB. B GbITy rpaxkgaHCckumM GpakoM 4acTo Ha3biBAKT COH3 MYXXUWMHbBI U XKEHLUUHBI,
NpoXMBalLMX COBMECTHO 6e3 peructpauumn Gpaka (OpUCTbl OObIMHO MMEHYHOT TaKMX rpaxkgaH COXUTENAMMW).
Takass TepMMHONOrMS NpeacTaBnsieTcsl Henpuemnemon. [leno B TOM, YTO camo MOHSATMe "rpaxkaaHckui bpak”
NnosiIBUNOCb, KOrga rocnoAcTBOBasnl LEPKOBHbI Opak. M ecrniv nogu npoxuBanu CoBMeCTHO 6e3 coBepLueHus
COOTBETCTBYIOLLENO LIEPKOBHOIO obpsaa, TO roBOPUNN, YTO OHW COCTOAT B rpaxkaaHckom bpake. CerogHs 3akoH



CBSI3blBaeT MpaBOBble MOCNEACTBUA TOMbKO C Bpakom, 3apermcTpupoBaHHblM B 3arce. C 3TOW TOYKM 3peHus
apyrmx ©GpakoB, KpoMe rpaxgaHckmx (T.e. 3aperncTpuMpoBaHHbIX), BooOlle He cyuwlectByeT. MHorga nwu,
COBMECTHO npoxuBatoLmx 6e3 perncrpauum bpaka, UMeHyoT "dakTnyecknmu cynpyramu”. Cnegys 9Ton noruke,
MOXXHO FOBOpPUTb U O "topuamnydeckmx cynpyrax” (COCTosLMX B 3apernctpupoBaHHom 6pake). Ho He ObiBaeT Gpaka
HesapeructpupoBaHHoro. Henb3a crtate cynpyrom ("daktuyeckum”, "topuaumdeckum"), ecnm  Opak He
3aperncTpupoBaH.

oOBOpsi O paBeHCTBe CynpyroB kak 06 0gHOM M3 NPUHLIMNOB CEMEWHOIO 3aKOHOAATENbCTBA, Had0 UMETh
B BuAy criegytowime obctosTenscTea.

Bo-nepBbix, Nog paBeHCTBOM MHOrAa MOHMMAOT pPaBHOMPaBME, T.€. HanuMuMe y CyGBbeKTOB OOMHAKOBbLIX
npas (No coaepxxaHuto n obbemy).

BO-BTOprX, B rpaxagaHCKOM nMnpaBe noa paBeHCTBOM Cy6'beKTOB NnoHMMaeTCcAa OTCyTCTBMe Bnactm wu
nogYnHeHund, 1.e. OgnH Cy6beKT He MOXeT noeeneBatb OPYrMm.

Kak npencrtaBnsieTcs, B CeMEWHOM 3akoHOAAaTeNbCTBE O pPaBEHCTBE CYMPYroB roBopuTca B 0060MX
3HaYeHUsIX ATOro crnosa. [JaBHO MCYE3NO MPaBO JIMYHOW BNAcTU MyXXa Hah >KEHOW, a Tawkke poauTenen Hag
AeTbMW, ONEKyHOB Haf onekaembiMu <1>.

<1> Cwm., Hanpumep: WepeHesny I".P. Ykas. cou. C. 407.

MyX 1 keHa paBHbl B TOM CMbICIlE, YTO HE MOAYVMHEHbI APYr APYrY; OOWH CYNpyr HE MOXET rnoBefieBaTb
APYIUM.

Bonpochk! %13HU cemMbu peLlarTcs cynpyramy COBMECTHO U UCXOAs U3 MPUHLMMNG paBeHcTBa cynpyros (M. 2
cT. 31 CK): cynpyru paBHbl B npaBax (M 0693aHHOCTAX), T.€. paBHONPABHbI.

MpuHUMN paBeHcTBa Cynpyros BONMOLLEH B page ctaTen CemenHoro kogekca (ct. ¢T. 31 -39 u ap.).

Mo o6uwemy npaBuny MMEHHO cemenHoe BocnuTaHue obecnednBaeT 340poBbe, HM3NYECKOE,
MCUXNYECKOE, OYXOBHOE U HpPaBCTBEHHOE pasButue geTen. [103TOMy eCTeCTBEHHO, YTO OOHUM U3 MPUHLMNOB
CEMEWNHOro 3aKkoHOAaTenbCTBa Ha3BaH MPUOPUTET CEMEWHOro BOCMUTAHUA JdeTern. OTOT  MpuHUMN
KOHKpeTusnpyetcd B psge ctaten CeMeHoro kogekca (CM., B 4aCTHOCTW, CT. CT. 54, 55, 63, 121 - 123).

HeobxogumocTb  NPUOPUTETHOW  3alMTbl MNpPaB U WUHTEPECOB  HECOBEPLUEHHONETHUX U
HEeTpPygoCNoOCOOHbIX YIIEHOB CEMbM OOYCIOBMNEHa TeM, YTO 3TU Nuua obbl4HO ABNATCA Haubonee "cnabbimn”
yyYacTHVKaMN CeEMEWNHbIX OTHOLLEHUIN: UM OBbIYHO CrOXHee, YeM APYrMM YrieHam ceMbW, "NoCTOATh 3a cebs”, OHM
Hanbornee ya3BUMbI.

K uncny "MCTOYHMKOB" paccmaTpuBaemoro npuHUMna crnegyeT OTHecTM Takke Bceobuwyio aeknapaumio
npae yvenoBeka, NnpuHsaTyto OOH 10 aoekabps 1948 r. (B Hew BnepBble AeTW NPOBO3rNalleHbl 00bekTammn ocobon
3awuThl 1 3a60Thl), [leknapauunio 0 coumanbHbIX M NPaBOBbIX NMPUHLMMNAX, KacaloLwWwmxXcsa 3amTbl U Gnarononyyus
neten, ocobeHHO npu nepepayve neTel Ha BOCMMTAHME W MPU MX YCbIHOBMEHMM HA HaALUMOHANbHOM U
MeXxayHapogHoM ypoBHe oT 3 gekabps 1986 r. (OOH), KoHBeHuuto o npaBax pebeHka ot 20 Hosbpst 1989 r.
(OOH), EBponeiickyto koHBeHLMIO 06 ocyLecTBNeHMn npae Aeten ot 25 aHBapsa 1996 r. (CoseT EBponbl).

B uensx peanu3auuun gaHHoro npuHumna B CemerHoM Kogekce YCTaHOBIEH psf HOpM. Tak, obecneveHve
WHTEPECOB AeTeln AOMKHO OblTb NPeaMETOM OCHOBHOM 3a60Tbl UX poguTenen. Pogutenn He BnpaBe NPUYMHATD
Bpea U3M4EeCKOMy U MCMXMYEecKOMy 340poBbiko AeTeil. Crnocobbl BOCMMTaHUS OeTel [AOIMKHbl WUCKIoYaTb
npeHebpexunTensHoe, XecTokoe, rpyboe, yHuxarolee 4YenoBeveckoe AOCTOMHCTBO obpalleHue, ockopbreHus
nnu akcnnyatauuto geten (ct. 65 CK). Pogutenn moryT ObITb NULLEHBI POAUTENBCKUX NpaB (cT. cT. 69, 70 CK), Ho
3TO He 0CBOOOXAAET poauTenen ot 06s3aHHOCTU coaepxaTb cBoero peberka (n. 2 ¢t. 71 CK), nt.4. n1.n.

Poantenu o6s3aHbl cofgepatb CBOUX HETPYAOCNOCOOHbIX HECOBEPLLUEHHONETHNX AETEW, HyXXaatoWwmxcsa B
nomowm (ct. 85 CK). TpygocnocobHble COBepLUEHHONETHNE [OeTu 00s3aHbl  cogepXaTb  CBOMX
HeTpyZocnocobHbIX, Hyxaatowmuxca B nomowm pogutenen (ct. 87 CK). HeTpymocnocobHbin, Hyxaatowmiics



cynpyr umMeeT npaBo TpeboBaTb nNpedoCTaBMneHWss anMMEHTOB OT Apyroro cynpyra, obragatowero
HeobxoamMbiMu ans atoro cpeacteamu (cT. 89 CK), nt.g. u .M.

B cooTtBeTtctBMM C 4. 2 cT. 19 KoHCcTuTyumMmn PP rocynapcTBo rapaHTUpyeT paBeHCTBO npaB M cBobop
yerioBeka M rpaxpaHuHa He3aBMCMMO OT TMofa, pacbl, HAUWOHAmNbHOCTK, $3blka, NPOUCXOXAEHUS,
WUMYLLIECTBEHHOTO W [OJDKHOCTHOIO MOJIOXKEHMS, MeCTa >XUTEMbCTBA, OTHOLIEHWS K penurnm, ybexaeHun,
NPUHAANEXHOCTN K OOLECTBEHHbIM O0ObEeAMHEHMAM, a Takke OpYrux obcTosTenbCcTB. 3anpeljarTca niobble
POpMbI OrpaHUYEeHUs MpaB rpaxgaH no npusHakam CouuMarnbHOW, PacoBOW, HaLWOHANbHOMW, HA3bIKOBOW WK
penurno3Hon npuHagnexHoctn. CooTBETCTBEHHO B CEMENHOM 3aKOHOAATENbCTBE 3anpeLleHbl Ntobble (opMmbl
OrpaHUYeHnss NpaB rpakaaH npu BCTyNNeHMM B Bpak M B CEMENHbIX OTHOLUEHMSAX MO MpU3Hakam couunanbHOW,
pacoBOW, HALNOHAIBLHON, SI3bIKOBOW U PENUIMO3HON NpuHagnexHocTn (n. 4 ct. 1 CK).

MpaBa rpaxgaH B cemMbe MOryT 6bITb OrpaHMYeHbl TOMBLKO Ha OCHOBaHUM heaepanbHOro 3akoHa U TOMNbKO B
TOW Mepe, B Kakoll 3TO HEOOXOAUMO B LENSAX 3aLMTbl HPAaBCTBEHHOCTU, 300POBbS, NPaB M 3aKOHHbIX UHTEPECOB
Opyrux 4YneHoB ceMbUl U MHbIX rpaxaaH (n. 4 ct. 1 CK). "Uctokn" gaHHoro npaBuna Haxogdatrcd B 4. 3 cT. 55
KoHcTuTyummn PO.

§ 3. PasBuTre cemMenHoro npaesa 1 3akoHOA4aTENbLCTBA

CeMmeliHble OTHOLLEHMS BbITEKAIOT U3 BMOMNOrMYecKkon Npupoabl YenoBeka, SIBNSITCS BaXKHENLLEN YacTbio
KynbTypbl Nt060Oro 3THOCa U aKTUBHO BKIIOYEHbI BO BCE KIlOYEBble couMarnbHble U 9KOHOMMYecKkune npouecchl. C
NepBOObITHLIX BPEMEH PerynupoBaHne CeEMeNHbIX OTHOLUEHWI OCYLLECTBASANOCh Ha OCHOBE ObOblYaeB, TpaauLuuii
N penurMosHbIX KaHOHOB. PasBuTve nNpaBOBOro perynupoBaHWs CeMeVHbIX OTHOLUEHWA XOTH M UCXOAUT M3
rocygapCTBEHHON MAEONOorMM M CTOSAWMX neped rocygapcrBoM 3agady, HO HE MOXET He yuuTbiBaTb BCe 3TK
obcTosaTenscTBa. B nonHon mepe ato oTHocuTCA 1 K Poccun.

Ha sisblveckon Pycu oGbivyan ycTaHaBnMBanu BO3MOXHOCTb CO30aHUA CEMbM C MOMOLLbIO "BblKyna"
unu  "kpaxu" HesecTbl. [lpM HanMMuMM MMYLLECTBEHHBIX BO3MOXHOCTEM Y MYXYMHbl NPaKTUKOBaNuCb
MHOFOXXEHCTBO W HaroXHWYeCTBO. YCTOMYMBOCTbL CEMbU 3aBucCeNna OT MHOMMX OBCTOATENbCTB, HO MOCKOSbKY
rnaBov cembm ObIN My, KDENOCTb NN pacnaj CeMbW BO MHOrOM 3aBUCENN OT €ro BONU.

C npuHATMEM XpucTuaHcTBa (988 r.) LepkoBb cnoco6CcTBOBana yKpenneHuio MoHoramHoro Gpaka.
LlepkoBbio GbinNKM yCTAHOBMEHbI MpaBumia 3akmntodeHust 6paka, npaBa U 00S3aHHOCTM CynpyroB, AETeW, ApYrux
nuu. CTporo pernameHTUPOBanncb BO3MOXHOCTb 1 YCMOBUA AnA passoaa.

XpuctnaHcteo npuwno w3 BusaHtun (BocTouHon Pumckon vMnepum), penurnosHble WMHCTUTYTbl U
KaHOHMYeCcKMe TeKCTbl Takke ObiMM nosaMMcTBOBaHbl M3 BocTouHow Pumckon umnepumn. WHTepecHo, 4To
BM3aHTWUNCKNE MNpaBOBble OOKYMEHTbl B MOMHON Mepe uchbiTanu Ha cebe BNUSHME XPUCTUAHCKOW penurmmn v
mopanu. OcobeHHO rnyboko NPOHMKNWM XpUCTMaHCkue ugen B OpadvHo-ceMenHoe npaBo. B cBow ouvepedpb
npaBoBble TEKCTbI - 3KMNorKM npegcrasnanu cobon pedyumpoBaHHyto Bepcuto Kogekca KOCcTuHMaHa - BepLUUHBI
TbICAYENETHEro pa3BUTMSA aHTMYHOro npasa <1>. Tak YTo B onpeaeneHHOM CMbIcre pycckoe BpayHo-ceMenHoe
NpaBO FeHeTMYeCKM CBSI3aHO C PUMMCKMM, XOTS npaBa Kak TakoBoro MockoBckoe LapcTBo OT BusaHTum He
nepeHsno.

<1> Cm.: KpawennHHukos N.B. AHTu4Hoe npaso. M.: CtatyT, 2018. C. 95 - 105, 130.

Ha Pycu n BnocnegctBum B Poccuinckon mmnepmm ceMemHo-6payvHblie OTHOLIEHUSI Aonroe Bpemsi
perynupoBanucb LEepPKOBHbIMU, a He 3aKoHOAaTeNbHbIMM AoKkyMeHTamMu. Hu Pycckas MNpasga (1016 r1.), Hu
CobopHoe ynoxeHune Anekcess Muxannosuya (1649 r.), Hn gaxe Ceog 3akoHoB Poccuiickon nmnepumn (1833 r.)
He CMOIMM MOSIHOCTbI 3aMeHUTb kopmume kHuru u Khaury TlMpaeun Cesatbix Anoctonb, CeaATbix Cobopos
BceneHckux, MomecTHbIX 1 CeaTbix OTelb. YCTaB AYXOBHbIX KOHCUCTOPUN, YTBEPXOEHHbIA MMnepaTopom B 1841
r. (sTopas pen. 1883 r.), perynupoBan Hapsgy C OpyryuMyM BOmnpocamMu MOpPsiAOK BeaeHus 3anmcen bGpaka,
POXOEHUSA N CMEPTU U T.M. B METPUYECKUX KHUFAX.

3aknioyeHue 6paKa coBepwanoCb B UepKBAX (BEH‘-IaHVIe), apyrue npoueaypbl cHUTanucCb
HeAeNCTBUTENbHbLIMMN. Ons coBepLieHud o6pﬂ/:|,a nogaBaliMCb  OOKYMEHTbl, cCBuaeTesnbCTByrowne o



BO3MOXHOCTMK Bpaka. Kpome Toro, Aenanock onosellieHre 0 6padylolnxcsa U aate BeHYaHus.

B uensx noaTBepXaoeHUs BO3MOXHOCTM Opaka CBSILLEHHMK MpPOBOAUIT TaK HasbliBaeMbll 0ObICK -
onpaluvBan npuxoXxaH no NoBoAy HanuMyus UnNu OTCYTCTBUSI NPENATCTBUMA K COBEPLUEHWNIO BeHYaHus. Kak nucan
K.A. HeBonuvH, "yBaxanocb 3acBuaeTenbCTBOBaHWE TOMbKO Tex Niofen, Ha MnokasaHue KOTOpbIX MOXHO
NONOXUTbCS. YOOCTOBEPEHNE MX O TOM, YTO HET MPEensdATCTBMS K COBEPLUEHMIO Mpepnonaraemoro OGpaka,
nanaranocb NMCbMEHHO, OOLIKHOBEHHO, MOXET ObITb, MOA CaMOK BEHEYHOI MaMATLIO, U BbINO UMW UNKU OPYrMMN,
no nx 4oBepuio, nognunceiBaemo"” <1>.

<1> HesonuH K.A. NcTopus poccnickux rpakgaHckmx 3akoHoB. YacTb nepsas: BeegeHne v kHura nepsas
0 coto3ax cemencTBeHHbIx. M.: CtatyT, 2005. C. 372 - 373.

"BpayHbii 0bbIcK" BKItoYan B cebsi BoceMb MYHKTOB, OOCTOSATENbCTBA KOTOPbLIX CBSLLEHHUK OOIMKEH Obir
nccnegosatb: 1) 3BaHME U COCTOSIHUE; 2) MECTO XUTeNbCTBa; 3) BO3pacT; 4) OTCyTCTBME NITOTCKOrO U AyXOBHOrO
poacTBa M CBOWCTBA; 5) ceMelriHoe nonoxeHue; 6) B3aumMHoe cornacue (OTCyTCTBME MPUHYXAEHUS); 7) cornacue
poauTenen unu onekyHos; 8) HeobxoaMMble MMCbMEHHbIE JOKYMEHTbI, NpunarasLlumnecs K "obbicky" <1>.

<1> Cm.: N3 uctopum nepsbix 3anucen (pyc.). 2011. OdumumnansHbii cant NocyaapCTBEHHOTO KOMUTETA MO
aenam 3AIrC YensbuHckon obnactu 1
http://www.gk74.ru/Publications/Victopusa%20opraHoB%203ATI C%204ensbuHckon%2006nactn/Onprint?id=413.

Mpu BCTynneHun B Opak OT MyXa Ha >XEHy pacnpoCTPaHSANMCb 3BaHMe, TUTyn. 3TO HasbliBanocb
coobueHne npaB cocTosdHus. Hanpumep, BCcTynuBwaa B Opak C KHSA3eM CTaHOBWMACb KHArMHeW. Takoe
COCTOSIHME COXPaHAOCh N Nocrie CMepPTU MyXa, 4O HOBOIo 3aMy>XeCTBa.

Ms3BecTHbIn ucTopuk npasa M.®. Bnagumupckun-bygaHoB B koHue XIX B. Bbligenan Tpu Buaa
MMYLLECTBEHHbIX OTHOLUEHUM CYynpyroB: 1) noguYMHeHne MMYLLIECTBA XXeHbl NpaBy MyXxa; 2) O6LLIHOCTL NpaB Ha
nmyLLecTso obonx cynpyros; 3) pasgenbHOCTb MMYLLECTBEHHbLIX MpaB CynpyroB. B cnaBsiHCKOM npaBe MOXHO
BbISIBUTb BCE TPY yKasaHHbIX TUMa B NOCNeAoBaTENbHOM MCTOPUYECKOM Pa3BUTUW: OPEBHENLLee BpeMs, Koraa
NNYHbIE OTHOLUEHUA OCHOBaHbl Ha 3aBMCUMOCTW XEHbl, B MMYLLUECTBEHHbIX OTHOLUEHMSX MpPU 3TOM Henb3s
OTbICKaTb HU Pa3fernbHOCTU MpaB CynpyroB, HU OBLLHOCTU WX; BMECTE C JIMYHOCTLIO XEHbl U UMYLLECTBO €e
NoAYnHSIETCA NMpaBy Myxa <1>.

<1> Bnagumupckuii-byganos M.®. O630p uctopum pycckoro npaea. 5-e usg. M3g. kHuronpogasua H.A.
OrnobnwuHa // http://civil.consultant.ru/reprint/books/352/479.html.

Mepuog XIV - XVII BB. xapaktepusyeTca rocnogctBoM OOLIHOCTU CEMEWHOro MMylLlecTBa B 4actu
MMYLLIECTBA Kak NpeAHasHa4YeHHOro Ansg 3aknoyeHns bpaka (npuaaHoe), Tak u NpnuobpeTeHHoro B nepunog opaka.

OpHako, kak oTmevan K.I1. TlobegoHocueB, "y Hac BO BCEW WUCTOpUM C 3amMedaTerlbHOWN
nocrnefoBaTenbHOCTLI0O MPOBEAEHO Hayano pasgenbHOCTM MMYLLECTB Mexay cynpyramu. Myx Hukorga He
3aHuMan ropunandeckn Mecto pacnopaautenda n snagenbua, XoTAd (baKTI/ILIeCKI/I M HernacHo Mor npuceonTb cebe
BNacTb HaZ MMYLLECTBOM >XeHbl, KaK rnaBa CoK3a, B CUIYy CBOEro MoNOXKeHUs MOr ee NpuHyauTb, B JOMaLUHEN
XWU3HU, K OENCTBUAM MO UMYLLECTBY, AN HEE HEBLIFOAHBLIM; HO HU OAMH U3 CYMNpPYroB He CTECHSJSICA 3aKOHOM B
pacrnopshkeHu CBOMM uMyllecTBom 6e3 cornmacus gpyroro, Tem Gonee He WMen npasa Mo CBOeW Bose
pacnopsikatbCsl UMYLLLECTBOM APYroro: OHO B OTHOLLEHMM K HEMY Bceraa 6bifo YyXXuMm nmyectsom” <1>,

<1> TlobepoHocueB K.[N. Kypc rpaxgaHckoro npaBa. YacTb BTopas: [lpaBa CeMeENCTBEHHbIE,
HacneacTBeHHble U 3aBellartensHble // http://civil.consultant.ru/elib/books/16/page_18.html.

B ct. 109 4. 1 1. X CBoga 3akoHOB Poccuickor umnepun npegycmatpuBarnocb, YTo Opak He cosgaer



obllero BnageHus umyllectsoM. Kaxablil U3 cynpyroB mMor uMeTb U NpuobpeTaTb OTAENbHY0 COGCTBEHHOCTb,
XOTsl NpU 3TOM, cornacHo cT. 107 HasBaHHOro 3akoHa, xeHa obsizaHa MOBMHOBaTLCHA MY)XY CBOEMY Kak rnaBe
cemeicTBa, npebbiBaTb K HEMY B fHOOBU, MOYTEHWM U HEOTPAHWMYEHHOM MOCHYLIAHWMK, OKasbiBaTb €My BCSIKOE
yroxageHue 1 NpMBA3aHHOCTb Kak X03alka goMa.

Takum 06pasom, B NMYHbIX OTHOLUEHUSIX XeHa Oblna 3aBMcMMa OT MyXa, a B MMYLLECTBEHHOM MraHe
cynpyru Obinn camocToATenbHbl M He 3aBucenu Apyr oT apyra. lNpu atom cornacHo cT. 114 4. 1 1. X CBoga
3aKkoHOB Poccuitickon  mMmnepunm  cynpyram  Obinio  paspelleHo  pacrnopsbkaTbCAd  CBOMM  MMYLLECTBOM
camMocToATenbLHO 6e3 cormacusa gpyroro cynpyra. Beipaxascb COBpeMeHHbIM S3bIKOM, 3aKOH Ha MEpPBbIN B3rNsA4
nopoxgan KOH(MAWKT MHTEpPecoB, OAHAKO, YYuUTbIBas WCTOPWMIO BOMPOCA, MOXHO FOBOPUTbL O MOCTENEHHOM
BblpaBHMBaHUM NPaB Myxa W XeHbl. O4HaKo AnS 3TOro AOSMKHO NPOWTU MHOFO BPEMEHW U NMPOU3ONTM MHOrMO
cobbITA, B TOM Yncne 1 nNpaBoBbiX. MHOrMe UMBUNNCTbI OOOCHOBAHHO KPUTUKOBaNM AaHHOe nonoxeHue. Tak,
A.W. 3aropoBckuin oTMeyar, 4To "cucTema pasfgernibHOCTM MMYLLECTB CYNpyroB He MoOXeT OblTb OnpaBAaHa Hu
cywiectBoM 6Opaka, HM NpakTU4eckMMu MNOTPeOHOCTAMW, HU UCTOPUYECKUM pasBUTMEM paccMaTpuBaemoro
MHCTUTYTa. Bpak ecTb BO3MOXHO NOMHoe OBLEeHMEe XN3HW CYnpyroB; Mexay Tem Mpu cucteme pasaenbHOCTM
MYXX W KeHa - Moamn Yyxue apyr gpyry" <1>.

<1> 3aroposckun A.N. ®parmeHT kHurm "Kypc cemeriHoro npasa” // CemerniHoe u xunuwHoe npaso. 2006.
N 3, 4; 2007. N 4, 5; 2008. N 1 - 6; 2009. N 1; CIC "KoHcynbTtaHTlntoc".

Kpome Toro, ct. 117 4. 1 7. X CBoga 3akoHOB paspeluana cynpyram BcTynatb Mexagy cobon B
obs3aTenbCTBEHHbIE OTHOWeHus. Bonpoc o6 obs3atenbcTBax Mexay cynpyramy Bbi3blBan CMopbl €lle npu
EkatepuHe Il, n B 1763 r. CeHaT peLuuns, 4TO npogaxa UMEHUI XKEHON MYXY HeJonyCcTMMa, NOCKOMbKY KeHa, Kak
HaxoasLascsa nof BNacTbio Myxa, Ha "gade eMy Kynden npoTMB BOMK ero crnoputb He moxeT". OgHako B 1825 .
"KOMUCCHS 3aKOHOB, paccyXas No TOMy e BOMpoCy, He Haluna 3anpeTta coBepLuaTb NPOAAXN UMEHWUIA OT XEHbl
MYXy" 1 "npuHUMN cBoboabl CAENOK MeXay cynpyramu BocTopectsoBan” <1>.

<1> Bnagumupcknii-bygaHos M.®. O630op uctopum pycckoro npaea. 5-e usg. M3g. kHuronpogasua H.A.
OrnobnwuHa // http://civil.consultant.ru/reprint/books/352/479.html.

Pasgen Il 4. 1 1. X CBoga 3akoHoB Poccuiickon nmnepum onpegensn npaBoBOe NMoOsioXeHue poauTenen
n p,eTeﬁ, B TOM u4ucrne o0cobGeHHOCTU NnpaBoBOro noJsioXXeHnAa 3akKOHHbIX U HEe3aKOHHOPOXAEHHbIX ,ueTe|7|,
Yy3aKOHEHHbIX U yCbIHOBMNEHHbIX. CornacHo cT. 119 Bce OeTw, poXAeHHble B 3aKOHHOM Opake, nMpusHaBanucb
3aKOHHbIMU, XOTHA Obl OHWM MO €CTeCTBEHHOMY MOPSAKY POAMNMCH CAMLLIKOM paHO OT COBeplueHus Gpaka, ecnu
TOMbKO OTeL He OTpuuan 3aKOHHOCTU UX POXAEHMS; MMOO MO MpeKpaweHun unuv pacTtopxeHun Opaka, ecnu
TONBbKO MeXay AHeM poxaeHus pebeHka n gHeM cMepTn OTua Mnu pacTtopxeHus b6paka npowno He 6onee 306
OHen.

Ecnun 6pak 6bin Npu3HaH HedencTBUTENbHBIM, TO POXAEHHbLIE B TaKkOM Opake AeTW CoXpaHsanu npaea AeTen
3akoHHbIX (cT. 131.1 CBoga). B cnyyae HegoOpocoBECTHOrO NOBEAEHMS OAHOIO U3 POAMTENEN NpW BCTYNSEHUN
B O6pak y gpyroro poautens 6bin10 NpeMMmyLLeCTBEHHOE NpaBo TpeboBaTb OCTaBMNEHUS OETEN C HUM.

XapaKkTepusysi NpaBoBOe NONOXeHNe He3akoHHbIX AeTen, A.W. 3aropoBckuini oTMeYan ero Kak ocTaBneHHoe
B 3akoHoaaTenbCTBe Ge3 BCSAKOro onpenerneHus: "3akoH oTpuuan lopuanYeckylo CBs3b UX C POAUTEMSMU MO
€CTEeCTBY M C POAOM OTLA UM MaTepu, BOBCE HE MpU3HaBas B3aMMHbIX HACNeACTBEHHbIX NPaB MeXay HUMU U
POAMTENAMU UX U POACTBEHHMKAMM WM yManumBan Aaxe O POAUTENbCKOW Hag HMMM Bnactu. B YronoBHom
YNOXEHUN GbINO NOCTAHOBMEHO (CT. 994), 4TO B cryvyae NPOTUBO3AKOHHOIO COXUTUSI HEXXEHATOro C HE3aMY>XXHEN,
ecnu poauTcsa MnageHew, oTel o6s3aH, coobpas3HO CO CBOMM COCTOSIHMEM, 06ecneyvnTb NpUnuMYHbBIM 06pasom
cogepxaHve MaTepu U MnageHua; Ho 00s3aHHOCTbL B 3TOM Criydae npoucTekaeT He OT rpaaaHCKoro
IOPMONYECKOTO OTHOLLEHUS!, HO OCHOBaHa Ha OTBETCTBEHHOCTM 3a NOCHeACTBUE BUHbI U MpocTynka" <1>.

<1> 3aroposckuin A.N. ®parmeHT kHUrn "Kypc cemeinHoro npasa" // CemenHoe 1 xunuiHoe npaso. 2006.
N 3, 4; 2007. N 4, 5; 2008. N 1 - 6; 2009. N 1; CI'C "KoHcynbTtanTlntoc".



CraTbsa 164 1. X CBOAa 3aKOHOB pacnpocTpaHsifia poanTENbCKYO BNacTb B OTHOLIEHMM aeTel oboero nona
N BCSIKOTO BO3pacTa C pasnuuMeM B Npedenax, YCTAHOBMEHHbIX 3akoHOM. Pogutenn ansa uvcnpaBnenus
CTPONTUBBLIX U HEMOBUHYIOLLMXCA OETEN MMENW npaBO ynoTpebnaAtb AoOMallHME UCnpaBUTENbHbIE MEpPbl, a B
cnyyae 6e3ycnelHOCTU Takux CPeacTB poauTernen B OTHOLLEHUM OeTEeW, He COCTOSLUX Ha rocyaapCTBEHHOWN
cnyxbe, 3a MX yNOpPHOE HEMOBUHOBEHME, Pa3BpPaTHYH XWU3Hb M ApYyrMe sIBHblE MOPOKU 3aKmM4vaTb B TIOPbMY, a
Takke NPUHOCUTL Ha HKX Xanobbl B cyabl (cT. 165). Ho poauTtenn He nMenu npaBa Ha u3Hb AeTeN, 3a yOuicTBo
JeTen ux NofBepranu yrorioBHOMYy HakasaHuto (cT. 170). MNpyn 3TOM MCku OeTen K poautensm mno fAWMYHbIM
obuagam mnn ockopbneHnsiM Kak YronoBHble, TaK W rpakgaHCKue He NpuHMManuch. VckniouyeHne cocTaBnsanm
cnydan, KOTopble MoAnazanu MOA4 YronoBHble HakasaHus (cT. 168). [etu mornm 6biTb OCBOGOXAEHbI OT
0083aHHOCTM MOBUHOBATLCA pPOAUTENSIM TOMBKO B Chydae, korga Te WX MpuHYXZanu K COBepLUEHUIo
NPOTMBO3AaKOHHbIX AesHul (CT. 169).

B u. 1 1. X CBOOaA 3aKOHOB COAEPXUTCS OOCTAaTOUHO LUMPOKUIA NepeyeHb NpaB u 06s3aHHOCTEN poanTenen
B OTHOLUEHUWM [OEeTen, BKMYalLWMA, B 4YACTHOCTM, ODS3aHHOCTb poauTenen "AaBaTb HECOBEPLUEHHONETHUM
JeTaMm nponuTaHue, oaexay W BocnuTaHue, Jobpoe M 4yecTHoe, Mo CBOEMy COCTOsHuMKW" (cT. 172), obpawaTtb
BHMMaHWe Ha HpPaBCTBEHHOe 0bpas3oBaHMe CBOMX AETel U cTapaTbCs AOMAaLUHUMM BOCMUTAHMEM "MPUrOTOBUTH
HpaBbl X W COOENCTBOBATbL BUaaM npasutenscTea” (CT. 173), N0 AOCTUXEHUM AeTbMU onpeaeneHHoro Bo3pacra
onpefenuTb CcbiHa Ha crnyxby unu npomeicern, a AoYb oTAaTb 3amyx (cT. 174), B crniyyae obuabl, HAHECEHHOW
OeTaMm, poanTenu MMenu nNpaBo BCTyNaTbCs 3a HUX U obpallaTbCs ¢ UCKOM O 3alumTe mx npae. (cT. 175).

3akoHoOaTenbCTBO TEX NET 3Hano OTHOLWEHMS No YCbIHOBIEHUIO. Tak, Oblno 3anpeweHo YCbIHOBINATb
niuam, MMeLWMM COOCTBEHHbIX 3aKOHHbLIX WK Y3aKOHEHHbIX aeTen, Ho 3To orpaHmn4yeHme He KacalloCb
YCbIHOBJ1€HUA COOCTBEHHbIX BHeraHHbIX neten. Takoe YCbIHOBJ1I€EHNE O0NnyCKalnoCb Mo [OOCTUXEeHUu
nverwmmMmnca 3aKOHHbIMU UK Y3aKOHEHHbIMU OeTbMU COBEpPLUEHHONeTUA U C UX cornacuda, a Ao AOCTUXEeHUA
COBepLUeHHONeTna - ToONbKO Npu XNU3HW Apyroro poanTena n ¢ ero cornacua <1>,

<1> CMm. nogpobHee: 3aroposckunn A.N. ®parmeHT kHurm "Kypc cemeriHoro npasa" // CemelnHoe u
xunuwHoe npaso. 2006. N 3, 4; 2007. N 4, 5; 2008. N 1 - 6; 2009. N 1; CIC "KoHcynbTanTlntoc".

Oneka ¥ none4ynTenbLcTBO yCTaHaBnmBariMCb Haa HeCOBepLWEeHHONeTHUMMU B BO3pacTte A0 20 ner.
ManoneTHue B BO3pacte A0 17 net He mornu pacnopaxartbC4 CBOMM MMYLLECTBOM, a C 17 net pe6eHOK Mor
coBepLiaTb OOMbLUMHCTBO CAENOK, HO C COrfacus nonevmTens.

Bonpocamu onekun Beganu pasHble yupexaeHusi B 3aBUCUMOCTU OT TOrO, K KAKOMY COCITOBMIO OTHOCMIICS
peGeHoK: onekamu No COCrioBUO NMOTOMCTBEHHbIX ABOPSIH 3aHMManuMcb OBOPSIHCKME OMEKM, MO COCMOBUIO NINYHbIX
OBOpPsAAH (MOTOMCTBEHHbIX TrpaXdaH, KynuoB, MeLlaH W KPeCTbsiH, >XUBYLUMX WNN BRagerowmx HeaBVKUMOMN
COOCTBEHHOCTLIO B Npeferniax ropoga) - CMpoTckue cyabl <1>.

<1> Cwm. nogpobHee: Bnagmmmnpckmin-byaoaHoe M.®. O6G3op ucTtopum pycckoro npaea. 5-e wsg. Msg.
kHuronpogasua H.A. Orno6nuHa // http://civil.consultant.ru/reprint/books/352/479.html.

Betynuswun B cuny B 1833 r. Ceoa 3akoHoB Poccuiickon umnepuun B 4. 1 T. X ("3akoHbl rpaxgaHckue")
npegycmartpusan criegylolime oCHOBaHWs Ans pa3Boaa:

1) cynpyxeckas nsmeHa - npentobogesiHue (ct. 45);

2) Hanu4yme OByx n 6onee 6pakos (cT. 666);

3) 6e3BecTHOE OTCYTCTBUE Cynpyra B TeYeHune naTtu net (cT. 54).

Mpu atom B CBOOE 3aKOHOB MPAKTUYECKM HE YMOMMHANoOChb O MOCNeAcTBMAX pacTopxeHus Opaka. Kak
obpawan sBHumaHue K.I1. MobegoHocues, "No pacTtopXeHun Opaka cynpyram (Kpome criyjaeB, B KOMX BUHOBHbIV

ocyxgaeTcsa Ha 6e30paune) gaetcs Bons BCTynaTb B HOBbIV Opak”.

Kpome npouenypbl paseoga 6bina npedycMoTpeHa 1 npouenypa pasnyyeHust cynpyros - korga He 6bino



npvuvH Ang passoja, "HO 3a SBHBIM Hecorracuem Mexagy cynpyramu [O3BOMSNM UM XKUTb, Brpedb A0
npUMUpPEHUsi, oTAernbHO, "B Hagnexawem uenomygpuun®, ¢ Tem, 4YTO, Nokyaa He MNPUMUPHATCH, HU TOMY, HU
ApyroMmy He nosBonsieTcsa BCTynaTtb B Apyron bpak, T.e. "ocTaBaTbCs UM Hascerga 6e3bpayHbiMn” <1>.

<1> TlobepoHocues K.N. Kypc rpaxgaHckoro npaBa. Yactb BTopasa: [lpaBa ceMencTBEHHbIE,
HacrneAcTBeHHble 1 3aBeLlatenbHble // hitp://civil.consultant.ru/elib/books/16/page _18.html.

Bonpoc o pa3genbHOCTM XW3HM CynpyroB Mor BbiTb MOCTaBMEH, €Cnn Cynpyr, HanpuMep, 0TKa3arncs XuTb
COBMECTHO C >XEHOW, "yganun >XeHy W3 KBapTupbl" unmM caenan "ansg XeHbl OOLLYI XM3Hb HEBO3MOXHOW
BCNeACTBME CUCTEMATMYECKUX NpecnegoBaHnn, Nnoboes, SBHO pa3BpaTHOro nosegexHus n T.n.". Npu aTom Myx He
ocBoboxparncsa oT 0693aHHOCTM coaepXaTthb XeHy. Bo3amoxHbI 6binv 1 6onee cnoxHele cnyvaun. Hanpumep, ecnu
MY>X He BbIFTOHSIET XXEeHy M3 JoMa, HO BCEM CBOWMM MOBEAEHMEM MOKa3biBaeT, YTO XO4eT n3baBUTbCA OT Hee:
ockopbnsieT, rpybo un xectoko obpallaeTcs, 3aBOAUT HENO3BONMMUTENbHbIE CBA3M, TOoraa BOMPOC O COAEPXaHWUU
cynpyru peluaetcs, no MHeHuio A./. 3aropoBckoro, ucxoas 13 obLiero cMbicrna Hopm 0 npaeax 1 06A3aHHOCTAX
cynpyros: "...XOTb 3@KOH W NMOHUMAaET MPUHUMNNanbLHO 06A3aHHOCTb MyXa AaBaTb COAEPXKaHUE XXeHe NuLlb npu
COBMECTHOM >KU3HW CYNPYroB, HO TOT XKe 3aKOH BMeHSET B 0053aHHOCTb MYXY XWUTb C XXEHOW B cornacum, ysaxarb
M 3awmwaTe ee, obneryatb €M HEMOLUM N N3BUHATL €e HeQOCTaTK1, a 3Ha4YuT, MOXeT N U3 3aKoHa BblTeKaTb,
4YTO OH OOpekaeT NOKPOBUTENBLCTBYEMOrO Cynpyra Ha npecnefoBaHune, ockopbneHve n nobou, nuwias cnaceHus
oT 3Tnx 6ea B pa3gernbHOM XXU3Hn?"

Ho cnyyanock n HaobopoT, Koraa BOMpoC O pa3fenbHOW XM3HU BO3HWKaN nepes cyaom no npocbbe myxa
no I'IpVI‘-II/IHe nosegeHud, I'IpI/I KOTOpOM COBMEeCTHOE XXUTenbCTBO CTaHOBUTCA HEBO3MOXXHbIM. TaKme BOI'IpOCbI
TakKke pellanucb He TOMbKO MCXOAdA U3 MPUHLUUNA COBMECTHOM XU3HU CYNpYyroB, HO U UCX0As U3 TOro, YTO 3aKOH
NPeanuCbIBaeT XeHe MposBMATL YBaeHUe, MOYTEHWE U NPUBA3AHHOCTL K MyXxy: "Henb3s TpeboBaTtb, 4TOObI
MYX, HEB3Mpas Ha MOSTHOE MOMpaHWe XXEHOW ero CeMEeWHOro aBTopuTeTa, ocTaBasics B ponyn JOMOXO03siMHa Mo
OTHOLLIEHUIO K XKeHe" <1>.,

<1> 3aropoBckmn AWM. O pasBoge no pycckomy npaBy. XapbkoB, 1884 r. /I
https://www.twirpx.com/file/1052066.

nOpﬂ,El,OK pacTopXeHnA 6pa|<a M npouenypbl pasnyyYyeHuAa TOro BpeMeHu obnaganu onpeaeneHHbIMn
npoueccyalribHbIMU ocobeHHocTamMu. Tak, HanpuMmep, He OonyCcKanoCb npeactaBUTENIbCTBO, CcnopAlne OOJTKHbI
Obinn BbICTynatb JIMMHO B cCyAae. B uncne pokasatenbcTs npesanupywuiee 3Had4eHune oTaaBasioCb
cBunaeTesnibCKMM MnokasaHuAaM, NnmnMcbmMamMm. 38‘~IaCTyI-O npouecc wumen OOBUHUTENBHbIN Xapaktep u CoCcToAn B
YCTaHOBJ1EHNN NpPeCcTynieHuad, B HaCTHOCTU B Criyvaax npemo6o,u,e;|Hv|;| OOHUM U3 CyNnpyros.

CoueTtaHue LLePKOBHOIo U rocygapCTBeHHOro perynmpoBaHna npoaosnkanocb 40 KOHUa 1917 r.

Bonblwesrkn obpatunncb K NpaBOBOMY PErynMpoBaHMI0 CEMEWHOro npaBa NpakTU4Yeckn cpasy nocrne
okTabpbckoro nepesopota 1917 r. XoTa oHW 1 oTpuuanu "npasoBomn eTuinam” Tak HasblBaemMoro 6ypxyasHoro
npaea, MNpuM CO34aHUN COLMANUCTUYECKOro 3akoHodaTenbCcTBa MM  MPULLNOCH MCMONb30oBaTb MNpaBOBbIe
KOHCTPYKUMK, BblpaboTaHHble 3a40/ro Ao Havana XX B. YTo kacaeTcs ceMenHOro 3akoHogatenbCcTea, TO 34€eCh,
Kak HM B KakoW ApYron oTpacnu npasa, Cka3anocb coumarn-aAeMoKpaTuieckoe MpoucXoXaeHne O0onblUeBMKOB.
CemenHoe 3akoHopaTenbctBo PCOCP 20 - 30-x rr. ctano Havbonee NpOrpeccuMBHbIM Afsl TOr0 BPEMEHM,
0CODEHHO C TOUKWN PEHMUS YPaBHUBAHMS XXEHLLUH B NPpaBax ¢ My>X4YMHaMM.

Ewe no cobbituin 1917 r. Gyoywmii BOXAb MMPOBOIo npornetapuarta akTMBHO 06Cyxaan porb XeHLWHbI B
ceMbe n obulectee. Tak, B.W. JlenuH, anckytupysa ¢ V. Apmang no nosogy 6paka u nobeu, nucan (peyb naet o
opouwitope, nogrotoeneHHon N.®. ApmaHa): "OgHO MHEHME OOIMKEH BbiCKasaTb yxe cenvac: § 3 - "TpeboBaHue
(xeHckoe) ceoboabl NobBU" COBETYHO BOBCE BbIKMHYTb. OTO BbIXOAWUT AENCTBUTENBHO HEe Mponetapckoe, a
OypxyasHoe TpeboBaHue. B camom pgene, yto Bbl nog HMM noHumaeTe? YTo MOXHO MOHMMAaTbL nog 3Tum? 1.
cBoboay oT MaTepuarnbHbIX ((PMHAHCOBLIX) pacyeToB B Aene nobBn? 2. To e OT maTepuarnbHblx 3a60T? 3. oT
npeapaccyakoB PenurnosHbix? 4. oT 3anpeta nanawu etc.? 5. oT npegpaccygkoB "obwectsa"? 6. OT y3KOM
06CTaHOBKM (KPECTBAHCKOM, UMM MELLL@aHCKOMW, UITN UHTENNUIeHTCKN-0ypXxya3Hown) cpeapbl? 7. OT y3 3akoHa, cyaa u



nonuuun? 8. ot cepbesHoro B noben? 9. ot getopoxaerns? 10. ceobogy agtonbrepa? n T.40. A nepeuncnvn
MHOro (He Bce, KOHEYHO) OTTeHKoB..." I panee: "[leno He B TOM, 4TO Bbl CyOBHEKTMBHO "XOTUTE MOHUMATL" nop
aTum. [eno B OOBEKTMBHOM §OrMMKEe KraccoBbIX OTHOWEHUn B fgenax nwben" <1>. Cembe yaenanocb
3HaunTeNnbHOEe BHMMaHWe N B nepBble Mecsiubl "NobedoHOCHOro LecTBMA" COBETCKOM BMacTW, MPOUCXOAUNN
Xapkue OMCKyccuM O ee HeobxoaumocTu, a BMOCNeacTBMM O ee MecTe W ponu B COBETCKOM obuiecTBe U
COBETCKOM npase.

<1> JleHuH B.W. NMucbmo UN.®. Apmang, 17 aHeapsa 1915 r. // JlennH B.W. TMonH. cobp. couy. T. 49. C. 51 - 52.

B 1917 r. no nHuuymaTtuee B.A. JleHUHa n npu €ro NMYHOM yy4acTuUn B NOArOTOBKE Obinv NpuHATHI [ekpeT
BLIMK, CHK PC®CP ot 18 gekabps 1917 r. "O rpaxgaHckom 6pake, 0 4eTAX U O BEOEHUWN KHUT aKTOB COCTOSIHUA"
<1> n Oekpet BUNK, CHK PCPCP ot 19 gekabps 1917 r. "O pactopxeHumn 6paka" <2>. B nocnegytoLiem 6binm
npuHaTbl Jekper CHK PCOCP ot 4 mapta 1918 r. "O npaBe rpaxaaH nameHaTb cBou hamunmm u npossuwa”
<3> n WHcTtpykuma o6 opraHuMsaumm OTAENoB 3anucen OpakoB u poxaeHun (ytB. Hapkomioctom PCOCP,
HapoaHbiM koMuccapmnaTtoM no MectHoMy camoynpaernieHntio PCOCP 4 aHBapst 1918 r.) <4>.

<1> CY PC®CP. 1917. N 11. Ct. 160.
<2> CY PC®CP. 1917. N 10. Cr. 152.
<3> CY PC®CP. 1918. N 37. Ct. 488.
<4> CY PC®CP. 1918. N 14. Cr. 200.

[aHHble aKTbl peanusoBbiBanM NPUHUMN OTAENEHWs LUEepKkBM OT rocygapctsa <1> u ycTaHaBnveanu
perMcTpaumio rocygapCTBOM BCEX WU3MEHEHWUWN TPaKOaHCKOro COCTOSIHWSA 4YeroBeka, Oyab To Opak, poxaeHue
aeten, cMepTb U T.0. Jiobble pennrnosHble obpsabl He NPOCTo ObiNK BHe 3akoHa. Becepoccunckas YpessBblivanHas
komucens (BYK) MoctaHoeneHnnem ot 21 oktsabpsa 1918 r. obbsasuna, 4to NomMeTkn B Nacrnoptax O LEepKOBHOM
BEHYaHUW, MPUCBOEHWE Ha OCHOBAHMU LEPKOBHOIO BEHYaHUS XeHWuHe damMunuMum nuua, ¢ KOTOpbIM OHa
BEHYanacb, OTMeTKa MUIUUMEN TaKMX NUL, Kak cocToswmx B Opake W Bbljaya BeH4YaBLUEWCH nacropTa Ha
damMnnnio rpaxxgaHnHa, C KOTOpbIM OHa BeH4Yanacb, ABMsTcA caboTaxem [ekpeTa o rpaxgaHckom 6pake,
MPUCBOEHMEM YyXXOW pamMunmm 1 3BaHMS (MyXa WKW KEeHbl), T.e. CPbIBOM WCMOSIHEHUS [EKPEeToB
paboye-KpecTbsHCKOro npaBMTENbCTBa, a ANA CRyXaliMx MUNULMUK - NPecTynieHneM Mo OOIMKHOCTW. PaBHbIM
o6pasom lNocTtaHoBneHne CoBeTa HapoaHbIX komuccapoB Coto3a koMMyH CeBepHon obnacTtu ot 2 aekabps 1918
r. "O pacTopxeHun OpakoB" BOCMpellano Mnof CTpaxoM HakasaHusi genatb B oduumanbHbiX LOKYMEHTax
OTMETKUN O COBEPLUEHMM PENUTMO3HBLIX 06PAa0B (B YacTHOCTK, O Gpake, norpebeHun, pa3soge) <2>.

<1> NHTepecHo, 4TO cam [lekpeT 06 oTAeneHun LepkBu OT rocyaapcTsa Gbin nognucaH ToNbko B SHBape
1918 r.

<2> Cm.: l'eHkuH .M., Hoeuukun W.B., PabuHosu4d H.B. cTtopusa coseTckoro rpaxagaHckoro npaea (1917 -
1947). M.: lOpugudeckoe nsgatensctso MuHucrepctsa toctuuum CCCP, 1949. C. 420.

Henb3s He OTMETWUTb, YTO B 3TO Xe BpPEMS HE3aKOHHOPOXAEHHble, BHEOpayHble OEeTU ypaBHMBANUChL B
npaeax c apyrmmmn getbMn. He Tonbko Gpak, HO 1 pa3Bog nposoarnaiwianca ceBodoaHsiM. B 18 gekabpst 1917 r.
obin npuHaT Oekpet BUWK, CHK PCOCP "O rpaxagaHckom Opake, 0 4eTAX U O BEOEHUN KHUT aKTOB COCTOSIHUSA"
<1>, ypaBHMBalOLLMI B NpaBax geTen He3aBUCMMO OT UX pOXAeHUs B bpake nnu BHe Bpaka. BHebpayHble getn
ypaBHMBaNuUCb B NpaBax M 00A3aHHOCTSAX MO OTHOLLEHUIO K poauTensiM n npuobpeTanu npaBo Ha anMMeHTbl OT
poauTenen He3aBMCMMO OT COCTOSIHUSA NOCNEeLHUX B Opake.

<1> CY PC®CP. 1917. N 11. Cr. 160.



I'Iepexop, K NnpaBoOBOMY perynmpoBaHuto CeMelrHbIX OTHOLLUEHWA cKasarcs npexane BCEero Ha
MMYLLECTBEHHbIX OTHOLUEHUAX B CeMbe. BonblweBnkM oOTKasanucb OT 6yp>+<ya3H0ro NMOHMMAHNA CeMbWU KakK

"OCHOBHOW S4YENKN UMYLLIECTBEHHbIX OTHOLIEHUI". Tenepb ceMbs CTana s4erkon coumanmcTuieckoro obLecTtea.
Takast nocTaHOBKa BOMpoca npugasana perynmpoBaHuI0 CeMerHbIX OTHOLLEHUA Ny6NMYHO-NpaBoBOE 3ByYaHME.

OTMeHa 4acTHOW COOCTBEHHOCTM, POCT TOPOACKOrO HacernieHus, npuaaHMe MpaBoOBOro 3HAYeHUs
BHEOpaAYHOMY COXWUTENbCTBY, YPaBHMBAHME >KEHLUMH B MpaBax C MYX4YMHAMU U CTpPEeMIieHMe BOBIeYb MX B
0o0LeCcTBEHHYIO KU3Hb, CcBOOOA4a pa3Boaa, pasapobneHne cemMbu MNPUBENM K CYLLECTBEHHBIM W3MEHEHUAM
UMYLLLECTBEHHbIX OTHOLLEeHUA. MHore cembu MNOTEPANM MPOYHYI0O UMYLLIECTBEHHYHO 0asy, CrnoXuBluylocs OO
pesontounn. MNepennuce 1920 r. nokasana, YTO CeMbsi CBenacb K MUHMUMYMYy B ABa - Tpu 4venoBeka. Cembs
noTepsina SKOHOMUYeECKyto 6ady, mpeTepnena NoMTUYECKOE paccnoeHme, ynpocTUInCh ee pyHKumm <1>.

<1> Kypckuin .U. SkoHomumka n HoBbI koaekc CemeinHoro npasa // Kypckuin O.A. Ha nyTtax pasBuTtus
coBeTckoro npaea: Ctatbn u peun. 1919 - 1926. M.: KOpuanyeckoe nsgarenscteo HKKO PCOCP, 1927. C. 78 -
79.

B umyllecTBeHHOM nNnaHe MpusHaBanucb MOSIHOE PaBEHCTBO CYMNPYroB, pasfaenbHOCTb MX AobpayHoro
UMyLLecTBa.

B HeKOoTOpbIX tOXHbIX PErMoHax yxe B MepBble rofbl COBETCKOW BRacTW Hayanacb aktMeHas 6opbba ¢
KanbIMOM (COENKOW, Mo KOTOPOW AeBYLLKY haKTUYECKM npoaasani B eHbl), B TOM YMCIE C MOMOLLbIO YTrONOBHbIX
HOpM.

HasBaHHbI paHee [ekpeT "O pactopxeHun bGpaka" npoBoarnawan o6s3aHHOCTb cyaa Mpu pacTOpPXKEHWM
Opaka pewunTb BOMPOC O BbINnaTte anuMMeHTOB ObiBwen cynpyre: "Ecnv mexay cynpyramm He OOCTUTHYTO
cornalleHue, yyactme Myxa B OOCTaBfneHuM Gpakopa3BedeHHOM KEeHEe CBOEN NMPONUTaHUs U COLEPKaHUS, npwu
HEUMEHUN UNN HELOCTAaTOYHOCTU Yy Hee COOCTBEHHbLIX CPeACTB U NMPW HECNOCOBGHOCTM ee K Tpyay pellaeTtca
MECTHbIM CYAOM HE3aBMCUMO OT LieHbl Ucka". AHanorMyHble BONpOCkl AOMMKeH Obin pelwlatb cyg Y B OTHOLLEHWM
copepXaHusa aeTen.

Ocoboe mecTO cpeau BCex 3akoHoAdaTeNbHbIX akToB TOro nepvoja 3aHMMaeT MepBas CoBeTcKas
koamdukauns soobLle n no ceMenHomy npasy Poccun B yactHocTu. MHTepecHo, 4Tto Koaekc 3akoHOB 06 akTax
rpaXaaHCKOro COCTOsIHUA, 6pa4yHoOM, ceMeMHOM M onekyHckoM npaBe (K3AMCBCOIl) crtan nepBbiM B
Mupe oTAaeNbHbIM KOAU(ULUPOBAHHBLIM aKTOM NO ceMeHoMy npaBy. OH O6bis1 NPUHAT 16 ceHTAGPa 1918
r.

HasBaHHbIn Kogekc yuuTbiBan ykadaHHble [ekpeTbl M VIHCTpyKumio, paccMmaTpuBancsa kak "rpomagHoe
3aBoeBaHME" COBETCKOW BracTu, 3akpenssiiollee OCHOBbI CeMelnHo-OpayHoro 3akoHopaTensctBa CTpaHbl
CoBeToB. B Hemanon cteneHun GeicTpoTa npuHaTUS Kogekca cBa3aHa C peakumen Ha OMCKYCCUIO O MONOXEHUN
CeMbW, AETSAX N CEMENHOWN COOCTBEHHOCTU, Pa3ropeBLLYHOCSA cpa3y Nocre oKTA6pbLCKOro nepesopoTa.

Anekcangpa KonnoHTan ewe go 1917 r. npusbiBana >eHLWH K CaMOCTOATENbHOCTM, OTKa3y OT PEBHOCTU U
yBaxeHunto csoboapl nonos. [lMocne cobbitmin 1917 r. oHa 3asiBAna, 4TO "0OOWECTBO [OMKHO Hay4YUTbCS
npu3HaBaTb Bce (popMbl OpayHOro oOLLEHUS, KaKMe Obl HEMPUBLIYHBIE KOHTYPbl OHWM HU UMENWU, Npu ABYX
YCNoBMsAX: YTOObI OHM HEe HaHocwunu yulepba pace M He ONpedensIuCb THETOM 3KOHOMMYECKOro dhakTopa. Kak
naoean, ocTaeTcsl MOHOraMHbIM COK3, OCHOBaHHbLIM Ha "GonbLuon nodsu". Ho "He 6eccMeHHbIN" 1 3acTbIBLUWNA.
Uem crnoxHee McuMxuka u4enoBeka, TeM HeumsbexHee "cmeHbl". "KoHkybuHat", unu "nocnepoBaTenbHas
MOHorammus", - TakoBa OCHOBHasi dopma Opaka. Ho psgom - uenasd raMma pasnuuHbiX BUAOB NHOBGOBHOrO
obLLeHNs NonoB B Npegernax "apoTnyeckon apyx6bl" <1>. [Npu 3TOM nonynsipHas B Te BpeMeHa "Teopus cTakaHa
Boabl", npunucbiBaemass e u Knape LleTkuH, HaHocuna pearnbHbii Bped obuiectBy, Obina CUIbHO
BYIbrapu3mpoBaHHON Bepcuen cyxxaeHuin KonnoHtan n LieTkuH, kak, BnpodemM, Mapkca n QHrenbca.

<1> KonnoHtan A. HoBast Mmopanb n pabounin knacc. JlloboBb 1 HoBasi mopanb. M.: Magatenscteo BLIMK
Cosetos PKK, 1919.



B HekoTOpbiX perMmoHax Ha MECTHOM YpPOBHE MPWHUMANWCb akTbl O cBOOOAe OpauyHbIX OTHOLLEHWN,
0600LLEeCTBNEHNN XKEHLUMH, B HMX "OTMEHSANOCb NPaBO YaCTHOrO BRALEHUS KEHLMHaMK", OHW CTaHOBWIMCH
BCeobLMM JOCTOAHMEM TPYAOBOr0 HApoaa, a pPoavBLUMECH OeTW NO AOCTUXEHWM OOHOro roga nepefgaBanuch Ha
BOCMNUTaHME B roCyAapCTBEHHble YyypexaeHus. Takoe “"peBoniioLMOHHOE TBOPYECTBO Macc" Ha MecTax
6OJ'IbLIJeBI/IKOB, CTpeMMBLLUNXCA B3ATb NOA KOHTPOJib BCe C(*)epbl XnsHeneAaTesnbHoCTn, yCTpoOuTb HEe MOrno u
TpeboBarno HeMeaneHHOro pearnpoBaHns CBEPXY.

Ha konnermn HKB[ ot 23 masa 1918 r. 6b1o0 nopydeHo paspaboTaTb MOSIoXKeHMe O 3anmcu GpakoB u
poxgeHun [1.A. KpacukoBy, KoTopbl Bo3rnaenan JIMKBMAAUWOHHBLIN oTaen HapkomiocTa, 3aHMMaBLIEerocs
nposegeHuem B xu13Hb [ekpeta "O cBoboge coBeCTU, LEPKOBHbIX W PeNMrnosHblx obwectsax". B npeanoxeHunsx
M.A. KpacukoBa B NpOEKT CEMENHOrO KogeKca Hallmy OTpaXKeHue ero naev paBeHCcTBa Cynpyros, 0CBOOOXAEHUS
XKEHLUMHbI COBETCKOW BracTbio. "ECnM C MyXX4YMHbI-pabOTHUKA COBETCKasA BracTb M KOMMYHUCTUYECKUA CTPOM
cbOpacbiBaloT 10 Uenen, TO C XEeHLWMHbl OHM uXx cbpackiBaloT 20, ecnu B TeYeHWE BEKOB W ThiCAYENeTUi
MY>XXYMHa-paboTHUK Obin pab, To XeHWwWHa BOBoe, Gornee TOro, - 3To0, HaBepHoe, Obina nepeasi paba Bo BceM
mupe. Ecnn oH Bbin GecnpaseH, TO XeHLWMHa He cynTanachk 1 3a Yenoseka", - nucan lN.A. KpacukoB B cTtatbe
"YKeHwwmHa, penurusg n KOMMyHU3Mm" <1>.

<1> http://www.odinblago.ru/revolucia_i_cerkov_2/1

JncKyccun BO3HUKIM M B XO4€E NPEHUI NpU NPUHATUN CEMENHOro Kogekca. Tak, bbina BbickazaHa no3unumns
NpoTMB perynupoBaHus 6paka BoobLue 1 NpoTMB BMeLLaTenbCTBa rocyaapcTBa B 6payHble OTHOLLEHUS], B KaKow
Obl dopme OHO HM nposBNAnocb. JTa nosuuma He 6bina noggepxaHa. [MpeactaBuTenbHULA pakumm
becnaptunHbix Bo BLUMK H.A. Pocnasey npy pacCMOTpPEHUN NpoekTa NeEPBOro CEMENHOro KoAgeKkca Ha 3acegaHum
BUWK 16 ceHTabpsa 1918 r. pacueHuna npuHumn obssaTtenbHOro eanHobpauns kak "0ypxyasHbli NepexunTok” u
npeanoxuna ero CHATb, HO 3TO NpeanoXeHne NPUHATO He Obino <1>.

<1> WcTtopuss oTe4eCTBEHHOrO rocygapcTea u npasa: Y4yebHuk / Mog pea. npod. O.U. Yuctakosa. Y. 11 //
http://uf.kgsu.ru/lib/doc.php?path=Kafedra%20TIGP/IOGP/Uchebniki,%20posobiya,%20lekcii/Uchebniki/Uchebnik
%20p0d%20red%200.1%20CHistyakova.%20l0GP/Uchebnik%20pod%20red%200.1%20CHistyakova.%20I0GP
.%20Vtoraya%20chast%60.doc.htm&name=%D3%F7%E5%E1%ED%E8%EA%20%EF%EE%E4%20%F0%E5%
E4%20%CE.%C8%20%D7%E8%F 1%F2%FF%EA%EE%E2%E0.%20%C8%CE%C3%CF.%20%C2%F2%EE%
FO%EQ%FF%20%F7%E0%F1%F2%FC.

B uenom oTxod OT AOPEBOSIIOLMOHHBLIX CEMENHBbIX YCTOEB He Bcerga COMnpoBOXAancsl Co3AaHUeM HOBbIX
NpPaBOBbIX MEXaHW3MOB pernctpaummn bpaka, co3gaHns CeMbW, YTO MPUBOAMUIO K YHUUTOXKEHMIO CIOXMBLUMXCH
CeMeViHbIX YCTOEB TOro BPEMEHW, paspyLUeHM0 TPaAMUMOHHBIX MoparnbHbIX LeHHocTen. TpeboBanucb HOBblE
NoAaxodbl K PerynmpoBaHnio CEMENHbIX OTHOLLEHW. [paxaaHckas BOMHa M HeKoTopble Apyrue obcTtosaTenbcTBa
npepsanu aty paborty.

BrnocnegctBun pa3paboTKOM CeMENHOro KOAeKkca 3aHArnock oTAeneHue coumanbHoro npasa Otgena
Kogndvkauum 1 3akoHopaTenbHbix npeanonoxeHnn HKKO PCOCP, 3aBegoBan KOTOpPbIM  CbirpaBLUUiA
3HauNTENbHYK ponb B paspaboTke nepson koaudumkauumn Anekcangp puropbeBud [onxGapr, paboTtaBwuni ¢
Hadana 1918 r. B HapkomtiocTe n ssnasuunncsa yneHom Konnerun HKHO.

CuncteMHon HoBennon GpadHo-cemMeriHon koanduKaLumMmn cTano ee oTAerneHne OT paHee CyLLeCTBOBaBLUEN
"BypxkyasHon" kogudpmkaumm rpaxgaHckoro npasa. OObIYHO OOMbLIMHCTBO HOPM CEMEWHOro npaBa SBNSANOCH
YacTblO TpaXAaHCKOro 3akoHodaTenbCcTBa, Hanpumep Bo ®paHumu - paxgaHckoro kogekca, B epmaHum -
"paxkgaHCKoro ynoxeHus.

Llenn npaBoBOro perynMpoBaHus B 06nacT CEMEWHOro npaBa OblM M3MNOXEHbl B JOKNage OOHOro 13
OCHOBHbIX paspaboTtumkoB KBAICBCOI A.l'. Monxbapra, koTopbin oTMeTun, YTo "Kogekc npmssaH: 1) noMouyb
0CBOGOXAEHNIO OT BIUAHWS LEPKBW, YCTAHOBWI MPaXXOAHCKYH0 PErncTpaumio akToB FpaXaaHCKOro COCTOSIHWS,
rpaxgaHckne bpakv BMECTO LEPKOBHbIX; 2) YyPaBHATb XEHLWMH B NpaBax C MyXduHamu; 3) ypaBHSTb B npaBax
neTei, He3aBNUCUMO OT OOCTOSATENBLCTB UX poXKAeHUsA" <1>.



<1> lpoTokon 4-ro 3acegaHua BUWK 5-ro coseiBa. M.: U3ag-s8o BUWK, 1919. C. 148. LuT. no: AHTOHOBa
J.. PeBonounoHHas koaudukaums 3akoHopatenoctsa PCOCP (1920 - 1930-e rr.) // PeBonounoHHas
koamdmkaums 3akoHogatenscrea PCPCP (1920 - 1930-e rr.).

OgHMM 13 TsKenemwux nocneacTBUA PEBOSIIOLUUNOHHBIX MOTPSACEHUA U [paKgaHCKOW BOWHbBI CTano
3Ha4YNTENbHOE YMEHbLUEHNE HAceneHus, B MepByl odyepenb MYXCKOro. MyXumHbl M XeHLWWUHbI normbann Ha
poHTax [pakgaHCKOM BOWHbLI, CTAHOBWUIUCH XepTBaMKU KpacHoro u 6Genoro Teppopa, ymupanu oT ronoga,
xonepbl n Tuda. OrpoMHOE KONMMYEeCTBO AeTeln ocTanocb 6e3 poautenei. HopmaTuBHbIE aKTbl, MOCBSILLEHHbIE
npaesam pebeHka, cTanu NPMHMMAaTbCs 4OCTAaTOYHO BLICTPO K NocnegoBaTeNbHO.

Yxe 14 ganBapsa 1918 r. O6bin ony6nukoBaH [Hekper CHK PC®CP "O komuccuax pans
HecoBepLUeHHONeTHMX". B COOTBETCTBUM C HUM YNpasgHANUCb CyAbl U TIOPEMHOE 3akriyeHve Ang
HEeCOBEpPLUEHHONETHMX, OOLLEeCTBEHHO OMacHble AesHWs OeTeln B Bo3pacTe no 17 neT paccMaTpuBanuch
KOMUCCMEN [N HECOBEPLUEHHONETHMX, B COCTaB KOTOPOW BXOAMNM MO MpeacTaBuTento BedoMCTB
O6LLIECTBEHHOTO MPU3PEHMS, HAPOLHOTO MPOCBELLEHNST N IOCTULMM B KONIMYECTBE HE MEHee Tpex nuu, npudem
cpean aTmx nuy aormkeH ObiTb Bpad. lMozxe 6binmn n3gadbl dekper CHK PCOCP ot 23 ceHTabpsa 1921 r. "O
[eTCKon coumnanbHon nHcnekumm (MonoxeHune)" <1>, NoctaHoeneHne Hapkomnpoca PCO®CP, Hapkomsapasa
PC®CP, Hapkomiwocta PCO®CP ot 30 wuona 1920 r. "WHctpykuua Komwuccmam no pgenam O
HecoBepLueHHoneTHuXx" <2>, Nekpet BUWMK, CHK PC®CP ot 8 mapTta 1926 r. "O6 ytBepxaeHun NonoxeHus o
MeponpusaTuax no opbbe ¢ aetckon 6ecnpmsopHocTbio B P.C.®.C.P." <3>, NMoctaHoBnenne BUMK, CHK PCOCP
oT 5 anpens 1926 r. "O nopsigke M yCnoBusix nepenadn BOCMUTAHHUKOB AETCKMX JOMOB B KPECTbSIHCKME CEMbM
0N NOArOTOBKM K CENbCKOX03ANCTBEHHOMY Tpyay" <4> u ap.

<1> CY PC®CP. 1921. N 66. Crt. 506.
<2> CY PC®CP. 1920. N 68. Crt. 308.
<3> CY PC®CP 1926. N 19. Ct. 143.
<4> CY PCOCP. 1926. N 21. Cr. 168.

B nepnoa mexagy nepBowv 1 BTOpow kogudukaumsmu, T.e. 4O BCTynneHus B cuny Kogekca 3akoHOB 0 Gpake,
cembe K oneke (cMm. MNoctaHoBneHne BUWK ot 19 Hosbpa 1926 r. "O BeegeHun B gencrene Kogekca 3akoHOB O
Opake, cembe u oneke" <1>), 6bIN NPUHAT PSS HOPMATUMBHBLIX akTOB B obnactu cemenHoro npasa. OHM Gbinu
MOCBSILLEHbI JBYM OCHOBHbLIM TeMaM: 1) mpoueaypam 3akroyeHus U pacTtopkeHus 6paka u B 6onbluei cTeneHm
2) nuKBMAALMN UHCTUTYTa "penurnosHbix Opakos”. K HUM oTHocaTcs umpkynspbl Hapkomiocta PCOCP ot 21
nmoHa 1924 r. N 64 "O cune OpakoB, 3aKMOYEHHbIX LEpPKOBHbIM nopsakoMm nocrie 20 gekabps 1917 r. B
MECTHOCTSIX, BDEMEHHO HaxoAMBLUMXCS NoA BnacTbio benbix" <2>, HKB CCCP ot 28 aBrycta 1926 r. N 326 "O
CpOKax OenCTBUTENbHOCTU PEenurmo3HbiX OpakoB, 3aKMOYEHHbIX B PeBOMOUMOHHbBIN nepuog B PCOCP" <3>,
Hapkomiocta PCOCP ot 6 uiona 1923 r. N 144 "O nopsagke cOBepLlUEHMSI U pacTOpXeHus BpakoB rpaxaaH
PCO®CP, Haxogswuxecs 3a rpaHuLen, u o 3amte Ux MMyLLeCTBEHHbIX npas" <4>, ot 31 mapta 1922 r. N 28 "O
nopsiake pacTopxeHust 6pakoB HapogHbIMU cygamu” <5> u gp.).

<1> CY PC®CP. 1926. N 82. CT. 612.

<2> C6opHuk unpkynapos Hapkomiocta PCOCP 3a 1922 - 1925 rr. M., 1926.

<3> 3anuncb akToB rpa)gaHckoro coctosiHus: COopHMK odulmnanbHbiX Matepuanos. M., 1961.
<4> CBopHuk unpkynapos Hapkomiocta PCOCP 3a 1922 - 1925 rr. M., 1926.

<5> Tam xe.



K3AICBCOIT 1918 r. peiictBoBan B npegenax PCOCP, Ho M ocTanbHble COBETCKME pPecnybnunkm
OCHOBbIBaNnuM CBOE 3aKoHoAaTenbCTBO Ha 3akoHax PCPCP. B yactHocTu, Benopycckas CCP pykoBoacTBoBanach
ykasaHHbIM Kogekcom PCOCP: umpkynsipbl HapkomBHygena BCCP npsmo Ha Hero ccbinanunck. B YCCP B
depane 1919 r. 6bin0 n3gaHo Tpu kpaTkmx Jekpeta 06 akTax rpaxgaHCKoro coctosHus, o Opake u passoae, HO
Ha npakTuke BnnoTb Ao 1926 r. npumenanca Kogekc PCOPCP, uupkynapel HapkomsHyaena YCCP copepxat
npsiMble CCbIfkK Ha Hero <1>. B 1919 r. 6bin nogrotoBneH Kogekc 3akoHOB 00 akTax rpakgaHCKOro COCTOsiHUS, O
ceMbe 1 oneke YkpauHckon CCP, Ho u3-3a 'paxaaHCKoW BOMHbI OH He ObIn NPUHAT <2>.

<1> Cwm.: l'eHkmH O.M., HoBuukun WN.B., PabuHosund H.B. Victopust coBeTckoro rpaxaaHckoro npasa (1917 -
1947). M.: KOpuamnyeckoe ngatensctso Munnctepctsa toctuunmn CCCP, 1949. C. 417.

<2> Cm.: MaTtBees I .K. NcTtopus cemenHo-6pavHoro sakoHogatensctea YkpanHckon CCP. Knes, 1960. C.
8-9.

C 1 axnBapsa 1927 r. Bctynun B cuny Koagekc 3akoHoB o 6pake, cembe n oneke (K3OBCO) - BTopomn
KoandULMPOBaHHbIN aKT B 0651aCTU ceMenHOro npaBsa, AencTBoBaBLIMM okoro 40 nerT.

Cpenmn ocHOBHbIX HOBenn gaHHoro Kopekca - npuaaHue NpaBOBOrO 3HAYeHUs (hakTMYeckuM BpayHbim
OTHOLWeHMAM. Jlnua, akTU4eckn cocTosLme B OpayHbiX OTHOLLEHUSAX, HE 3apPErmMCTPUPOBAHHBLIX YCTAHOBMNEHHBIM
nopsigkoM, 6binn BNpaBe BO BCSIKOE BpeMs OPOPMUTb CBOM OTHOLLEHWS MyTEM PermcTpauumn ¢ ykasaHMem cpoka
GrakTU4EeCKON COBMECTHOM XU3HW.

Pexvm oblero mmyliectsa CynpyroB pacrnpoCTpPaHANCA Takke W Ha WMYLLEeCTBO Nnuu, hakTnyeckm
COCTOSIBLLUMX B BpayHbIX OTHOLLEHMSAX, XOTSA Obl U HE 3aperncTpMpoOBaHHLIX, ECMM 3TW NULA B3aUMHO Npu3HaBanu
Opyr apyra cynpyramu unm e ecnv dpayvHble OTHOLLEHMS MeXAy HUMW Oblnn YCTaHOBIEHb! CYA0M MO NpU3HaKam
paKTM4YeCKom 0OCTaHOBKN XXN3HM.

Kogekcom ©Oblnn  npegycMOTpeHbl HOPMbI O  B3aUMHOM  cofepXaHunm cynpyroB. Hyxgatowwiics
HEeTPYAOCNOCOBHbIN Cynpyr UMen MpaBo Ha MONydYeHWe CoaepkaHust OT APYroro cynpyra, ecnu nocrnegHuin no
npu3HaHWio cyfda Obln B COCTOSIHUM OKasblBaTb eMy noadepxky. MNpaBoM Ha copepxaHue paBHbIM 06pas3om
Nonb30Bascs Hy>XaalLWwuncs TpyaocnocoOHbIN cynpyr, Oyayyn 6e3paboTHbIM.

3anucb 06 oTuOBCTBE p66€HKa genanacb no NMCbMEHHOMY 3adABJIEHUIO OTUa U MaTepu. MaTepM Takxe
npenocTaBiidanoCcb nNpaBo B nepuoa 66peMeHHOCTl/| Unn nocne poxaeHudA pe6eHKa nogaTb 3asiBNneHne ob oTue
pe6eHKa, YKasaB umMA, OT4EeCTBO, cbamvmmo N MEeCTOXUTENbCTBO OTLUAa p66€HKa. Oreun yBegomMmnanca o
noctynmeLlemMm 3asaBIIEHUN. Ecnu oT Hero B TeyeHne mMeca4yHoro CpOKa CO OHA nony4vyeHuna MM nU3BelleHUd He
NocTynano Bo3paXeHusd, To ykadaHHOe JTMLIO 3annucbiBarioCb OTLIOM pe6eHKa. B TeyeHue rogn4Horo CpOKa COo AHA
nony4vyeHuna msselleHna numuo, yKkadaHHOe B KadecTtBe OTua, MOrmo BO36y,D,I/ITb B Cyde cnop npotue mMmatepu
pe6eHKa O HENPaBUITbHOCTU €€ 3adABI1IEHUA.

CynebHbin pa3sog Obinl OTMEHEeH, BBOAMIICSA pa3Bog Mo NOYTOBOW OTKPLITKE, OTNPAaBIIEHHOW B agpec 3arca
oOHUM M3 cynpyroB. Bbinu cniyyan, korga Gpaku pactopranuce Ha ApYyrol AeHb nocne perucTtpauvn. Mpu
BO3HWKHOBEHMUW pasHormnacuii GbIBLLUMX CyNpYyroB Cnop paccMaTtpuBarcst B cyae.

Ocoboe mMecTo B CEMENHOM 3aKkoHOAaTeNnbCTBe 3aHUMaeT Ykas [Npesnguyma BepxosHoro Coseta CCCP
oT 8 monga 1944 r. "O6 yBenu4eHUM rocyaapCTBEHHOW MOMOLLM GEPEMEHHBIM XEHLLMHAM, MHOTFOAETHbIM WU
OOVHOKUM MaTepsiM, YCWUIEHUW OXpaHbl MaTepUHCTBA W f[eTcTBa, 00 YCTAHOBMEHWM MOYETHOro 3BaHUs
"MaTtb-repounHs" u ydpexaeHum opgeHa "MatepuHckas cnasa” u meganu "Megans matepuHcTBa" <1>, 0 KOTOPOM
nogpo6bHo roeoputca B § 1 rn. 2.

<1> BegomocTtn BepxosHoro Coseta CCCP. 1944. N 37.

Heckonbko crnoB crnefyet ckasaTb O AUCKYCCUM, CBA3AHHOW C HOPUAUYECKOM NMPUPOJOA U MeCTOM
cemenHoro npaea, npoxoamsien B 20 - 40-e rr. XX B.

OpHUM 13 nepBbIX OPUCTOB, 3aTPOHYBLUMX Ha3BaHHble Npobnemsl, 6bin B.. CuHanckmid. Mo ero MHeHuto,



CyLLeCTBOBaso "TpU OCHOBHbIX BMAa CEMEWHOrO npasa - CYnpyXeckoe, poauTenbckoe U onekyHckoe. Bce oHu
NPOHUKHYTbI HbIHE COBPEMEHHbLIM MOHATUEM O BIACTM B rpakgaHCKOM MpaBe Kak coumanbHOM npaBse. Bce Tpu
BMAa CyLLEeCTBOBaNW He paau paclUMpeHUsl YacTHOMpPaBOBOW cdepbl NUL, BMACTBYIOLWMX, @ pagu YCheLHoro
BbINOSTHEHNSA NMWN PYHKLIMIA, BO3NOXEHHbIX HA HUX, B CMbICIEe couuanbHOro cnyxeHus. Ho B coepeMeHHOM npase
ceMelrHOoe npaBo OCTaeTCs NPaBoOM rpaxgaHcKkum" <1>,

<1> CwHanckmn B.U. Pycckoe rpaxagaHckoe npaeo. Bein. Il: O6s13aTenbCTBEHHOE, CEMENHOE U
HacrneACcTBeHHOe npaBo. 2-e u3g., ucnp. n gon. Kues: Tuno-nutorpadusa "lMporpecc”, 1918. C. 173 - 175 //
https://naukaprava.ru/catalog/297/4334/40342?view=1.

Ha Bonpoc o6 oTHeceHun cemenHoro npaBa K rpaxpgaHckomy B.W. CwuHavickunm oTtsBevan, 4to "B
COBpPEMEHHOM MpaBe NPUXOOMTCA AaBaTb CEMEVHOMY NnpaBy MeCTO B CUCTEMe rpaxaaHckoro npasa. OyeHb
BO3MOXHO, 4TO B OyayLleM CeMelHOe MpaBO CTaHeT YacTblo cucTeMbl NybnunyHoro npaea” <1>. O6ocHOBbIBas
nael OTHECEHWSI CEMENHOrO npaBa K rpadaHCKOMY 3aKOHOOATENbCTBY M COOTBETCTBEHHO K YacTHOMY Npasy,
B.M. CuHanckmii obpallan BHUMaHME Ha HEBO3MOXHOCTb PEryriMpoBaHUS HEKOTOPbLIX CEMEMHbIX OTHOLUEHUI
HOpMaMK TrpaXgaHCKOro npaea. Tak, aBTop OTMevan, 4YTo Opak Kak WHCTUTYT rpaXKOgaHCKoro npaea
npeacTaBnsaeTcs He BMofiHe ACHbIM. HecMmoTpsi Ha TO 4TO "Opak eCTb WHCTUTYT HpUAMYECKUn, BO3OyxaaeT
COMHEHMe BOMpPOC O TOM, eCTb N1 Opak JOroBop wnM HeT. 3a [OrOBOpPHYK Mpupody Opaka roBOpuT €ro
BO3HWKHOBEHME, MO0 Opak He TONbKO BO3HMKAET MO CBOOOOHOMY cOrfalleHuio, HO M cBoboda cornalleHus
CTPOro OXpaHsieTcA 3akoHOM. [1poTuB npusHaHus Opaka [OroBOPOM T[OBOPUT TO, YTO cogepXaHue u
npekpalyeHve 6paka He TONbKO He onpeaensieTcs cornaleHnemM CTOPOH, HO Y MPaBOOTHOLLEHUSA BO3HMKAIOT HE B
BUAE OTAENbHbIX NpaB 1 0653aHHOCTEN, a B BUAE 0CO00ro corsa" <2>.

<1> Tam xe.
<2> Tam xe.

B 1922 r. W.M. TioTpioMOB OTMeYan, 4To "rpaxgaHckoe npaBO He OorpaHuMynMBaeTCss YUCTO
nmyLieCTBeHHbIMA OTHOLUEHUNAMMWN. JInyHble OTHOLWEHUA, BO3HMKakoLWwmne u3s 6paKa, M3 CEMEWNCTBEHHOro COH03a,
BXOOAT B Kpyr TeX 4YacCTHbIX OTHOLIJeHI/IVI, KOTOpble NO Ha4vany npoTuBOMOCTaBleHNA YaCTHOro uHTepeca
ny6nnmyHomy BXxogsaT B obnactb rpaxaaHckoro npaea. MosaTomy npaBurnibHee Bce 3TW BOMPOCHI paccMaTpuBaTh B
obnacTu rpaxxgaHckoro npaea, TeM 0oree, YTo He BMOJHE NMOHSITHBIM SIBNSIETCA NPEeANoNioXKeHNe paccmaTpmBaTh
BblTEKatoLLMe 13 Opaka OTHOLEHUS B 0O6NacT KAHOHMYECKOTO NpaBa, Korga O4HUM M3 CyLLIECTBEHHbIX BOMPOCOB
OpayHoro npaea SBNSETCA BONPOC O rpaxkgaHckom bpake".

KputukoBan W.M. THOTpOMOB M MOMbITKY c034aTb OCOOY Hayky 0O WMYLLECTBEHHLIX MpaBax C
UCKIMIOYEHMEM M3 HEE BCEX NMYHbLIX OTHOLUEHUM U C BKIHOYEHUEM BCEX OPYIMX UMYLLECTBEHHbIX OTHOLLUEHUA U3
OpYyrMx oTaenoB, pa3bpocaHHbIX HblHE MOBCHOAY, Kak TO: O Hanorax, nogartsax, NMEHCUAX WU OPYrMX UHCTUTyTax
npaesa (WHAHCOBOroO M nonuuenckoro. "lpaxgaHckoe npaBo, C OAHOW CTOPOHbI, LUMPE WMYLLECTBEHHbIX
OTHOLIJeHVII7I, nbo B Hero BXOoOAT CEMENHbIE N TNYHbIE OTHOLWEeHund, a C p,perI7I - N3 Hero AOOJIKHbI ObITb
MCKIN4YeHbl BCe MMyLleCTBeHHble OTHOLLEeHUA, OCHOBaHHble Ha B3MaHUU no,u,aTe|7|, Hanoros, Bbiga4ye NeHcun n
T.M. BOMpocax, BXoAsawWwmux B obnacTtb nybnuyHoro npaea” <1>.

<1> TwTptomoB W.M. lpaxpaHckoe npaso. lOpbeB: Tunorpadgpus K. Mattucena, 1922. IV. C. 3 //
https://naukaprava.ru/catalog/297/560904/476597?view=1.

B 1920-e rr., y)Xe nocne BCTYMNEeHUS1 B CUly BTOPOro KOAMMULMPOBAHHOIO akTta B 0bnactun cemMemnHoro
npaea, [OUCKYCCUS O COOTHOLUEHMM T[PaXOaHCKOro M CeMerHOro npaBa npuobpeTaeT HOBOE 3ByYaHue,
noABNAKTCA UHble Noaxoabl U oboCcHOBaHuA.

OpvH 3 ngeonoroB nukeuaaumym OypxKya3HOro mpaBa W 3aMeHbl ero "mporneTtapckum" npasom - [1.U.
CTtyuka, 0O0OCHOBbLIBAIOLLMI NO3MLMIO BKITHOYEHNS] CEMEMHOIO NpaBa cHavarna BMecTe C TPYAOBbIM B KayecTBe Tak
Ha3blBaeMOro coumnarnbHOro npaea, a 3atemM B cocTaB rpaxkgaHckoro, nucan: "Ocobow ACHOCTM O ponu U gaxe o



3HayeHun npaBa B 1918 r., ocobeHHO rpa)kgaHCKoro npaea, B HallMX rorioBax torga ewe He Obino... Kogekc
coumanbHOro mnpaeBa COCTOMT M3 CEMEWHOro M TpydoBOro npasa.. 3a CeMerHbIM npaBoOM MouMayT W
UMYLLLECTBEHHbIE NpaBa, BEpHEE, OTMEHA U OrpaHNYeHne 3TUX nNpas; TYyT OTMEHa npaBa 4YaCTHOM COBCTBEHHOCTYU
Ha 3emno KM coumanusauusa 3emnu..." <1>. Ho B 10 xe Bpemsa CTyuyka ykasbiBan: "f Haxoxy, 4YTO 4YMCTO
npakTuyeckme Lenu OUKTYT TpeboBaHue, YToObl MMYLLIECTBEHHOE COAEPXKAHME ITUX CreumanbHbIX KOOEKCOB B
TOW UNKN UHOW POPME MPU U3NOXKEHUN TPaXLaHCKOro npaesa o6beauHNTbL B OAHOM MecTe XOTS Obl AN SICHOCTU U
NPOTUBOMOCTaBMNEHMS... M3 COBETCKOro rpaXkgaHCKOro UM XO03AWCTBEHHOMO NMpaBa cenvyac BblgeNeHbl B 0cobble
KOOEKCbI: ceMelriHoe, TpyaoBOe, 3eMeNbHOE, BEKCENbHOE NpaBo, B GyayLLeM NpoMbILLSIEHHOE, KOoNepaTuBHOE U
T.4. Mbl yxXe Bugenu, 4to 3To pasBeTBIEHNE NP COBETCKOM CTPOE MOSABMIIOCh YUCTO TEXHUYECKU, HO YTO OHO
UMeeT 1 BeCbMa CyLLLEeCTBEHHOE, NPUHLMNUanbHOe OCHOBaHNe" <2>.

<1> Crtyuka N.N. Kypc coBeTckoro rpaxaaHckoro npasa. T. |: BBegeHvne B Teopuio rpaxaaHcKoro npasa.
Hay4Ho-nonuTtuyeckon cekumen FocynapCTBEHHOrO y4e€HOro COBETa AONYLLEHO B KayecTBe y4ebHOro nocobus
ansa By3oB M komBy30B / KommyHucTuyeckas akagemus. Cekuus npaBa u rocygapcTtea. M.: UspatenbcTBo
KommyHucTtuueckon akagemun, 1927. C. 36 - 37 // https://naukaprava.ru/catalog/297/829/14732?view=1.

<2> Ctyuka lN.N. Kypc coBeTckoro rpaxgaHckoro npasa. T. |: BBegeHue B Teoputo rpaxkgaHckoro npasa. C.
74.

Hanee CTyyka npuaHaBar, 4TO Kakoe-TO BPEMs rpaXaaHCKOro npaea He ObINo 1 B 9TOM NpUYMHa NepBoMn
cemenHon kogndmkauum: "CemenHoe npaBo nonano B 0COObIN KOAEeKC. ATO CIYyYUIIOCh HE MO NPUHLMMNMANbHBIM
coobpaxeHusam. Ho Tak kak OkTabpbckas peBoniouns CoBepLuMna Lenyo peBOMOLMI0 B CEMENHbIX OTHOLLEHUSIX,
a B TO XXe BpeMs rpaxJaHCKuX npas He cyliecTBoBaso BoBce, To B 1918 r. 6bin n3gaH ocobbii Kogekc 3akoHOB
006 aktax cocTosHus. B 1926 r. B3ameH atoro Kogekca Obinl NpuHAT HoBLIN Kogekc o Gpake, cemMbe U oneke,
KOTOpbIN NWLWb Aanblue pa3BuBaeT NpuHATbIE B nepBoM Kogekce nonoxeHusi. Ho Bonpoc o ToM, OCTaBUTb Nu
BoOOLLEe Bce ceMeliHble OTHOWEHNS BHe 'K nnn BKIMOUNTL UX XOTs Obl OTY4ACTK, B UMYLLECTBEHHOM MX YacTu B K,
ele He MOXeT CYMTaTbCA OKOHYaTENbHO paspelleHHbIM. YacTuubl 3TUX OTHOLWEHUN yxe Haxoasatca B K,
Hanpumep, B HacrneaCcTBEHHOM npase, 0 AeecnocobHocTu nuy 1 T7.4." <1>. Bnocnegctemm no nosogy CEMeENHoOro
npaea .. CTyuyka BbickasbiBan W BecbMa paguvkarbHble MbICW, BMMOTb A0 Toro, 4To "BoOOWe Koaekc
CEMeMHOro npasa HYXHO CXXeub U pacnpefennuTb oTAeNbHbIE ero CTaTbyu No ApYrnM Kogekcam" <2>.

<1> Tam xe. C. 78.

<2> W3 peun ToB. CTyykm B WMHCTUTYyTE COBETCKOrO CTpouTenbCTBa WM npasa npu KommyHucTuyeckom
akageMum Ha 3acefaHum cektopa npasa // Cosetckasa toctuuma. M., 1931. N 1 (10 ausaps). C. 11 //
https://naukaprava.ru/catalog/435/936/1987/26304.

WuTepecHbiMmn npeactaensaioTcsa BbiBogbl A.H. BpaHgeHOyprckoro, AekaHa topugudeckoro dakynbreTa
MIY (1925 - 1929 rr.), uneHa konnerun Hapkomarta roctuumm 1 YneHa 3akoHogatensHon kommccun CHK CCCP,
NPUHMMAaBLLEro y4actTue B paspaboTke psiga 3aKOHOMPOEKTOB, B TOM yucne Kogekca 3akoHOB 0 Bpake, cemMbe u
oneke PC®CP 1926 r. u npeackasbiBaBLLErO OTMUPAHME MHCTUTYTa Bpaka.

PaccmaTpuBasi ceMenHoe NpaBoO Kak CaMOCTOSITENbHYIO OTpacib YacTHOro, a He nybnuyHoro npaea, A.H.
BpaHaeHOyprckmnii obpawan BHUMaHWE He TOMbKO Ha pasnuuyns, HO M Ha CXOACTBO CEMENHOro U rpaxgaHcKoro
npaea, a Takke oObACHSAN cyllecTBoBaHUe ABYX Kogekcos. "OTn 4yepTbl CXOOCTBA 3aKMYatoTCA B TOM, YTO Kak
rpakgaHcKoe npaBo, Tak U CEMEWHOE MpaBO UMEET AeNno Mo NpPeumyLlecTBy He ¢ Ny6nuyHo-nNpaBoBbIMU, a C
4YaCTHOMPaBOBLIMU OTHOLLEHMAMU... B cemeliHoM npaBe He OydeT peyun 0 X03ANCTBEHHO-3KOHOMUYECKUX HYXXaAaX,
a OyneTt pevb O PU3MYECKMX WK, KaK MPUHSATO MHOTNAA BbIpaXaTbCsl, HPABCTBEHHbIX HyXAax. OTO - nepBoe
OTIIMYME CEMENHOro npaea OT rpaxaaHckoro. Bropas otnnuuTenbHas YepTta 3akntodaeTcs B TOM, YTO B obnacTu
XO3ANCTBEHHO-9KOHOMNYECKNX OTHOLUEHUW eCTb FOCMOACTBO Hag WUMYLLEeCTBOM B TOW WM gpyron cdopme, a B
06nacTn ceMenHbIX OTHOLUEHUIA, KOHEYHO, O TOCMOACTBE PeYN HE MOXET BbiThb; 34€Cb MOXET ObITb peyb O NINYHOWN
3aBUCMMOCTM OAHOrO 4YfieHa CcemMbW OT ApPYroro. B-TpeTbux, OTNMUME HALIUX MIMYHBIX NPaB OT XO3AWCTBEHHbIX
CBOAUTCS K TOMY, YTO BO3HUKHOBEHWE U NpeKpalleHNe MMYLLECTBEHHbIX OTHOLUEHUI CBOOOAHO, @ CEMENHbIX -
nHorga cBobofdHO (Hamp., 3aknideHue Opaka), nHorga He cBobopHo (Hanp., cow3 poguTenen n peten)... U



HaKkoHeL, nocrnegHee oTnMYMe - 3TO TO, YTO NNYHbIE MPaBa, KOHEYHO, HEe MOryT BbiTb OTYYXAaeMbl U HEe MOryT
ObITb NepeHocuMbl Ha gpyroe nuuo" <1>. B utore A.H. bpaHaeHbyprckuin caenan BelBOA4 O HEOOXOAMMOCTM 3TH
Kogekcbl 06beanHUTL.

<1> BpaHgeHbyprckun A.H. Kypc no cemenHo-6payHomy npaBy: Jlekumun, npoumTaHHble Ha dakynbTeTe
coseTckoro npasa MY B 1926/1927 akagemudeckom rogy. M.: KOpuaundeckoe msgatensctso HKIKO PCOCP,
1928. C. 10 // https://naukaprava.ru/catalog/435/1086/4666/28503.

Hanbonee pacnpocTpaHeHHOM u npeobnagatowen B 1920-e IT. TOYKOW 3peHusi, 0BOCHOBbLIBAIOLLEN
CaMOCTOATENbHOCTL CEMEWNHOMO NpaBa kak oTpacnu npaea, obina nosuuns C.U. PaeBnya <1>, yka3biBaBLUErO Ha
nyGrnMyHO-NpaBOBbIE Hayana CEeMENHOro npaea, 3Ha4yMTENbHOE YMCNO MMMepaTUBHbIX HOpM: "B GypxyasHoM
3aKoHOOATENbCTBE CEMENHblE  OTHOLWEHWsl, Kak WM Oonblias 4acTb WUMYLLECTBEHHbIX  OTHOLUEHMN,
paccMaTpmBaloTCa NPUHLMNMAanNbHO Kak cdepa "JacTHoro" 3akoHogaTenbCcTBa. VMiIHade B COBETCKOM npase. B Hem
N TpaXgaHCcKoe WMYLLEeCTBEHHO-NPABOBOE 3aKOHOA4ATENbCTBO MNPOMUTAHO TeM, 4TO JNOAT HasbiBaTb
ny6nvyHo-npaBoBbIMK  ariemMeHTaMun. CemenHoe npaBo (C  OpayHbIM UM OMEKyHCKUM)  COCTaBnseT
CaMOCTOATENbHYK OTpacilb COBETCKOrO MnpaBa, B KOTOPOM MOYTU BCE HOPMbl NMPUHYOUTENbHbI U WCKIYatoT
BO3MOXHOCTb CYLLEeCTBOBaHMSA MPOTUBHOM MM BOMM YNPaBOMOYEHHbIX MWL U CTaBAT BO [MaBy yrra MHTepec
obLLeCTBEHHbIN. BpayHoMy, ceMeNnHOMY M OMEKYHCKOMY MpaBy B COOTBETCTBUM C 3TUM MOCBSALLEHLI B COBETCKUX
pecnybnukax (B YactHoct, B PCPCP) ocobble kogekchl. K npaBoBbIM OTHOLUEHMSM, BO3HUKAIOLWMM Ha MOYBE
CEMbW, HEMPUMEHUMbI HOPMbI, CoAepXXalunecs B KogeKcax rpaXaaHckmx" <23,

<1> PaeBu4 C./. BpadHoe n cemeinHoe npaeo // OcHoBbl coBeTckoro npaea / MNog pea. O.A. MerepoBckoro.
M.; .: Tocusgar, 1927. C. 420 - 429.

<2> Tam xe. C. 420 // https://naukaprava.ru/catalog/435/550/1963/19416.

006 ocobeHHOCTSIX ceMeNHOro nNpaea Kak oTpacnuv YacTHoro npaea nucan C.A. bensukuH: "CemenncTBeHHoe
npaBo, pernaMmeHTUpytoLee nepcoHarnbHble U MaTepuaribHble CTOPOHbI CEMbM, MPUMbIKAET K 06nacT YacTHOro
npaea, OTnMYyasiCb OT APYrMX YaCTHOMPABOBbLIX MHCTUTYTOB OOMbLUE/ UHTEHCUBHOCTLIO OULMATIBHOM OXPaHbI.
B3anmHble npaBa M 06A3aHHOCTM CYMpyroB, a Takke poauTener U geTen no UMYLLEeCTBY XapaKTepusyloTcs
CPaBHMUTENBHO C APYTMMW UMYLLLECTBEHHBIMM OTHOLLEHMUSIMW YaCTHOIO Npaea NLlb HEKOTOPbIMU OCOBEHHOCTAMM,
BbITEKAIOLLMMMN U3 CBOWCTB CEMbU U CEMENHOW XM3HU. JIMYHbIE NPABOOTHOLLIEHUS, COCTaBNsALWNE eaBa N He
rmaBHOE CodepXaHne CEMENCTBEHHOTO MpaBa, Co30atoTCs TakKe: a) Mexay cynpyramu, 6) mexay poguTensiMi um
getbMn" <1>,

<1> bBbensaukmH C.A. YacTHoe npaBO B OCHOBHbIX MpuHUMNax (Kypc rpaxgaHckoro npaea). KayHac:
Tunorpagusa ®. Cokonosckon 1 I. IlaHa, 1928 // https://naukaprava.ru/catalog/297/2520/223517?view=1.

B panbHenwem guckyccus 6bina npogomkeHa M.H. AMduTeaTpoBbiM, OCHOBHBIMW LOBOAAMMU KOTOPOro B
NOAAEPXKKY CaMOCTOATENBLHOCTM CEMEWHOMO npaBa SBMANUCbL OTCYTCTBME B CEMEWHOM MpaBe AOMUHUPOBAHUS
WUMYLLECTBEHHbIX OTHOLIEHUA Hah JMYHLBIMXA HEVMMYLLECTBEHHBIMM U, HaobOopOT, 3aBMCMMOE MONOXEHNEe
NMYLLLECTBEHHbBIX OTHOLLEHWUI OT JIMYHbIX HEMMYLLIECTBEHHBIX, @ TaKkKe onpeaeneHne cCeMerHbIX NMYLLECTBEHHbIX
OTHOLLUEHMN KaK OTHOWEHMN ocoboro poga, K KOTOPbIM  KMacCU4eckMe LMBUIUCTUYECKME KOHCTPYKLUK
HenpUMeHUMbl <1>.

<1> https://naukaprava.ru/catalog/297/5218/39403?view=1

CemeliHoe MpaBo kak 0cobyko oTpacrnb COBETCKOro npaea paccmaTpuBan Tawke M.M. ArapkoB u cTaBun
BOMPOC O pasrpaHNyYyeHUn ero C ApyrumMu oTpacnaMu npaea, npexae BCero C rpaxaaHCKMM MNpaBoM:
"[paxxgaHcKkoe npaBo cornpukacaeTcs ¢ CeMerHbIM NpaBoOM B YacTU CEMENHO-UMYLLIECTBEHHbIX OTHOLWEHU. Mbl
OOMKHblI OTBEPrHyTb, KaK HeydauyHble, MOMbITKM paccMaTpvBaTb 3TW OTHOLWIEHUSA (Hanpumep, anvMeHTbl) B



KauecTBe HeuMyLLeCTBeHHbIX". B oduumanbHblX nporpamMmmax BY30B TOro BpeMeHW, "OoTpaxas BeKOBYIO
Tpaguumio, CEMENHOE NPaBO OTHECEHO K rpaxaaHcKomy npaBy. Hopmbl cemeliHOro npaBa cogepartcs y Hac B
ocoObIx kogekcax. Ho maTepman STMX KOOEKCOB He BbIXOOUT 3a TPagUUMOHHbIE PaMKM CEMENHOro npaea.
HecmoTpa Ha npuHUMNUanNbHY MNPOTMBOMOMOXKHOCTE COBETCKOrO COLMANUCTMYECKOro CEMEWHOro npaea
CeMeNHOMYy npaBy 3KCniyaTaToOpcKoro obulecTBa, mMaTepuan Hallero cemerHoro npasa 6e3 [0CTaTOYHbIX
OCHOBaHWIA pacrnonaraeTcs y Hac B cTapbiXx pamkax. Mexay Tem Halle npaBo AaeT AOCTaTOMHO OCHOBaHWM Ans
TOro, 4tobbl BLINTK 3a 3TK paMku" <1>. HecmoTpst Ha 060CHOBaHUe BblOENeHNss CEMENHOro npaea B KayecTBe
camocTodATensHon otpacnu, M.M. ArapkoB onpegensan BO3MOXHOCTb cybcuamapHoro npumeHeHns Hopm K K
CEMENHbIM OTHOLLIEHUSAM <2>.

<1> ArapkoB M.M. lpegmeT n cuctema COBETCKOro rpaxgaHckoro npaea // CoBeTCkoe rocygapcTeo U
npaeo. M., 1940. N 8 - 9. C. 64; https://naukaprava.ru/catalog/297/5402/39108.

<2> ArapkoB M.M. lMpeameT n cuctema COBETCKOro rpaxpaHckoro npasa // CoBeTckoe rocygapcrtso U
npaso. M., 1940. N 8 - 9. C. 64; https://naukaprava.ru/catalog/297/5402/39108.

Bo mMHorom o6Go6uiatoller pasnuyHble Mo3nuuM OTHOCUTENBHO MeCTa CEeMENHOro npaBa B COBETCKOM
npaee ctana pa6ota .M. CeepanoBa "O npeameTte n cucteMe cCoumanucTU4ecKkoro cemenHoro npasa“. B Hewn
CEMENHOe MNpaBO NPU3HaBaNoCb CaMOCTOATENbHOMW OTpacrnbio, "He CrMBaloWEencs ¢ Kakon-nmbo apyron wu
OTNMYaloLLLENCs B paMKax eOuHOro COBETCKOro rnpaBa [AOCTaTOMHO oOnpeferieHHbIMW YepTaMmu OT ApYrux
oTpacrnen npasa". [NpeacraButenn Apyrov TOYKM 3pEHUS OTPULAKOT Hannuve y CeMEeNHOro rnpasa Takux 4epT,
ycMaTtpuBasi B HeM OfHYy M3 4yacTen npaBa rpaxpaHckoro. locriegHve B OCHOBY pasfgerneHus npasa knagyT
MPU3HaK HanmuMuMs B COOTBETCTBYIOLUMX MNPABOBbLIX OTHOLIEHWSX "TOW WM WHOW CTeneHn paBHOW cBob6OAbl
NPOSIBNEHUS BOMNWN YYaCTHWKOB 3TUX OTHOLWIEHMR", npuaasas, TakuMm obpasom, aToMy npusHaky "csoboabl Bonn"
pellatoLlee 3Ha4eHne, MUMEHHO Mo 3TOMY MPU3HaKy OTHOCAT K rpaXXAaHCKOMY MpaBy OTHOLLEHUS ceMenHble" <1>.

<1> Csepgnos M. O npegmete m cucteme coumanucTudeckoro cemenHoro npasa // Coetckoe
rocyaapctso 1 npaso. M., 1941. N 1. C. 57 - 69; https://naukaprava.ru/catalog/297/5218/39403?view=1.

MpuaepxuBancs nepeon nosvumm u .M. CBepanoB, KOTOPbLIA onpedensn counanncTuiyeckoe cememnHoe
npaBo kak "COBOKYMHOCTb HOPM (MpaBui MOBEAEHMS), YCTAHOBIEHHbLIX FOCYOAPCTBEHHOM BRacTbio B LENAX
perynuposaHua OTHOLIJeHI/IVI, BO3HUKaAWOLWNX N3 COBMECTHOWN XWN3HU MY>X4YUHbI N XXEeHLUWHbI, N3 B3anMONOMOLLU
UYNEHOB CEMbM UM COBMECTHOrO BeOEHUS UMW XO3SNCTBA, U3 POXAEHMWS, COAEpXaHUs U COLManuMCTUYeCcKOoro
BOCMUTAHMSA OEeTeN U W3 HanpaBfieHHOW Ha YKpPENeHWe cembu OEesiTeNIbHOCTU TOCYLapPCTBEHHbLIX OpPraHoB.
OuyepyeHHbIV NpegMeT counanmucTMYecKoro CeMenHOro npaea ABMseTCss 4OCTaTOYHO onpeaesieHHbIM KpUTepuemM
W Onsi pasMexeBaHUs CEMENHOro npaesa C ApyrMMuy OTpacrnsiMu npasa 1 Npexae BCEro C NpaBoOM rpaXKgaHCKUM.
JivHmen Bogopasgena Mexagy HUMWU CRYXWUT TO, YTO OHM PEerynvpyloT ABe pasHble CTOPOHbl MpoLlecca
npon3BoacTBa MaTepmaanon XN3HWU, ABE pa3Hble CTOPOHbI COLI,I/IaJ'IbHOI7I OeATeNbHOCTU. rpaXxaaHckoe npaso - B
chepe Tpyaa, cemeriHoe - B cdhepe BOCNPOM3BOACTBA poaa.

Kak M3BECTHO, rfaBHbIM BOMPOCOM [PaXKO4aHCKOro npaBa SBMSETCA perynupoBaHne MMYLLEeCTBEHHbIX
OTHOWeHUN. IMyLecTBeHHble OTHOLLIEHUS MMEKTCA U B ceMbe. HeT nn ocHoBaHWU paccMaTpyBaTh CeMerHble
UMYLLLECTBEHHbIE OTHOLUEHWSI KaK HEKYHO Pa3HOBUAHOCTb MMYLLECTBEHHbLIX OTHOLUEHUI rpaX4aHCKoro npaea 1 no
3TOMy Mpu3HaKy 00beaMHATL CeMeNHOe NnpaBo C rpaxaaHckum? Ham npepcrtaBnsieTcsl, 4To 3TO Obino Obl
HenpaBuIbHbIM. PerynvpoBaHne CEMENHO-UMYLLECTBEHHbLIX OTHOLUEHWA MOAYMHEHO OCo6oM, cneumdnyecKkon
3afjaye, paspellaemMon ceMerHbIM NPaBOM, W XapaKTepu3yeTCs OHO OYeHb CYLLECTBEHHbIMU OTANYMAMU OT
perynmpoBaHnsa MMyLLLECTBEHHbIX OTHOLLEHWUI B rpaXkgaHckom npase” <1>.

<1> CgepgnoB M. O npegmete M cucTeme coumanucTuieckoro cemenHoro npaea // CoeTckoe
rocygapcteo u npaeo. M., 1941. N 1. C. 57 - 69; https://naukaprava.ru/catalog/297/5218/39403?view=1.

Mcxogsa s Toro, 4to npaBo BCe-Taku1 wWunpe, 4emM 3aKOH UM 3aKoHOOaTes1bCTBO (B npaBoO BKIKOYaeTcA U
Hayka, ”n o6pa3OBaHme no noBoAy npaBa, a TakKxe npaBonpMMeHeHne, 3aKOHOTBOpPYEeCTBO U T.I'I.), nonaraem



BaXHbIM NPUCOEaUHUTLCS K BbiBOAY, caenaHHomy J1.H0. MuxeeBon: "3HayeHue MMeBLLUEN MECTO Ha MPOTSXKEHUN
MHOIMX OEeCATUNETUI OCTPOW ANCKYCCUM O MECTe CEMENHOro npaea B CUCTEME NPaBOBbLIX OTpacriell CoCTouT B
TOM, YTO OHa MO3BONWUNA BbIABUTL HaMbonee BaXHble OTINYMTESNIbHbIE YEepPTbl CEMEMHbIX OTHOLEeHUR" <1>.
HecmoTpsa Ha To 4TO coBeTckoe npaBo "ywno B uctopuio”, B Hayane 1990-x rr. npu nogrotoBke [paxxgaHCcKoro um
CemenHoro KoAeKCoB Cnopbl O MecTe, npeamMeTe, METO4Ee CEMENHOro rnpaea NPOXOAWMMM B pamKax NnoaroToBKM
Ha3BaHHbIX 3aKOHOB. Mbl 3HaeM, 4YTO Ha CEerogHsWHWA OeHb POCCUMNCKOE 3aKOHOO4ATENbCTBO COXPaHUMO
OTAENbHYID, CaMOCTOATENbHYID KOANMUKALMIO PErynupoBaHns CEMEVHbIX OTHoWeHu. B coBpemeHHow
KOHCTUTYLMN cemenHoe 3akoHOAaTeNbCTBO BbIAENEHO B KAyecTBE COBMECTHOM KomneTeHuum Poccum mn ee
CcyObEKTOB.

<1> MuxeeBa J1.FO. Pa3BuTtre kogmdukaumm poccmickoro cemenHoro npaea // Kogudunkaumsi poOCCUNCKOro
yacTHoro npaea / lNopg pea. O.A. Megeegesa. M.: CtaryT, 2008. C. 200.

Bonee 40 net cemeliHble oTHoweHus B CCCP perynupoBanuncb MWCKIOYMTENBHO pecnybnmkaHCKUM
3akoHopaTtenbcTBoM. Obuecoto3Hble OcHOBbI 3akoHopaatenbcTBa Coro3a CCP u colo3HbIx pecny6nuk o
6pake u cembe (ganee - OCHOBbI) ObINM NPUHATEI HA YeTBepTon ceccun BepxoBHoro Coseta CCCP 27 uioHsa
1968 r. u ctanu nepebiM koaMduLMpoBaHHLIM akTom CoBetckoro Coto3a B obrnactu cemenHoro npaea. B
cootBeTcTBMM C¢ OcHoBamm B 1969 - 1970 rr. Obin npuHATBHI BpayHO-CEMEWNHbIE KOOEKCbl B COM3HbIX
pecnybnukax. B OcHoBax HalinM cCBOe BOMJOLLEHWE MPOBEPEHHBIE BPEMEHEM U XMU3HBKD MHCTUTYThI, @ Takke
HEKOTOpble HOBblE MPEANOXEHUs Y4YEHbIX W MNPaKTUKOB, MOMyyYMBlUME B [anbHeWlleM passButne B
KOAMMULMPOBAHHBIX aKTax COK3HbIX pecnybnuk.

HeobxoaumocTb COH3HOWM KoauduKauum CeMerHOro 3akoHO4aTenbCTBa U CXOACTBO B perynvpoBaHum
CEeMEeNHbIX OTHOLWIEHMN B COH3HbIX pecnybnukax obcyxganucb ewe B 50-e rr. npownoro cronetus. Kak
oTMeYanu CoBpeMEHHMKN, "3aKOHO4ATENLCTBO O CeMbe M Opake B COBETCKUX pecrnybnvkax UCXOOuT U3 eOuHbIX
MPVHLUMUMNOB COLManmMCcTUYEeCKoro obLecTBa N OCHOBLIBAETCS Ha YY4EHMM MapKCcM3Ma-NieHMHN3Ma O CEMbe 1 Opake.
lMo3aToMy MHOIMe MOMNOXEHUS CEMEeNHO-OpayHoro 3akoHodaTenbcTBa OyayT paspelleHbl BO BCEX COH3HbIX
pecnybnukax ogmHakoBo" <1>. B 10 Bpemsi 6e3 ynommnHaHus "Mapkcuama-neHnHm3ama" onyonmkoeatb YTO-nMbo
OblNo HeBO3MOXHO. Ho TeM He MeHee BbIXOAUNWN UCCINEAOBaHWS, B TOM YUCHEe BbICOMAMLIEro YPOBHS. OTO B
nonHom mepe kacaetcs paboT A.U. NeprameHT.

<1> https://naukaprava.ru/catalog/435/1086/530341/446867?view=1

B KoHctutyuum CCCP 1936 r. cemenHble OTHOLUEHUS YNOMWHanuWcb Nub B ABYX cTaTtbax. B cT. 14
ykasbiBanock, 4To OCHOBbI 3aKOHOAATENbLCTBA B paccMaTpuBaeMon cepe HaxoasTcs B BeaeHun Cotosza CCP. B
CT. 122 roBOpunocb 0 paBHOM MONoXeHnn xeHwmH B CCCP Hapsagy ¢ myxynHamu. OcHOBbI Gbiny Npu3BaHbl
3anoxuTb deaepasnbHble 6a30Bble NPUHLUMMBLI CO34aHUST CEMbU U peanusaunyM ceMerHbIX OTHOLLEHUIA ANs BCEX
pecnybnuk CoseTtckoro Coto3a ¢ y4eToM MHOroobpasusi yknagos, Tpaguumi pecnybnuk B 3Ton cdepe, KoTopble,
o[HaKo, He ynpoLuanu 3agavy 3akoHogaTensi.

B panbHenwem KoHctutyuma CCCP 1977 r. kak Gonee nocriegoBaTenbHbI JOKYMEHT, B TOM 4YMCle B
YyacTu onpeaeneHnst OCHOB CEMENHON MONUTMKM, NPOBO3rfacuna paBHOMNPaBMe MY>KYUHbI U KEHLUMHbI HE TOMNbKO
B 06nacTsx XO3SWCTBEHHOW, roCy4apCTBEHHOM, KyNbTYPHOW M OOLWECTBEHHO-MOMUTUYECKOW XWU3HW, HO U B
CeMeliHbIX NPaBOOTHOLLEHMSAX, a Takke 3akpenura AoOpoBONbHOE COrnacue XXeHLUHbI U MYXXY/HbI B KavyecTse
OCHOBbl Opaka. 3Tn npuHUMNbl OblNM  BOCMpOM3BedeHbl B nocneaylowmx nonpaskax kK OcHoBaM WU
pecnybnnkaHCK1UM KoaeKcaM.

OcHoBbl BCTynunu B cuny ¢ 1 oktabpsa 1968 r., oHM 3akpenunu NonoXeHus, COOTBETCTBYIOLWME AyXY TOro
BPEMEeHN - coumanucTnyeckoro rymaHmama. Crtasunacb Uenb Co3gaHUs KOMMYHUCTUYECKONW CEMbM, B KOTOPOM
OOIMKHbI HANTK CBOE MONHOe yAoBneTBopeHne Hanbonee rnybokune, NyHbIe YyBCTBa NoAeN.

B otnnume ot koandunumnpoBaHHbIX akTOB COHO3HbIX pecnybnuk, npexae Bcero Kogekca 3akoHoOB 0 bpake,
ceMmbe 1 oneke PCOCP 1926 r., OcHoBbl nmenu 6onbluyo nocrnegoBaTenbHOCTb, OPManbHOCTb, CoaepXanu
bonee nogpobHoe perynupoBaHWe CceMelHblX OTHoweHui. OHM npegycmaTtpuBany obLime NOonoXeHwus,
BKNtoyatowme B cebs 3agaum ceMenHoro 3akoHoAaTenbCTBa, NpeaMeT, UCTOYHMKM NPaBOBOrO PerynupoBaHns v



Oaxe HopMmbl 006 nckoBow gaBHocTu (pa3g. |). dpyrve pasgensl nocnegoBaTenbHO perynMpoBany OTHOLLEHWS,
BbiTeKatoLwme M3 6paka (pasg. Il), poantenbckue, anMMEHTHbIE OTHOLLIEHMSI POgUTENEN N CYnpyroB, OTHOLLEHUS
Mexay OeTbMWU U OpYrMMU poACTBEHHMKAMM, OTHOLLUEHUS MO YCTPOMCTBY AETEW, OCTaBLIMXCA 6e3 noneyeHus
poautenen (pasg. lll). Aktam rpaxxgaHcKoro coctosiHia Obin nocesileH pasg. |V, a 3aBeplialownm akkopaom
cTan HOBbIA pasgen, pernamMeHTUpyrLWniA NPUMEHEHNE COBETCKOro 3akoHogaTenbcTtBa O Opake M cembe K
WHOCTPaHHbIM rpaxkgaHaMm u nuuam 6e3 rpaxxgaHcTBa, a Takke NpUMEHEHWe 3akoHOAaTeNnbCTBa WMHOCTPaHHbIX
rocygapctB U MeXayHapoOHbIX 4OroBOPOB.

MpuHsTuio OcHoB crnocobcTBOBano v pasBuMTUE Hayku cemelHoro npaea. B 1951 r. Bbiwen nepsbii
yuyebHuk no cemeriHomy npasy .M. CBepanoBa "CoBeTckoe ceMelHoe npaBo” <1>, 0XBaTUBLUMIA BCE OCHOBHbIE
WMHCTUTYTbI COBETCKOrO CEMEWHOro npaBa TOro BpeMeHun <2>.

<1> Csepanos .M. CoBeTckoe cemenHoe npaBo: YyebHoe nocobue Ansa opuanyeckux By3oB. M.:
["octopusgaT, 1951.

<2> 'paBe K.A,, lNMeprameHT A.. Peuensnn // CoseTckoe rocyaapcTteo u npaso. M., 1952. N 6 (noHb). C.
77 - 81 (peueHsus Ha kH.: CBepanos .M. CoBeTckoe cemenHoe npaBo: YuyebHoe nocobue Ansa puanyeckmx
By30B. M.: lNoctopusgar, 1951; https://naukaprava.ru/catalog/435/1086/530340/43574).

Hoeennbl OcHoB Obini 06yCrnoOBMEHbl Kak YHU(UKALMEN 3akoHOL4ATeNbCTBA BCEX COHO3HbIX pecnybnuk B
coctaBe CCCP, Tak 1 cepbesHbiM1 U3MeHeHnaMn B obnactu bpaka, poaMTensCkUX OTHOLLEHWI, YCbIHOBEHNS U
T.N., Npoucweawmmmn no cpaBHeHuio ¢ 1926 r. Tak, Hanpumep, yXe He npuaaBanocb NPaBOBbIX MNOCNEACTBUN
dakTnyeckomy Opaky, ©Oonee nogpoOHO onpedensncs  MNOPSAOK  3akntoyeHus Opaka, BrepBble
npegycmartpuBanacb BO3MOXHOCTb CHWDKEHWUS] GpayHoro BospacTta, Obln BBeAEH MHCTUTYT HEOAENCTBUTENbHOCTM
Opaka, HedeNCTBUTENBHOCTU YCbIHOBNEHMS. V3MeHnncsa nopsigok pactopkeHus 6paka. Bonpoc o pactopxeHun
Opaka pellancsa B HapogHOM cyae nMbo B opraHax 3arca, ecnv Cynpyrm He UMenu HeCoBEpPLUEHHONETHUX AeTen
W Bblpaxkanu B3aMMHOe corfnacue Ha passoj.

OpHOM 13 OCHOBHbIX OCODEHHOCTEN NPAaBOBOrO PEryNMpOBaHNS CEMENHOIO 3aKOHOAATENbCTBA B T€ rogbl
cTano pasrpaHMyYeHMe KOMMETEHUUN COK3HbIX U PecnyOrIMKaHCKUX OpraHoB B perfiaMeHTauun CeMenHbIX
OTHOLLEHUN. Tak, CO3HbIE pecnybnukn ObINM HageneHbl NPaBoOM pa3peLlaTb He TONbKO BOMPOCHI, OTHECEHHbIE K
ux BegeHuo OcCHOBaMK, HO U Te€ BOMPOCbI OpayvHbIX M CEMENHbIX OTHOLLUEHWN, KOTOpble HEemnocpeacTBEHHO
OcHoBamn He 6binu npegycMoTpeHbl (cT. 7 OcHoB). lMepeyveHb Takux BOMPOCOB Obinl 4OCTAaTOYHO LUMPOK,
Ha4YMHas OT COKpaLLEeHWUsl NN YBENUYEHUS CpoKa perMctpauuy bpaka nocrne nogayun 3asiBlieHUs1 B OpraHbl 3arca
N 3aKkaH4MBas onpefeneHvem MnpaBuil YCbIHOBIIEHMWS, YCIOBUA NPU3HAHWUS YCbIHOBIEHUS] HEOEWCTBUTEMbHbIM,
YCroBU N NOCNEACTBUN OTMEHbI YCbIHOBIIEHMS.

OpgHako yxe B TO Bpemsi MHorne nonoxeHunst OCHOB BCTpeYanu KpUTUKY Yy NpaBornpuMeHnTenen, BnnoTe 40
BbIsiBNEHNs npoTuBopeyunn ¢ gencteytowen Konctutyumenn CCCP, 0CHOBHbIMW NpUHLMNAMU COLMANUCTUYECKOro
cTpos. Tak, Hanpumep, B cT. 16 OcHOB roBopusniocb 06 yCTaHOBMEHUWM OTLOBCTBA C MOMOLLbI [AOKa3blBaHUSA
IOPUONYECKMX PaKTOB, MMEBLUMX MCHEPMbIBAOLLNA XapaKkTep, 04HaKo ObiNo HEBO3MOXHO NPaKTUYECKN NPOBECTU
N3BECTHbLIE 3KCMEPTM3bl, KOTOpPbIE y)Xe€ B TO BPEMS MO3BOMANM C OOCTOBEPHOCTbIO OCMOPUTH OTLIOBCTBO B
oTHoweHun pebeHka. OrpaHuM4eHns B YCTAHOBNEHMU OTLOBCTBA BENM K "NMErkoMbICIIEHHOMY MOBeAeHuo"
MYXYMH, a "nepeknagbiBaHne 00S3aHHOCTEN MO COAEPXaHUO W BOCNUTaHUIO pebeHka Ha MaTb" BreKno
BO3HWKHOBEHWE MPOTMBOPEYMS OOHOMY M3 OCHOBHbIX NpuHUMnoB KoHctuTyuum CCCP - npuHUMny paBeHCTBa
nonos (cT. 35 KoHctutyumn CCCP) <1>.

<1> lNeprameHT A.U. PasBntne coseTckoro 3akoHogaTtenbcrBa o bpake n cembe (k 20-neTuio NpUHATUS
OcHoB 3akoHopaTenbcTBa 0 6pake n cembe) // NpobnemMbl COBEPLUEHCTBOBAHUSA COBETCKOrO 3aKOHOAATENbCTRA:
Tpyabl / MuHuctepctBo toctuuum CCCP; BcecolosHbli Hay4YHO-MCCNenoBaTenbCKUN UMHCTUTYT COBETCKOro
3aKkoHodaTenbCcTBa. M., 1988. Bbin. 41. C. 94 - 108;
https://naukaprava.ru/catalog/435/1086/530341/48071?view=1.

OcHoBbl 1968 r. Heckonbko pa3 nogBepranvcb U3MeHeHusIM: Hanbonee 3HauyuMmble - B 1979 r., nocne



npuHaTua KoHctutyumm CCCP 1977 r., n B 1990 r. - UaMeHeHus, HanpasneHHble Ha UMNeMeHTauuio NonoXeHun
KonBeHumn OOH o npaBax pebeHka 1989 r. <1>,

<1> MNMocTtaHoBneHne BC CCCP ot 13 uioHa 1990 r. N 1559-1 "O patudmkauumn KoHBeHUMM O npaBax
pebeHka" // Begomoctn CH n BC CCCP. 1991. N 26. Ct. 497.

Kopnekc o 6pake u cembe PCPCP (ganee - KobC) 6bin ytBepxaeH BepxoBHeiv CoBetom PCOCP 30
uronsa 1969 r., sctynun B cuny ¢ 1 Hoabpsa 1969 r. n ctan nocnegHMM KOAUMULMPOBAHHBIM aKTOM CEMENHOrO
3akoHopatenbcTtBa CoOBETCKOro rocygapcrtBa, XOTd B JdanbHerwem Kogekc penctBoBan Ha Tepputopun
Poccunckon ®enepauunmn Bnnote Ao 1 mapta 1996 r. - gatbl BCTynneHus B cuny gencteytowero CemernHoro
kogekca P®, a pasg. IV "AKkTbl rpaXkaaHCKOro CoOCTosiHMA" 4eNcTBOBan B YacTu, He npoTtnBopevallen CemenHomy
kogekcy P®, Bnpeab oo BCTynneHus B cuny degepanbHOro 3akoHa ot 15 Hos6ps 1997 r. N 143-03 "O6 akrtax
rpaxgaHckoro coctoaHua" <1>, 1.e. go 20 Hoa6psa 1997 r.

<1> CobpaHwue 3akoHogaTenbcTBa P®. 1997. N 47. Ct. 5340.

XOTS MHOrMe BOMPOCHI MPaBOBOr0 pPerynnmpoBaHns GpayHbiX, POAMTENBCKUX U OPYrMX OTHOLUEHUIA HaLu
oTpaxeHune B OcHoBax 1968 r., yxxe B 1950-e IT. "3akoHOOaTeENbLCTBO O CEMbe U Opake SABMANOCH TOW OTPACHbIo
npaBa, KoTopas Hamboniee TECHO CBsid3aHa C ObITOM, >XU3HbIO W HaLWOHAarNbHbIMU OCOBEHHOCTAMW HacerneHus
Kaxkgon pecnybnukn. NosToMy cemMenHoe 3aKoHOAATEeNbCTBO OOIMKHO ObITb OTHECEHO K KOMMETEHUUN KaXXaown
COlo3HOM pecnybnuku" <1>.

<1> MMeprameHt A.U. O kogndukaumm pecnybrmkaHCKoro 3akoHogaTenbcTBa O ceMbe, bpake n oneke //
HayyHass  kOH(pepeHUMsi, MOCBsiLlEHHas  Bompocam  kogudumkaumMm  COBETCKOro  pecnybGrimkaHCKoro
3akoHoAaTenbcTBa: Te3uchl 4oknaaos / BcecolosHbl MHCTUTYT topuamdecknx Hayk. M., 1957. C. 14 - 18.

HeCMOTpFI Ha TO YTO HOPMBbI OcHoOB BO MHOrom NOBTOPUIINCL B Kogekce, TeM He MeHee 3HauyuTenbHas
yacTb WX MOMOXeHun Obina KOHKpeTU3npoBaHa W He Bcerga ToXAaeCcTBeHHa KoaeKCcaM ApYyrnx COH3HbIX
pecny6n|/||<, y4unTbiBas 0COBGEHHOCTN MeHTanunTeTa, Tpap,mu,mﬁ HacelneHna pa3HbiX permoHOB.

Kak n OcHoBbl, KobC HaunHancs npeambynon, B KOTOPOW NpOBO3rfawanmcb 3aboTa O COBETCKOM CEMBE,
co3gaHve Havbornee 6naronpuATHbIX YCMOBWUWA ANS €€ YKPEMNeHWs U MpouBETaHWs, POCT MaTepuaribHOro
©narococTosiHMe rpaxaaH, a Takke KOMMYHUCTUYECKOE BOCMUTaHMEe nogpacTatollero nokoneHmst u "oumweHune"
CeMeNHbIX OTHOLLEHUA OT MaTepuanbHbIX pacyeToB. Kogekc Bknoyan B ceba nATb pasgenos, KOTOpble
cooTBeTcTBOBanu cTpyktype OcHoB 1968 r., B TOM uncne obwue nonoxenus (pasa. ), o 6pake (pasa. Il), cembe
(pasa. Ill), aktax rpaxgaHckoro coctosdHus (pasg. 1V) n perynupoBaHuMM OTHOLIEHUMI C ydacTUEM WUHOCTPaHHOro
anemeHTa (pasg. V).

KobC ycrtaHaBnuBan pernameHTaLmio BCEX TEX BUOOB OTHOLLEHUI, koTopble Gbinn oTHeCeHbl OCHOBaMM K
BELEHUIO COI3HbIX pecnybnuk, B TOM 4YMUCINe BO3MOXHOCTb CHWKEHWst OpadHoro Bo3pacTta, MocrnencTBus
HeencTBUTENbHOCTU Bpaka, NpaBo Ha obpalleHne B cy C 3asBreHneM 00 yCTaHOBMNEHUN OTLIOBCTBA HE TOSbKO
nuu, KoTopble ykasaHbl B CT. 16 OCHOB, MOPSAOK BbISIBNEHUSA cornacus pebeHka Mpu yCbIHOBIEHMU, NpaBuna
YCbIHOBMEHUS, YCIOBUS MNPU3HAHWUS YCbIHOBIIEHWS HEOEeWCTBUTENbHbIM, YCIMOBUS OTMEHbl YCbIHOBIEHWS,
nocrneacTeus OTMEHbI U MHOToOe apyroe.

3a 6onee yem 25-neTHuin nepuop Aenctemst KobC B Hero Bcero BoceMb pa3 BHOCUINCH NonpaBku. BaxxHoe
3HayeHne, Oe3ycrnoBHO, umenu nameHennss B Kogekc nepson nonoBuHbl 1990-x IT., KOTOpble B AanbHEWLLEM
NMOAroTOBUIN MOYBY AN NPUHATMSA coBpemeHHoro CemenHoro kogekca P®.
§ 4. CoBpeMeHHble UCTOYHUKM CEMENHOrO Npasa

BaxHenwmm mctodHmMkoMm noboi oTpacnu npaea, B TOM 4ucre M cemernHoro, siensetca KoHcTutyuwms
Poccuinckon ®epepaumun. Hapsagy C NOMoXeHUsiMM, pacCMOTpeHHbIMM B § 2 HacTosweln rnaBbl, OCHOBHOM



3akoH cogepxuT 0OasoBble MonoXeHuss Onst noboro 3akoHogaTtenbcTBa. B cooTtBetctBMM C¢ 4. 1 cT. 15
KoHCTUTyuma P® nmeeT BbICLLYIO IOPUONYECKYIO CUny, NpsaMoe AeUCTBME U MPUMEHSETCA Ha BCen Tepputopumn
Poccuiickonn degepaumm; 3akoHbl U MHbIE MPaBOBbIE akThbl, NPUHMMaemble B Poccuinckon ®enepaumm, He OOIMKHbI
npoTtusopeuntb KoHcTuTyLummn PO.

B cooTtBeTcTBUUM ¢ KoHCTUTyUMen PO cemenHoe 3akoHOOATENbCTBO HAXOOMTCS B COBMECTHOM BeAeHWUU
Poccunckon ®epepaumm n ee cydbektoB (M. "K" 4. 1 cT. 72). Kak cnegyet u3 4. 2 cT. 76 KoHctutyuun PO, no
cemeriHOMy 3aKoHoAaTenbCTBY u3galTca dpegepanbHble 3aKOHbl, MPUHMMAaeMble B COOTBETCTBUM C HUMW 3aKOHbI
N MHble HOpPMaTKBHbIE NPaBoBble akTbl cybbekToB ®egepauun. Mpu atom cornacHo Y. 5 c1. 76 KoHcTutyumn PO
3aKOHbI U MHble HOPMaTUBHbIE NPAaBOBbIE akTbl CybbekToB Pefepaumm He MOryT NPOTMBOPEYUTL dheaepanbHbIM
3aKkoHaM. B cny4dae Takoro npoTMBopeYdns NpuopuTeT NPpUHAANexuT deaepansHbIM 3aKkoHaMm.

OCHOBHbIM aKTOM, PErynpylowmnumM CemeriHble OTHOLLEHUS, B HacTosillee BpeMsi, 6e3yCcrnoBHO, ABNSeTCS
CeMeNHbIN KOAEKC, KOTOPbIA OnpefensieT OCHOBHbIE MPUHLMMbI CEMEMHOIO npaea, yCTaHaBNMBAET OCHOBHbIE
Hayana NpPaBOBOro perynnpoBaHns CEMENHbIX OTHOLLEHWUI (CM. § 2 HacTOosLLEN rMaBbl).

MpakgaHCKMA KoOeKC perynvpyeT Uenblid psia BOMPOCOB, CBSA3AHHbIX C CEMENHbIMW OTHOLLEHUSIMU,
COOTBETCTBEHHO U B CEMENHOM KOAEKCe eCTb rpayKaaHCKO-NpaBoOBbIE HOPMbI.

M3 pgpyrux cbepnepanbHbiX 3aKOHOB, COAepXalluMx HOpPMbl CEMEWHOro npasa, crefyeT BblOenuTb
®depepanbHble 3aKoHbI oT 24 anpens 2008 r. N 48-®3 "O6 oneke u noneuntenbcTBe" <1> 1 ot 16 anpens
2001 r. N 44-®3 "O rocypapcTBeHHOM 6aHKe AaHHbIX O AeTAX, OCTaBLUMXCS 6e3 noneyeHUsa poauTtenen”
<2>. HopMbl CEMENHOro npaBa coaepXxartcsa U B page Apyrux 3akoHogaTenbHbIX akToB, Hanpumep B JKUnuiHom
koaekce Poccuinckon ®enepaunm (ganee - XK PO).

<1> CobpaHue 3akoHogaTenbcTBa Poccuiickon Peagepaumm (ganee - C3 PO). 2008. N 17. Ct. 1755.
<2> C3 P®. 2001. N 17. CT. 1643.

Ha c¢depaepanbHOM ypoBHe ceMeWHble OTHOLUEHUSI PEryriMpyroTCA He TOJNIbKO 3aKoHoAaTerNlbHbIMU
akTamm, HO 1 ykasamum lNpesmaeHTta P® (Hanpumep, Ykas lNMpesngeHta PP ot 28 gekabpsa 2012 r. N 1688 "O
HEKOTOpPbIX Mepax Mo peanusaumm rocyaapCTBEHHOW MNONUTUKM B cdhepe 3awuTbl OEeTEN-CUPOT U OeTen,
ocTaBWwuMXcA ©e3 noneyeHus poputenen” <1>), n lMocrtaHoBneHuasmu [paButenbctBa P® (Hanpumep,
MoctaHoBneHue lNMpaButensctBa PP oT 4 HosAbps 2006 r. N 654 "O gesaTenbHOCTU OpraHOB M OpraHusauui
WHOCTPaHHbIX FOCY4apCTB MO YCbIHOBMEHUIO (YOOYEpeHuo) oeten Ha TeppuTtopumn Poccunckon depepaumm u
KOHTpOJie 3a ee ocyllecTBreHnem" <2>). BaxxHo, YTo6bl HopMaTuBHble akTbl Mpe3nageHTa PO n MNpaBuTtenbcTBa
P® npuHumanuce B crny4vasx, HenocpeacTBeHHO npegycmoTpeHHbix CK P® nnbo gpyrumn cdegepanbHbiMM
3aKoHamu.

<1> C3 P®. 2012. N 53 (4. II). CT. 7860.
<2> C3 P®. 2006. N 46. Cr. 480.

Heckonbko cnoB crnegyet cka3aTb O BEOOMCTBEHHbIX HOPMATMBHbIX —akTax, MpUHMMaeMbIX
MUHUCTEPCTBAMU U WHbIMW bedepanbHbIMM - OpraHaMuM  UCNOMNHUTENbHOW BNacTu. B oTHoweHun Takmx
OOKYMEHTOB cylllecTByeT obLuee npaBuno, BblpaxkeHHoe B Ykase [MpesvaeHta PP ot 23 masa 1996 r. N 763 "O
nopsigke onybnukoBaHMsS M BCTynneHus B cuny aktoB lpesvpeHTta Poccuiickon ®eaepauun, MNpaButenscrea
Poccuiickon degepauumn n HOpMaTUBHBIX NPAaBOBbLIX akTOB dhedeparibHbIX OpraHoB WCMOSHUTENbHOW BRacTn”
<1>, a Takke B [locTtaHoBneHuu MNpaBuTtenbctBa PO ot 13 aBrycta 1997 r. <2>.

<1> C3 P®. 1996. N 22. Crt. 2663.
<2> C3 P®. 1997. N 33. CT. 3895.



CornacHo Has3BaHHbIM akTaM HOPMAaTWMBHble akTbl MUHWUCTEPCTB W Apyrux deaepanbHbiX OpraHoB
ncrnonHuTenbHon Bnactu Poccuiickon ®epepauun, 3aTparmsarowime npasa, cBO60Abl U 3aKOHHblE WHTEpEeChI
rpaxgaH WM HoOcsWMe MEeXBEAOMCTBEHHbIV XapakTep, noAasexaT rocyfapcTBEHHOM perucrTpauvm B
MuHuctepctBe toctuuumn P®, odumumanbHom nyb6nukaumm B rasete "Poccuiickasa raseta" wnm bronneteHe
HOPMaTMBHbLIX aKToOB (be,qepaanblx opraHoB MCNONMHUTENbHOW BNactn wu pasmMeLlleHno Ha O(*)I/ILI,I/IaJ'IbHOM
WHTEepHeT-nopTane npaBoBov MHMOPMaLMM (WWW.pravo.gov.ru), KoTopble JOMKHbI OCYLLEeCTBAATLECH HEe No3aHee
10 gHer nocne uX rocygapCcTBeHHOW peructpauun. lpu 3TOM akTbl, He npolledlwne rocyaAapCTBEHHYHO
perucTpaumio, a Takke 3apermMcTpMpoBaHHble, HO He OnybrMKoBaHHbIE B YCTAHOBIEHHOM NOpsaKe, He BNEeKyT 3a
cobo npaBOBbIX NOCNEACTBUN.

Kak ykasbiBanocb paHee, CeMeNHble OTHOLUEHWS MOryT perynupoBaTbCs HOPMaTUBHbIMU akTamu
cybvektoB ®Penepaunn (pecnybnuk B coctaBe Poccuiickon ®enepauun, kpaeB, obnactewn, ropogoB Mocksbl,
CaHkT-lNMeTepbypra n CeacTtononsi, aBTOHOMHOW ob6nacTu, a Takke aBTOHOMHbIX OKpyroB). B cBow ouyepefb
aKkTbl cyobektoB Pepepaumm TaKke OENSATCS Ha 3akoHoAaTenbHble akTbl MpPeacTaBUTENbHbLIX OPraHoB
rocydapCTBEHHOW BMacTM W WHblE HOPMAaTMBHbIE MPABOBbIE aKTbl, MNPUHUMaeMble B npegenax CBoew
KOMMETEHLMM UCMOSTHUTENbHBIMU OpraHamMn rocyaapCTBEHHOW BNacTu.

OpraHbl MECTHOFO camMoynpaBrieHNsi BNpaBe MPUHUMAaTb PELUEHUs!, BAUSIOWME HA CEMEWHbIE OTHOLUEHUS,
O[HaKO MX KOMMETEHLUMS CYLLEeCTBEHHO OrpaHuyveHa (cM., Hanpumep, cT1. 13 CK).

MexayHapodHble [0roBopbl, y4acTHULEN KOTOpbIXx sBnsetcd Poccuiickas ®epepaums, Tawke MOryT
perynupoBatb ceMeliHble oTHoLWeHus (cM. § 1 rn. 8 HacTosiwen paboTsl).

Ha ocHoBaHum cT. 126 KoHctutyumn PP BepxosHbii Cya P®, aBnasdch Bbicwum cyaebHbiM opraHoM no
rpaXXgaHCKMM, YronoBHbIM, aAMWHUCTPATMBHBLIM Aenam, NOoACYAHbIM cyAaMm obLien pucoukuumn, Hapsay ¢
cynebHbIM HaA30pOM OaeT pas3bsACHEHMs No Bonpocam cyaebHol npakTuku. Takme paszbsiCHEHMS CnocOGCTBYIOT
npaBUNbHOMY M eAMHOOGPa3HOMY NMPUMEHEHWI0 HOPM npasa, B TOM yucne CemelrHoro kogekca u Apyrux aktoB
CeMeriHOro 3akoHogaTenbCTBa.

C yyeToM pacwupeHus B cooTBeTcTBUM cO CT. 5 [K P® cdepbl npumeHeHusa obblyasi, nod KOTOpbIM
MOHNMAaETCS CIOXMBLUEECS U LLUMPOKO NPUMEHSIEMOE B Kakon-nmbo obnactu He TOmnbKo NpeanpuHUMaTenbCKOn,
HO Y MHOW OeATenbHOCTU, He NPeAyCMOTPeHHOe 3aKoHoA4aTeNbCTBOM NPaBWIo NOBEAEHWUSI HE3aBMCMMO OT TOrO,
3aPuKCMpOBaHO N OHO B KakoM-NnbBO AOKyMeHTe, 06bldanm MOoryT ObiTb MpU3HaHbl UCTOYHUKOM CEMEWHOro
npasa, HecMoTps Ha To 4To B CK P® OHM He ynoMUHaIoTCs B Ka4eCTBE CaMOCTOATENbHOIO MCTOYHNMKA.

§ 5. AHanorus B cemelriHoM npase

MpuHMMas 3akoHopaTemnbHbIE akTbl, 3aKOHOAATENb 3a4acTyl0 CTPEMUTCS YPErynMpoBaTb MaKCUMarbHbIN
Kpyr oTHowweHui. OgHako, Kak U3BECTHO, XM3Hb Borave nborn TeopeTUieckon KOHCTPYKUMK. Kpome Toro, XnsHb
nameH4mBa. [osIBNAIOTCA OTHOLUEHWS, KOTOpble MPaBOM HE YperynupoBaHbl. B Takmx cnydasx roBopsaT, 4TO
cywiectByeT npoben B npaBe (3akoHOOATENbCTBE), T.€. CYLLECTBYKT OTHOLUEHWs, BXogslwMe B npeamer
NpaBoOBOro perynupoBaHus (CEMErHOro) 3akoHoO4aTeNnbCTBa, HO OHO MO MNOBOAY TaKMX OTHOLUEHWW "XpaHuT
MOnYyaHune", HET COOTBETCTBYIOLLMX HOPM U B rpaXaaHCKOM 3akoHoAaTenbCTBe. B TakMx cuTyaumsix y4aCTHUKM
OTHOLUEHMI omnpegensanT cBou npaBa W ob6s3aHHOCTM cornaweHneM. OObIMHO MpU 3TOM CYUTAKOT, YTO
coBeplUeHa cAernka (3aknio4vyeH OOroBop, 3aKYEHO COrMalleHne), He NPeayCMOTPEHHAst 3aKOHOM, HO €My He
npoTuBopeyvaLlas.

MHoraa cTopoHbl 3aKnioyaloT M3BECTHbIN 3aKOHY O0roBop (Hanpumep, GpadyHblii JOroBOp) M BKMOYAT B
Hero ycrnoBusi, He NpeayCMOTPEHHbIE 3aKOHOM (3aKOHOAATeNbCTBOM), HO EMY He NMpoTUBOpeYallme.

Perynstopamy OTHOLUEHUI SBASKOTCA 3aKoHOOATENbCTBO M A0roBop. Ecnn HeT Hu Toro, HW gpyroro, To
npuxoauTca npuberaTe K aHanorum, o Yem u ropoputcsa B c¢T. 5 CK P®: "B cnydyae, ecnv oTHOWEHUS Mexay
yYrneHamu cemMbW He YperynupoBaHbl CeMenHbIM 3aKoHOAATeNbCTBOM WKW corfnaweHuemM CTOPOH, U Npwu
OTCYTCTBMM HOPM rpaKOaHCKOro npasa, MPSMO Perynupyrowmnx ykazaHHble OTHOLUEHUS, K TaKUM OTHOLLEHWAM,
€Cnn 3T0 He NPOTUBOPEYMT WX CYyLECTBY, MPUMEHSAOTCA HOPMbl CEMENHOro M (Mnn) rpaxgaHckoro npasa,
perynupyrolumMe CxodHble OTHOLWEeHUs (aHamorums 3akoHa). [pu OoTCyTCTBMM TakMx HOPM npaBa M 06s3aHHOCTU
YrNEeHOB CeMbW OMpedenslTcs UCXoas u3 obLMX Hayam U MPUHLMNOB CEMEWHOro UMW rpaxgaHCKoro npasa
(ananorusa npaea), a Takke NPUHUMMNOB F'YMaHHOCTW, pa3yMHOCTU 1 cnpaBeanmnsocTu'.



CumnTaeTcs, YTO 3aKOHOAATENbCTBO (B TOM YMCIE CEMEWHOE) NMPUMEHSIETCA MO aHarorMm B TeX cryyasix,
korga cyuwecteyeT npoben B npaee. Kak npeAcrasnsieTcsi, aHanornsi 3akoHa v aHanorusi npaea TpebyoTcs npu
Hanuyum Takoro npobGena, ecnu COOTBETCTBYIOLUME OTHOLUEHUS He pPerynupyloTcs v gorosopom. [pu aToM
npaBunbHee Bbino 6kl rOBOPUTL He 0 Npobenax B npase, a o Npobenax B NPaBOBOM PerynMpoBaHuu.

AHarorusi 3aKkoHa gonycTuma npu Hanmuum Crieayowmnx YCroBuid.

BO-I'IepBbIX, CyLleCTBYHOT CeMelHble OTHOLUeHMUA, He yperynupoBaHHbleé 3aKoHOAaTesNlbCTBOM, T.e€.
OTHOLWIEHNA, BXoadAulne B npeamet CeMEeNHOoro npasa, HO npaBun, pernameHTUpyrwLimnx Takume couunalribHble
CBA3U, 3aKOHOOATENIbCTBO HE COOAEPXNT.

Bo-BTOpbIX, Takne OTHOLWEHUs1 He perfameHTUpPOBaHbl WU corfnaweHueM CTOPOH (KOTopoe He
NPOTUBOPEYUT 3aKOHOLATENLCTBY).

B-TpeTbux, cyllecTByeT 3aKOH WM WMHON MNpPaBOBOWM aKT, KOTOPbIM PeryrimpyloTcsi CXoAHble
OTHOLUEHMUS.

B-‘-IeTBeprIX, npuMmeHeHMe yKa3aHHOro cCxogHoro 3aKoHa (VIHOFO npaBoBOro aKTa) K OaHHOMY (He
yperynmpoBaHHOMY 3aKoHOOATESIbCTBOM  UIAU ﬂ,OFOBOpOM) cemethomy OTHOLUEeHNIO He npoTuBopeyvnT
CyLlleCcTBY TakOoro OTHOLWEeHUA.

AHarnorns npaea Jonyctuma, Korga cemenHble OTHOLWIEHWUS He YperynvpoBaHbl 3aKOHOO4ATeNbCTBOM U
(M) OOroBOpOM WM HeT 3akoHa (MHOro MpPaBOBOrO akTa), pernaMeHTUMpYoLLEero CcxogHble OOLleCTBEHHble
OTHOLWlEeHMs. AHanorus npaBa O3HavyaeT onpegerieHne npaB U 00A3aHHOCTENW YYaCTHUMKOB CeMeNHbIX
OTHOLLUEHMA MCXoAsi U3 OOWMX Havyan WM CMbICNla CceMerHOro 3aKkoHopaTenbcTBa. CewmenHoe
3aKoHOOATEeNbCTBO MCXOAMT U3 HEOoOXOOUMOCTWU YKpenneHus CemMbMu, NMOCTPOEHUS CEMEMNHbIX OTHOLLEHWA Ha
YyBCTBax B3aMMHoW Nob6eun 1 ysaxerusa u 1.4. (c1. 1 CK). Cmbicn cemenHoro saakoHogaTensCcTBa BpA4 S MOXHO
onpeaenuTb ogHON pas3omn, OH MOXET ObITb OOHapYXXeH NuLLb B pe3ynbTaTe aHanmsa BCeX CEMENHO-NPaBOBbIX
HOpM.

Mpn wucnonb3oBaHUM aHamorMnm npaea HeobXxoAMMO yuuTbiBaTb TpeboBaHuMs O06pPOCOBECTHOCTY,
ryMaHHOCTW, pas3yMHOCTU M CNpaBeanMBOCTU. IOTU OLIEHOYHbIE KaTeropum mno3BOMSKT Yy4eCTb OnpeaereHHble
06CTOATENBLCTBA KAXO0M KOHKPETHON CUTYaLIUN.

§ 6. JlutepaTypa no cemenHoMy npasy

Mo cemenHomy npaBy OnybGrMKOBaHO AOCTATOYMHO GornblLuoe KONMM4ecTBO paboT. Monaraem BO3MOXHbIM
BblAennTb Hanbonee 3HaunTEmNbHbIE, C HALLEN TOYKU 3pEHUS, TPYAbI.

OcHoBOW ans pasBUTUS Hayknm CEMEMNHOro rnpasa kak B Poccuu, Tak 1 3a pyGexkoM MOCNyXXWUo YacTHoe
npaso [OpeBHero PuMa. B cBsi3n ¢ aTUM npu U3yyeHun Kypca npexae Bcero Heobxoanmo obpatutbest k pabotam
B.M. XBocToBa "Cucrtema pumckoro npasa. CemernHoe npaBo. HacneacrteseHHoe npaeo” (1883), C.A. Mypomuesa
"paxxgaHckoe npaso [peBHero Puma" (1909), "Pumckoe 4actHoe npaBo" (nog pea. W.b. Hosuukoro n N.C.
Mepetepckoro (1948)).

Hanbonbwwnii Bknag B GOpMMpPOBAHME HAyKM OTEYECTBEHHONO CEMENHOro npaBa, 6e3ycrnoBHO, BHeC
N3BECTHENLUNA LOPEBOMOLMOHHBIN poccuncknmn umsmnuct A.A. 3aropoBCkuin, CO34aBLUNA HENPEB3OWOEHHbIN U
no cen aeHb Tpya "Kypc cemeriHoro npasa” (1909). M3 npoussegeHun, HanucaHHblx Ao 1917 r., cnegyet Takke
obpaTnTb BHMMaHMe Ha "MccrneoBaHus Mo pycckoMy npaBy ceMenHoMy M HacnegcteeHHomy" W.I. OpluaHckoro
(1877), "Ouyepk tOpuONYECKNX OTHOLUEHMI, BO3HUKalOWMX M3 cemerHoro coto3a" K. KaesenuHa (1884), "O6
OTHOLIEeHMsAX cynpyroB no nmywectsy" A.®. Kasumupa (1884), "O BpayHom coro3e, pacTopeHun Gpaka, Bnactu
pogutenen n npoy." A.3. Cokonosckoro (1889), "llnyHoe n NMyLLECTBEHHOE MOJTOXEHNE 3aMY>XHEN XEHLLMHbI B
rpaxxgaHckom npase" B.UN. Cunarickoro (1910).

Henb3sa Takke He ynomsiHyTb 0 pabotax K.I. MobenoHocuea "Kypc rpaxaaHckoro npaea” B Tpex Tomax
(1896), H.C. CyBopoBa "YuebHuk uepkoBHoro npasa" (1908), B./N. Cepreesuya "llekumn n MccnegoBaHus no
apesHen uctopum pycckoro npaea” (1910), HO.C. Nambaposa "lpaxaaHckoe npaeo” (1911), I'.®. LepweHeBnya
"YyebHuKk pycckoro rpaxgaHckoro npasa” (1911), O.U. Menepa "Pycckoe rpaxgaHckoe npaso" (1914), UN.A.
Mokposckoro "OcHoBHble npobnembl rpaxgaHckoro npasa" (1917), B KOTOpbIX paccMaTpuBanvCb MHCTUTYTHI



CEeMelHOro npaBa B KOHTEKCTE HayKu rpaXaaHCKoro rnpaea, NnockosbKy TpaanLMOHHO CEMEHOe NpaBo CYMTarnoch
COCTaBMAOLEN rpaXkaaHCKOro npasa.

Hemanyio nenTy B pasBuTMe CeMerHoro npaBa B PoccuMm BHecnM COBETCKME Yy4eHble. W3 TpynoB
COBETCKOrO nepvoga MOXHO BblaenuTb "CoBeTckoe cemenHoe npaso" .M. Ceepgnosa (1951), "JludHble n
MMYLLLECTBEHHbIE OTHOLUEHMSI B coBeTckon cembe" H.B. PabuHoBunu (1952), "CoBeTckoe cemeliHoe npaso” B.A.
Tapxoa (1963), "CemenHoe npaBo" B.A. PaceHuea (1967), "OcHoBbl 3akoHogaTenscTBa o 6pake n cembe" AN,
MeprameHT (1969), "CemenHble npaBooTHoweHns B CCCP" E.M. BopoxevikuHa (1972), "Umywiectso cynpyros"
B.M. HukmtnHon (1975), "3akoHopgaTenscTBO O Opake M cembe: NpakTuka NPUMEHEHUs, HEKOTOpbLIE BOMPOCHI
Teopuun" B.T. WaxmaTtoBa (1981), "CoBeTckoe cemenHoe npaso" [.K. MaTteeeBa (1985), "Bonpockl coBeTckoro
ceMenHoro npaBa B cyaebHonm npaktuke" A.M. bBenskoBon (1989), KONMNEKTUBHYD MOHOrpaduio
"3akoHoOaTenbCTBO O Gpake U cembe M npakTuka ero npumeHeHus (k 20-netmnio OcHoB n KobC PCPCP)" (noa
pea. I1.M. 3BarnHuesown, J1.I'. KysHeuosown, [.U. CtpenbHukoson, H.W. MacneHHukoBor n b.H. MespuHa (1989)).

KoHcynbTaHTlINOC: NnpumMmeyaHme.
YyebHnk A.M. HeuaeBon "CemenHoe npaBo: akTyarnbHble npobnembl TeOpuMM W MPaKTUKA" BKIOYEH B
WMHopMaLMOHHbIN 6aHk cornacHo nybnukauum - FOpant-U3gat, 2007.

M3 coBpeMeHHOI nuTepaTtypbl MO AaHHOM TeMaTuke crnenyeT Bblagenutb "CemeliHoe npaBo: Y4ebHuk" M.B.
AHTOKONbCKOM (2013), "CemeriHoe npaBo: Y4ebHUK ana akagemudeckoro 6akanaspuarta” A.M. Heuvaeson (2014),
"CemenHoe npaso" J1.H. MNuenuHueson (2014), ctatbio J1.HO. Muxeesown "Pa3ssutue koamdukaunum pocCumncKoro
cemenHoro npasa" B kHure "Koandukaumnsa poccuiickoro yactHoro npaea 2017" (nog pegn. M.B. KpaweHnHHmkoBa
(2017)).

KoHcynbTaHTlINtoC: npumMmeYvaHme.
KommeHTapunm k CemenHomy kogekcy Poccuiickon ®epepauun (nog pea. WM. KysHeuoBoW) BKITHOYEH B
MHGOPMaLMOHHBIN BaHk cornacHo nybnukauum - BEK, 1996.

Oco60ro BHMUMaHUs 3acnyXmBatoT KOMMEHTapUW K KOAM(ULMPOBAHHLIM akTamM Mo CeMerHoMy npaBy, B
4YaCcTHOCTU B COBETCKUIA nepuog - kommeHTapum k Kogekcy PCPCP o 6pake u cembe, a ¢ 1996 r. - KOMMeHTapun
k CemenHomy kopgekcy P®. B mnx uncne KommeHtapunm k Kogekcy o bpake u cembe (nog pea. H.A. OceTpoBa
(1982)), KommeHTapuii k CemeriHomMy kogekcy Poccuiickon depepaummn (yuebHo-npaktuyeckuin) (nog peq. V.M.
KyaHeuoBow (2002)), KommenTapuin k CemertHomy kogekcy Poccuinckon ®egepauun J1.M. MuenuHueson (2011),
MocTtaTerHbIi kKOMMeHTapuin k CemenHomy kogekcy Poccuiickon ®epepauunn, PegepansHomy 3akoHy "O6 oneke
n noneuntensctee" n ®PegepanbHomy 3akoHy "O6 akTax rpaxgaHckoro coctosHus" (nog peg. [M.B.
KpalweHunHHukoBa (2012)).

BesycnoBHbI MHTEpeC BbI3LIBAIOT W COBPEMEHHble paboTbl, MOCBSALEHHbIE OTAENbHLIM WHCTUTYTam
CeMenHoro npasa, B YacTHoCTK "Oneka 1 nonevnTensctso: Teopus u npaktuka" J1.K0. Muxeeson (nog peg. P.T1.
MaHaHkoBon (2004)), "lMpaBooTHoweHusi cobcTBeHHocTn cynpyroB” A.B. Cnenakoson (2005), "AnMmeHTHble
obsizaTenscTtBa M 06513aHHOCTU YneHoB cembM: [NpakTnyeckoe nocobue" J1.B. Tuxomuposon (nog ped. M.KO.
Tuxomuposa) (2011), "AnuUMeHTHble MpaBa U 00A3aHHOCTU 4YneHoB ceMbu: [lpakTuyeckoe nocobue" M.IO.
Tuxomupora (2011), "CypporaTHoe maTepuHCTBO B Poccuiickon ®egepaumn: npobrnembl TEOPUN U NPaKTUKK:
Monorpadus" T.E. Bopucoson (2012).

N pasymeeTcs, Henb3si HEe YNOMSHYTb O MPOU3BEAEHUAX Pa3sHbIX NeT, MOCBSLIEHHbIX 3apybexHoMy U
MeXayHapogHOMY cemeriHomy npaBy. B ux uucne: "Bonpockl 6paka v pa3Boga B MeXOyHapO4HOM YaCTHOM
npaee" H.B. Opnoeon (1960), "Bpak n cembsa B MexayHapogHOM 4dacTHOM npase” (1966), "MexayHapogHas
3awumTa npaB u nHtepecos geten” U.K. Nopoaeukon (1973), "bpak n passog B Oyp)XyasHoM cemMenHoM npase”
O.A. Xasosown (1988), "CemelHble OTHOLWEHUS B MexayHapogHom ydacTtHom npase" H.A. LWebaHnoson (1995),
"CeMenHoe npaso Poccunckon degepaumm M MHOCTPaHHBLIX rOCYyAapcTB: OCHOBHbIE MHCTUTYTHI" (nog ped. B.B.
3anecckoro (2004)), "CemenHoe npaBo Ha pybexe XX - XXI BekoB: k 20-netuio KoHBeHumn OOH o npaBax
pebeHka: Matepuanbl MexayHapogHOW Hay4HO-nMpakTuydeckon koHdepeHummn" (2011), "BpayHbii goroBop B
Poccwuiickon ®epepaunn, gpyrmx rocygapcreax - ydacTHukax CoppyxkectBa HesaBucumbix [FocygapctB u
Bantun: YuebHo-npakTnyeckoe nocobue" A.H. NleBywkumHa (2012), "MIHCTUTYT ycbiHOBNeHusa B Poccun n ctpaHax



EBponbl: cpaBHUTENBHOE TEOPETUKO-NPaBoBoe nccregosanue” JI.A. CmonnHon un A.B. 3ageceHckon (2014).
Jlutepatypa k rmn. 1

1. AHTOoKONbCKasi M.B. CemeiiHoe npaBo: YuebHuk. 2-e n3g., nepepab. n gon. M.: KOpuctb, 2004.

KoHcynbTaHTlIntoC: npumeyvaHme.

®parmeHT MoHorpadum A.U. 3aroposckoro "Kypc cemernHoro npaea" BKMOYEH B MHOPMAaLMOHHbIA GaHK
cornacHo nyonuvkauum - "CemenHoe n xunuwiHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4,
5, 6; 2009, N 1.

2. 3aroposckuin A.. Kypc cemertHoro npasa (no uag.: Ogecca, 1909). M.: 3epuano, 2003.

3. MakeeBa O.A. CewmeriHoe npaBo Poccunckon Pegepaummn: OCHOBHble Mpobnembl, NepcrneKkTMBbl
AanbHeviwero pas3sutus. Metogonorusa npenogasaHnsa cemeriHoro npasa B Poccunckon ®egepaumu // CemenHoe
1 xmnnuwHoe npaso. 2009. N 1.

4. Cunanckmn B.N. Pycckoe rpaxaaHckoe npaso. M.: CtatyTt, 2002.

5. MNocTatenHbln koMMeHTapun k CemenHomy kopekcy Poccuiickon ®epepaunn, ®egepanbHOMY 3aKOHY
"O6 oneke n noneunTtenbcTBe" n degepancHomy 3akoHy "O6 akTax rpaxgaHckoro coctoaHus” / MNog peq. IN.B.
KpaweHuHHukoBa. M.: CtatyT, 2012.

6. 3akoHogaTenbCTBO O Opake u ceMbe N NpakTuka ero npumeHenns (k 20-neturo OcHos n KobC PCOCP) /
Moa pea. J1.M. 3earnHueson, J1.I. KysHeuoown, L. CtpenbHukoson, H.W. MacneHHukoson u B.H. Me3apuHa.
Ceepanock: CBepAnoBCKUI OPUONYECKUA MHCTUTYT, 1989.

Mnasa 2. 3AKINIOYEHUE U NPEKPALUEHUE BPAKA
§ 1. NoHsTne 6paka

3akoHoOaTeNbCTBOM He onpegensieTca noHsTue ©Opaka. OpgHako CemenHbin kogekc PP u gpyrue
HOPMaTUBHbIE MPaBOBbIE aKTbl LUMPOKO OMNEPUPYKT AaHHbIM MoHATMEM. [na ero ysicHeHus Heobxoaumo
06paTUTLCS K UCTOPUN.

Tak, U3BEeCTHbIN OTeyecTBEeHHbIN UmBUNUCT A.W. 3aropoBckuii pasrpaHuMymMBan TPW OCHOBHbIE Trpynmbl
TEOpWI, KOTOpble OMpeaensinM MOHATUS cembuM M Opaka u Bpemsi UX nosBrneHus. epBas, cTapenwas no
BpeMeHu, Teopus, y "MCTOKOB" koTopon ctoanu baxodeH, Mak-lleHHaH n MopraH, oTpuuaeT cyllecTBOBaHWe
MHOuBMAyanbHoro 6paka B OpeBHelee BpeMsi He TONbKO B MOHOrFaMHOW, HO M B monuramHon dgopme. B 1o
BpeMsi, MO MHEHWIO anofioreToB [aHHOW Teopuu, cyulecTsoBano 6GecrnopsgoyHoe nonosoe obueHve,
NPUMEHNTENBHO K KOTOPOMY MCMNONb30Banocb NOHATUE "nnemeHHon Gpak". lNpeacraBuTenu gpyrom teopuu, C
Moctom n Konepom Bo rmaBe, cuMTaloT NepBOK CTyMneHbto Bpaka u cembk Gpak rpynnosoi. MNnemsi pacnagaetcs
Ha Trpynnbl, CBA3AHHbIE KPOBHbIM MATEPWMHCKMM POACTBOM, Npuyem Opaku (He wHAMBMOyanbHble U He
MOHOraMHbIE) 3aKMIOYaKTCA TOMbKO MeXAy 3TMMK FpynnaMmu, a He B npefenax Kaxgon u3 Hux (ak3oramus).
TpeTtbs Teopus (Bectepmapk, Ctapke, KayTckuii) oTpuuaeT CyLLeCTBOBaHNE HE TONbKO Bpaka NiemMeHHoro, Ho u
Opaka rpynnosoro. [lepBoN CTYMeHbl PasBUTUS CEeMbW anofioreTbl 3TOW TEOopWMM CUUTAKT Opak napHbIA,
MOHOraMHbIN, XOTS U HE UHAUBMAYANbHbLIN <1>.

KoHcynbTaHTlntoc: npumevaHue.

®parmeHT MoHorpadum A.U. 3aroposckoro "Kypc cemeriHoro npasa" BK/OYEH B MH(OPMAaUMOHHbIA BaHK
cornacHo nybnukauum - "CemeriHoe n xunuwHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4,
5, 6; 2009, N 1.

<1> Cm.: Baroposckuii A.W. Kypc cemeriHoro npaea. Ogecca, 1909. C. 1 - 2.



Mo mHeHuto A.W. 3aropoBckoro, 6pak MOHOraMHbIV U MHOUBMAYaANbHbLIA - 3TO NOCNeAHAsA CTyneHb Opaka.
Ero npepglwecTtBeHHMKOM cTana natpuvapxanbHass CcemMbsl, W3 KOTOPOM OH "pasBuica nog BrAUAHUEM
OKOHOMUYECKUX MPUYUNH (He BCAKOMY cpeacTBa NOo3BONIANIM UMETb HECKOJ1bKO )KeH) N penmMrmo3HblxX BO33peHVII7I,
OTpULUAaBLLNX Nonurammie” <1>.

KoHcynbTaHtlntoc: npumevaHue.

®parmeHT MoHorpadum AWM. 3aroposckoro "Kypc cemeriHoro npasa" BKMOYEH B MH(OPMAaLMOHHbIA BaHK
cornacHo nybnukauum - "CemeriHoe m xunuwHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4,
5, 6; 2009, N 1.

<1> Tam xe. C. 2.

OpHo 13 nepBbIX MNOHATUIM Opaka 6bino gaHo B Il B. H.3. pumMckum topuctom MogecTuHOM, cornacHo
KOTOpOMYy Opak - 3TO COl3 MyXa W XeHbl, O0beguHeHWe BCEeW Xu3Hu, oblieHne B npaBe OOXECKOM U
YeroBeYeCKOM.

370 onpeaeneHne COOTBETCTBYET TONbKO Opaky cum manu, n6o B 6pake sine manu He 6bino divini et
humani iuris communicatio: Yyxas B arHaTU4ECKON CEMbE MYXa XeHa He y4yacTBoBana B PenMrmo3HoOM KyrbTe
3TOW CEMbW, HE CBA3bIBANM €€ C MY>XEM U HUKaKne y3bl MO CBETCKOMY npasy <1>.

<1> Cm.: Pumckoe 4yacTtHoe npaBo: YuebHuk / MNog pea. N.b. Hosuukoro, U.C. MNepeTtepckoro. M.: KOpucts,
2004.

Brnepeble B Poccun noHsAaTMe Bpaka 6bino gaHo B Kopmuen kHure: "Bpak eCTb MY>XEBE U XEHe COYeTaHue,
coObITHe BO BCEW XM3HU, BoXXeCTBEHHbISAA 1 YenoBeYyeckus npaeabl obLieHme".

CoBpeMeHHOe pOCCUMACKOe 3aKOHO[aTeNbCTBO He AaeT MNoHATMA Opaka. B  OnpepeneHum
KoHctuTyumoHHoro Cyaa P® ot 17 masa 1995 r. N 26-O "O6 oTkase B NPUMHATAM K PAcCMOTPEHMIO kanobbl
rpaxaaHkm MoHuHon Bepbl MeTpoBHbI" <1> oTMe4vaeTcsi, YTO onpeaeneHne nNoHATUS bGpaka - 3To npeporatuea
3aKoHoJaTens, OfHaKo MoHsATMe Bpaka He cogepxuTca B KOHCTUTYUMM PO nnn B MHbIX HOPMAaTUBHbBIX NPaBOBbIX
akTax. YeTkoro onpegeneHus 6paka He GbINO AaHO M B akTax CEMENHOro 3akoHogaTenbCTBa MPOLLUSIOro Beka, 3a
UCKIMIOYEeHMeM HEKOTOpbIX U3 HuX. Tak, Hanpumep, cT. 12 Kogekca 3akoHOB 0 Bpake, cembe 1 oneke (ganee -
K30bCO PCHCP) 1926 r. <2> onpefensina 6pak kak Hannune takmx pakTmyeckmx OTHOLLEHWNI MEXOY MYXXYMHOM
N XKEHLLMHOW, KaKk COBMECTHOE COXUTENbCTBO, BeAEHMNE Npu 3TOM 06LLEero xo3sncTea, B3anmMHas mMmatepuanbsHas
noaaepkka, COBMECTHOE BOCMWUTaHWe geten. TpaguuMOHHO POCCUICKOE 3aKOHOAaTeNnbCTBO onpedensno opak
yepes yCrioBusl, He0bXxoauMbIE NS €ro 3aKMYeHus, a Takke NopsSaoK 3akoveHns bpaka.

<1> CI1C "KoHcynbTaHTlntoc".
<2> CY PCOCP. 1926. N 82. Ct. 611, 612.

B Hayke cyulecTBylOT pasnuuyHble nogxodbl K onpegeneHuto 6paka <1>. Tak, A.N. 3aropoBckui
paccmartpuBarn 6pak B kKa4eCTBe MHCTMUTYTa 0co0O0ro poaa v Kak HOPMUPOBAHHLIN NPABOM MOXM3HEHHbI NOJTOBOW
COH3 MYXXUYMHbI U XXEHLLMHbI. PaKTUYECKy0 OCHOBY Dpaka, Takum 00pa3oM, COCTABNSAET COXUTENBCTBO MYXXUYMHbI
N XeHWwuHbl <2>. [laBas onpegeneHve Gpaka Kak COH3a MYXYMHbl U KEHLMHbI C LIENb COXWUTENbCTBA,
OCHOBAHHOr0 Ha B3aMMHOM COrfalleHUM N 3aKMiYEeHHOro B YCTaHOBMEHHoW dopme <3>, .. LepieHeBuny
obpallan BHMMaHWe Ha yCInoBusl, KOTOpPbIM AOIMKEH Obin yaoBneTBopATb 6pak. A K0.C. Nambapos paccmartpusan
Opak B OPEBHOCTU KaK He WMEBLUMIA 0CODOro 3HayeHus, a "npeacTaBnsABWINA COOOM He 4YTO MHOEe, Kak
pasHOBUAHOCTb AOroBoOpa Kynnu-npogaxu" <4>,




<1> Cm.: § 1 . 3 B kH.: Py3sakoea O.A. CemeriHoe npaBo: YuyeGHuk. M., 2010. Cep. Poccuimckoe
topuanyeckoe obpasoBaHue.

KoHcynbTaHTlINOC: NnpumMmeyaHme.

®parmeHT MoHorpadgum A.U. 3aroposckoro "Kypc cemenHoro npaea" BKMAOYEH B MHMOPMALMOHHbIA GaHK
cornacHo ny6nuvkauum - "CemenHoe 1 xunuwHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4,
5, 6; 2009, N 1.

<2> Cwm.: 3aroposckuii A.W. Kypc cemeriHoro npasa. C. 5 - 6.
<3> Cwm.: WepweHeswny I".P. YyebHuMK pycckoro rpaxgaHckoro npasa. M.: N3g. 6p. bawmakosbix, 1911.
<4> ["ambapos KO.C. NpaxgaHckoe npaBo. Obwas yacTtb. ClM6., 1911; CINC "MapaHT".

B topmaunueckom cmbicne K.IM. MNMobenoHocueB onpepensan 6pak Kak coeAvHEHUE MYXYMHbI U XKEHLLMHBI,
OCBsILLleHHOEe O6LLEeCTBEHHbIM CO3HaHWeM, T.e. MOoryyMBLUEE HOPUANYECKMI XapakTep. 1o MHeHuo umBuNUCTa,
Opak 3aknovaeTca No AOroBopy: MM BO3byxaaeTca OOroBopHoe, 0693aTenbCTBEHHOE OTHOLLEHME, B KOTOPOM U
XeHa, U MyX B3aUMHO MpUHMMaOT Ha cebs ob6s3aHHOCTM <1>. Kak CO3 MyXUMHbI M KEHLUMHbl C Lenbio
MOMOBOro BOCMOSIHEHMS U eQUHEeHUs Bcen xu3Hn onpegenan 6pak B.UN. Cepreesny. CywecTtso 6paka novtn He
noggaeTcs opuandeckoMy aHanmsy <2>,

<1> Cwm.: MNMobepoHocues K.I. Kypc rpaxaaHckoro npasa: B 3 1. CI16.: CuHoganbHas Tunorpadus, 1896;
CIC "lapaHT".

<2> Cm.: CepreeBuny B.W. Jlekumm 1 ncenegoBanns no gpeBHen nctopum pycckoro npasa. Cll6.: Tun. M.M.
Cractoneswnya, 1910; CI1C "lapaHT".

B cBoto oyepegb H.C. CyBopoB obpallan BHMMaHMEe Ha OOrOBOPHbIA 3neMeHT Opaka Kak MOHOramHoro
COl03a MYXYMHbI M KEHLWHbI, NpeAcTaBnsoLwero cobor HepasgenbHoe OOLeHWe B TeYeHME BCEW XU3HU U
B3aUMHOE coy4acTue B BOXECKOM M 4eroBeyeckoM npaBe. Ho OpayHbii JOroBOp OTNMYaeTcs OT BCexX ApYrux
[OroBOPOB, BO-NEPBbLIX, TEM, YTO COAEPKAHMNE €ro He 3aBUCUT OT ONpeaeneHnst MHOMBUAYanbHOW BOMW, a aeTcs
NpUPOAO/ Kak HeobXoAuMoe BbIpaXXEHUE HEU3MEHHOr0 €eCTECTBEHHOrO BIieYEHUS] K MPOAOCIDKEHUO U
COXpaHeHMWIO poAa; BO-BTOPLIX, TEM, YTO HaMpPaBMsIETCA HE Ha COBEPLUEHNE OTAENbHLIX KakMx-NnMbo OencTBum,
NCMNOSTHEHNEM KOTOPbLIX OH MpekpaLiancsa Obl, NogobHO OpyrMM LOroBOpHLIM 0bsi3aTenbCTBaM, a Ha B3aUMHOE
"nononHeHne" AByx NMMYHOCTEN NO BCEM CTOPOHAM YEMNOBEYECKOM XXMU3HU U Ha BCHO XU3Hb <1>.

<1> Cm.: CyBopoB H.C. YuebHuk uepkoBHoro npasa. M.: MNMevatHa A.W. CHervpeson, 1908; CINC "lapaHT".

Mcxopsa M3 aHanmsa pasnuyHbiX NoaxonoB K onpeaeneHnio bpaka gaHHOE MOHATUE MOXHO paccmaTpuBaTb
B Y3KOM M LUMPOKOM CMbICfe, B MPaBOBOM U coumanbHOM. B coumanbHOM 3HayeHuu Opak npeactaBnsier
cobon MHororpaHHoe siBfieHMe W oOXBaTbiBaeT (PU3INONOrMYECKUnA, [OYXOBHbIA, 3IKOHOMMUYECKUN,
npaBoOBOMW, a MHOrA4A M PESIMrMO3HbIM acnekTbl. [ns opucnpygeHUMn 3HavyeHue MMeET SKOHOMWUYECKUN U
NMpaBOBOW acneKTbl, KOTOPble BOMMOLLAOTCS MPEXAe BCEro B OCOObIX MMYLLECTBEHHbIX OTHOLUEHUSX MeXay
cynpyramu.

B y3kom cmbicne, T.e. NPUMMEHUTENBHO TOMbKO K 3akoHoaaTenbcTBy Poccuiickon depepauuu, 6pak - 3ato
COKH3 MYXUYMHbI WU XEHLUHbl, 3aperMcTPUpPOBaHHbLIN MNpPU CcOGMAEHMU onpeAerieHHbIX YCNoOBUA B
opraHax 3anUCU aKTOB T[pPaXAaHCKOro COCTOSHMSI U NOPOXAAKWWA  B3auUMHble  JIMYHble
HeuMyLlecTBeHHbIe U UMYLLEeCTBEeHHbIe NpaBa U 06A3aHHOCTM.

[aBas onpegeneHne 6paka B LLMPOKOM CMbICME, Mbl HE MOXEM OrpaHNYMBaTLCA UCKITHYNTENBHO HOPMaMK
3akoHogaTtenbcTBa Poccuiickon ®egepauun, a crnegoBaTenbHO, FOBOPUTH fUWb O MOHOramHoM Opake,
yuuTbiBasi, YTO B COOTBETCTBUM CO CT. 158 CK P® npuaHatoTca Gpaku, 3akntodeHHble 3a npegenamu Poccuiickon



depepaumm, B TOM 4nicne n nonvramHble 6paku, ecrniv npy aTom cobniogeHbl TpeboBaHMsl 3akOHOL4ATENbCTBA
CTpaHbl 3aknoveHns bpaka.

CTOPOHHWKM NO3MLMK pacCMOTPEHUS Bpaka Kak COENKU OCHOBLIBAKOTCSA HA TOM, HYTO K NOPSIAKY 3aKIoYeHUs!
6paka, ycrnoBusiIM ero [AeNCTBUTENbHOCTM W MpeKpalleHUs NpeabsBnsloTCcs onpederneHHble TpeGoBaHus.
HekoTopble 6payHble OTHOLLEHUSI MOTYT PErynmpoBaTbCs Ha OCHOBaHUM AOrOBOPA: UMYLLECTBEHHbIE OTHOLLEHUS
B Opake 1 nocne ero pacTopXXeHus.

PaccmaTpuBasi 6pak Kak cTaTyc, MOXHO FOBOPUTb O TOM, YTO OH nNpuobpeTaeTca cybbekTOM B pesynbrare
COBepLUeHMs MpeanucaHHbiX 3akoHom gencteun. ObnagaHve 3TMM CTaTyCOM MO3BONSIET OTHECTM cybbekTa K
KaTeropuu xxeHatblx nogen <1>.

<1> Cm.: paxxgaHckoe 1 TOproBoe npaeo kanutanuctudeckux rocygapcts / MNog pen. E.A. Bacunbea. M.,
1993. C. 517; paxxgaHckoe M TOproBoe npaBo 3apybexHbix rocypgapcte / OtB. pen. E.A. Bacunbes n A.C.
Komapos. 4-e ns3g., nepepab. n gon. M., 2005. C. 518.

CTOPOHHMKM MO3ULIMK, COTNacHO KOTOpOK Gpak - 3TO MHCTUTYT 0coGoro poda, cchinalTcs Ha To, YTo Gpak
MMeeT LEenblo He co3daHvMe MWMYLLECTBEHHbIX TMOCMEACTBUIA, a npexae BCEro HPaBCTBEHHOE, [OYyXOBHOE
cofepkaHvie. BonbLUMHCTBO OTHOLLEHUIA, KOTOPbIE BO3HMKAIOT B Gpake, He perynupyeTcsi NpaBoM.

Bosspau.l,amb K PacCMOTPEHUIO MOHATUA 6pa|<a NMPUMEHNUTENTbHO K pOCCMIZCKOl;I I'IpaBOBOﬁ cucreme,
cnenyert ydecCTb, 4YTO 6paK - 3TO IOpI/IﬂVI‘-IeCKI/IIZ (baKT, npaBoOOTHOWEHNE U UHCTUTYT ceMenHoro npasa.

Kak ropuanyeckun ¢pakt Opak - I3TO pasHOBUAHOCTb aKTa rpaXAaHCKOro COCTOSIHUSA,
3apermcTpupoBaHHOro B yCTAaHOBJIEHHOM 3aKOHOM MNoOpsifKke, a UMEHHO BOJIEU3BLSBIIEHUE MYX4YUHbLI U
XEHLUUHbI Ha BO3HUKHOBEHME MeXAY HUMM NPaBOBbIX OTHOLWEHUN, OCHOBaHHbLIX Ha JINYHOM 3feMeHTe. B
KayecTBe topuamnyeckoro cakta 6pak MHoOrga paccMaTpuBalOT Kak COCTOSIHME (Pa3HOBMAHOCTb HOPUONYECKOrO
dhakTa Hapsay C OENCTBUAMU U COOLITUAMN).

Kak npaBooTHoweHMe ©6Gpak - 3TO YyperynMpoBaHHble 3aKOHOAATeNbCTBOM  JINYHbIe
HeMMmylleCTBeHHble U MMYLLeCTBEeHHble OTHOLUeHUA MeXAay cynpyramu.

Bpak Kak MHCTUTYT CeMeMHOro fnpaBa - 3TO COBOKYMHOCTb MPaBOBbIX HOPM, Perynupyrowmx
YCNOBUA M MNOPAAOK 3aKMIOUYEHUsl, PacTOpPXeHUsl, NPU3HAHUA HedeWCTBUTENbHbIM OGpaka, NnU4YHble
HEeUMYLLEeCTBEHHbIe U UMYLLECTBEHHbIe OTHOLLEHUA MeXay cynpyramu.

OnpegeneHne NoHATUS "Gpak” U COOTHOLUEHWS 3aperncTpMpoBaHHOro 6paka ¢ dakTm4eckuMmm 6padHbIMK
OTHOLUEHMAMW NMEET Ype3BblYanHO BaXKHOE 3HaYeHue A58 BO3HUKHOBEHWNS HE TONBbKO CEMENHbIX, HO U UHbIX, Kak
YacCTHO-, TaK U NyGNMYHO-NPaBOBbIX, OTHOLIEHU <1>, Hanpumep: NP yCTaHOBNEHUW, BNpaBe nn "daktuyeckune
cynpyrn" oTkasaTbCs OT Jauu CBUAETENbCKMX nokasaHun gpyr npotus gpyra (4. 1 ct. 51 KoHctutyumm P®; u. 4
cT. 56 YK P® <2> un gp.); npyuMeHsaeTcs nn K ux oTHoweHusam cT. 316 YK P® <3>, cornacHo KOTOpOM Nuuo He
MOANEXWUT YrofnoBHOW OTBETCTBEHHOCTM 3a 3apaHee He obellaHHOe YKpbIBATENbCTBO MPECTYMeHus,
COBEPLUEHHOro ero Cynpyrom unm 6rmn3kuM pOACTBEHHWMKOM; NPU MCNOMb30BaHNW BO3MOXHOCTWU MpuobpeTeHus
POCCUIACKOTrO rpaXkgaHCTBa B ynpoLlueHHoM nopsaake (noan. "6" n. 2 c1. 14 ®epepanbHoro 3akoHa ot 31 masa 2002
r. N 62-®3 "O rpaxgaHcTtee Poccunckon ®egepauunn” <4>) n ap.

<1> Cwm.: O3otoB Y.A., Pensep W.I'. IpaxxgaHckunm Bpak: kak 3awuTuTtb cBoe mMmyllecTtso. M.: Pegakuus
"Poccuiickon rasetol", 2016. Buin. 4.

<2> YronoBHo-MpoueccyanbHbi kogekc Poccuiickon ®eagepaunn ot 18 gekabpst 2001 r. N 174-03 // C3
P®. 2001. N 52 (4. I). CT. 4921.

<3> YronosHbIn kogekc Poccuiickon ®egepaumm ot 13 noHa 1996 r. N 63-03 // C3 Pd. 1996. N 25. Cr.
2954.



<4> C3 P®. 2002. N 22. CT. 2031.

BaxHenwum dopmanbHbiM kputepuem Bpaka, OTnM4YalolWmMMm ero OoT ApYyrux lopuaumdeckux akTtos B
CeMeVHOM W TPaXOaHCKOM npaBe, SBNSeTCA (akT rocy4apCTBEHHOM perucrpaumu. 3Tum Gpak oTnuyaetcs
npexge Bcero OT aKkTuyeckmx OpayHbiX OTHOLUEHWW, He MopoXaawwmx Tex MNocneacTBUi, KoTopble
npegycMoTpeHbl CEMENHbLIM U OPYrMM 3aKOHOAATENbCTBOM B OTHOLLEHUW CYnpyros, Yen 6pak 3aperncTpupoBaH.

B pencrsylollemM POCCUMIACKOM 3aKOHOAATENbCTBE HET MHCTUTYTa "dhaktudeckoro Opaka". 3akoH He
Npu3HaeT He3aperncTpupoBaHHbI Bpak 1 He cuMTaeT BPaKoOM COXUTENBCTBO MY>KUMHbI 1 XKEHLUMHBI, B TOM Yucne
BeOyLmMX obLiee XO35IMCTBO, XOTsl HA MPaKTUKE Hepeako Nnoau nNpuaalT akTnyeckuM BGpayHbiM OTHOLLEHMAM
He MeHbllee 3HadeHue, YemM Opaky, 3aperncTtpMpoBaHHOMY B OpraHax 3amnmMcy akTOB rpaX4aHCKOro COCTOSIHWS,
3abbiBag O TOM, 4TO pakTM4YeckMn Opak He nopoXaaeT COOTBETCTBYIOLUX MNPAaBOBbLIX MOCNEACTBUA. ITO
noateepxagaeTcs U cyaebHon npakTukon <1>.

<1> Cwm., Hanpumep, Onpegenenne KoHctutyumoHHoro Cyga PO ot 17 mas 1995 r. N 26-O "O6 oTkase B
MPUHATMMU K pACCMOTPEHMIO Kanobbl rpaxaaHku VMioHuHon Bepbl MeTpoBHbI".

WckntoveHne coenaHo nuwb Ans nuu, BCTYNUBLUKMX B dpakTudeckne bpadHble oTHoweHus o 8 nons 1944
r., MOCKONbKY OEeNCTBOBaBLUEE B TO BPEMS 3aKOHOOATENbCTBO MPU3HaBano paBHOMPaBHbIMKU ABa Buaa Opaka:
3aperncTpupoBaHHbIA B opraHax 3arca un paktuveckuin opak. Ecnn dpaktuyeckmin 6pak He Gbin 3aperncTpupoBaH,
OH COXpaHsAn NpaBoBYH cuny Torbko A0 8 uons 1944 r. Jlnua, koTopble BCTYyNuNu B daktnyeckune GpayHble
OTHOLLEHNA A0 u3gaHusa Ykasa [Npesnguyma BepxoHoro Coseta CCCP o1 8 uiona 1944 r. "O6 yBennyeHun
rocygapCTBEHHON MOMOLLM GEepPEMEHHBIM XEHLLMHAM, MHOMOAETHbIM M OOUHOKMM MaTtepsiM, YCUIEHUN OXpaHbl
MaTepuMHCTBA M [eTcTBa, 00 YCTAHOBMEHWM MOYETHOro 3BaHusA "MaTtb-repovHa" W y4dpexaeHum opaeHa
"MaTepuHckas cnaea" n meganu "Meganb maTepuHcTBa" <1>, Npyn B3aMMHOM COrfiacum Morim opopmMuTbL CBOU
OTHOLLIEHUS NyTEM pernmctpauumn 6paka ¢ ykasaHMeEM Cpoka COBMECTHOWM dhaKTMYEeCKOM XnsHu. B cuny n. 4 cr1. 247
paHee pgencteoBaBwero [TIK PCPCP <2> ycraHoBneHuwe dakra CcOCTOoAHMSA B pakTudeckux O6padHbix
OTHOLLEHMAX MOIMO UMETb MECTO, €CnM 3T OTHOLUEHMS BO3HWKNM A0 U3OaHUA BblleHa3BaHHOro Ykasa wu
cyliecTBoBanM OO CMepTU (Mnu nponaxu ©0e3 BecTM Ha (OPOHTE) OLHOTO M3 NUL, COCTOSIBLUMX B TaKMX
OTHoweHusAX. Ona Tex cnyyaes, Korga pakTudeckme GpayvHble OTHOLLIEHWUS] HE MOIMM ObiTb 3aperncTpupoBaHbl
BCNEACTBME CMepTU unu nponaxu 6e3 BecTu OfHOro u3 akTM4YeckMx CynpyroB B nepuog Benukon
OTeyecTBEHHOW BOWHbI, APYromy (akTyeckoMy cynpyry Obifio npegocTaBrneHo npaBo obpatuTbCa B Cyd C
3asBNeHneM O Npu3HaHuMM ero (ee) Ccynpyrom ymepLliero unu nponasliero 6e3 BeCTU Ha OCHOBaHWW paHee
OEencTBOBaBLUEro 3akoHogaTenbCcTBa <3>.

<1> BegomocTun BepxosHoro Coseta CCCP. 1944. N 37.

<2> paxpgaHckui npoueccyanbHbii kogekc PCOCP. YTpatun cuny B CBA3M C NpuHATUEM [ pagaHckoro
npoueccyarnbHoro kogekca Poccurickon ®epepauum (ganee - MK P®) ot 14 Hoa6ps 2002 r. N 138-93 // C3 PO.
2002. N 46. CT. 4532.

<3> VYka3 [llpe3nguyma BepxoBHoro CoBeta CCCP or 10 Hos6psa 1944 r. "O nopsigke npu3HaHWS
hakTU4ecKknx BpadHbIX OTHOLLEHWUI B Crlydae CMepTU nnu nponaxu 6e3 BeCcTu Ha PPOHTE OJHOIO U3 Cynpyros".

[aHHbIN YKa3 He npeaycMmaTtpuBan CpoKoB Ansi 06palleHnst B CyA C LeNblo YCTAaHOBMEHUS HAXOXOeHUs B
dakTnyeckom bpake, B CBA3N C 4YeM 3asBrneHne ob ycTaHoBNeHun akta BpayHbiX OTHOLIEHWW C NULIOM,
YMEPLUUM WK nponasLumMM 6e3 BeCTV B yka3aHHbI Nepuo, MoXeT ObiTb MogaHo 1 cevac.

Cratbsa 264 ITIK P®, B otnnume ot n. 4 cr. 247 ITIK PCOCP, npamo He Ha3biBaeT B KayecTBe
yCTaHaBnvMBaeMblX CyaoM (hakToB, MMEOLWUNX pranyYeckoe 3HadeHne, pakT CoCTOSHNSA B (bakTUYecKknx BpayHbix
OTHOLUEHUSAX, YTO OOBACHAETCS ANUTENbHLIM NEPMOAOM BpeMeHu, npowedwnm ¢ 8 nons 1944 r. Tem He meHee
ecnn Takoe obCToSATENbLCTBO UMEET OpMAMYECKOe 3Ha4YeHue, To B cooTBeTcTBuM ¢ n. 10 4. 2 cT. 264 TIK PO
OaHHbI PakT MOXeT ObITb YCTaHOBMEH, HO MpU YCIOBWM, Y4TO C 3TUM (DAKTOM CBSI3aHO BO3HWKHOBEHWE,
N3MeHEeHue, NpekpaLLleHne NNYHbIX U MMYLLECTBEHHBIX MpaB rpaxaaH, YTo BO3MOXHO fMLb B OTHOLUEHWUM NuL,



BCTYNUBLUMX B pakTuyeckme OpayHble oTHoweHus o 8 wmona 1944 r. <1>. llocne 3ToW paTbl TOJbKO
3aperncTpupoBaHHbI B OpraHax 3arca 6pak nopoxgaeT npaBa M 00si3aHHOCTM cynpyroB. CnepoBaTtenbHO,
YyCTaHOBMEHWE JaHHOro bakTa Nocne Ha3BaHHOW AaThl HE NMOPOXAAET PUANYECKNX NOCNEACTBUN.

<1> JT10 noateBepxgaeTca n cygebHon npaktukon (cMm. n. 6 MNMoctaHosneHus MNMneHyma BepxosHoro Cyaa
CCCP ot 21 uioHsa 1985 r. N 9 "O cypebHoln npakTuke no genam o6 ycTaHOBNEHWM (QaKkToB, MMEHOLLMX
topyandeckoe 3HadeHue"; n. 2 O63opa cynebHon npaktukm BepxosHoro Cypa Poccunckon ®enepauum ot 10
nons 2002 r. // O63op 3akoHogaTenbCcTBa U cyaebHon npaktukm BepxosHoro Cyaa Poccuickon ®enepaumm 3a
nepsbin kBapTan 2002 roga).

dakTuyeckme Opaku Hapsgy C  3aperucTpupoBaHHbIMM - Ha  TeppuTopum  Poccum  npusHaBanucb
nencteutenbHbiMn B nepuon aerncteus K3ob6CO PCOCP 1926 r. Kogekc 3akoHOB 00 akTax rpaxaaHcKoro
COCTOsIHMSA, BpayHoM, cEMeNHOM M onekyHckom npase 1918 r. (n. 52) npegycMaTpmBan, YTo TONMbKO rPaXkaAaHCKuUi
(cBeTckuin) Opak, 3aperncTpMpoBaHHbIN B OTAENE 3anvCen akToB rPaXKgaHCKOro COCTOSHMSA, NOPOXAAEeT npasa u
0065s3aHHOCTM cynpyroB. bpak, coBepLUEHHbI MO PenMrMo3HbiM obpsigam M NpyM COAEeNCTBUN OYXOBHbIX MWL, He
nopoXaaeT HUKaKMX MpaB M 00s3aHHOCTEW ANSA nul, B HEro BCTYMMBLUMX, €CNU OH HE 3aperncTpypoBaH B
ycTaHoBneHHoMm nopsake. OgHako LepKoBHbIE U PennrMosHble Bpaku, 3aknodeHHble Ao 20 gekabpsa 1917 r. ¢
cobntogeHnemM ycnoBuin n opmbl, NPegycMoTpeHHbIX cT. cT. 3, 5, 12, 20, 31 unun 90 npexae oencTBOBaBLUENO
CBopa 3aKkoHOB rpaxgaHckux (T. X, 4. 1, usa. 1914 r.), umetoT cuny 3aperncTpmpoBaHHbix 6pakoB <1>. K3obCO
PCOCP 1926 r. gonyckan BO3MOXHBIM AN NMU, PaKTUYECKM COCTOSAWMX B OpayHblX OTHOLUEHWSX, He
3aperncTpuUpoBaHHbIX B YCTAHOBSIEHHOM nopsgke, BO BCSAKOE BpemMsi OOPMUTb CBOM OTHOLUEHUS MyTem
perncTpaumm ¢ ykasaHuMem cpoka hakTM4YeCKOM COBMECTHOM KU3HW. B TO BpemMsi OCHOBHLIM KpuTepueM Gpaka
Obin  MaTepuanbHO-NPaBOBON 3fEeMEHT, CBSA3aHHbIN C "TPyAoOBbIM MPUHUMNOM", BedeHVWEeM COBMECTHOMO
xo3ancTea. [lokazaTenbCcTBamm GpavyHOro COXWUTENLCTBA, B Criydae ecnu Opak He Obin 3aperMcTpupoBaH, Ans
cyda sBNAnMcb akT COBMECTHOTO COXWUTENbCTBA, HanuuMe npu 3TOM oOLero Xos3sancTBa U BbISIBEHUE
CYNpY>XeCKnux OTHOLUeHWW nepea TpeTbMMU NuuamMu B NUYHOW MNepenucke U Opyrux JOKyMeHTax, a Takke, B
3aBUCMMOCTM OT 0BCTOATENLCTB, B3anMHasa MaTtepuanbHasa Noaaepkka, COBMECTHOe BOCNUTaHMe aeten un np. (
cT. 12 KBobCO 1926 r.).

<1> CY PC®CP. 1918. N 76 - 77. CT. 818.

M3MeHeHMe OTHOLLEHWsI rocygapcTBa K hakTnyeckoMy Opaky npousowwno ¢ npuHaTMem lMocTaHoBneHus
UMK n CHK CCCP ot 27 uioHa 1936 r. "O 3anpelieHun abopToB, yBEMMYEHUN MaTepuaribHON MOMOLLM
poXXeHuuaMm, yCTaHOBMEHUN rOCY4apCTBEHHOW MOMOLLM MHOTOCEMENHbBIM, PaCLUMPEHUN CETU POAMIbHBIX JOMOB,
OEeTCKUX CafoB, YCUIEHMU YroflOBHOIO Haka3aHus 3a HennateXx anMMEHTOB M O HEKOTOPbIX U3MEHEHWsIX B
3aKkoHoAaTenbCcTBO 0 Opake u cembe" <1>, a Ykasom lNpeanguyma BepxosHoro Coseta CCCP ot 8 utonsa 1944 r.
"O6 yBenuyeHun rocyfapCTBEHHOW MOMOLLUM DEpPEMEHHbIM XXEHLLMHAM, MHOroAETHbIM U OAWHOKUM MaTepsam,
YCUINEHMN OXpaHbl MaTEPMHCTBA U AeTCTBa, 00 yCTaHOBMEHMUN NOYETHOrO 3BaHus "MaTb-reponHsa" 1 yupexaeHun
opaeHa "MatepuHckaa cnaesa" u Mepanu "Mepanb maTepuHCTBa" hakynbTaTUMBHBLIA XapakTep perncrpauuu
Opaka ©Obln 3amMeHeH wumnepaTMBHbIM. B cooTBeTcTBUM cO CT. 19 BbllWEHa3BaHHOIO YKasa TOJbKO
3aperMcTpupoBaHHbI Bpak nopoxgan npasa M 06s13aHHOCTU CYNPYroB, 3a UCKMOYEHWEM OOHOro crny4as. Ykas
Mpesnanyma BepxosHoro Coseta CCCP ot 10 Hoa6psa 1944 r. <2> npegycmaTtpuBan €AMHCTBEHHbIA Crnydan
Npu3HaHMsa (PakTUyecknx ©OpayvHbIX OTHOLIEHWA NpW  YCrOBUM, €eCcnu akTuyeckme Ccynpyrm He CMOrnu
3apeructpupoBatb 6pak cornacHo cT. 19 Ykasa ot 8 miona 1944 r. B CBS3U C TEM, YTO OOMH U3 HUX YMEP UMK
nponan 6e3 BecTn Ha poHTe. C MOMEHTa BCTYNJIEHMA JAHHOIO YKasa B CMITy OCHOBHbLIM KpuTepreM Opaka ctan
cunTaTbCs HE MaTepuanbHO-NPaBoBON, a hOpMarbHbIN acMekKT - ero rocyaapCTBeHHas perncrpaums.

<1> C3 CCCP. 1936. N 34. Ct. 309.
<2> BepgomocTtu BepxosHoro Coseta CCCP. 1944. N 60.

[aHHbIN KpVITepVIVI ABNAETCA onpeaendavwmMm U B HaCTosdllee BpeMA. yTpa‘-IVIBaI'OT 3Ha4YeHne uHble



Kputepumn, nmerLimne MaTepmaano-npaBOBon Xapakrtep, 4T1o HabniogaeTcs He TONbKO B pOCCI/IVICKOM, HO U B
3apy6e)KHOM 3aKkoHodaTenbcTBe, 0COBEHHO Tex CTpaH, rge gonyckaetcd perncrtpauma npupaBHEHHbIX K 6pa|<y
OAHONOJIbIX COH30B.

3a pybexoM NpoOOSKUTENBLHLIA NEepuon HaxoXaeHuss B pakTudeckmx OpayHbiX  OTHOLLEHUSIX
npefocTaBnsieT TakoW e MPaBOBOW PEXWM, Kak M cynpyram, 4Yer Gpak 3aperucTpupoBaH. Tak, Hanpumep, B
FepmaHuUn NpakTUKyeTcs 3akmtoyeHue OOroBopoB 00 MMYLLECTBE MeXAy nuuamu, COCTosIUMKU B GpaudHbIx
OTHOLIEHUAX ©0e3 peructpauumn Opaka (BHeOpayHas OOLWIHOCTb XM3HM). epmaHckasi cygebHas npakTuka
paccmaTtpuBaeT BCTyMnneHne B dakTudecknii Opak kKak obpas3oBaHue ob6LliecTBa rpaxgaHCKoro npaea, T.e.
O6'be,EI,I/IHeHVIF| iy, He ABNnALerocd no 3aakoHogaTesrbCTBy FeplvlaHmm ropngny4ecknm nnuom, HoO KOTopoe Brnpase
nmeTb 060COBNEHHOE UMYLLECTBO <1>.

<1> Cm.: CnenakoBa A.B. ®akTnyeckme OpadHble OTHOWeEHMA W npaBo cobcTBeHHocTn //
3akoHogaTtenbcTBo. 2001. N 10.

B oTaenbHbIX amepuKaHCKMX LTatax AOMyCcKaeTcsl MpU3HaHUe KpUANYECKUX NOoCnencTBUin 3a akTuyieckm
YCTaHOBMEHHbIMU GpPaYHbIMM OTHOLLEHUAMM <1>,

<1> Cwm.: lNpaBoBble cuCTEMbI CTpaH Mupa: SHumknonegmdeckuin cnpasoyHuk / OTB. ped. A.A. Cyxapes.
M.: Hopma, 2003; CINC "lapaHT".

paxpaHckMn kogekc Mekcukn 1928 r., perynupylowmn OpayHO-CEMENHBbIE OTHOLLEHUSI, MNpPU3HaET
onpeferneHHble NpaBa 3a XEHLUMHON, HAaXOASALENCS C MY>XYMHON B (haKTUYECKMX OpaYHbIX OTHOLLEHUSIX.

B 10 Xe BpemMA OO0 CUX Nop B HEKOTOPbIX CTpaHaxX NpuUMeHAeTCA CMepTHadA Ka3Hb U UHbIe YronoBHble
Haka3aHunA 3a BHe6paqule nonoBbli€ OTHOLUEeHUA, Hanpuvep B Cayﬂ,OBCKOIZ ApaBI/II/l <1>.

<1> Tam xe.

B LWBeunn 3akoH o cemenHon cobctBeHHocT 1986 r. mpegycmartpuBaeT, YTO Nuua, HaxoouBLUMECs B
CYMNPYXXECKNX OTHOLUEHUsIX 0e3 nx oopMIeHnsi, UMEIT NMpaBO Ha COBMECTHOE MMYLLLECTBO MPU PaCTOPXKEHUN
(PaKTUYECKNX CYMPYKECKNX OTHOLLEHUI 1 B Cryvyae CMePTU O4HOro U3 Cynpyros.

Ha Kybe ©Opak cuntaetcs 3akoHHbIM, eC OH 3apernctpmpoBaH. OgHako npuaHaHve akTudeckoro bpaka
MOXeT ObITb Mpou3BegeHo B cygebHOM nopsigke B Tex Crnydasx, Korga Colt3 MEXAY XKEHLUMHON U MYXXYUHOM
oTBevaeT TpeboBaHNAM eguUHCTBA U CTabUNBHOCTMW.

§ 2. Ycnosus 3akntodeHus bpaka

He onpegenas noHsaTMe Opaka, 3akoHoAaTenb YCTaHaBMMBAET YCMOBUS, COOMOAEHUE KOTOPbIX
HeoOxo4MMO Anst perncTpaummn dpaka (B TOM YMCME OrpaHnYmMBaloLLME), HapyLLEHNE TaKoBbIX BIIEYET NpU3HaHne
Opaka HegencTBUTENbHBIM. K HUM OTHOCSTCS:

- 0oBpOoBOILHOE B3aMMHOE Corfacue nuu, BCTynawwmux B Opak;

- OBpayHbIN BO3pacT;

- HE4OMNYCTUMOCTb OAHOMONbIX 6pakoB.;

- HeJ4onyCTUMOCTb MOJIMraMHbIX 6paKOB;

- HeJonyctuMocCTb 6paKOB Mexay Onn3kumMm poaAcCTBEHHMKAMKM, a TakKkKe YyCblHOBUTENAMU U
YCbIHOBJ1€HHbIMU;



- HeJOMyCTUMOCTb BCTYNNeHusl B 6pak HeleecnocobHbIX NuL;
- co3gaHue CceMbM Kak OCHOBHas Lienb Gpaka.

[Job6poBonbHOe B3auMHOe cornacue nuu, Bctynawwumx B 6pak (n. 1 ct1. 12 CK). CornacHo n. 3 ct. 23
MexpgyHapogHoro nakta 1966 r. "O rpaxgaHCKMX M MonMTUYeckMx npasax” HU OAMH Opak He MOXeT ObiTb
3akntodeH 6e3 cBo6OAHOrO 1M NOMHOro cornacus BCTynawwux B Hero <1>. Oco3HaHHOe A0OpPOBOSbHOE B3aUMHOE
cornacue nuu, BCTynaroLwmx B 6pak, JOMKHO MMETb MECTO Kak Npu nogave 3asBreHns o0 3akrnoyeHun 6paka, Tak
n (Npexge BCero) B MOMEHT peructpaumny 3aknioveHuss bpaka (BHECEHMS 3anMCUM B KHUTY aKTOB rpakAaHCKoro
COCTOSIHMSA).

<1> BronneTteHb BepxosHoro Cyga P®. 1994. N 12.

Kak n B rpaxgaHCkoM npaBe, NPUMEHUTENbHO K COernkam BHYTPEHHAS Bons cyObekta [AorkHa
COOTBETCTBOBATb BHELUHEMY BONEN3bABNEHUIO. Bons nuu, BCTynatoLwmx B 6pak, oMmKkHa ObiTb BbipaXkeHa fIMYHO
n ceBobogHo, 6e3 kakoro-nMbo NpuHyXxaeHus (yrpos, Hacunus, Kak u3n4eckoro, Tak U NCUXMYECKOro, He TOSBKO
CO CTOPOHbI NUL, BCTynawLwmx B 6pak, HO U CO CTOPOHbLI Apyrux nuu). B npotuBHom criyvae (B crydae nopoka
BONM) 6pak MOXET ObITb NPU3HaH HEAENCTBUTENbHBLIM cornacHo n. 1 cT. 27 CK P®, kak u caenka, coBepLUeHHast
noAa BnvsiHAeM obMaHa, yrposbl, Hacunmsa 1 T.M. Takoe orpaHu4yeHne NPpUMEHSIETCA B CrlyyasiX, Koraa rpakgaHuiH,
Oyayun OeecrnocoOHbIM, 3akniouun Opak B COCTOAHMU MCUXMYECKOrO pacCTPOMCTBa, HE MNO3BONMUBLUErO emy
coBepLUaTb 0CO3HaHHbIE BONEBble AeNCTBUA. Ecnn rpaxgaHnH NnpusHaH Cy4oM HegeecnocobHbIM, OH HE Brpase
BCTynaTb B Opak 4O MOMEHTa NPUHATUSI CYAOM PeLUEHNs O BOCCTAHOBIEHNM €ro B 4EeCnoCOBHOCTN, HECMOTPS
Ha BO3MOXXHOE BbI3A0OPOBMEHNE U CMNOCOOHOCTb MOHNMATL 3HAYEHNE CBOUX AEWCTBUN U PYKOBOOUTL UMW.

B paHee pelrictBoBaBlEeM YronoBHoMm kogekce PCOCP Obina npegycMoTpeHa OTBETCTBEHHOCTb 3a
NPUHY>XAEHWE XEHLUMHbI K BCTynneHuio B 6pak (cT. 233). B HacTosLee Bpemsi yronoBHas OTBETCTBEHHOCTb 3a
NPUHYXXAEHNE XEeHLUMHbI K BCTYNNeHno B Gpak unm BOCNpensaTCTBOBaHUE BCTYMNMEHWMIO B Bpak npumeHsieTcs B
Kbiprbiackon Pecnybnuke, Pecnybnvke Y30ekucraH n HEKOTOPbIX ApPYrMx cTpaHax. B psige rocygapctB oo cux
Mop cornacue XeHLWWHbl Ans BCTynneHus B Opak He MmeeT 3HadeHusa (Hanpumep, KamepyH, MNManya - HoBas
['BMHESNA) 1 pacnpocTpaHeH obblyan NnaTthbl 3a HEBECTY.

Cornacus apyrmx nuy, ans BCTynneHus nogen B 6pak No poCCUMCKOMY 3akoHOOATENbCTBY He TpebyeTcs,
3a WCKIIOYEHNEM Crly4aeB CHWXeHusi GpayHoro Bo3pacta. B pgpeBHelwee Bpemsi onga 3aknoveHus Opaka
HeobxoaMMo ObINo cornacme ApyrMx Nuu, B 4aCTHOCTU oTua cemencTea - paterfamilias. XXeHux Bbipaxan csoto
BOJIt0, €CNN OH Bbif persona sui iuris; HeBecTa sui iuris Hy)xganacbk B cornacum ornekyHa, auctoritas tutoris.

OpHako NocTeneHHO CrOoXWICH OPYron B3rnaa: Ans BCTynneHus B Opak nuua alieni iuris HyxHO 6bino
npexage BCero ero corracve u Hapsgy ¢ HuMm cornacue paterfamilias HeBecTbl 1 cornacue kak paterfamilias
XKeHuxa, TaK v nuua, Nof 0TeYeCcKon BNacTbio KOTOPOro XEHUX MOT OKka3aTbcs nocrne cmeptu paterfamilias.

Ho no mepe Toro Kak NMMYHOCTM AeTer HaYMHAOT AMAHCUNMPOBATLCS OT KOr4a-To HEOrpaHWYEHHOW BnacTu
paterfamilias, uHTepecbl n Bons aeteit Bce Oonblue NPUHMMAOTCA BO BHMMaHWE WU B BOMPOCe O cornacum
paterfamilias Ha BcTynneHue B Opak. Tak, 3akoH lulia (4 r. H.9.) NpegoCTaBUN HUCXOAALWMM POOCTBEHHUKAM
(noTomkam) npaBo obxanoBaTb B MarmcTpaTt HEOCHOBaTENbHLIN OoTka3 paterfamilias B cornacum Ha Gpak. 3atem
netam 6bino paspelleHo BCTynaTtb B 6pak n 6e3 cornacus paterfamilias, ecnu oH B34T B nneH unu 6e3BecTHO
OTCyTCTBYET <1>.

<1> Cm.: Pumckoe yacTHoe npaBo: Y4ebHuk / MNog pea. UN.b. Hosuukoro, W.C. MNepetepckoro. M.: FOpucts,
2004; CI1C "TapaHT".

BpauyHbin Bo3pact. CornacHo n. 2 cr. 23 MexgyHapogHoro nakta 1966 r. "O rpaxgaHCKMx |
NONMTUYECKNX NpaBax” 3a MY>XYMHAMWU U XKEHLLUMHaMKU, JOCTUILMMMKM BpayYyHOro Bo3pacTa, NpM3HalTCs NpaBo Ha
BCTynreHne B 6pak 1 npaBo OCHOBLIBaTb CEMbLO. BpayHbIi BO3pacT MMeeT BaHOe 3Ha4YeHve Npu onpegeneHmm
BO3MOXHOCTW BCTynfeHus B 6pak, yuymTbiBas TO, YTO B pasHbiX CTpaHax M B pasHble Nepuoabl NCTOpUKU 3TOT
BO3pacT He coBnagaet. 3a4yacTyto 6payHbii BO3pacT pasnuyeH ANd MYyXYuH M XKeHWuH. Tak, B n. 66 Kogekca



3aKOHOB 00 aKTax rpa)kaaHckoro coctosiHus, 6padHoM, cCEMeNHOM 1 onekyHckom npase 1918 r. 6payHbIi Bo3pacT
onpefenancs Ans XXeHCKoro nona B 16 neT, a Ansa Myxckoro nona - B 18 ner.

o pesontouun 1917 r. cBeTcKoe 3akoHoAaTenbCTBO B Poccuu yctaHasnusano 6payHbin Bo3pact 16 net
ONS KEHWMH 1 18 neT - AN My>X4YMH, a KaHOHMYECKUA BpaydHbIi BO3pacT Obin paBeH cooTBeTCTBEHHO 13 1 15
rogam. B Hauane XVIII B., Bo BpemeHa lNeTpa |, 6payHbin Bo3pacT coctaensan ang toHowen 20 net, Ana geByLlek
- 18 net. Kogekc 3akoHoOB 0 Gpake, cembe u oneke 1926 r. yctaHoBun obmn 6padHbin Bo3pact B Poccun 18 ner,
KoTopbin NnpeaycmoTpeH CK P® n B HacTosiLee Bpems.

[peBHee pMMCKOe NpaBo yCTaHaBNMMBaNo OpadyHbIvi BO3pacT A1 XKeHLWMH 12 neT, a Ans My>4uH - 14 ner.
[laHHoe nonoxeHwe pgencTBoBano npakTtuydeckn Bo Bcen EBpone o XIX B. Bo ®paHuum Tonbko Kopekc
Hanoneona 1804 r. yctaHoBuN GpayHbin Bo3pacT 18 neT gns Myx4nH 1 16 net ang xeHwwmH. B Nepmanumn no
"paxkgaHckomy kogekcy 1900 r. My>kdunHbl MOTIIM BCTyNaTb B Opak B Bo3pacTte 21 roaa, XeHLWuHbI - B 16 neT.

Bo mMHormx ctpaHax obwuii 6payHblii Bo3pacT Takke paBeH 18 rogam, HO UMEKTCH M UCKIIOYEHNS, Mpudem
He TONbKO B MYCyIbMaHCKux ctpaHax. Hanpumep, B BenukobputaHum aTtoT Bo3pacT - 16 net. PasHbin GpayHbii
BO3PacCT 419 MYXXYUH U XeHLWUH ycTaHoBrneH B Comanu (18 n 16 neT), B LWBenuyapum (20 n 18 neT), B Kntae (22
roga n 20 net), B 'pyann (17 n 16 net), B Cupun (15 n 13 net - no paspeweHnto cyabmn), B CuHranype (ans
MycynbMaH - 16 net, onsa octanbHbix - 18). MpyM 3TOM BO BCEx CTpaHax YCTaHOBMEHbl npegenbl U nopsgok
CHWKeHus BpadHoro Bo3pacTta B 0cobbix criyyasx. B WpaHe MuHMManbHbIn BpadHbiin Bo3pacT coctasnseTt 13
net. B KamepyHe GpauHbIin BO3pacT And XKeHLLMH - 15 neT, XoTa Ha NpakTuKe 3a4acTylo eBOYeK BbiAAT 3aMyX
yxe B 12 net. MMHMUmanbHbIA Bo3pacT BCTynneHus B 6pak B Henane - 10 net, B WcnaHuu, peunmn n B page
cTpaH JlaTuHckon Amepuku - 12 ner.

Poccuiickoe 3akoHoOaTenbCTBO [onyckaet BO3MOXHOCTb CHUXXEeHUA 6paquro BO3pacTa, 4YTO ABndeTcA
BnonHe TpaagnunoHHbIM. Tak, B XIX B. B Poccum apxuepesaM npenocrtaBnAanocb npaBso B HeobxoanUMbIX cny4vaax
pa3pewiaTtb 6paKl/| no ceBOemMy JIMYHOMY YCMOTPEHWUHO, Korga >XeHuxy Wnm HeBecTe OCTaBalioCb He bonee
nonyroga o 6pa‘-IHOF0 coBepLueHHoNneTnA <1>.

<1> WepweHeBund I.®. Y4ebHUK pyCcCKOro rpaxkgaHCcKoro npasa.

Kopekc 3akoHOB 06 akTax rpaXgaHCKoro CoctosiHus,, 6padyHoM, ceMeriHOM 1 onekyHckom npase 1918 r. He
npegycMmartpuBasl BO3SMOXHOCTU CHWXEeHUA 6paquro BO3pacTta, HO MNpu 3TOM WUCKNYan npu3sHaHue 6pa|<a
HeaeNCTBUTENbHbLIM MPU HEJOCTUXKEHMN BpavyHOro Bo3pacTa, Korga bpak nmen nocneacTBMEM POXOEHWE OeTen
nnun 6epeMeHHOCTb XEHBI.

OcHoBbl 3akoHopaTenbcTBa Coto3a CCP u coto3HbIx pecnybnuvk o 6pake n cembe 1968 r. ycraHaBnmsanm,
YTO 3aKOHO4ATENbCTBOM COIO3HbIX PeCcnybrk MOXeT ObITb NPeayCMOTPEHO CHKEHNE BGpayYyHOro Bo3pacTa, HO He
bonee 4yem Ha gBa roga. Kogekc PCPCP o 6pake u cembe 1969 r. gonyckan BO3MOXHOCTb CHMKEHUSI BpadHoro
BO3pacTa TONbKO B UCKMOYMTENBHbIX Cry4Yasix U He 6onee Yem Ha ABa roga.

CornacHo n. 1 c1. 13 CK P® 6payHbin BO3pacT ONS MYXYMH M XKEHLWMH ycTaHaBnueaeTcd B 18 neT, a B
cooTBeTCTBMM € ab3. 1 n. 2 3TOM Xe CcTaTb NPU HaANUYMU YBaXUTENbHbIX NPUYMH OpraHbl MECTHOro
camoynpaBneHusi BnpaBe pa3pelunTb BCTyNUTb B Opak nuuam, AocTurwmm Bo3pacta 16 neT, nmo mx
npocbbe. CHuxeHue OpayHOro Bo3pacTa MNpPOU3BOAMTCA OpraHamMuM MeCTHOW aAMMWHMCTpauuMM Mo MecCTy
XWTenbCTBa Nnuu, BCTynatowmx B 6pak. OTkas B CHUXeHUM GpayHoro Bo3pacta MoxeT ObiTb 06xanosaH B cya. Bo
®paHumMm paspelleHne Ha BCTynneHve B Opak HecoBepLUeHHONeTHUX AaeT npokypop, a B WcnaHun -
MwHMCTEPCTBO OCTULIMK.

Kpome Toro, cornacHo a63. 2 n. 2 ct. 13 CK P® nopsgok v ycrnosusi, Npy HanMyiMmM KOTOpbIX BCTYMNSEHVE B
Opak B Buae UCKIIOYEHUs, C Y4eTOM OCOObIX O6CTOATENbLCTB, MOXeT ObiTb pa3pelleHO A0 AOCTUXKEHUs
Bo3pacTta 16 ner, MoryT 6bITb yCTaHOBJIEHbI 3aKOHaMn cyb6bLekToB Poccuinnckon ®epgepaumu.

3akoHopaTenscTBO CcybbekToB ®Pepepauum B 3ToM cdepe BecbMa pasHooOpasHo. [lonbiTkn ero
yHudmkauum Hopmamum CK P® B 2002 r. okasanucb ©OesycnewHbiMu. CoBeT Pepepauun PegepanbHoOro
CobpaHunst PP, OTKNOHMBLUMIA COOTBETCTBYIOLLMIA 3aKOHOMPOEKT, NMocYuMTan Takoe NpPeLnoXeHWe MOOLLpEeHNEM
rocyfapCTBOM MpaKTUKM CO3OaHWUA CeMel HEeCOBEPLUEHHONETHUMU rpaxaaHamu, a Takke MnpoTUBOpevalLym
Hbto-Mopkekon koHBeHuun OOH 1962 r. "O cornacum Ha BCTynneHne B 6pak, bpayHoM BO3pacTe u perncrpaumm



OpakoB", B kOTOpoW y4acTByeT Poccuickasa degepaums <1>.

<1> C6opHuk OOH. Pesontoumnn MeHepanbHoii Accambnien Ha XVII ceccun. Hito-Mopk, 1963. C. 32.

B HacTosLee Bpemsa cooTBETCTBYIOLME 3akoHbl NpuHanu 6onee 20 cybbektoB ®epepauun. Kak npasumno,
BCTYNUTbL B Opak MoryT nuua, pgocturwume 14-netHero Bo3pacta. C 15 neTt paspelueHo BcTynatb B Opak B
KabapguHo-bankapum, Psa3aHckor, TBepckon obnactax <1>. B kayecTBe 0coObIX 06CTOATENLCTB OOMbLUNMHCTBO
cybbektoB Penepaummn onpedensioT dakT OepeMeHHOCTU unu poxaeHust pebeHka (PsasaHckas, TBepckas,
MaragaHckasi, OprnioBckas, Tynbckasi, benropoackas, CaxanvHckasa obnactm, EBpeickas aBTOHOMHasi obnacTb)
<2>. B MockoBckon obnactu atu Bonpockl perynupytotca 3akoHom ot 30 anpensa 2008 r. N 61/2008-O3 "O
nopsigke n ycnoBusiX BCTyNneHus B 6pak Ha TeppuTopum MockoBckon obractu nvu, He OOCTUrIMX BO3pacTta
lwecTtHaguatm net" <3>. XXutensm MockoBcko 0bGnacTtu, He OOCTUruMM Bo3pacTa 16 neT, GpadHbiii BOo3pacT
MOXeT ObITb CHWXKEH A0 14 neT nNpy HanM4MmM O4HOrO U3 criefylLnx obCToATENbCTB: 6EPEMEHHOCTL, POXAEHNE
obuiero pebeHka (OeTen) y rpaxgaH, xenawwmx BCTynNUTb B Bpak, HENOCPeACTBEHHAs yrpo3a XM3HU OOHON U3
CTOPOH. AHarnoru4yHble ycrioBus OencTByloT B TatapctaHe <4>, Kanyxckon <5>, TamboBckon <6>, TrOMEHCKOWN
obnactax <7>, YykoTCKOM aBTOHOMHOM Okpyre <8>. 3akoHogaTenbCTBO Hwkeropoackom obractu Hapsgy ¢
yKa3aHHbIMW 0BCTOATENLCTBAMU OCTaBNAET nepeyvyeHb 0cobbix 06CTOATENBLCTB OTKPbITEIM <9>, B HoBropoackomn
obnactu Hapsay C BbILUEM3NOXEHHbIMM 0BCTOATENbCTBAMU OCHOBaHWEM AN BCTynneHus B Opak go 16 net
SABMNSETCS NMPU3bIB HA BOEHHYIO CINYXOY.

<1> BakoH PsasaHckoin obnactu ot 30 gekadbps 2014 r. N 105-0O3 "O nopsigke u ycrnoBusix paspeLueHnst Ha
BCTyMneHne B Gpak nvuam, He JOCTUrIMM Bo3pacTa wecTtHaguaty net" // PsasaHckme BegomocTtu. 31 gekabps
2014 r. N 246; 3akoH TBepckon obnactn ot 26 ceHTsaA0ps 1996 r. N 38 "O nopsigke u ycnoBusix BCTYNSIEHUST B
Opak Ha TeppuTOopum TBepckom obracTu nuy, He [OCTUrWKMX Bo3pacTa wecTtHaguatu net" // Teepckue
BegoMocTu. 4 - 10 oktabps 1996 r. N 81.

<2> 3akoH MaragaHckon obnactu ot 4 masa 2001 r. N 182-O3 "O nopsgke u ycrioBusX MOMAyYeHUs
paspelleHnss Ha BCTynreHune B Opak Ha Tepputopum MaragaHckon obnactu nuvy, He JOCTWUrMx Bo3pacTta
wectHaguatn net" // MaragaHckas npasga. 22 mada 2001 r. N 75(18793); 3akoH Opnosckon obnacti ot 4 mapTta
2011 r. N 1177-O3 "O nopsake u ycnoBusx Bblaauu paspelleHns Ha BCTynneHne B 6pak nuuam, He JOCTUrLLNM
Bo3pacTa LwecTHaguaTtn net, B Opnoeckon obnactu" // Opnosckas npasga. 12 mapta 2011 r. N 33; 3akoH
Tynbckon obnactn ot 7 oktabpsa 2009 r. N 1336-3TO "O sawmte npaB pebeHka" // Tynbckve usectus. 15
okTa6ps 2009 r. N 190; 3akoH EAO ot 20 monsa 2005 r. N 525-03 "O nopsiake u yCcrnoBusix Bbljaun paspeLlueHns
Ha BCTynreHue B Opak nuu, He JocTurmnx Bo3pacTa wecTHaguaTtun net" // C3 EAO. 8 ceHTabpsa 2005 r. N 8;
3akoH Benropoackon obnactn ot 13 gekabpsa 2000 r. N 121 "O nopsgke u ycnosusx BCTynneHus B Bpak
HecoBEpLUEHHONETHUX rpaxaaH Ha TeppuTtopun benropoackon obnactu" // COOPHMK 3aKOHOB, MPUHATBLIX
Benropogackon obnactHon Oymown B 2000 r. T. VI. Benropog, 2001; 3akoH CaxanuHckorn obnactu ot 11 mons
2005 r. N 46-30 "O nopsigke M ycrnoBusiX BCTynneHus B Opak rpaxagaH, NpOXMBAKOLWMX Ha Tepputopun
CaxanvHckon obnactu, He JOCTUrIMX Bo3pacTa wecTtHaguaty net" // N'ybepHckne BegomocTu. 16 mronsa 2005 r.
N 126 (2351).

<3> ExegHeBHble HoBOCTU. [TogmockoBbe. 14 masa 2008 r. N 96.

<4> CemenHbin kogekc Pecnybnukm TartapctaH ot 13 auBapa 2009 r. N 4-3PT // BemomocTu
ocymapcteeHHoro Coseta TatapcraHa. 2009. N 1. C1. 4.

<5> 3akoH Kanyxckon obnactu ot 6 noHa 1997 r. N 10-O3 "O nopsigke u ycrnoBusix BCTynneHus B Opak Ha
TeppuTopun Kanyxckon obnactu nvu, He JOCTUNUKX Bo3pacTta wecTHaguatu net" // Bectb. 11 mioHs 1997 r. N
135.

<6> 3akoH TamboBckon obnacTtu ot 24 noHsa 1997 r. N 120-3 "O nopsigke M ycrnoBusix BCTynneHus B Opak
Ha TeppuTopum TamBoBCKOM 06nacTy nNuu, He OOCTUIUMX Bo3pacTa wecTtHaauaty net" // TamboBckas xuM3Hb. 10
utonsa 1997 r.

<7> 3akoH TtomeHckorn obnactu ot 10 aHBaps 2000 r. N 155 "O6 ycnoBuax n nopsiake BCTynneHus B 6Gpak



nnu, He AOCTUIIKX Bo3pacTta wecTtHaguaTtu net" // BectHuk TiomeHckon obnactHom dymbl. 2000. N 2.

<8> 3akoH YykoTckoro aBTOHOMHOro okpyra ot 23 anpens 1998 r. N 17-O3 "O nopsgke n ycnousix
BCTYNSieHust B 6pak Ha TeppuTopmmn YykoTCKOro aBTOHOMHOIO OKpyra fuu, He AOCTUILMX BO3pacTa LWecTHaauaTu
net" // BegomocTn. 12 ntoHa 1998 r. N 7 (12).

<9> BakoH Hwxeropogckon obnactu ot 10 ceHTabpsa 1996 r. N 44-3 "O nopsiake n yCnoBusix paspeLleHns
BCTYNNeHuss B Opak rpaxagaHam, He OOCTMILMM Bo3pacTa wwecTHaauaTtu net" // MpaBoBas cpepa. 18 ceHTAbps
1996 r. N 36 (136).

B HekoTopbIx cybbekTax Poccuiickon ®egepaunm B Ka4ecTBe 0COObIX 06CTOATENBCTB CHMKEHMST BpadvHOro
BO3pacTa paccMaTpuBaeTcsl Hanmune 6epemeHHoCTH 22 Hegenu n 6onee <1>. B Agpiree paspeLueHo BCTynaTb B
Opak ¢ 14 neT Npy NO3gHUX CpoKax BepeMeHHOCTU UNKu poxaeHnn pedeHka HeCoBEPLUEHHOMNETHEN <2>.

<1> BakoH YenabuHckon obnactn ot 10 ceHTabpsa 1999 r. N 83-30 "O6 ycnoBusax 1 nopsake Bblgauyu, B
BMAE WCKMOYEHUS!, paspelleHns Ha BCTynneHne B Opak Ha Tepputopum YensbuHckonm obnactu nuuy, He
gocturwemy Bo3pacta 16 net" // BegomocTtn 3akoHogatensHoro CobpaHusa YenabuHckon obnactu. 1999. N 3.
CeHTs0pb - OKTA6pb.

<2> 3akoH Pecnybnukn Ageires ot 30 Hoabpsa 1998 r. N 101 "O nopsgke 1 ycnoBusix BCTynneHusa B 6pak
rpaxxgaH Poccuiickon ®epepaunm B BO3pacTe OT YeTblpHaguaTM [0 LIeCTHaguatu NneT, MOCTOSHHO nvbo
NpenMMyLLEeCTBEHHO NPOXMBaOLWNX Ha TeppuTopumn Pecnybnukn Agpires” // C3 Pecnyonuvkun Ageiresi. 1998. N 11.

CoBpeMeHHOe poCcCcUCcKoe 3aKoHOO4ATEeNbCTBO HE YCTaHaBNUBaET OrpaHMYEHUN MakcumarnbHOro Bo3pacrta
BCTYNneHus B Bpak 1 MakcMmMansHOW pasHuubl B Bo3pacTe. A BO BpemeHa [leTpa | 6bin onpegeneH npegenbHbIn
BO3pacT BCTynsnieHusa B Opak ansa xeHwwuH - 60 net. [Jo peBonounn B POCCUNCKOM 3akoHoaaTenbcTBe Obin
npegycmotpeH 80-neTHU BO3pacT, OCTaHaBNUBaKLWMA BCTynneHve B Opak <1>, 4yTO onpenensnocb Kak
"OpayHas nepe3penocTtb” (CTapyecTBo) <2>.

<1> Cm.: Mambapos H0.C. NpaxgaHckoe npao. O6uas 4Yactb. CI16., 1911.
<2> Cwm.: Baroposckuii A.W. Kypc cemeriHoro npasa. Ogecca, 1909.

HeponyctumocTb opgHononbix 6GpakoB. 3akoHopaTenbctBo Poccuiickon depepaumm He COOEPXKUT
HOpMy, MPSIMO 3anpeLlaroLyo ogHononble 6pakn. OgHako B cT. cT. 1, 12 CK P® roBopuTtcsi UMEHHO O Opake
MYXXYMHbI N XKEHLLMHbI, HEe Jonyckas MHoro. Ha mexayHapogHoM ypoBHe npobnema ogHomnonbix 6GpakoB Halna
cBoe oTpaxeHue Ha Kaupckon mexagyHapogHow koHdepeHuun OOH no HapogoHaceneHuio n passutuio 1994 r.,
yTBepavBlien [lporpammy [eWCcTBMMA NO PErynupoBaHMIO HapoJoHacerneHus W  3akpenveLien MpuHLMN
paBHOMNpPaBMst U PaBHOLIEHHOCTb pa3HbIX TUMOB MOMOBbLIX COK30B, BKIOYAsa OOHOMOMbIE COK3bl. B To Bpemsa B
Poccuiickon ®epepauun gencteosana ct. 121 YK PCOCP 1960 r., koTopasa paccmaTpuBana romMmocekcyanvam
(My>XernoXCTBO) B Ka4eCTBE YroriOBHOrO NpecTynneHus.

B 3akoHopaTenbcTBe psga cTpaH nNpobrembl O4HOMOMbLIX COK30B HAaWM CBOe oTpaeHue. B HacToswee
Bpems ogHononble 6paku paspeleHsl B CLUA, Benbruum, Benrpuu, MNonnavamun, Janvn, Wcnangumn, Hopeerum, Bo
®paHuun, B WBeumn n gp. Tak, B COOTBETCTBUM CO WBEeACKMM 3akoHOM OT 23 utoHs 1994 r. N 1994:117 "O
pernctpupyemMomM naptHepcTse”, NpuHATbIM B 1994 r. 1 geincteyowm ¢ 1 aHBapsa 1995 r., B cTpaHe BBeAeHa
crneumanbHas npouedypa pervcTpaumm COXWUTENbCTBA OAHOMOMbIX Map, nogobHas perncrpauum Gpaka wu
BreKyLlas Ans CTOPOH PS4 NPaBOBbIX NOCNEACTBMI 3aknoveHns bpaka. Bmecte ¢ Tem 3akoHOM yCTaHOBNEHO,
4YTO Takue "3aperncTpupoBaHHbIe" OAHOMOMbIe Napbl HE MOryT UMEeTb B COBMECTHOM BOCnuUTaHum pebeHka, He
MOFyT HW BMECTE, HU MOPO3Hb YCbLIHOBUTL pebeHka M He MMEKT AOoCTyna K MeAMUUHCKMM npouegypam no
NCKYCCTBEHHOMY OMnogoTBOpeHnto. B HacTosiwee Bpemsi oT 3TOro npuHumna otctynuna nuwe onnangusa. B
2001 r. B HOpMax ronnaHackoro CeEMenHoro 3akoHogaTenscTea Obina 3akpenneHa BO3MOXHOCTb YCbIHOBIEHUS U
yoodepeHus geTten ogHononsiMn napamu <1>. B HEKOTOPbIX MyHUUUNAnNUTeTax BeaeTcs "perncTp CoXnTenbcTaa
0e3 Gpaka".



<1> Cm.: YepHera K.A. lpaBoBble acnekTbl neranusauuu "HeTpaguumoHHon cembun" B Poccum //
paxxgaHunH n npaso. 2003. N 4.

Mo 3akoHopaTtenbCTBY LUBeunn permctpaumsa ogHOMOMOro napTHEPCTBA MOXET MMETb MECTO TOMbKO B TOM
cny4vae, ecnu ofiHa U3 CTOPOH SABMgeTCAa rpaxaaHuHom LLBeunn n npoxueaeT Ha TeppuTopun cTpaHsl. lencrene
3aKOHa He pacnpoCTpaHseTCsa Ha WHOCTPaHHbIX rpaxadaH, JUWEHHbIX BO3MOXHOCTU OOPMUTL CBOM
B3aNMOOTHOLLEHUS Y cebs Ha poarHe M NpuesXaroLLmx ¢ 3Tow Lenbio B Lseunto <1>.

<1> Cm.: KommeHTapun k CemenHomy koaekcy Poccunckon ®epepauun (noctatenHoid) / MNog pen. N.M.
KysHeuosoi. M.: BEK, 1996; CIC "KoHcynbTaHTl ntoc".

HecmoTpsa Ha cobniogeHne 3akoHogaTenbCTBa CTpaHbl 3aknioveHnss 6paka, ogHoMNomMble COK3bl MOTYT He
npu3HaBaTbCs B TEX CTpaHax, rae OHW He NMpeayCMOTpeHbl 3aKOHOA4ATENbCTBOM, B CUY OrOBOPKM O NMYGrIMYHOM
nopsagke. Tak, Hanpumep, LBenuapckum degepanbHblM - CyaOM  COHO3  ABYX WL OAHOrO  nona,
3aperMcTpUpOBaHHbIA 3a rpaHuuen, Obln Mpu3HaH NPOTMBOpPEYaLUM LuBenLapckoMy "nybnuyHomy nopsiaky”,
NMOCKONbKy OpakoM 34ecb NPU3HAETCst TOMNBbKO COK3 NUL, MPOTUBOMOSIOXHOIO nona <1>.

<1> Cm.: KommeHTapun k CemeinnHomy koaekcy Poccuinckon ®epepauun (noctatenHolt) / MNog pen. N.M.
KyaHeuoBow. M.: BEK, 1996; CINC "KoHcynbTaHTlntoc".

3akoHogaTenbCTBO psiga CTpaH Npu3HaeT 3a OAHOMOMbIMU COK3aMu Te e npasa n 06s3aHHOCTU, YTO U 3a
TPaAVLMOHHBIMU  3aPErMCTPUPOBAHHBIMU  CYNPYXXECKMMU NapamMn. OTO KacaeTcs W rpaxaaHCKO-NpaBOBbIX
OTHOLLEHUIN, B TOM YUCIe NMpU COBEPLUEHUM COENOK, HacnegosaHum u T.M. Tak, 3akoHogaTenbCcTBO [daHum <1>,
Hugepnangos <2>, a takke Hopseruu, Wcnangum, LBeuun npmsHaeT 3a OQHOMOMbIMU NMapTHEPAMWU Te Xe
HacrneaCcTBeHHble NpaBa, 4YTo U 3a cynpyramu. B KatanoHun <3>, Nepmanun <4>, benbrun <5>, so ®paHuuun <6>
nepexuBLUMIA NapTHEP MMEEeT NpPaBo Ha NMoslydeHne anMMeHTOB U3 HacneaCTBEHHOW Macchl <7>.

<1> BakoH oT 1 noHs1 1989 r. N 372 o pernctpmpyemom naptHepctse, D/341-H-ML.

<2> 3akoH oT 5 utona 1997 r., BHocAWwMN nameHernns B Knury 1 MpaxxgaHckoro kogekca v [paxgaHckoro
npoLeccyanbHOro Kogekca OTHOCUTENbHO PerncTpmMpyemoro napTHepCTBa.

<3> 3akoH 0 cTabunbHbIX cotodax nap (Josselin-Gall M. Pacte social de solidarite, quelques elements de
droit international prive // JCP. 2000. P. 489).

<4> 3akoH oT 16 deBpans 2001 r. "O peructpupyemom naptHepcTe" (Bgbl. 2001. Teil I. N 9); CT1. 17b
B3rry.

<5> 3akoH oT 23 Hosbps 1998 r. "O neranbHom coxutenbcTee" (Monit. B. 12 aHBapsa n 23 gekabps 1999

r.).

<6> 3akoH oT 15 Hosa6psa 1999 r. N 99-944 "O rpaxgaHckom nakte convgapHoctu" (J.0. ot 16 HOA6pS
1999 r. N 265, N 16959); Khairallah G. Les partenariats organises en droit international prive // Revue critique.
2000. P. 317.

<7> Cm. nogpobHee: MegeeaeB W.I'. MexayHapogHoe 4YacTHOe NpaBo M HOTapuanbHas gesaTenbHocTb. M.:
BonTepc Knysep, 2005; CIMNC "KoHcynbTaHTlntoc".

B HekoTOpbIX CTpaHax Of4HOMOMNbIE COXUTENbCTBA BNEKYT NPUMEHEHNE MEpP YrONOBHOW OTBETCTBEHHOCTU.
Camble >XecCTkue caHKuuu npeaycMoTpeHbl 3akoHodaTenscTBoM MaspuTaHun, YronosHbIi kogekc 1983 r.
KOTOpPOW MpegycMaTpuBaeT CMEPTHYI0 KasHb 3a FOMOCEKCYarnuaMm, a TakkKe 3a WU3HacUroBaHMe M CyMnpyXecKyto



HEBEPHOCTb. CMepTHbIe NPUroBopbl, BbIHECEHHbIE CneumanbHbIiM YronoBHbIM CyqOM, NPpUBOAATCA B UCMNOJTHEHNE
yepes 3a6paCbIBaHMe KaMHSIMW U OTCeYeHne ronosbl <1>.

<1> CMm.: MpaBoBble cUCTEMbI CTPaH MUpa: JHUMKNoneanyeckuin cnpasoyHuk / OTB. ped. A.A. Cyxapes.
M.: Hopma, 2003; CINC "TapaHT".

B poccunckom 3akoHogaTenNbCTBE OTCYTCTBYIOT HOpMbI O cyabbe Gpaka B criyyae U3MEHeHWUst OgHUM U3
CynpyroB nona, KOTOpoe B HacTosLlee Bpems No3BonseT MeauumHa. Tak, nepeas onepauusi No CMeHe rnona B
CoBetckoM Cotoze Obina nposegeHa B 1970 r. B Pure, cnycta 17 net nocne nepson nogobHOM onepaunn B
[aHum n Mapokko <1>.

<1> CM.. ManeuHa M.H. NameHeHne GMONOrMYeckoro M coumanbHOro nona: NepcrnekTMBbl PasBUTUS
3akoHodaTtenbcTBa // XKypHan poccurckoro npaea. 2002. N 9.

CornacHo ct1. 70 ®epepanbHoro 3akoHa "OO6 akTtax rpaxgaHcKoro cocTtosHus", B cnydae ecnu
npeacTaeneH OOKYMEHT YCTaHOBMEHHOW hopMbl 06 M3MEHEHMM nona, BblgaHHbIN MEeOULIMHCKOW OpraHu3aunen,
OpraHOM 3arca CoCTaBNSIETCSA 3aKI4YEHNE O BHECEHUM U3MEHEHNS B 3anUCh akTa rpaXxgaHCKOro COCTOSIHUS.

B HayyHOW nuTepaType npegnaraloTcs pasnvuyHble NyTU pelleHus NpobnemMbl, BO3HUKAOLWEN NPU CMEHe
nona B nepuog 6paka:

1) NnpekpalleHre 6paka NyTeM PacTOPXKEHNUS NO NPUYUHAM HEBO3MOXHOCTU COXPaAHEHUS CEMbU;
2) coxpaHeHune Opaka; BHeCeHue W3MEHEHW B CeMenHOe 3aKOHOAAaTeNnbCTBO B YacTu TpaHcdopmauunu

6pa|<a B WHOW COl03 mMexay oaHonomnbiMu nioabmMu, BeayLinMmm oblee XO3§MCTBO, BOCMUTLIBAKOLLMMWN OOLLMX
JeTen, HO He BbINOSTHAKLWMMN ponel7| MYy>Ka N XXeHbl MO OTHOLUEHUIO ApYyr K OApyry <1>;

<1> CM. nogpobHee: Tam xe.

3) paccmoTpeHvMe W3MeHeHus Mofa Kak couuanbHOW CMepTM M COOTBETCTBEHHO OObSBEHWE Takoro
rpaxgaHuHa ymepwum B cygebHom nopsigke B cooTBeTCTBMM CO CT. 45 K P®. B Takom cnydae npekpaiieHve
bpaka 6ygeT obycnosrneHo pelweHnem cyga o6 06bABNEHUM OOQHOIO 13 CYNpyros ymepwmm <1>.

<1> Crenanoe [O.WN. TlpaBoBble npobrembl, CBA3aHHbIE C W3MEHeHuMeMm nona dernoseka //
3akoHopaTenscteo. 2000. N 11. C. 77.

Mo HaweMy MHeHWI0, B 3akoHoAaTenbCTBE HeobXxoAWMO MpedyCMOTPETb M3MeHeHWe Mnonia B KayecTBe
OCHOBaHUs AJ1si NpekpalleHunst bpaka.

B HacTosillee BpeMsa B 3akoHOAATENbCTBE HET OrpaHuyeHuin Ans BCTynneHus B Bpak nuu, M3MeHMBLLIMX
non. 3akoHogaTeNnbCTBO OTAEeNbHbIX rOCYAapcTB MNPsSIMO 3akpennseT 3anpeT BCTynneHus B Gpak nvuam,
nepeHecLLUUM TpaHcceKcyarbHble onepaumu (HanpumMep, B BenukobputaHun).

HeponyctMMocTs  nonuramHbix  GpakoB. Poccuiickne  Tpaguuuu,  3aKoHOOAQTENbCTBO U
npaBoMpUMEHUTENbHAsA MNpakTUka He Jonyckanu nonuramHbix OpakoB, 3a  UCKOYEHMEM  paHHero
JoxpucTMaHckoro nepuoga. Bo Bcex 3akoHogaTtenbHbIX aktax Poccuy 0 3aknoyeHun Opaka roBopunock O
HeZoNMyCTMMOCTU BCTYNIIEHNS B MOBTOPHbIN Bpak nuL, yxe COCTOSALWUX B 3aperMcTpupoBaHHOM bpake.

Kogekc 3akoHOB 06 akTax rpaxgaaHCKoro COCTOsiHUSA, BpayHOM, CEMENHOM U onekyHckoMm npase 1918 r.
npegycmartpuean HegomnyCTUMOCTb BCTYMMEHUS B NMOBTOPHbIM Bpak Takke nuu, COCTOsALWMX B Gpake, umetoLem
cvny 3apeructpupoBaHHoro. Mimenucb B BuAy LEPKOBHble Opaku, 3akntodeHHble go 20 gekabpst 1917 r. ¢
cobnogeHnemM CooTBETCTBYHOLMX yCroBuin 1 chopmbl. [lo pesontoumn 1917 1. "O0BOEXEHCTBO U ABYMYXECTBO He



TONbKO Aenann HeaewncTBUTENbHBIM BTOpON Bpak”, HO Takke BNUANW U Ha NEPBLIN: OH COXPaHsSiy CBOK CUiy
TONBKO MpPKW COrnacum Ha TO CO CTOPOHbI Cynpyra HeaAenCcTBUTENbHOro Opaka <1>.

<1> WepweHeBund [.®. Y4ebHMK pyCcCKOro rpaxkgaHCcKoro npasa.

CornacHo ab3. 2 ct. 14 CK P® He gonyckaeTcsi 3aknoveHne 6paka mexay nuuamu, u3 Kotopbix XoTs Obl
OOHO NULLO yXKe COCTOMT B APYroM 3aperMctTpupoBaHHom 6pake. B npotuBHom crnyyae 6pak MoXeT ObITb Npu3HaH
HedencTBUTENbHLIM. [na NpoBepku MpekpalleHus ©Opaka npu  perncrpauumn 3akmioveHuss Opaka nwvua,
cocTosiBlLUME paHee B Opake, AOMKHblI NPeabsBUMTb OOKYMEHT, MNOATBEPXKAAOWMN npekpaweHme 6paka
(cBMAOEeTenbCTBO O pacTopXkeHun bpaka, CBMAETENLCTBO O CMepPTKM cynpyra u gp.). B cootBeTctBum ¢ a63. 3 n. 2
cT. 25 CK P® cynpyru He Bnpase BCTynaTb B HOBbIN Bpak A0 NOnyYeHNs CBUAETENLCTBA O PpacTOpXKeHUM bpaka B
opraHe 3arca Mo MeCTy XWTenbcTBa mnOOro M3 HuMX. HecMoTpss Ha uMelowmecs B 3akoHoAAaTeNbCTBE
OrpaHUYeHUs, Ha NMpaKTUKe BO3HMKAKOT Clyvaun perncrpauum bpaka c nuuamu, Yen npegbiaywimin 6pak He Obin
npekpalleH Hagnexawmm obpasomM, 0 YeM CBUOETENLCTBYIOT U NpuMepbl cyaebHbIX pelleHnin <1>. CeMelnHbIn
kogekc P®, B otnmume ot KobC PCOCP 1969 r., mncknoumn BO3MOXHOCTb COXpaHeHust Opaka npu ero
pactopxeHun B cyde 0e3 peructpaumy pactopXeHus B opraHax 3arca. B HacTosiwee Bpems B cnydae
pacTopxeHuss 6paka B CyAe BHeCeHMe 3anvMCu B KHUTY aKTOB MPaxQdaHCKOro COCTOSIHWS MPOM3BOAWUTCH Ha
OCHOBaHWM BbLIMUCKN W3 peLleHus cyda, KoTopas HanpaBnseTcsa B COOTBETCTBYHLLME oOpraHbl 3arca CyaoM
camocTosATenbHO. Takum obpasom, Opak, pacToprHyTbii B Cyde, SBMASETCA MpeKpalleHHbIM He3aBUCUMMO OT
JanbHenwmnx gencTeun obiBuMx cynpyroB. PaHee B cootBeTcTBMM ¢ KOBC PCOCP 1969 r. 6pak, pacToprHyThiv B
cyde, cuuTancs npekpaileHHbIM C MOMEHTa perucrpaumm Gpaka B opraHax 3arca no MHWUMaTMBe OOHOro u3
Cynpyros.

<1> Cm., Hanpumep: Onpegenenne BepxosHoro Cyga PO ot 20 oktsi6ps 2003 r. N 22-B03-5 // bronneTteHb
BepxosHoro Cyga P®. 2004. N 12.

B 2007 r. nepen KoHctutyumoHHbiM Cygom P® Obin nocTaBreH BOMPOC O BO3MOXHOCTM MOSIUraMHbIX
6pakoB B Poccuu, B CBA3M € YeM cyq ob6paTun BHMMaHue Ha To, 4To Poccuiickaa defepauns ABNsSeTca CBETCKUM
rocygapctBoM (4. 1 cT. 14 KoHctutyuum P®), a noTOMy Te WM MHblE PENUIMO3HbIE YCTAHOBIEHMS U NpaBuna,
JonyckatoLme nonMrammio 6payHbiX COH30B, MHOW NOAXOA K PELLEHMIO 3TOro BoMnpoca B psiAe APYrnx rocyaapcTs
He MOryT oKkasblBaTb BMAWSIHME Ha rOCyAapCTBEHHYK MOMUTUKY B OOMNacT CeMeWHbIX OTHOLLUEHWN, OCHOBHbIE
Hayana KOTOPOW XapaKkTepuaylTCs, B YaCTHOCTM, NMPUHUMNOM eguHobpaumsi (MOHOramuen), ucxogsimm wu3
OTHOLUEHMS K OpakKy kak B1Monorm4eckomy Cor3sy TONMbKO OAHOIO MYXYMHbLI U OLHOW JKEHLLUHBI, YTO He JonyckaeT
O[HOBPEMEHHOIO HaxXOXAEHWs1 B HECKONbKNX Bpakax <1>.

<1> Onpegenenne KoHctutyumonHoro Cyga P® ot 18 gekabpsa 2007 r. N 851-O-0 "O6 oTkase B NpMHATUM
K paccMOTpeHuo xanobbl rpaxgaHuHa PsizanoBa Harmma [abgbinaxatoBuda Ha  HapylleHue  ero
KOHCTUTYLMOHHBLIX MpaB MonoxeHusamu nyHkta 1 crtaten 12 n ctaten 14 CemeriHoro kogekca Poccuickon
degepaumn”.

B MycynbMaHCKMX, a TakkKe B HEKOTOPbIX APYrMX CTpaHax [OMycKaeTcs MHOFOXEHCTBO, B YACTHOCTM B
BenuHe, BotceaHe, Ervnte, Uspanne, 3ambun, KamepyHe, Mananaun, Mapokko, Mo3zambuke, O6beaMHEHHbIX
Apabcknx  OmupaTtax, OwmaHe, [lanya - Hoeom [IBuHee, CpasuneHge, CeHerane, YraHge,
LieHTpanbHo-AdpukaHckon Pecnybnuke, SkBaTopuansHom 'BuHee u gp.

Ho pesontoumn 1917 r. B Poccum Obino 3anpelyeHo Bctynatb B Opak 6onee yeTbipex pas. B HacToswee
BPEMS TakUX OFPaHNYEHNI HeT.

HepgonyctumocTb OpakoB Mexay Onu3kKMMu poacTBEHHUKAMW, a TaKKe YCbIHOBUTENSIMU W
ycbiHOBneHHbIMK. CornacHo c1. 14 CK P® He ponyckaeTcsa 3akniuveHne Opaka mexagy Onunsknmu
POACTBEHHMKaAMWN (POLOCTBEHHUKAMM MO MPSIMOM BOCXOOALLEN M HUCXOASALWENA NUHUMU (POAUTENSAMWU U LETbMM,
aegyLwikon, 6abyLlkon n BHyKamu), NMOMHOPOAHLIMU U HEMOMHOPOAHBIMK (MMELWUMK obLuX oTua UM MaTb)



BpaTbAMn 1 cecTpamu); YyCbIHOBUTENSMU M YCbIHOBIIEHHbIMU. [py 3TOM poacTBO MOXET ObiTb U BHEGPaYHbIM. He
SBNAIOTCA NPENSITCTBUEM K 3aKITOYeHU0 Bpaka ABOPOAHOE (4BOKOPOAHbIE BpaThsa MU cecTpbl) 1 bonee ganbHee
POACTBO, a TakkKe OTHOLLUEHWNSI CBONCTBA (He 3anpeLueHbl bpaku mexay cBogHbIMU BpaTbsiMu U cecTpamu). bpaku
Mexay OfasMU M MeMsHHULAMW, TETAMM W NIeMsHHUKaMKU 3anpelleHbl B Vtanum n Bo ®paHuuu; mexay
OBOHOPOAHBLIMU BpaTbsiMM U cECTpaMM HEBO3MOXHbI Bpakun B Benukobputanum n B nonosuHe wtatos CLUA.

3anpeT OpakoB MeXay YCbIHOBUTENSIMW U YCbIHOBMEHHbIMW OOYCrOBMEH Mpexae BCEero 3TUYECKUMU
COOBpaXeHUMN, NOCKOSbKY NPABOOTHOLLUEHUS MEXAY 3TMMMK NULaMU KPUSNYECKN NPUpaBHEHbI K OTHOLLEHWUSIM
Mexagy poauTensMn n AeTbMU. YCbIHOBIEHME He NPensTCTBYeT 3akitoveHuto Gpaka mexay YCbIHOBUTENEM U
POACTBEHHMKAMM YCbIHOBIEHHOIO, @ TaKkKe YCbIHOBMEHHBLIM U POACTBEHHUKAMMW YCbIHOBUTENS.

B HeKoTOpbIX CTpaHax OTHOLUEHUSI MO YCbIHOBIIEHUIO HE MPEnsTCTBYIOT 3akmoyeHuto Opaka, B Apyrux
ABNAOTCA popManbHbIM MPEnATCTBMEM, KOTOPOE TEM He MeHee MOXeT ObiTb MPEeo[OoNeHO pPELUEHNEM
KOMMeTeHTHOro opraHa <1>. B Poccuiickon ®eaepaumn 6pak mexay yCbIHOBUTENEM U YCbIHOBIIEHHBIM BO3MOXEH
TOMbLKO B Cry4ae OTMEHbI YCbIHOBINEHUS B CyAeBbHOM nopsiake.

<1> Cm.: KommeHTapun k CemeintHomy koaekcy Poccuinckon ®epepauun (noctatenHolt) / MNog pen. N.M.
KyaHeuoBow. M.: BEK, 1996; CINC "KoHcynbTaHTlntoc".

Heobxooumo y4unTbiBaTb, YTO YCbIHOBMEHHbLIA HE MOXET BCTYNUTb B Bpak cO CBOMMM BMONOrnyeckmmm
poAacTBeHHUKamn (Buonornyeckumun poautenamu, 6abylukon, AedyLlikow, cecTpamu u Bpatbamu). [aHHoe
OorpaHUYeHne He npekpawlaeTcs B Criyd4ae OTMEeHbl YCbIHOBMEHUA. POACTBO COXpaHSeTCs, XOTHA opuandeckue
OTHOLLEHMS MeXAy YCbIHOBUTENEM U YCbIHOBMEHHbLIM MOryT ObITb NpeKpaLLeHbl.

3akoHOOaTeNbCTBO He MNpedycMaTpuBaeT orpaHudeHuin Ons Gpaka onekyHoB, nornevuTenei, npuemHbIX
poauTenen, NaTpoHaTHLIX BOCMTaTENen 1 UX NOAONEYHbIX.

HeponyctumocTb BcTynneHus B 6pak HegeecnocoOHbIx nuuy. CornacHo ab3. 5 ct. 14 CK PO He
JorMyckaeTcs 3akrioveHne Opaka Mexay Iuvuamu, u3 KOTOpbIX XOTA Obl OOHO NUUO MNPU3HAHO CyaoM
HefeecnocobHbIM BCNeacTBME MCUXMYECKOro paccTponcTea. [pusHaTth rpaxgaHvHa HegeecnocobHbIM BripaBe
TONBKO CyA MO OCHOBAHUAM, NpeaycMoTpeHHbIM cT. 29 K P® B nopsgke ocoboro npovM3BoacTBa B COOTBETCTBUM
c m. 31 MK P®. IpaxgaHuH MoxeT OblTb Npu3HaH CyAOM HeaeecrnocobHbIM B TOM Crny4vae, €cnv OH
BCINEACTBME NCUXMYECKOrO PacCTPOMNCTBA HE MOXET MOHMMAaTb 3Ha4YeHMe CBOUX AEWCTBUA UNN PYKOBOOUTb MMM,
YTO onpefenseTcsi C NOMOLLbI CyAeOHO-NCMXMaTPUYECKON 3KCNePTU3bI.

3anpeTt HegeecnocobHbIM Ha BCTynrneHne B 6pak obycrnoBneH Kak MeauUMHCKMMU COOBpaxeHnsaMu, Tak u
HEeBO3MOXHOCTbIO HefeecnocobHoro nuua AaTb OCO3HAHHOE cornacve Ha BCTynneHve B Bpak, 4To BedeT K
HecobniogeHnio npuHUMnNa [JobpoBonbHOCTM OpayvHoro coto3a. [laHHOe nonoXeHue He KacaeTcs nuu,
OrpaHMYEHHbIX B rpaXKgaHCKoON 4eecnocoBHOCTH.

CornacHo n. 3 cT. 29 ['K P® ecnu ocHoBaHuWs, B CUIY KOTOPLIX rPpaXKaaHWH Bbin Npu3HaH HegeecnocobHbIM,
oTnanu, TO cyd npusHaeT ero geecrnocobHbiM. CrniegoBaTenbHO, TakOW rpaXaaHWH He orpaHuydeH B npase
3aKnounNTb Opak.

MepedeHb orpaHuyveHWn ans BCTynneHns B Opak sBnsgeTcs wucuyepnbiBawwmM. He MoryT cnyxuTb
npenaTcTBMEM ANA BCTyMneHus B Opak MHOCTpaHHOE rpax4aHCTBO UMW OTCYTCTBME TaKOBOrO, PEnvrmosHble
ybexaeHus, MOHaLLeCcTBO, HanMume unuM OTCYTCTBME MECTa XMTEeNbCTBa UM MecTa npebbiBaHUS, HaxoXaeHue
Ha BOUHCKOW cnyxbe, B MecTax nuiieHust ceoboapl v ap.

B 3apybexHbIx rocygapctBax UMeEKTCS U MHble orpaHuyenns. Tak, B HekoTopbix wTatax CLUA 3anpelieHo
BCTynatb B ©Opak AgyweBHOBOMNbHbIM, OOMbHBIM  HEKOTOPbIMM  BuOaMM BeHepuyecknx 6OGonesHen. B
BenukobputaHuu 3anpelyeHbl 6paku Mexagy cBoWcTBeHHukamu. B Bonrapum He ponyckaioTca Gpaku mexay
POACTBEHHUKAMW MO HUCXOASLLENA U BOCXOASLEN NTIMHUM BMOTb A0 YETBEPTOW CTeneHn poactsa. B HekoTopbix
CTpaHax Heobxoammo, 4ToObl MPOLMO onpederneHHoe BpeMs Nocre pacTopXeHus Gpaka unm cMepTu cynpyra,
npexge 4em Cyrnpyr CMOXET BCTynuTb B HOBbIi 6pak (lepmanus, ®paHuma u Leenuapus). B Utanun He
JonyckaeTtcs 3aknoyeHve bpaka mexgy nuuamm, OOHO M3 KOTOPbIX OCYXKOEHO 3a YOUNCTBO UMW MOKYLUEHWE Ha
ybuiicTBO cynpyra unm cynpyru sToporo nuua. B Lserinapun, kKpome TOro, yCTaHOBMEH 3anpeT Ha BCTyNfeHne B



HOBLIN Gpak nocne pasBoga 4S9 BUHOBHOM B pa3BOAE CTOPOHbI CPOKOM OT OAHOro roga Ao Tpex net <1>. B
M3panne XeHLMHe 3anpeLLeHO BbIXOANTb 3aMyX 3a O4HOIO U TOro Xe MyX4uMHy Gonee ogHoro pasa (Hanpumep,
ecrnv BTopow Bpak okasarncs HeyaayHbIM 1 KEHLUHA peLuunna BepPHYTbCSA K NEPBOMY MYXY).

<1> Cwm.: Cakosuy O.M. [MpaBooTHOLWEHNA CynpyroB no 3apybexHoMy 3akoHogatenbcTBy // XXypHan
poccunckoro npaea. 2003. N 10.

YBegomneHue gpyroro cynpyra o Hanuuum BUY-undekumm nnbo BeHepuyeckoro 3aboneBaHus.
3akoHO4aTENbCTBOM HE YCTaHaBMBAKTCA Kakme-nmbo TpeboBaHMs K COCTOSHMIO 340POBbSA NUL, BCTYNaOLWMX B
Opak. OpHako B HEKOTOpbIX CTpaHax He MOryT BcTynaTtb B Opak pgyweBHOOOMbHblE. Poccuickoe
3aKoHO4ATeNbCTBO OrpaHuYMBaEeT MpaBoO BCTynneHus B Gpak nuwb Ans HegeecnocobHbix nuuy. OpgHako npwu
3akntoyeHn bpaka rpaxaaHuH gormkeH faTb JOOpPOBONbHOE cornacue Ha BCTynreHne B Opak, YTO HEBO3MOXHO
NPy HaNM4YUM HEKOTOPbLIX 3aboneBaHNA.

Cratbsa 15 CK P® ¢ uenblo oxpaHbl 300poBbs nuL, BCTyNawoLWmMx B 6pak, npegycmaTpuBaeT BO3MOXHOCTb
BecnnaTtHOro MeauuUUHCKOro obcneaoBaHus, a Takke KOHCYNbTUPOBaHUS N0 MeAUKO-TeHeTUYeCKMM Bonpocam u
BOMpocaM MNNaHUpoBaHWs cembW. Takoe ob6cnenoBaHWe MPOBOAUTCA WCKMOYMTENbBHO C  COrfacus nu,
BCTynawLwmx B Opak. Pe3ynbTatel ob6cnegoBaHmsa nvua, BCTynawLlero B 6pak, cocTaBnsiloT BpayebHyo TanHy U
MOryT BbITb COOOLLEHbI NULLY, C KOTOPbIM OHO HAMEPEHO 3aKMUNTb Bpak, TONMbKO C cornacus nuua, npoLleaLlero
obcrnenoBaHue. B ToO xe Bpemsa ogHO U3 nvu, BCTynawwux B 6pak, AOIMKHO yBeAOMUTbL Apyroe nuiuo o
HanMuYMM y Hero BeHepuyeckoro 3aboneBaHus unu BWY-undekumm. B cootsetctBum co cr. 13
®epepanbHoro 3akoHa o1 30 mapta 1995 r. N 38-9®3 "O npegynpexaeHun pacnpocTtpaHeHus B Poccuinckom
depepaummn 3aboneBaHusi, BbI3LIBAEMOrO BUPYCOM UMMMyHopedumumTa 4enoeeka (BUY-undekuymn)' <1>
BUY-nHpUumpoBaHHoe NUUO UMEET NpaBO Ha MonyyYeHue nHdopMaumn o pesyrnbTaTax CBOEro MeamMUMHCKOro
ocBugeTenbcTBoBaHus. Ecnu nuuo, BcTynawwee B Gpak, CKpbIO OT APYroro fvua Hanuume BEeHEepU4ecKowm
oonesHn unu BUY-nHGekumnn, To nocrnegHee BrnpaBe obpaTuTbCs B Cyd ¢ TpeboBaHuem O npusHaHuu Gpaka
HegencTBUTENbHLIM. CPOK UCKOBOW OaBHOCTM MO TakUM KaTeropusm gen - OAMH o ¢ MOMEHTa, Korga nvuo
y3Hano wnuM JOSMKHO ObiNo y3HaTb O Hanuyun 3aboneBaHus. YronoBHasi OTBETCTBEHHOCTb 3a 3apaxeHue
BeEHepuyeckuM 3abonesaHnemM unu BUY-nHdekumnen npegycmoTpeHa cT. c1. 121, 122 YK PO.

<1> C3 P®. 1995. N 14. CT1. 1212.

Lenb Gpaka - co3paHuMe cembW. 3akoHodaTenb MNpsSMO He onpegenseT uenb Opaka. OpHako B
cootBetcTBMM € N. 1 cT. 27 CK P® B cnyyae 3akntoveHns mkTnBHoro 6paka, 1.e. eCnu cynpyrm unv oguH us
HUX 3aperucTtpupoBanu 6Opak 6e3 HamepeHUA co3gaTb CeMbH, Opak MoOXeT ObiTb NpPU3HaH
HeAeNCTBUTENbHLIM. Taknum obpasom, Lernbio bpaka ABnseTcs co3gaHne CeMbu.

B CK P® otcyTCcTBYIOT KpuTepum UKTUBHOIO Bpaka, a Takke NoHATUE CEMbU, B CBA3M C YeM Ha MpaKTuke
He Bcerga nerko onpegenuTb PUKTMBHOCTL Gpaka. [Jo pesonioummn LepkoBb NpoBO3rnacuna, 4Yto uenbo bpaka
aBnsaeTca poxaeHuwe geten. Tak, B 1744 r. 82-netHun puropuin Epronbckuin BcTynun B 6pak ¢ lNpackoBbeto
Oesatoto. MockoBckui apxmepen Nocud npencraBun 370T PaKT Kak COMHUTENbHBLIA MO CBOEN 3aKOHHOCTU Ha
paccmoTpeHne CuHoga. CuHOA, OCHOBbIBasiCb Ha TOM, 4TO "Opak ycTaHOBNEH [Ansi YMHOXEHWs poja
YyerioBeyveckoro, 4yero oT umetowero 3a 80 net HageATbCs BecbMa OT4YasiHHO", nmpusHan 6pak Epronbckoro
HeOencTBUTENbHbIM <1>.

<1> Cm.: 3aroposckuii A.W. Kypc cemeriHoro npaea. C. 10.

Llenb Gpaka I.®. LlepwweHeBnd onpenensan Kak MOCTOSHHOE COXMWTENbCTBO, HE TOMbKO B CMbICIe
PU3NYECKOM, HO U B CMbICI€ HPABCTBEHHOM, kak, Mo Kopmuen kHure, "codetaHue, cOObITUE BO BCEWN XM3HWU,
BGOoXXeCTBEHHbIS 1 YenoBeyveckus npaegbl obeHne". C 3Tol CTOPOHLI OBHapyXMBaeTCsa pasnuume Mexay opakom
n o00ba3aTenbCTBOM, KOTOopble 00a Moryt ObiTb OCHOBaHbl Ha pgoroBope. Korga JoroBop HanpaBrieH Ha
UCMOMHEHNE OOHOTMO MM HECKOSNbKMX  onpedenieHHbIX OencTBuW, TO nocriegcteseM ero  Oyger



o6sA3aTenbCTBEHHOE OTHOLLIEHME, Hanpumep B ToBapullecTBe. BpayHoe e cormaileHve He WMeeT B Buay
onpeaeneHHbIX [OeNcTBUin, HO Kak oblieHWe Ha BCH0 W3Hb OHO WMEEeT MO Waee HPaBCTBEHHOE, a He
SKOHOMMYECKOe cofiep)aHue. HenpaBunbHO Lienbio Bpaka CTaBUTb POXOEHWE 1 BOCTIUTaHWe AeTel: NepBoe ecrb
BO3MOXHOE huanonormyeckoe nocrneactesme bpaka, BTopoe - ero Heobxoaumoe opuandeckoe nocneactsme. Ho
Opak HUCKOMbKO He TepsieT CBOEro CMbICMa, eCny BCTynawlye B HEro MPOHUKHYTbI CTPeMIIeHMEM K
PU3NYECKOMY 1 HPABCTBEHHOMY 0BLLEHMI0 6e3 BCAKOW MbICIN 0 Byayuinx aeTax <1>.

<1> WepweHeBund I'.®. Y4ebHUK pyCcCKOro rpaxkgaHcKoro npasa.

®OuKTMBHBIE Opaku, Kak NpaBuio, MMEKT Lenbio He CO34aHWe CeMbM, a MOMyYeHue MnpaBa Ha Xunuile
cynpyra, pPOCCUWCKOrO rpaxgaHcTBa nvmbo npecnenyloT Apyrve, Kak MpaBuiio, KOPbICTHbIE — LEenw.
3anHTepecoBaHHasi B MpU3HaHUM Takoro bpaka HeaencTBUTENbHbLIM CTOPOHa 0bs3aHa gokasaTb, YTO B JAHHOM
cryyae MMeeT MeCTO He MPOCTO CEMenHasi ccopa, pasaop, a To, YTO Mpu 3aknoyeHun bpaka y gpyroro cynpyra
He ObiNo uUenu co3gaHus ceMbu. B kavecTBe kputepueB UKTMBHOCTM Opaka Moryt ObiTb pasgenbHoe
npoxuBaHue, Gonbliasi pasHuua B Bo3pacTe, OTCYTCTBME [OeTel, pacTtopxeHue Opaka nocrne OOCTWKEHUS
KOpbICTHbIX Uenen. Tak, Hanpumep, Onpepenennem BepxoBHoro Cyga P® 6binv OTMEHEHbl peLueHus
HWXXECTOSLLMX CydOB, OTKa3aBLUMX B YAOBMETBOPEHMM UCKA O Mpu3HaHMU Bpaka (PUKTMBHBIM, HECMOTPS Ha
oyeBugHble npusHakm cuktmeHocTu. CyTb Aena Takosa: -Ba M.I., 1930 r. poxaeHus, Bctynuna B 6pak C
Banp-sbim ®.N., 1965 r. poxaeHus. Yepes mecsau nocne peructpaummn 6paka (8 utone 2007 r.) N-sa M.I. u ee
MaTb Mogapwiy OTBETHYUKY MpuHagnexawime MM Jonv B npaBe obLier OoneBo COGCTBEHHOCTUM Ha KBapTupy.
OaHnyto kBapTupy bawnp-8 ®./. BnocneactBum npogan M Kynuin Ha MNONyYeHHble OT €e NPOAaXW AEHEXHble
cpencTtea KBapTupy, Kyaa BbiBe3 [-By M.I1. n ee maTb, 3aperncTpMpoBaB X B KBapTUpE MO MECTY XUTEeNbCTBa.
-Ba M.I. ctpapana psgom 3aboneBaHui, 3noynoTpebnsana cnMpTHbIMKM HanuTkamu. [MOCKOMbKy COrnacHo
3aknoyeHuto Bpada-ncuxuatpa MHO ot 19 ausaps 2008 r. y -Bon M.[1. umenn mMecTo Mpu3HaKu THXENOoro
NMCUXMYECKOro pacCcTponCcTBa, peleHnem Mamarinosckoro panoHHoro cyaa r. Mocksel oT 11 dpeBpansa 2008 r. oHa
Oblna HanpaeneHa Ha NpuUHyauTenbHoe oceuaeTenscTBoBaHue. 21 uoHa 2008 r. M-ea M.IM. ckoHuvanacsk. Mocne
3akntodeHus bpaka banp-B ©./. n '-Ba M.I1. BMecTe He NpoXuBanu, CEMENHbIX OTHOLLEHUI He NoaaepXKuBanm,
obLlero xo3sancTBa He Benu, obLwlero mmywiectsa He npuobpetanu. Takum obpasom, Gpak Obi 3akmo4veH ¢
Lenblo 3aBnageHus npuHagnexawien ymepLien KksapTmpom <1>,

<1> OnpegeneHne BepxoBHoro Cyaa P® ot 1 okts16psi 2013 1. N 4-KIM13-23 // CIC "KoHcynbTtaHTl ntoc".

Cyn He wMoxeT npusHatb 6pak UKTMBHLIM, ecnu nuvua, 3aperncTpuposaslumne Takonm 6pak, Ao
paccMOTpeHus fena cygom paktnyeckn cosganu cembro. [logaTb MCKoBOe 3asiBrieHWe B Cyd O NpU3HaHUM
dukTmBHOro Opaka HeOeWCTBMTENbHbIM  MOXET TONbKO [A06pOCOBECTHbINM  cynpyr nnbo  npokypop.
[obpocoBecTHbIM Cynpyrom SBRsieTCA Cynpyr, npaBa KOTOPOro HapylleHbl 3aknioyeHnem Gpaka, npu3HaHHOro
HepencTeuTeNbHbIM. BO3MOXHOCTb 0obpalleHns Npokypopa B CyA C 3asiBNIEHNeM O NpusHaHun 6paka UKTUBHBIM
He JoSmkHa npoTusopeuntb Y. 1 cT. 45 TTIK P®, B cOOTBETCTBMU C KOTOPOW MPOKYpOp Bnpase 06paTuTbCs B CyA
C 3asBfneHMem B 3alUMTy Mpas, cBOOOA M 3aKOHHbLIX MHTEPECOB rpaxaaH, HeonpegeneHHoro Kpyra nvy unu
nHtepecoB Poccuiickon depepaumm, cybbekToB Pepepauun, MyHuUmMnanbHbIX oOpas3oBaHuiA. 3asiBneHue B
3awmTy npa., cBobOA M 3aKOHHbIX MHTEPECOB rpaxaaHuHa MoXeT OblTb MO4aHO MPOKYPOPOM TONbKO B Cryyae,
€CNu rpaxkgaHvH No COCTOSIHMIO 340POBbS, BO3paCTy, HEAEeCNOCOBHOCTU U APYTMM YBAXKUTESbHbIM NPUYMHAM He
MOXeT cam obpaTuTbCA B CyA. YKasaHHOe orpaHuM4eHvWe He pacrnpoCTpaHseTCs Ha 3asBfieHue npoKypopa,
OCHOBaHMeM Ans KOTOPOro sBfnsieTcs obpalleHne K HeEMy rpaxaaH O 3aliuTe HapyLeHHbIX U1 ocnapuBaemblX
coumnanbHbIX Npae, cBO60A U 3aKOHHbLIX MHTEPECOoB B cdiepe 3alunThbl CeMbU, MaTEPUMHCTBA, OTLOBCTBA U AeTCTBa
<1>.

<1> ®epepaneHbIn 3akoH oT 5 anpens 2009 r. N 43-®3 "O BHeceHUM M3MeHeHun B cTatbu 45 n 131
"paxgaHckoro npoueccyansHoro koaekca Poccunckon ®epepauun” // C3 PO. 2009. N 14. CT1. 1578.

§ 3. MNMopsigok 3akntoyeHnsa 6paka u ero rocygapcTBeHHas
peructpauuns



OgHMM 13 MpUHUMMNOB CceMenHoro npaea, cornacHo cr. 1 CK PO, gensietca npusHaHuMe Opaka,
3aKITl0YEeHHOro B opraHax 3arca.

MpusHak chopmanbHOCTK 3aknoyeHus (permctpaummn) 6paka umen 3HayveHve ewe BO BpemeHa [dpeBHero
Puma. Tak, "sakntoyeHne Bpaka cum manu TpebGoBano coBeplUeHUs1 onpedeneHHbIX obpsiaoB, 3TO Obin akT
dopmanbHbIA. Bpak sine manu paccMmaTpuBarcs kak HekoTopoe (hakTU4ecKkoe COCTOSHUE: C HUM CBA3bIBan1Ch
onpefeneHHble puandeckne nocrneacTsusa (B OTHOWIEHWSX OTua C AeTbMu, MNo3gHee U B HEeKOTOpbIX
OTHOLLEHMAX MEXAY MYXeM W XEeHOW), HO AN Toro, 4Ytobbl 3T MOCNEACTBUS BO3HWKIW, HYXXHO ObINO OAHO:
BCTYMMEHNE XeHbl B AOM MY>a Npy Hanm4um cornacus 6payyowmxcs, a Npy COOTBETCTBYHOLLMX YCITOBUSX TakKe
M Nuu, OCyLLEeCTBNSABLUMX Hag HUMKM patria potestas. 3akntodeHue Bpaka sine manu 6610 akTom HedopmansHbIM"
<1>.

<1> PumMckoe 4yacTHoe npaBo: Y4ebHuk / MNog pen. WN.b. Hoeuukoro, N.C. Mepetepckoro. M.: KOpucts,
2004; CIC "TapaHT".

B [peBHeln Pycn nepsble dhopmarnbHbie Npoueaypbl 3akrnodeHns 6paka COCTOSNM B yBOOE HEBECTbI U3
Aoma 1 nNpuBoAe ee POACTBEHHUKaMM K XXeHWUXy. YBoA (Unn ymblyka) coBepLuancsd no o60rgHOMY CorfalleHunio
YMbIKaeMom 1 ymblkatoLero <1>.

KoHcynbTaHTlntoc: npumevaHue.

®parmeHT MoHorpadum A.U. 3aroposckoro "Kypc cemeriHoro npasa" BKMOYEH B MH(OPMAaUMOHHbIA BaHK
cornacHo nybnukauum - "CemeriHoe m xunuwHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4,
5, 6; 2009, N 1.

<1> Cm.: 3aroposckuii A.W. Kypc cemeriHoro npaea. C. 41.

TpagvuMoHHO B MCTOPUM MpaKTMYEeCKU BCeX rocyaapcTB npouedypa 3aknoyeHus Bpaka Bosnaranacb Ha
uepkoBb. Brnepsble rpaxgaHckun 6pak 6bin npusHaH oduumansHelM B MonnaHgum B XVI B., a 3atem B AHrnuu,
roe oH 6bin okoHyaTenbHO npusHaH B 1836 r. Bo ®paHumm rpaxgaHckuin 6pak Obin NpUHAT BO BPeEMS NEPBOM
pesoniounn 1 yTBepxaeH Kogekcom HanoneoHa <1>. A HeMHOro paHee, B 3MOXy MepBOW PEBOMOLMU BO
®paHumm, 20 ceHTAOpa 1792 r., ObiN NPUHAT 3aKOH, MO KOTOPOMY BEAEHUE CMUCKOB rpaXOaHCKOrO COCTOSIHUSA
ObIno oTOOpaHO y OyXOBEHCTBA M MepefaHo B PyKW areHTOB rocygapCTBEHHOM Briactu. Mimena mecto cBOero
poda cekynspusauus, T.e. NepeBod W3 pyK LEPKBU B PyKM rocydapcTBa, BedeHMsl aKTOB pUONYEeCcKoro
COCTOSHMSA. B cnmckun 3aHOCUNNCE HE TONBKO POXAEHUSA, CMEPTU U Bpaku, HO 1 Apyrue akTbl <2>.

<1> Cm.: WepweHeswny I.P. YyebHMK pyCcCcKOro rpaxkaaHCcKoro npaea.
<2> Cm.: Mambapos H0.C. NpaxgaHckoe npaeo. Obuas Yactb. CI16., 1911; CI1C "lapaHT".

[o pesontounn B Poccum 3akoHHbIM Mpu3HaBancs LUepKoBHbIM Opak. lMogobue rpaxgaHckoro 6Gpaka
ycTaHoBneHo no 3akoHy 12 anpens 1874 r. "ana pacKonbHMKOB, HE MpU3HaLWMX cBslweHcTBa" <1>. o 17
anpenst 1905 r. He npu3HaBanuCb MCNoOBeAaHWe U OyXOBEHCTBO cTapoobpsiaues, ux 6paku He MMenu B rnasax
npaBuUTENbCTBA PENUIMO3HOIO xapakrtepa. "BbIxogomM W3 3TOro 3aTpyAHUTENBbHOrO MOSIOKEHUS MOCITYXXMUIT
rpaxgaHckmi 6pak, - nucan .®. WepweHeBuy. - Mo caenaHHOMY MUCBMEHHO MMM CIIOBECHO 3asiBNEHWIO O
XenaHun ocopmuTe Opak Monuvuenckoe ynpasfieHWe WM BOJIOCTHOE MpPaBIieHWE COCTaBnsAeT OObsBNEHVE U
BbICTaBMsET ero B TeyeHue 7 OHEW Mpu OBepsx ynpasneHus. Bce, mmelwowme ceBedeHus O MNpPensiTCTBUSX,
06sA3aHbl AaTb 3HaTb ynpasneHuto. Mo uctevyeHnn 7 gHew ynpaBneHue BbiAaeT nuuy, 3asBMBLLUEMY XenaHue
3anucatb CBOW Opak, CBMOETEenbCTBO O Mpou3BegeHHOM obbsBneHun. C aTuM cBuaeTenbcTtBom oba cynpyra
OOMKHbI ABUTBCSA NMYHO C 4 cBMAETENsIMM B MOMULIENCKOE yNpaBrieHne, KOTOpoe BeAEeT METPUYECKNE KHUMU, U
3[1ecb coBepLUaeTcs 3anucb bpaka" <2>.




<1> lMokposckmit N.A. OcHoBHble Npobnemsbl rpaxgaHckoro npaea. [r.; KOpua. kHWxHbIA cknag "lpaeo”,
1917; CIC "TapaHT".

<2> WepweHeBund I'.®. Y4ebHUK pyCcCKOro rpaxkgaHcKoro npasa.

Mocne peBontoumn 1917 1. B Poccmm cTan npu3HaBaTbCA 3aKOHHBIM TOMBbKO CBETCKMM Opak,
3aperucTpupoBaHHbIi B opraHax 3arca. Ctatea 52 Kogekca 3akoHOB 06 akTax rpaKgaHCKOro COCTOSHMSA,
BpayHom, cemenHOM K onekyHckom npase 1918 r. npegycmartpuBana, YTO TOMNbKO 3apernmcTpupoBaHHbIN B
oThene 3arca 6pak nopoxgan npaea U 06583aHHOCTM CyMpyroB, XOTS PeLUeHWsl CyAOB TOro BPEMEHW Hepeako
NPOTMBOPEUYNNM AaHHON HOpPME Y NpuaaBanu 3HavyeHve Takke n dakTndeckomy bpaky <1>. bpak, coBepLUEHHbI
No penurnosHbiM obpsgamM M Npu COAEeNCTBUM OyXOBHbIX ML, HE NOPOXAan HUKakux npas n obs3aHHOCTen Ang
vy, B Hero BCTYMMBLUMX, €CNW OH He Obln 3aperncTpupoBaH B YCTaHOBMEHHOM nopsake. LlepkoBHbie u
penurmosHble Bpaku, 3aknioyeHHble o 20 gekabpsa 1917 r. ¢ cobnogeHnem ycnosui u opmbl, UMenn cuny
3aperncTpupoBaHHbIX Bpakos.

<1> Cwm.: NongaHckun M.J1. Pa3sutne noHatns Gpaka B MCTOPUM COBETCKOro ceMemnHoro npaesa // BecTHuk
Mock. yH-Ta. Cep. 11. lNpaso. 1998. N 2; CI1C "lMapaHTt".

B 10 Bpems Gpaku 3aknoyanncb B MECTHbIX OTAENax 3arca Ui B 3aMEHSIIOLLMX UX HOTapuarbHbIX OTAenax
npu MecTHbix CoBeTax AenyTaToB TPYASLMNXCS.

EDaKI/I 3aKkn4anmcb I'Iy6J'II/I‘-IHO B cneuunanbHO O51A coBepLUeHnA 6paKOB npegHasHa4eHHOM MNMoMeLLeEHNN.
BHe Takoro nomeLueHus 6paKocoquaH|/|e OonycKkanocCb TOJIbKO Ha CygHEe BO BpeMdA niiaBaHuA, B BOWCKE BO
BpemMA noxoga, a TakKkKe B MeUUMHCKOM Yy4ypexaeHumnm B Cliyyae, ecin MeguuMHCKMM CBuaeTesibCTBOM
YCTaHOBJ1EHO, YTO XXEeHUX U HeBeCTa BClieacTBne 0O0ne3HN NULLIEHBI BO3MOXHOCTU SIBUTHCSH B NPUCYyTCTBEHHOE
MeCTO.

MimeHa [OOMKHOCTHBIX UL, 3aknio4vaBlMX Opaku, JOoMmkHbl Obln GbiTb 0OHApPOO4OBaHbI MNOCPEACTBOM
onybnmMkoBaHUS B MECTHOM OpraHe mneyaTtM W BbICTaBMEHWss B MOMELLEHUW, rOe 3akniyveHne Opakos
coBepwanocb. Ecnn go okoH4yaHust 3anucu Bpaka B KHWUIy OT KOro-nnmbo nocTtynano 3asiBfieHne O Hanuyumm
3aKOHHbIX MPEensaTCTBUA ANS BCTyNneHus B Opak, AOMKHOCTHOe nuuo 0683aHo ObiNo MpMOCTaHOBWUTL 3anucb
Opaka 0o pa3bopa gena MecTHbIM CyAOM. SIBHO HEOBOCHOBaHHbIN MPOTECT NPOTUB BGpaka Mor ObiTb OTKIOHEH
OOIMKHOCTHBIM NLoM 6e3 AanbHenwero paccMoTpeHust gena. MecTHbIn cyg paccMmaTpvBan gena o nportecrtax
npoTtuB BGpaka BHE o4Yepeamn U B TPEXAHEBHbIV CPOK. PelleHns MecTHoro cyga no aTuMm genam obxxanoBaHuio He
nognexanun <1>.

<1> Kogekc 3akoHOB 00 akTax rpakgaHCKOro COCTOsiHUSA, 6pa’yHoM, CEMEVHOM U OneKyHCKoMm npase 1918 r.

Kogekc 3akoHoB O Gpake, cembe M oneke 1926 r., 3akpennds NPUHUMN rOCyAapCTBEHHOW perncrpaumm
Opaka, npugasan cakTnyeckoMmy Opaky He MeHblUee 3HavyeHue, YeM 3aperncTpupoBaHHOMY, U paccMmaTtpusan
rocyAapCTBEHHYI0 perucTpaumio 6paka kak NnpocTyto hopMarnbHOCTb.

B psime pasBuTbix cTpaH 3anaga, Tak e kak u B Poccun, odumumanbHO npu3HaeTcss TOnbKo Opak,
3aperncTpupoBaHHbI B rOCydapCTBEHHbIX opraHax. B To e BpemMs B HEKOTOpbIX CTpaHax topuamnmyeckoe
3Ha4yeHue npugaetcs 6paky, 3aKkrnioYeHHOMY He TOMbKO B FPaXK4aHCKOW, HO U B PENUIMo3Hon dhopme, Hanpumep,
B Benukobputanun, Oanun, Wcnanum, Utanuu, KaHage, Ha Kunpe n gp. B Benbrumn, MNonnangum, ®PI, BO
®paHuuu, B LWBenuapun, AnoHun, kak n B Poccuiickon ®egepaumm, npusHaeTcs b6pak, 3akniO4YeHHbIN TOMNbKO B
rocygapCTBeHHbIX opraHax, a B VMpaHe, Mpake n HEKOTOPbIX OPYrMX CTpaHax CyLeCTBYEeT TOMbKO Penurno3Has
dopma Gpaka.

B psige ctpaH, Hanpumep, B Utanuu, 3akniodyeHve Gpaka hopmarnbHO AOMycKaeTcs Kak B rpaXaaHCKoM, Tak
N B LIePKOBHOW chopmMe (Npu ycroBun obs3aTenbHOro nocreaytollero yBeAoMIeHUst rocyaapCTBEHHbIX OpraHoB
0 COCTOSIBLUEWCS LIEPKOBHOW LiepeMOoHUM GpakocodeTaHus).

Pernctpaunsa 6Gpaka B Poccurckon ®degepaumm OCyLLeCTBASIETCA opraHamu 3arca, obpasoBaHHbIMU



opraHamu rocygapcTBeHHOW Bnactu cyobektoB Poccuiickon ®degepaumm B cooTBeTcTBUM C PepepanbHbIM
3akoHoM "O6 akTax rpaxgaHckoro coctoaHus". [lo pgaHHbiM  PefepanbHOW  CNyxObl  rocygapCTBEHHON
ctatuctukn, B 1992 r. Ha 1000 YenoBek HaceneHus npuxogunock 7,1 3apermctpuposaHHoro 6paka, B 2000 r. -
6,2. Mo mHeHuto lMpaButenbctea PP, no cpaeBHeHutio ¢ 1990 r. KONMYECTBO 3aPErMCTPUPOBAHHLIX GpakoB
CHM3MMOCb Moyt Ha TpeTb <1>. K 2007 r. cuTyauus HecKkonbko wusMeHunacb. Tak, B 2007 r. uucno
3aperMcTpupoBaHHbIx 6pakoB yBenuunnock o 8,9 Ha 1000 yenoBek, YTO BEPHYNO CUTyaumio K ypoBHo 1990 r.
<2>,aB 2014 r. ata ungpa coctasmna 8,4 <3>.

<1> PacnopsbkeHne [lpaButenbctBa P® o1 24 ceHTtabps 2001 r. N 1270-p "O koHuenuum
aemorpacdpmnyeckoro passutust Poccuinckon depepaumm Ha nepuog go 2015 roga" // C3 P®. 2001. N 40. Cr.
3873.

<2> depepanbHas cnyxba rocygapCcTBeHHON cTatucTuki. emorpaduyeckuin exerogHuk Poccum 2008 r.

<3> depepanbHas cnyxba rocygapCTBEeHHOM CTaTUCTUKK 1
http://www.gks.ru/wps/wcm/connect/rosstat_main/rosstat/ru/statistics/population/demography/#.

Bpak, 3aknio4YeHHbI Mo penurno3Homy obpsiny, B Poccum He vMmeeT MnpaBOBOro 3HaudeHusi. M3 atoro
npaeuna ectb UCKIoYeHne: B cooTBeTCcTBMM € M. 7 cT. 169 CK P® npaBoBoe 3HadeHue npuaaetca bpakam,
3aKIHOYEHHBIM MO penurno3Homy obpsigy Ha Tepputopun CCCP, BpeMeHHO OKKYNMpOBaHHOM B nepuod Benvkon
OTeyecTBEHHOWN BOWMHbI, 0 MOMEHTa BOCCTAHOBMNEHMS opraHoB 3arca. OHM NPU3HatOTCA 3aKOHHBIMU HE3ABMCUMO
OT TOro, 66NN NN OHU B NOCNEeAYOLLEM 3apErMCTPUPOBaHbI B FOCY4APCTBEHHLIX OpraHax unm Her.

Pernctpauusa ©Opaka B cooTBeTCTBMM cO CT. 25 ®epgepanbHoro 3akoHa "O6 aktax rpaxagaHCKoro
COCTOsIHMA" MpoM3BOAUTCA NMOOLIM opraHom 3arca Ha Tepputopum Poccuiickon ®epepaumm rno Bbibopy
nuu, BcTynawowmx B 6pak. Npu 9ToM He JOMKHO OblTb OrpaHNUYEHUn B 3aBUCMMOCTU OT MECTa XUTEeNbCTBa UNn
MecTa HaxoxpeHust 6ygywmx cynpyroB. B criyyae oTkasa opraHa 3arca 3apeructpupoBaTb Opak Takon oTkas
MOXeT ObITb 06kanoBaH B OpraH UCMOSTHUTENbLHOW BNAacTu unm B cyd B cooTBeTcTBUn ¢ MK PO.

OcHoBaHMeM AnA perucTpauum 6paka ABNsieTcA COBMECTHOe 3asiByieHMe nuud, BCcTynarwwmx B 6pak,
nogaHHoe B OpraHbl 3anuCU aKTOB FPaXOaHCKOro COCTOSIHUS B NMUCbMEHHOM ¢opme JUYHO wnun
HanpaBneHHoe B opMe I3MEeKTPOHHbLIX AOKYMEHTOB 4epe3 eOuHbIA nopTan rocyaapCTBEHHbIX U
MYyHULMNANbHbIX YCNYr W pernoHanbHble nopTanbl roCyAapCTBEeHHbIX WM  MYHUMUUNanNbHbIX YCHYr.
OpHoBpEeMEHHO € NofavYert COBMECTHOIO 3asiBNEHMS O 3aknioveHnn bpaka Heobxoaumo NpegbsBUTb JOKYMEHTbI,
yOOCTOBEPSAIOLME JIMYHOCTU BCTynawwmux B Opak (macnopT wunu OOKYMEHT, €ro 3aMeHSoLWUi); OOKYMEHT,
noATBEPXAALWMI NpekpalleHre npeablgywiero 6paka, B criydae ecnu nuuo (nuua) coctoano B Gpake paHee
(cBMaOeTenbCTBO O pacTopxeHun Opaka, BbiNUCKa M3 peLUeHUs cyga O pacTopxeHun ©Opaka); paspelleHue
OpraHoB MECTHOIO camoyrpaBlieHMs Ha BCTyNneHne B bpak o focTukeHus BpadyHoro Bo3pacTa (n. 2 cT. 13 CK),
B crnyyae ecnv nuuo (nvua), BcTynawwee B Opak, SABMSeTCs HecoBepLUEHHONeTHUM. Ecnm coBmecTHoe
3asBMeHne HampaBrneHo B (OpMe SMEKTPOHHOrO [AOKYMEHTa, MOAMWHHUKMA Ha3BaHHbIX [LOKYMEHTOB
NpeacTaBnsTCA Npy NIMYHOM obpalleHun B OpraH 3arca B HasHa4yeHHoOe AN rocyfapCTBEHHOW permcrpaumm
3aknoyeHus bpaka Bpems.

Kpome Toro, Gyaywimmm cynpyramm OomkeH ObiTb npeAacTaBneH OOKYMEHT 06 ynnate rocygapCTBEHHOM
nownuHel. B cootBetctBum ¢ n. 1 4. 1 cT. 333.26 HK P® <1> 3a rocygapCTBEHHY0 perncTpaumio 3akmoyeHns
Opaka, BKItoYasi Bblga4vy CBMAETENbCTBA, yNnavyMBaeTCcs rocyqapcTBeHHasi nownvHa B pasmepe 350 pybnen. B
cnyyae nepeMeHbl OAHMM M3 CynpyroB pamunumn OOMOSTHUTENbHO rOCYAapCTBEHHAA MOLUNMHA 3@ COBEpPLUEHME
Ha3BaHHOro AEWCTBUS He ynradmneBaeTcs.

<1> Hanorosbin kogekc Poccuinckon ®egepaumn. Hacts nepeas. PegepanbHbin 3akoH ot 31 miona 1998 r.
N 146-®3 // C3 P®. 1998. N 31. C1. 3824; YacTtb BTOpas ot 5 asrycta 2000 r. N 117-®3 // C3 P®. 2000. N 32.
Cr. 3340.

YnnaTta nowsnvHbl U3BECTHa Kak [OPEBONIOLIMOHHOMY, Tak U 3apybexxHOMy 3akoHoaaTenbCTBy. Tak, B
Poccun nownuHa nnatunacb Npu 3aknoyeHun Opaka kak CBETCKUM, Tak M OyXOBHbIM Briactam. "Pasmep aton



MOLUNMHBLI 3aBMCEN OT TOro, BblgaBanach N HeEBeCTa B APYryl BOMOCTb TOTO Xe KHSXKEHUSA unm 3a pybex, T.e. B
apyroe KHsbkeHvue. Ecnim en mpuxogunocb octatbCs B TOM XK€ KHSDKEHUM, HO NMEpPEnTn B OPYryt BOMOCTb, TO
BOJIOCTENb MOSyYan anTbiH 3a BbIBOAHYIO KYHWLY; @ ecnv en Hago Obino BblexaTb 3a pybex, TO BOMOCTENo
nnatunocb Apa antblHa. C Gpaka nnatunacb NOWSMHA W BNagblMHOMY AECATMHHMKY, OH nonydan yopyc -
nonoTeHuUe; 3Ta MOLWMMHA npexae nnatunacb HaTypol, HO MOTOM ee MepeBenu Ha AeHbIM U BnablYHbIN
OEeCATHUK cTan nony4yaTb Tpu AeHbrn" <1>.

<1> Cepreesuy B.W. Nekumn n vccnenoBaHvs no gpeBHen uctopum pycckoro npasa. Cr16.: Tun. M.M.
Cractonesuya, 1910; CI1C "TapaHT".

CoBpemeHHOe 3aKkoHOAaTenbCTBO He npeaycMaTpvBaeT Tak HasblBaemon mnpoueaypbl obpydeHus -
B3auMHOro obelaHusa BCTynneHns B 6pak. MNogobHble obbiyam cywecTBoBanu Ha Pycu, a Takke B HEKOTOPbIX
3apybexHbix CTpaHax.

Ecnun oavH 13 ByayLumx cynpyroB He MOXET SIBUTbCSl B OpraH 3arca aJisi Nojayn COBMECTHOIO 3asiBlieHus,
BOJIEM3bSBMEHME NL, BCTynawowWmx B Gpak, MOXeT ObiTb 0DOPMIIEHO OTAENbHLIMU 3asBreHusMU. Mpyu 3ToM
noanmucb nuLa, KOTOPOEe He MMeeT BO3MOXHOCTM fIBUTbCS B OpraH 3arca, AofkHa OblTb HOoTapuanbHO
yaocToBepeHa.

Bo mMHorux ctpaHax (B Wtanun, Bo @paHumm, B Benukobputanum, LLsenuapun n HekoTopbix wratax CLUA)
OpakocodeTaHMIo MpeawecTByeT npouedypa MyOonvMyHOro ornaweHus - Hanpumep, MyTeM BbiBELUUBaHUA
coo0LLEeHns Ha cneumanbHbIX gocKax MyHuuunanuteta unu nybnukaumm B cneuumanbHon rasete. Jlloboe nuuo
MOXET 3asiBUTb BO3PaXEHUS 1 COOOLUTL O NPENATCTBUSAX K 3aKIOYeHU0 Bpaka, KOTopble B 3aBUCUMOCTU OT UX
Xapaktepa MoryT ObITb pacCMOTPEHbI B cyae.

B CLUA n BenukobputaHum nybnuyHoe ornawleHne MOXeT ObiTb 3aMEeHEeHO paspelleHMeM Ha Opak, ans
nofy4YeHnss KOTOpPOro BCTynawlme B Opak nuua nopg npucsaron 3asensitoT 06 OTCYTCTBUM MpPeayCMOTPEHHbIX
3aKOHOM MPEnATCTBUN K €ro 3aKntoyeHno <1>.

<1> [paxxgaHckoe n ToproBoe npaBo 3apybexHblx rocygapcts: B 2 1. T. 2. 4-e usg., nepepab. n gon. M.,
2008.

3akntoyeHune 6paka M ero rocygapcTBeHHas perucTpaumsi B Poccum npousBogaTcsa B COOTBETCTBUM
co cT. 11 CK P® no ncreyeHnm ogHoro mecsiia co AHA NoAavyM COBMECTHOrO 3asiBNIEHUS O 3aKH0YeHuU
Opaka B opraH 3arca. YCTaHOBMeHne MeCA4YHOro cpoka no3sonseTt Oyaywimm cynpyram npoBepuTb Cepbe3HOCTb
CBOWX HaMepeHui, a opraHy 3arca - NPOBECTU NPOBEPKY AOCTOBEPHOCTU COOBLUEHHbIX B 3asBNEHUN CBEAEHWUN.
OTOT CPOK MpU HaNMYUM YBaXXUTENMbHbIX MPUYMH MOXET ObiTb YMEHbLUEH MM YBENUYEH, HO He Gonee 4yeM Ha
oOMH Mecsl PyKOBOAUTENEeM oOpraHa 3arca Mo COBMECTHOMY 3asBNEHWI0 fuu, BCTynawwux B 6Opak.
3akoHo4aTenbCTBO HE COAEPXMT MCYepnbIBalOLEro nepeyHs TakMx MpuYMH. Yaiwe Bcero K HMM OTHOCHATCA
BGepemeHHOCTb, poxaeHue pebeHka, hakTuyeckoe cos3gaHwe CembW, AnuTenbHas KOMaHAMpPOBKa, GonesHb,
npu3biB B apmuio u gp. [pu Hanmumm 0cobbix obcTtoaTenbcTtB (GepeMeHHOCTb, poxaeHue pebeHka,
HernocpeAcTBEHHas yrposa >XM3HM OOHOM U3 CTOPOH M Apyrme ocobble obcTodATenbcTBa) Bpak MoxeT 6biTb
3aKIIOYEeH B AeHb NoAayu 3asBeHus.

MHCTpYKUMS O Mnopsiake perucTpaumMmM akToB rpapaHckoro coctosiiuss B CCCP 1991 r., dopmarnbHO
JencteoBasliass Ao BcTynneHus B cuny [lpukasa MwuHiocta Poccum ot 19 dpespana 2002 r. N 52,
npegycmartpuBana pasfnuyHble CpPokM AN pasHbix pecnybnuk B coctaBe CCCP. B PCOCP, Benopyccuum,
Mongaeun, KbipreiactaHe, ApMeHuKn, SCTOHMM U TypKMEHMM opraHam 3arca Obino NpegocTaBfeHO MpaBo
YBENUUYMBATbL YKa3aHHbIA CPOK A0 Tpex MecsiueB; B TafKMKUCTaHe - 0O WecTn Mecsues, B AsepbangxaHe - Ha
OOVH MecsL.

locynapcTBeHHas perucTpauus  3aknioveHus 6Gpaka npousBOAUTCH B JIMYHOM  MPUCYTCTBUM  Nul,
BCTynawwmx B 6pak. Pernctpaumsi Gpaka yepe3 npeactaButenein He gonyckaetcs. B psge ctpaH (Mcnaxus,
Mepy, HekoTopble wTaTbl CLUA) gonyckaeTcs Bblioaya AOBEPEHHOCTU NpeAcTaBUTenNio Ha 3akniodeHue 6paka. B
MYCYJIbMaHCKUX CTpaHax 4YerioBek, UMEeLMIA MOSHY0 MPaBoCnoCOGHOCTb HE3aBUCKMMO OT TOTO, MyXYMHA 3TO



WY SKEHLUMHA, MOXeT YNOfHOMOYMTb APYroro YenoBeka 3akmuuMTb Opak OT ero UMeHWu, npuyeMm Takue
NOMHOMOYMS MOTYT ObITb BblpaXeHbl B YCTHOW UINU B MMCbMEHHOW (hopMe.

Ecnu nuuo, BcTynatwulee B 6pak, He MOXET SBUTbCA B OpraH 3arca BCrefCcTBUE Tsbkenown 6onesHn unm no
OPYron yBaXuTENbHOW MpUYMHE, rocyaapCTBEHHAs permctpaums 3aknioveHnss opaka moxeT ObiTb Npon3BeaeHa
Ha OOMY, B MEAMLMHCKOW MMM MHOW OpraHvM3auuym B NPUCYTCTBMM Nuu, BCTynawwmx B 6pak. Ecnn 6ygywimn
Cynpyr HaxoguTCs Nog, CTpaxen Unn B MecTax NMweHns cBobofbl, TO OH He NMLaeTCcs nNpaesa 3aperncTpupoBaTb
Opak, HO Npy 3TOM permcTpaLmsa NPON3BOAUTCS B NOMELLEHUN, ONpeaerneHHOM HavanbHUKOM COOTBETCTBYHOLLETO
yupexaeHusi, No CornacoBaHUI0 C pykoBoguTernem opraHa 3arca. Nopsigok perncrpauumn 6paka nogospeBaemblx
n 06BMHSAEMBIX, Haxoasawmxca B CU30, perynupyetca Mpukazom MuHiocta Poccum oT 14 oktabpsa 2005 r. N 189
"O6 yTBEPXOEHWM MpaBuil BHYTPEHHEro pacnopsigka CneACTBEHHbIX W30MSTOPOB YrOflOBHO-UCMOMHUTENBHOW
cuctembl” <1>.

<1> bBlonneTeHb HOPMATUBHbLIX aKTOB (heaeparnbHbIX OpraHoB ncnosiHuTensHon Brnactu. 2005. N 46.

JewncTBytollee 3akOHOAATENbLCTBO He npegycmaTpumBaeT ob6A3aTenbHOro NPUCYTCTBUMS CBUAETENEN npu
perncTpaunn dbpaka, kak ato TpeboBanock paHee aerctBoBaBwnM KobC PCOCP 1969 r. B 6onblunHCcTBE CTpaH
LepeMoHuss BpakocoyeTaHMsi OCYLLECTBIAETCS B MPUCYTCTBMM YCTAHOBIIEHHOTO B 3aKOHE 4ucria CBuOeTenen
(FTepmanus, Weenuapusa, Utanns, BenukobputaHus). 3To 4icno B pasHbIX CTpaHax korebnetca oT AByX A0
lwecTn 4enosek. B MycynbMaHCkMX cTpaHax genctByeT 6e3ycrnioBHOe npaBuio: ecnvm oba Oyaywmx cynpyra
MycCyrnbMaHe, TO U cBnageTenn OOJIKHbI ObITb MyCyrnibMaHaMu.

Peructpauma 3akntodeHuss Gpaka Mo xenaHuto BGpadvyrolmxcs MOXeT NpOBOAUTLCS B TOPXKECTBEHHOM
obcTaHoBKe.

HdokymeHTOM, noaTeepxgaowum dakt pernctpaummn 6paka, sBnseTcsa CBUMAETENbCTBO O Opake,
BbljaBaemoe otaenoM 3arca. OHO MMeeT [okasaTenbCTBEHHOE 3HavyeHwe W MoATBepXKOaeT Hanuuve y nvua
onpefeneHHbIX CyObekTMBHbLIX NpaB, Hanpumep, Ha MorfydeHne anvMEeHTOB, MEeHCUW, a TaKkKe XWUIMLLHBIX U
HacneaCcTBEHHbIX Npas.

§ 4. HepenctBuTensHOCTbL Opaka

HecobntogeHne ycnoBuin OeNCTBUTENBHOCTU Opaka, pacCMOTPEHHbIX B § 2 HaAcTosiLel rnaebl, BrieveT
npusHaHue Opaka HedencTBUTENbHbIM. Kak M coenka B rpaxgaHckom npaBe, Opak MoxeT ObiTb Npu3HaH
HeJencTBUTENbHLIM B cyaebHoM nopsigke, 4To yctaHoBneHo n. 2 cT. 27 CK P®. [Jo Tex nop, noka 6pak He
Npu3HaH HeOencTBUTENbHbIM CYAOM, HECMOTPS Ha HannuMe COOTBETCTBYHIOLLMX OCHOBaHWNW, Bpak cumtaeTtcs
[OEeNCTBUTENbHbLIM.

HepelictBuTENnbHOCTL Opaka He SBRSieTCS pas3HOBMOHOCTBIO €ro MpekpalleHusl, kak aTo 6bino [o
pesontounn 1917 r., Korga 3akoHogaTenb Npu3HaBan ABa cnocoba npekpaileHus Gpaka nommmo cmeptu: 1)
npusHaHue bpaka He3aKOHHbIM U HE4ENCTBUTENbHbBIM; 2) pacTopxeHne bpaka.

EpaK npu3HaBarncsa HeOeNCTBUTENbHbLIM:

"a) korga nuua, BCTYMUBLLME B HEro, B MUHYTY €ro COBEPLUEHUS HE UMENW IPUANYECKON CMOCOBHOCTH K
Bpaky, To ecTb Obinn: B cymacllecTBun (Ta unu gpyrasi CTOpoHa); B 3anpeLleHHOM pPOACTBE WM CBOWCTBE; He
cBoboaHbI BbINM OT Apyroro Gpaka; cocTosanu nof 3anpelieHnem BcTynatb B 6pak; Obinn He B 3aKOHHOM
BO3pacTe; BCTyNMUNW B 4YeTBepTbii Opak; Mo 3BaHWIO (OyXOBHOMY) He MornvM BCTynatb B Opak; korga
npaBoCnaBHbIN BCTyNun B 6pak C HEXPUCTUAHUHOM;

©) Koraa He 6bIo cBOOGOAHOrO cornalleHus, a 6bino Hacunme B Gpake" <1>.

<1> MNobepnoHocues K.IN. Kypc rpaxgaHckoro npaea: B 3 T.

V|HCTI/ITyT He4enCTBUTENbHOCTH 6pa|<a B Poccun 6bin npeaycMoTpeH KakK aO0peBOSIIOLUMOHHBIM



3akoHogaTenbcTBOM, Tak U Kogekcamu 1918, 1926, 1969 rr.
CornacHo n. 1 c1. 27 CK P® ocHoBaHunsiMu s Npu3HaHusa bpaka HedenCTBUTENbHbBIM SBMSIOTCS:
1) oTCyTCTBME B3aMMHOIro 4OGPOBOILHOIO cornacusi Ha BCTynsieHne B bpak;
2) HepocTUXKEeHMe BpayHOro Bo3pacTa, eCNnu OH He ObIN CHUXKEH B YCTaHOBNIEHHOM NOpsAKe;
3) 6nuskoe poACTBO;
4) OTHOLLUEHUA YCbIHOBIEHMUS;
5) HepeecnocoBHOCTL OQ4HOIO U3 CYNpyroB Npu BCTYNJIeHUU B Gpak;
6) HepacTOpPrHyThIN NpeabIQYLWUIN bpak;
7) 6pak ¢ NMLUOM, CKpPbIBLUMM Hanuyne y Hero BUY-undekunm nnm BeHepmnyeckoro 3aboneBaHus;
8) PMKTUBHbLIN OpaKk.

B cT. 28 CK P® nepeuncneHbl nuua, MMmetoLlme npaBo TpeboBaTb NpuaHaHus bpaka HeaencTBUTENbHbIM. B
HEKOTOPbIX CIly4dasix 3TO MOTyT caenarhb:

- Cynpyr, npaBa KOTOPOro HapyLleHbl (Hanpumep, Npu 3aknovyeHun 6paka ¢ NUUOM, CKPbIBLUMM Hanuyne y
Hero BUY-nHdekummn nnn BeHepuydeckon onesHn);

- Npokypop (ecnu 6pak Obin 3aKNOYeH NPU OTCYTCTBUM AOOPOBONBLHOrO Cornacusi O4HOro U3 Cynpyros);

- poautenun (eCJ'II/I 6pa|< 3aKnw4yeH numuom, He [JOCTUrinm 6paquro BO3pacTta, npu OTCyTCTBUU
COOTBETCTBYHOLLEro p83peLLleHl/IF|);

- OpraH onekn n none4vynTenbCTBa;
- ONeKyH cynpyra, Nnpu3HaHHOro HeaeecnocobHbIM;

- Apyrvie nvua, npaBa KOTOPbIX HapyLUeHbl Takum GpakoM. K gpyrum nvuam MOXHO OTHEeCTM aeTel cynpyra
OT nepBoro 6paka, cynpyra oT npeablayLLEero HepacToprHyToro 6paka v ap.

Bpak npusHaeTca HeaelcTBUTENbHbBIM MWUPOBLIM cydben B cooTBeTcTBUM c [TIK P®. WckniouyeHne
COCTaBMSAOT Cny4au, Korga Ccrop CBsi3aH C OCMapuvBaHWEM OTUOBCTBA (MaTepuHCTBA), YCTAHOBIIEHWEM
OoTUOBCTBA. Takue Aena nogsBeoMCTBEHHbI panoHHOMY cyay.

Cypn BnpaBe npu3HaTb Opak AeACTBUTENbHbLIM, ECNIN K MOMEHTY pPacCMOTPEHUst Aena o npusHaHuy Opaka
HeJeNCTBUTENbHLIM OTManu Te obCToATeNnbCTBa, KOTOpbIE B CUMY 3aKoHa NPEnsTCTBOBANM €ro 3akiioyeHuto,
Hanpumep, €ecnvM nuuo JocTurno ©OpayvyHoro Bo3pacTa wnv Mpeablaylinin HepacToprHyTbii Opak cynpyru
pactoprnun. CornacHo n. 2 c1. 29 CK P® cyn moxeT oTka3aTb B UCKE O MPU3HAHUN HeaeNcTBUTENbHbIM Opaka,
3aKMOYEHHOr0 €  NUUOM, He Jocturiumm  OpadHoro Bo3pacta, €ecnu  3Toro  TpebylT  MHTepechl
HeCOBEpLUEHHONETHEro cynpyra, a Tawkke npu OTCYTCTBUM €ro CcorfacuMs Ha npu3HaHve ©Opaka
HeAeNCTBUTENbHbIM.

Bpak npusHaeTcs HegencTBUTENbHBIM CO AOHS ero 3akntoyeHus. MpusHaHme G6paka HepeNCTBUTENbHbIM
BrieveT pA4 NocneacTBUN, B TOM YMCHIE:

- aHHynupoBaHue MpaB M 06A3aHHOCTEN CYNPYroB, BO3HMKLIMX C MOMEHTa perucrpaummn Gpaka u
CYLLECTBOBaBLUMX [0 MpWU3HaHWsS €ero HedencTBUTENbHbIM. B oTnnMuve oT pasBoga npaBa UM 06GsI3aHHOCTU
aHHYNUPYIOTCA HE C MOMEHTA PacTOpXeHUs Gpaka, a C MOMeHTa 3aknoyeHus 6paka;

- cynpyram, UsMeHUBLLUM chaMuUnnio Npu 3akniodeHUn 6paka, Bo3BpalwaeTca gobpayHasn pamunus;

- K MMyLLieCTBY, NPMObpeTEeHHOMY B nepuopa 6paka, NpUMEHAIOTCA NONOXeHUA 06 obLen aoneBown, a
He COBMEeCTHOMW COOCTBEHHOCTMH;



- 6payvHbIN 4OroBOpP NPU3HAETCA HeAEeNCTBUTENbHbIM;
- yTpaumBaeTcs NpaBo Ha aNIMMEHTbI CYNpyrom, MMeBLUMM NPaBoO Ha UX Nofy4yeHue;
- yTpauMBalOTCA OCHOBaHUA ANA NPUOGpeTeHUA rpaXaaHCTBa B YNPOLLEHHOM NopsakKe;

- NMpeKkpawaeTcs NpaBo Ha OTKa3 OT Aa4u CBUAETENIbCKUX M MHbIX NOKa3aHUM NpPOTMB cynpyra u3
HeAeMCTBUTENbHOro 6paka;

- Apyrue nocrnencrtBuda, npeaycMoTpeHHble He TOJ1bKO CEMEWNHLIM, HO Takxke rpaxnaaHcknm,
aAMUHUCTPATUBHbLIM, HAnNoroebiM U NHbIM 3aKOHOA4ATE1IbCTBOM.

MpusHaHne Opaka HepeWcTBUTENbHbLIM, cornacHo n. 3 cr. 30 CK P®, He BnuseT Ha npaBa AdeTewn,
poOuBLUMXCA B Takom Opake unu B TeyeHne 300 gHewm co OHS Npu3HaHMs Opaka HeOeWcTBUTENbHbIM, T.e. B
OTHOLLEHUN OeTen, poaMBLUMXCS B TakoM Gpake, AenCcTBYyeT npe3ymnuus oTUOBCTBa Cynpyra maTtepu, Kotopas
MOXET ObITb ONPOBEPrHyTa TONbLKO B CyAe.

CemelHbIN KOAEKC 3aluwaeT npaBa 4o6pocoBeCTHOro cynpyra, KOTOpbii He 3Han O MPensiTCTBUAX K
BCTYMneHuto B Opak, Hampumep, Cynpyr He 3Ham O Hanuuumu HepacToprHyTtoro 6paka y gpyroro cynpyra. B
cootBetcTBMM C N. 4 cT. 30 CK P® cyn moxeT B MHTepecax 40OpOCOBECTHOrO Cyrnpyra NpusHaTth 3a HAM NpaBo Ha
nonyyeHve OT APYroro cynpyra CoAepXaHusi, a B OTHOLUEHWM UMYLLECTBa, MPMOOPETEHHOro COBMECTHO B
nepuog Gpaka, NPUMEHUTb MONOXeHnst 06 OOLler COBMECTHOW COOCTBEHHOCTM, a TakkKe Mpu3HaTb GpayHbIl
J0roBOp AENCTBUTENBHBIM MOSTHOCTBIO UM YaCTUYHO.

[o6poCcoOBECTHBIN CYNPYr MOXET COXpPaHUTb amMurnuio, M3OPaHHYH UM NPU perncTpaumm 3akroYeHus
Opaka.

Kpome Toro, 4o6pocoBecTHbIN cynpyr BnpaBe TpeboBaTb BO3MELLEHNS MPUYMHEHHOTO EMY MaTepuarbHOro
1 MopasibHOro Bpeda, KoTopbit MM ByaeT gokasaH B cyae.

§ 5. MpekpalleHne Gpaka

MpekpalleHne Gpaka BrneyeT npekpalleHne CynpyXecknx OTHOLIEHUI, KaK NMUYHbIX HEUMYLLECTBEHHbIX, TaK
N WMYLLECTBEHHbIX, BO3HMKAaKOWMX M3 Opaka, Ha Oyaywuin nepvon Bpemenu. HOpuauueckyto cuny MoryT
COXPaHUTb NLLIb T€ OTHOLLUEHWS, KOTOPble NPeayCMOTPEHbI 3aKOHOAATENBCTBOM U ONpeAeneHbl cynpyramv nméo
pelweHvem cyaa. MNpekpaleHre 6paka oTnmMyaeTcs OT Npu3HaHWs bpaka HegencTBUTENbHbLIM:

- BO-MNEPBbIX, OCHOBAHUSIMMU;

- BO-BTOPbIX, KPYrOM fuL, KOTOPblE MOTYT MHULMNMPOBATL Ha3BaHHbIE NpoLeayphbl;

- B-TPETbMX, NpoLeccyarnbHbIM NOPSAKOM 0OPMIIEHUS;

- B-4eTBepPTbIX, OTAENIbHbIMU BUOaAMU I'IOCJ'IG,D,CTBI/IVI;

- B-NATbIX, Bp€éMeHeM HaCTynneHunsa nocneacTeumn.

Ons npoBedeHus CpaBHUTEMNbHOrO aHamu3a 9TUX YCroBMM HeobXoaumMOo UM3ydYnTb OCOBEHHOCTU
npekpaweHus bpaka.

OcHoBaHMAMM NpeKpaleHnsa 6paka, cornacHo ct. 16 CK P, apnatoTtca:
1) cmepTb cynpyra;

2) obbaBneHue B cynebHoOM nopsake cynpyra yMepLimm;

3) pacTtopxeHue bpaka.

B cny4vyae cCwmMepTtun cynpyra wnu 06bsABMNEHUA ero ymMmepwuum He Tpe6yeTc;| Kakoro-nm6o



cneunanbHoro ochopmneHusa npekpaweHusa Opaka. [pekpaweHune ©Opaka noaTeBepxaaeTcA
CBUAETENLCTBOM O CMEPTU, KOTOpPOEe BblgAeTCss opraHamu 3arca B cootBetctBun ¢ . VI ®egepansHoro
3akoHa "OB6 akTax rpaxgaHcKoro CocTosHus".

OcHoBaHusa 0ObABMEHUA cynpyra ymepluMm YycTaHoBrneHbl cT. 45 [K P®. lMopsgok obbAsneHus
rpaxkgaHnHa ymepLlumm pernameHtuposad rn. 30 MK Po.

[HeM cmepTu rpaxpaHuHa, OGbSBNEHHOrO yMepLUMM, CYMTaeTCA AeHb BCTYMNNeHUss B 3aKOHHYHO
cuny peweHus cyaa o6 oGbsBNeHUM ero ymepwum. B criydyae oObABNEHWS yMepLiMM rpaxzaaHuHa,
nponasLiero 6e3 BecTu Npu 0BCTOSTENBLCTBAX, YrPOXaBLUMX CMEPTbIO UMM OalOLIMX OCHOBaHWE npegnonaratb
ero rmbenb OT ONpeAeneHHOro HECYACTHOTO Cryyasi, Cy MOXEeT NpusHaTb AHEM CMEpPTU 3TOTO rpaxaaHuHa AeHb
ero npegnonaraemoii méenu. C MOMeHTa BCTYNNIEHUS PELUEHWUs CyAa B 3aKOHHYK Cuny Gpak C Cynpyrom,
06 BABMNEHHBIM YMEPLUMM, CYMTAETCS MPeKpaLLeHHbIM.

B HeKkoTOpbIX CTpaHax OTCYTCTBYET MWHCTUTYT OObSBIEHWS TpaxdaHWHa yMepLuM, Hanpumep, B
BenukobputaHun. Ho B Lensx pacTopkeHust 6paka Tam 3aKOHOM [OMyckaeTcsi NMpu3HaHue ymepLiuM nvua,
6e3BEeCTHO OTCYTCTBOBABLLErO B TEYEHNE CEMU MeT.

CornacHo cT1. 26 CK P® B cnydae sBku cynpyra, OOBbSBNEHHOrO ymepLiunm, Opak MoxeT ObiTb
BOCCTAHOBIEH OpraHamMu 3arca no COBMECTHOMY 3asiBIEHW0 0BOMX CynpyroB Mpu YCNoBUM OTMEHbI peLleHns
cyna o6 obbsBneHun ero ymeplumm. Ecnun gpyron cynpyr BCTynui B HOBbI Opak, TO BOCCTaHOBMEHMe Gpaka
HeBo3moOXxHO. CtaTtba 42 KobC PC®CP 1969 r. Takke npegycmatpuBana, 4YTto B Chnydae $BKW Cynpyra,
0ObABNEHHOr0 B YCTAHOBMEHHOM 3aKOHOM MOpsiAke yMEepLUUMM, U OTMEHbl COOTBETCTBYIOLLEro pelleHus cyaa
Opak cuMTaeTca BOCCTaHOBMEHHbIM, €CNN APYrow Cynpyr He BCTynun B HOBbIV Opak. Mpu aTom cornacus gpyroro
cynpyra He TpeboBanoch.

BoccTaHoBneHne Gpaka oO3HayaeT, YTO MpPaBOBble MOCMEACTBUS, BO3HMKLIME C MOMEHTa 3aKiYeHUs
Gpaka, He mpekpauwianicb. Hanpumep, npuobpeTeHHoe BO Bpemsi OTCYTCTBUS Cymnpyra WUMYLLIECTBO SABMSAETCS
o6Lien CoBMECTHOWM COBCTBEHHOCTbIO, €CMU MHOe He MNpeaycMOoTpeHo B GpayHom porosope. Ha petei,
POAMBLLNXCA B TakoM Gpake, pacnpocTpaHAeTcs Npe3yMnLmMs OTLIOBCTBA Cynpyra maTepu.

B cnyyae cmepTn nnn obbasneHns cynpyra 6e3BecTHO OTCYTCTBYOLWMM Bpak He MOXeT OblTb pacToprHyT,
a ecnu 6pak bbin paHee pacToOprHyT, TO pacCMOTPeHMe Aerna B anennsyumoHHOM, KaCCauMOHHOM U HaA30PHOM
nopsiike NoAnexuT npekpaLlleHno B cooTBeTcTBUM € Y. 6 cT. 220 ITIK P®. Cya npekpaliaet npom3BoAcTBO MO
Jeny, B crnydae ecnu rnocre CMepTu TpaXOaHuWHa, sIBNSBLUErocs OOHOW M3 CTOPOH NO Aeny, CMNopHoe
NpaBOOTHOLLEHME HEe AONycKaeT npasonpeemcTea <1>.

<1> CMm., Hanpumep: Onpegenenve BepxoBHoro Cyga P® ot 16 aerycta 2005 r. N 1-B05-8 // CI1C
"KoHcynbTaHT noc".

[pyrum ocHOBaHMEM MpeKpalleHMsA bpaka siBNseTCcsl ero pactopxeHue. Bo3MOXHOCTb pacTopXKeHus
Opaka npegycMoTpeHa B BOMbLIMHCTBE CTPaH. B HEKOTOPbLIX U3 HUX, FAe CUMbHbI PENUTMO3HbIE TPAAULUN, NULLIL
B XX B. Bbina 3akoHopaTenbHO 3akpensieHa (3a4acTyld Ha OCHOBaHMU BCeHapOAHOro pedepeHaoyma) Takas
BO3MOXHOCTb; Hanpumep, B MpnaHamm B 1995 r. 6bin npoBefeH cooTBETCTBYOLWMI pedepeHayM. B BaTukaHe go
CUX NMop AeVNCTBYET NpUHUMN abComnoTHON HepacTopXXuMocTh Gpaka. B N3paune passog MoxeT ObiTb COBEPLUEH
TONbKO MO OOOKAHOMY COrnacui CTOpoH, 6e3 Takoro cornacusa Gpak He MoXeT OblTb pPacTOPrHyT Aaxe no
peweHuio cyga. Ecnv passoga He xenaeT XeHa, Cyd MOXET MPOCTO MO3BOSMUTb €€ MYXY XEHUTbCS eLle pas,
nockonbky Topa (MaTukHWxXmne B nyaamsme) oonyckaeT MHOTOXEHCTBO.

PactopxeHvne Opaka, B OTMMYME OT WHbIX €CTECTBEHHbIX OCHOBAHWN €ro MpekpalleHnsi, NpoucxoauT
WCKMIOYNTENBHO NO BOJle cynpyra (CynpyroB) nubo onekyHa cynpyra, NpM3HaHHOro HeAeecnocoOHbIM B
cootBetcTBUM € N. 2 cT. 16 CK P®. PactopxeHne OGpaka BneyeT 3a cobor npekpaweHue IUYHbIX WU
MMYLLLECTBEHHbIX NPaBOOTHOLLEHUI cynpyroB. Bce, 4To npnobpeTatoT cynpyrn ¢ MOMeHTa BCTYNMEHNUs peLleHuns
Cy[a B 3aKOHHYIO CUIy, ABNAETCHA UX pa3genbHOn COBCTBEHHOCTbIO.

Onpepgenas npuunHbl pactopxeHus Opaka, .®. LlepweHeBuy oTmevan, 4Yto Gpak "kak HPaABCTBEHHbIN
COl03, MMEIOLLMIA CBOEN Lienbto NonHoe obueHne, hunsnyeckoe U AyxXOBHOE... NMULLIAETCA CBOEro CoaepXaHus ¢



HEBO3MOXHOCTbIO AOCTMXEHUS 3TOW 3af4aynm U CTaHOBUTCH TAXenbiM OpemMeHeM AONns CBA3aHHbIX HaBcerga
cynpyroB. HpaBCTBEHHbIV COIO3, MOTEPSIBLUMI CBOK HPABCTBEHHYIO OCHOBY, OOIMKEH ObiTb PaCTOPrHyT, MHaye OH
MOXeT NpUHATL opmy 6e3HpaBcTBEHHOro obLeHus... Tonbko npekpaweHue HeyaadyHoro bpaka OTKpbiBaeT
BO3MOXHOCTb Apyroro, 0Gonee cyactnmMBoro. 3TO [OCTWraeTcs pasBOAOM, MO KOTOPbIM MOHUMAaeTCH
npekpalleHme 3aKOHHO CyLLleCTBOBaBLUEro bpaka no yka3aHHbIM B 3aKOHe npuynHam” <1>.

<1> WepweHeBund I'.P. Y4ebHUK pyCcCKOro rpaxkgaHcKoro npasa.

C Opyroni CTOpOHBbI, pacTopeHue Opaka BrieyeT BO3HWKHOBEHWE AO0CTaTOYHO HeraTMBHbIX MOMEHTOB,
KoTopble 0BycnoeBnuBalT HeobXxoAMMOCTb CTOMb  MNOAPOGHOrO  perynvpoBaHWs  OaHHOro  mnpouecca
3akoHogaTenbcTBoM. Kak otmevan A.W. 3aroposckuii, 3TO CBA3aHO, "BO-NepBblX, C TeM, YTO Bpak no cyLecTBy
CBOEMY €CTb COI3 MOXMW3HEHHbIN, a cnegoBaTenbHO, PacTOpXeHMe ero SABMseTCs CBOero poga aHoManuvewn;
BO-BTOPbIX, C Te€M, 4YTO pa3BoAbl 0cObOeHHO narybHO BMAMSAIOT Ha cyabby AeTen, nuwas MX CeMbu - 3TOro
€CTeCTBEHHOro, 4aHHOro CaMoW MPUPOAOW, MUTOMHUKA UX; B-TPETbUX, C TEM, YTO NpU pasBoge B 0COBEHHOCTU
TPyOHO OblBaeT onpegenutb, NPV KOM e U3 pas3BedeHHbIX poavTenen AOMKHbl ObiTb AeTW - Mpu oTue Wnu
MaTepu, UCKMIOYUTENbHO N MPU HEBMHHOM B pa3BOA4E poauTene WUnu e, Npu U3BECTHbIX YCIOBUSAX, U Mpu
BMHOBHOM, UMW Jaxe Npuv NOCTOPOHHEM nnue" <1>.

KoHcynbTaHTlntoc: npumevaHue.

®parmeHT MoHorpadum A.U. 3aroposckoro "Kypc cemeriHoro npasa" BKMOYEH B MH(OPMAaUMOHHbIA BaHK
cornacHo nybnukauum - "CemeriHoe m xunuwHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4,
5, 6; 2009, N 1.

<1> 3aroposckuit A.U. Kypc cemenHoro npasa. C. 89 - 90.

B0O3MOXHOCTb, OCHOBaHWS M MOPSIAOK pacTOpXeHWUst Gpaka BapbMpyKOTCA B pasHble Mepuoabl UCTopumn
pasHbiX CTpaH W 3aBUCAT OT KynbTypbl Hapoda, ponv penurum M noHuMaHus npupodbl 6paka. B wmctopum
yenoBseyecTBa OblNM nepuodbl, Koraa passod Obln 3anpellueH UnM orpaHuyeH. [1o cux nop B HEKOTOPbIX
MYCYNIbMaHCKNX CTpaHax >XeHLLMHbl OrpaHMyeHbl B MpaBe pacToprHyTb Opak. B cBA3M ¢ atum xoTenock Obl
cornacutbCsl C MHEHWeM W3BECTHOro poccuirckoro umsunucta W.A. TlokpoBCKOro o TOM, 4TO, "MpUHYXOas
CYMNpyroB [axe BOMpPeKn ux obLieMy XenaHuwo npoaomkaTtb OpayHoe COXUTENbCTBO, FOCYAapCTBO He
BO3BENMMYMBAET, a YHUUTOXaET maeto Opaka M BCneacTBue 3TOr0 BCTynaeT B PE3KMA KOHMMMKT C pa3BUTOMN
NNYHOWN HPABCTBEHHOCTLIO. NS N1y, C TOHKOW HPaABCTBEHHOWM YYTKOCTbIO BpavyHoe COXUTENBCTBO 6€3 BCTPEYHOMN
NoOBN CO CTOPOHbI APYroro cynpyra HEBbIHOCMMO, W, €Cnu rocyfapcTBO TeM He MeHee npeanucbiBaeT
npogosrkaTb 9TO HEBLIHOCMMOE COXMTENBCTBO, OHO COBEpPLUAET XecTovalllee HpaBCTBEHHOE Hacunve Hag
JNIMYHOCTBLI" <1>.

<1> lMokposckun N.A. OcHoBHbIE NPOOEMbI FpaXxaaHCKOro npasa.

Mpoueaypa pactopxeHus Gpaka Obina m3BecTHa elle 3akoHodartenbcTBy [peBHero Puma. Bpak cum
manu Mor GbITb PacTOPrHyT No Bosie Myxa unu ero paterfamilias, a 6pak sine manu - No Bone Myxa Unm >eHbl
nmbo no ux cornaweHuto B 6pake. CBoboga pasBoga Oblna OOHUM M3 OCHOBHbIX Hayan pUMMCKOro 6paqHoro
npasa. He ObIno orpaHnyeHnin n Ha BCTYNfEHUE B HOBbIV Opak.

XpI/ICTI/IaHCKaﬂ penurna TpaanuMoOHHO OTHOCUNa 6paqu||7| CO3 K CBATbIM N Be€YHbIM MNOHATUAM.
3aknioyeHne 6paka Hecrno B cebe uge HpaBCTBEHHOro obssaTenbcTBa CynpyroB Apyr nepen Opyrom.
XpuctmaHckasi uges cocrosinia B TOM, YTO TPYAHOCTU CYNPYXXECKOW >KU3HN HEe YMEHbLUAIOT LLEHHOCTb COk3a, HO
NpubaBnslOT emy [OOMNOMHUTENbHBIN  CcMbicn. [pakTU4YeckM eAMHCTBEHHbIM OCHOBaHWMEM Ans  pa3Boja
npusHaBanocb Ha Pycu npentobogesiHne <1>. [pu 3TOM MyX cuuTarncs HapyLUMTeneM Cyrnpy>eckon BEPHOCTH,
MULWb BCTyMasi B CBA3b C 3aMYXHEN, a XeHa - Hax0AsACb B CBSI3W CO BCAKUM MY>X4uHOW. lNpentobogesiHne XeHbl
cyMTanocb HacTOnbKO NpecTynHee npemobodesHUs Myxa, YTO MyX, COrMacHO ApPEeBHEPUMCKOMY, a Takke



OpEeBHErpe4yeckomy M eBpenckoMy npasy, HE TOMbKO MMeErN npaBo, HO M 06si3aH Obin pa3BecTUCb C HEBEPHOM
KEHOMW; MO rpeyecKomMy NpaBy MyX OOSDKEH Oblnl 6pOCUTh XKEHy, 3aCTUrHYTYHO B nNpentoboaesHum, ecnun He xenan
HaBneyb Ha cebsa nosop. B Hawen uepkoBHOW MpakTuke obA3aTenbHbI Pa3Bo4 BCreacTeue npentbonesHns
XeHbl NpeanucbIBanca Ang CBALEHHOCNYXUTenen <2>.

<1> Cm.: UaTypoa M.K. Pycckoe cemerHoe npaso XVI - XVIII Be. M., 1991.

KoHcynbTaHTlIN0C: npumMmeYvaHme.

®parmeHT MoHorpadcum AWM. 3aropoBckoro "Kypc cemeriHoro npaea" BK/OYEH B MH(OPMAUMOHHbIA OaHK
cornacHo nyénuvkauum - "CemeniHoe n xunuuiHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4,
5, 6; 2009, N 1.

<2> Cwm.: Baroposckuin A.N. Kypc cemeriHoro npasa. C. 77 - 78.
B XVIII B. cTanu npakTMkoBaTbCs Takke pa3BoAbl M0 060KAHOMY COrnacuio.

OpHum 13 nepsbIxX nocnepeBontouMoHHbIX aekpetos ctan Oekpet BUWK n CHK PCO®CP ot 19 pekabps
1917 r. "O pacTopxxeHumn bpaka" <1>, B COOTBETCTBUM C KOTOPbIM Bpak Mor ObITb PaCTOPrHyT Cy40M Uik OTAENOM
3anncy GpakoB NpY HanMyYMyM B3aUMHOIO corfacusi (He3aBUCUMO OT HanMM4uus HECOBEPLUEHHONETHUX OeTew).
MpumMeyaTensHO, YTO €CNM MECTO XUTENbCTBa Cynpyra-oTBETYMKA ObINIO HEU3BECTHO, TO MHGOpMaUMs O ero
BbI30BE B cyq nybrvkoBaniacb B MECTHOWM MpaBUTENbCTBEHHONM rasete. B atom [ekpete npenycmaTpuBanochb
Takke, YTO B Cny4ae eaAMHOBPEMEHHON N COBMECTHOM SIBKM B MECTHbIV Cyd 060MX CYNpyroB Uinn Nx noBepeHHbIX
Ccyabsi MOT HEMeANEHHO paccMOTpeTb Aeno O pacTopXeHun bpaka, He HapyLuas, ogHaKo, oMepeamn HasHayYeHHbIX
K pacCMOTPEHUIO B 3TOT AeHb Aen.

<1> CY PC®CP. 1917. N 10. Cr. 152.

CornacHo cT. 95 Kogekca 3akoHOB 00 akTax rpagaHCKoro COCTOsSIHMSA, OpayHOM, CEMENHOM U OMEKYHCKOM
npaee 1918 r. B cny4yae COBMECTHOW SIBKM B MECTHbIN Cyd O0OMX CYNpyroB WIM MX MOBEPEHHbIX Cyabs MOr
HeMearneHHO paccMmoTpeTb Aeno O pactopXeHun Bpaka. Cpok Ans NpUMUPEHUs CynpyroB 3akoHO4aTenbCTBO
TOro BpeMeHun He yCtaHaBnmearno.

Kopekc 3akoHoB o Gpake, cembe U oneke 1926 r. npegycmaTtpvBan aHanornyHble HOpMbl OTHOCUTENbHO
cBoGoAbl pasBoda v gornyckan pacTopxeHne Gpaka npy Hanmymm XenaHus 0gHOro U3 Cynpyros.

MoctaHoeneHne LMK n CHK CCCP ot 27 utoHa 1936 r. "O 3anpelieHun abopToB, YBENUYEHWM
MaTepuanbHON NMOMOLLUN POXEHWLAM, YCTaHOBMNEHUN FOCYyAAaPCTBEHHON MOMOLLY MHOrOCEMENHBIM, pacLUMpPEHUM
CETU pOoOUIbHBbIX OOMOB, OETCKMX CafoB, YCUIIEHMM YrOMOBHOIO HaKas3aHus 3a HennateXx anvMMEHTOB U O
HEKOTOPbIX M3MEHEHMAX B 3aKOHOAATENbCTBO O Opake M ceMbe" ObIIo HampaBMeHO Ha yKpPenneHue cembM, B
CBSA3M C 4YeM Obina ycrnoxHeHa npouegypa pacTtopkeHus bpaka, AnsS KOTOPOW CTanuM HeobXoAuMMbl NUYHOE
npucyTcTBue 06omx pasBoaAaLLMXCS CYNpPYyroB 1 ynnaTta NoLUnmvHbI.

Ewe bénemue yXeCcTo4deHuna npouenypbl pacTtopXeHud 6pa|<a MMEeNmn MeCcTO nocre nNpUuHATUA Ykasa

Mpesngnyma BepxosHoro Coseta CCCP ot 8 uong 1944 r. "O6 yBenuyeHUn rocygapCTBEHHON MOMOLLM
OepeMEHHbIM XEeHLUMHaM, MHOIOAETHLIM U OOMHOKAM MaTepsM, YCUMEHMM OXpaHbl MaTepUHCTBA U AeTcTBa, 06
yCTaHOBMEHMM noveTHoro 3BaHua "Matb-repouHsa” n ydpexaeHun oppeHa "MaTepuHckass cnasa" u mepanu
"Mepanb mMaTepuHCTBa", cornacHo KOTOPOMY 3asiBNeHWe O pas3Bofe nojasBanocb B HapoaHblin cya. [locne
nybnukauum B MecTHON raszete obbaABNeHUsa 0 BO3byaeHUM Aena B CyA Bbi3blBancst 0TBETYMK. Ecriv HapogHomy
cydy He yaasanocb NpMMUPUTL CYMpyros, A€o MO0 ObiTb PACCMOTPEHO MO 3aSABIIEHNIO OOHOIO M3 CyNnpyros B
BbILLECTOSALLEN MHCTAHLMKN, KOTOPas U BbIHOCKA OKOHYaTeNbHOE peLleHne. 3To MOormno ObiTh pelleHne 0b oTkase
B YOOBMNETBOPEHUN UCKa, €CnnM Cyd He YAOCTOBEpUTCA B MOSIHOM pacnage cembu. Kpome Toro, 3a Bblgadvy
CBUAETENbLCTBA O Pa3BOAE B3bICKMBaNach rocyfapcTBeHHas nownvHa B pasmepe oT 500 o 2 Tbic. pybnen.



B 1968 r. Obin npuHATbl OcHOBLI 3akoHoaaTenbcTBa Coto3a CCP o 6pake u cembe, a B 1969 r. - Kogekc
PC®CP o 6pake n cembe, KOTOpble OMNpeaensnm BO3MOXHOCTb pacTopXXeHus Gpaka kak B cygebHom, Tak 1 B
agMUHUCTPaTUBHOM MOPSAKe, BO MHOTOM COXPaHMBLUEMCSH U MO cer AeHb. Tak, B cooTBeTcTBUM co cT. 38 KobC
npu B3aUMHOM COrMacMu Ha pacTopxeHue Opaka cynpyroB, He WMEKLMX HECOBEPLUEHHONETHUX AOeTen,
pacTopxeHve Gpaka Npou3BOAMNOCHL B opraHax 3arca. [py HanuMuum Mmexay cynpyramu criopa pacTOpXeHUe
6paka npoussogmnock Yepes3 cyd. [pu pactopxeHun Opaka B3biCKMBanacb rocygapCTBEHHasi MOLINMHA B
pa3mepe ot 50 go 200 pyonen.

CemeliHbii kogekc PO, kak 1 KobC PCOCP 1969 r., npegycMmaTprBaeT BO3MOXHOCTb pacTopXKeHus Opaka
Kak B agMWHUCTPaTUBHOM, Tak U B cyaebHoM nopsgke. B agMuHucTpaTMBHOM nopsigke Gpak MoxeT ObiTb
pacTOPrHyT NpW HaNM4YnUM COBMECTHOMO 3asaBIieHNst 000MX CynpyroB, a B Criyyasix, NpegyCMOTPEeHHbIX M. 2 cT. 19
CK P9, - no 3asBneHno 04HOro uU3 Cyrnpyros.

CornacHo n. 1 c1. 19 CK P® B agMMHMCTpaTUBHOM nopsifike Opak pacTtopraeTcs B opraHax 3arca,
€eCcnu y CynpyroB HeT o6LMNX HecoBepLUeHHONEeTHUX AeTer U Npyu Hann4YMmM B3aMMHOro Corflacus CyrnpyroB
. pn 3TOM yCbIHOBMEHHBIE AETM UMEIOT Takoe e NpaBoBOE MOJIOXEHME, Kak U pogHble. OgHako ecnu pebeHok
YCbIHOBIIEH OAHMM M3 CYMPYroB, a ApYron NuLLb arn corfacue Ha yCbIHOBIEHUe, bpak MOXeT ObITb pacTOPrHyT B
opraHax 3arca.

OpraHbl 3arca He 1ccrenyloT NPUYKH pa3Boda, X PYHKLUMN CBOAATCSA K perncTpauum pactTopKeHns Gpaka.
OcHoBaHVeM [l pacTopXeHusi Opaka sIBNAeTCA COBMECTHOe 3asiBlieHWe CynpyroB. B 3asiBneHun o
pacTop)keHun Gpaka cynpyrv AOSHKHbI NMOATBEPANTL B3aMHOE COorfiacue Ha pacTopykeHue Gpaka 1 oTCyTCcTBUE Y
HMX OBLUMX [OeTel, He [OCTUrIMX coBeplueHHonetus. [puunHbl pacTopeHusa 6paka B 3asBreHUN He
yKasblBaloTCH.

Ecnu cynpyru (oguH u3 cynpyroB), BcTynasi B 6pak, M3MEHUNU (hamMuUnnto, TO OHU UMEIOT NPaBO BEPHYTb
cebe nobpayHyto hamunuio. [ocyaapcTBEHHAs NMOLINMHA 3a COBEPLUEHUE AAHHOMO AEWCTBMS HE ynnadvBaeTcs.
Cornacus opyroro cynpyra npu aTom He TpeGyeTcs.

Ecnu oguH 13 cynpyroB He MMeeT BO3MOXHOCTY SIBUTLCS B OpraH 3arca, BONeu3bsaBeHUs CynpyroB MOryT
ObITb 0OPOPMIEHbI OTAENBHBIMY 3asiBNEHMAMU, @ NOANUCH HE SIBMBLLETOCS B OpraH 3arca cynpyra JOJKHa ObiTb
HOTapuarnbHO ygocToBepeHa. ['ocygapcTBeHHas permctpaums pactopxeHnst 6paka Nnpov3BOAMTCSA OpraHoM 3arca
nmbo No MeCTy XWTemnbCTBa CYMpyroB (OQHOrO U3 HUX), MO0 MO MECTy rocyAapCTBEHHOW perncrpauun
3aknodeHns B6paka, 4To npeaycMmoTpeHo cT. 32 depepanbHoro 3akoHa "O6 akTax rpaxgaHcKoro coctoaHus".
PacTopxeHne Opaka ¥ Bblgada CBUMAETENbCTBA O pPacTOpXeHMu Opaka npou3BOAATCS OpraHom 3arca B
NPUCYTCTBUM XOTS OGbl OQHOrO U3 CyMNpyroB MO UCTEYEHUM OOHOr0 MecsiLia Co AHSA NOA4Aa4M Cyrnpyramm COBMECTHOro
3asBMeHns. 3aKkoHOAATENbCTBOM He NpeaycMaTpyMBaeTCs BO3MOXHOCTb YMEHbBLUEHUS WU YBEMNWYEHMS 3TOrO
cpoka. OpgHako cnoBa "MO WCTEYEHUM Mecsaua" HEKOTOpble OpraHbl 3arca TpPaKTylT pacLUMpUTENBHO,
nogpasymeBasi no0OONM nepuod BPEMEHWM C MOMEHTa WCTeYeHuUst OAHOro Mecsua. YuuTbliBasi, 4TO Ans
perMctpaummM pactopkeHust Opaka [ocTaTOYHO MPUCYTCTBUSI OAHOIO W3 CYMpYyroB, Takas TPaKTOBKA MOXeT
nopoauTb onpeaeneHHble NPobremMbl, CBA3aHHbIE C MPABOBLIM MOMOXEHWEM APYroro Cynpyra, KOTOpbIi MOXET U
He ObITb NPOMH(OPMUPOBaAH O perncTpauun pactTopXXeHusa dpaka.

Mo 3aABNeHn0 OQHOro U3 CynpyroB 6pak MoXeT ObITb PAaCTOPrHyT cornacHo n. 2 ct. 19 CK PO, ecnn
Opyrou cynpyr:

- NpW3HaH cyaoM 6e3BECTHO OTCYTCTBYIOLLMM;
- NpU3HaH CyJOM HEAEECNoCOBHbIM;
- OCY>K[€eH 3a CoBepLUEHMWe NPEecTyNreHns K nuiieHnio ceoboabl Ha CPOK CBbILe TPeX feT.

K 3asBneHuio o pacTopxeHun Gpaka [OMmKHbl ObiTb MNPUNOXKEHbl COOTBETCTBYIOLME [OOKYMEHTHI,
noATBepXKAatoLue BbilLeHa3BaHHble 06CTOATENbCTBA, B YACTHOCTM PELLEHME Cya O NpU3HaHUM ApYroro cynpyra
6e3BECTHO OTCYTCTBYIOLUMM WNM HeAeecrnocoGHbIM NGO MpuroBop cyfda o6 OCyXAeHWU Opyroro cynpyra K
nveHnto cBoboabl Ha CPOK CBbile Tpex neT. [py 3TOM He MMEeEeT 3HaYeHWUs! HanmuuMe y CynpyroB O6LLMX
HECOBEPLUEHHONETHNX AeTeir. Bo Bcex Ha3BaHHbIX criyyasix 6pak MOXeT GbiTb pacTOprHyT HE TONbKO B OpraHax
3arca, Ho 1 B CyZie No XenaHuio cynpyra.



locypapcTBeHHasn perMctpauust pactTopxeHust 6paka NnponsBoOAMTCS MO UCTEYEHMN OOHOIO Mecsila Co AHS
nogayvyn 3adaBlieHUA. |_|pl/l 9TOM OpraH 3arca B Te4YeHue Tpex LI,HeI7I CO OHA NpUHATUA 3aaBleHUA usBellaeT
cynpyra, OTObIBalOLWero HakasaHue, nuMbo oOnekyHa HegeecnocobHoro cynpyra, Nnubo ynpaenstoLero
nmyllectBom 6e3BeCcTHO OTCyTCTBYyHOLWEro cynpyra. Cynpyr, oTObiBalOWWUA Haka3aHWe, a Takke OMNeKyH
HefeecnocobHoro cynpyra AOMKHbI COOBLWMTE haMUnnio, KOTopyto M3bupaeT cynpyr Npu pacTtopXeHuu Gpaka.
Ecnn xe vHMUMaTopoM pasBofa BbICTYNaeT OCYXAEHHbIA cynpyr, To 6pak 6yaeT pacTtopratbcsi no obwmm
npaeunam, T.e. B cyge. AHanormyHbiM obpasom OygeT pactopraTbcsa Opak, ecnu oba cynpyra OCyXAeHbl K
nweHnIo cBobGOoAbl HAa CPOK CBbILIE TPeX NeT.

Mpu pactopxeHun OGpaka B opraHax 3arca Opak CyMTaeTcsl MpPeKpalleHHbIM C MOMEHTa BHECEeHUs
COOTBETCTBYIOLLEN 3aMUCM B KHUMY aKTOB MPaXXOaHCKOrOo COCTOSIHWSA, OOHOBPEMEHHO C KOTOPOW BbloaeTcs
CBUAETENbCTBO O PACTOPXEHWUN Bpaka.

Ecnn mexagy cynpyramu BO3HMKAOT CMopbl Mo nosody UMYyLLECTBa, anvMEHTHOro codepXaHus nuéo o
HeCcOBEpLLEHHONETHUX AETAX, TO 3TU Cropbl paccMaTpuBatoTca cyaom. Ha TpeGoBaHua o pasgene MMmylLecTsa
pacrnpoCTPaHSAETCA TPEXIETHUIA CPOK UCKOBOM AaBHOCTW.

B ocTtanbHbIX cnyyasx 6pak pacTopraeTcs ToNbKo B cyaebHOM nopsigke, T.e.:
- MPU HanM4MM y Cynpyros 06LLINX HECOBEPLUEHHONETHUX AETEN;
- Npy OTCYTCTBUM COrfnacusa OAHOro U3 CynpyroB Ha pacTopXeHue 6paka;

- MPWU YKIOHEHUM OOHOIO M3 CYMpYroB OT pacTopXeHusi OGpaka B opraHe 3arca (oTkasblBaeTcs ModaTtb
3asBreHne, He XXenaeT SIBUTbCA A4S rocyAapCTBEHHOW perncTpaumm pactopxeHust bpaka v ap.).

Pa3bsCHEHUSS HEKOTOPbIX BOMPOCOB, BO3HUKAKOWMKMX B cynebHOM npakTuke, AaHbl B [locTaHOBNEHMM
MneHyma BepxoBHoro Cyga P® ot 5 Hos6pa 1998 r. N 15 "O npvMeHeHuMM cyaamu 3akoHoAaTernbCTBa Mpu
paccMOTpPEHUN Aen O pacTopXeHnn Gpaka”.

CornacHo ct. 21 CK P® 6pak moxeT ObiTb pacTOprHyT B CyAde, €Ccnv y Cynpyros mmerTcs obuiue
HecoBepLUEHHONETHME OeTW, a TakkKe NMpU OTCYTCTBUM COrfacusi OQHOTO M3 CYMNpyroB Ha pacTopXxeHue Opaka
nmbo ecnu OAMH U3 CYNpyroB YKIOHSIETCA OT pacTopXeHust Opaka B opraHe 3arca, Hanpumep, oTkasblBaeTcs
nogaTb 3asiBrieHue.

BO3MOXHOCTb nogayn UCKOBOTO 3asiBMNEHUS O pacTopXeHuu Opaka orpaHudeHa Ans Myxa B nepuog
6epeMeHHOCTM XeHbl U B TeYEHME OOHOro roga nocrie poxaeHus pebeHka. lNpouecc pa3soga MoXeT 0COGEHHO
HebnaronpuaTHO OTPa3nUTLCA Ha 340POBbLE XEHLLUMHbI U pebeHka B 3TOT nepuog, U B cooTBeTcTBUM co cT. 17 CK
P® myx He mmeeT npaBa 0e3 cornacusi >xeHbl BO30yxOdaTb AOENO O pacToOpXeHuu Opaka. JTo MonoxeHue
pacnpocTpaHaeTCcs M Ha crnydau, korga pebeHok poguncsa MepTBbIM WM yMep OO OOCTUXEHMS UM BO3pacTta
ogHoro roga. Npu oTCyTCTBUM COrnacusi XeHbl Ha pacCMOTPEHUE Aena O pa3Bofe CyAbs OTKasblBaeT B NPUHATAN
NCKOBOrO 3asiBMIEHNs, a ecnmn oHO BbINo NPUHATO, TO NpekpallaeT Npomn3BoAcTBo no geny (n. 1 4. 1 ct. 134, abs.
2 ct1. 220 I'TIK). OgHako aTo He nuwWaeT cynpyra npaesa obpaTUTbCs B CyA C 3asiBlIeHMEM O pasgerie uMyLlecTBa
unun o6 ocnapvBaHMn OTLIOBCTBA.

B Tom cnyyae, ecnu cynpyra 6epeMeHHa, oHa MpeacTaBnseT B Cyn MeOWLMHCKYK CrpaBKy, B KOTOPOW
yKasblBalOTCH MPUMEPHbIE CPOKM GepeMeHHOCTU U pofoB. o UCTeYeHUM yKa3aHHbIX CPOKOB M OAHOro roaa
nocrne poxaeHusi pebeHka cyn NpUMHMMaeT UCKOBOE 3asiBMieHWe O pacTopxeHun Gpaka. B cnyuvae ecnu cynpyr
obpaTtutca B cya C 3asiBNieHMeM paHee 3TOro Cpoka B CBSI3W C TeM, YTo BepeMeHHOCTb Obina npepeaHa, To cya
Npu OTCYTCTBUM NOATBEPXKAEHUS UHBIX OBCTOATENBLCTB CYNpPYroi BnpaBe NPUHSATL 3asiBIeHne.

3aKoH He orpaHuyMBaeT Cynpyry B npaBe noaaTb MCKOBOE 3asiBieHMe O pacTopeHuu Gpaka B noboe
Bpems.

OcHoBaHMeM OJ1si pacTopkeHusl Gpaka B cyfe SIBISieTCs 3asiBlieHne O4HOro M3 Cymnpyros.
B vckoBOM 3asiBNeHWM ykasblBaeTcs criedylollee: Koraa u raoe 3aperucTpupoBaH 6pak; umetoTcs nn obLive

0eTn, nx Bo3pacTt; AOCTUTHYTO N cynpyramun cornawieHue 06 ux cogepxaHnm n BoCnNUTaHUKU, Npn OTCYTCTBUU
B3aMMHOIo cornacua Ha pactopXxeHune 6paKa - MOTUBbI PaCTOpPXXeHUA 6paKa; MMEITCA N1 gpyrme Tpe6OBaHI/IFI,



KOTOpble MOryT OblTb PacCCMOTPEHbI O4HOBPEMEHHO C MCKOM O pacTopXeHun Gpaka. K 3asBneHuio npunaratoTcs:
CBMOETENbCTBO O 3akmntovyeHun Opaka, KOnuMuM CBUAOETENbCTB O pPOXAEHWMM [OeTen, [OKyMeHT o6 ynnarte
rOCMOLMWHbLI, JOKYMEHTbI O 3apaboTke M UHbIX UCTOYMHMKaX AOXOAOB CYNpyroB (ecnu 3asBneHo TpebosaHue o
B3bICKAHUN aNUMEHTOB) W [OpyrMe HeOOXOAMMblE [OKYMEHTbI, Hanpumep [OKYMEHTbI, MNOATBEpXAatome
CTOMMOCTb MMYLLIECTBA, MoAnexallero pasgeny (SOKYMEHT O KagacTpOBOW OLEHKE KBapTUPbl, OOKYMEHTbI O
CTOMMOCTW aBTOTPAHCMOPTHOro cpeAcTsa 1 Ap.). Paamep rocyaapcTBEHHOW MOLWIMMHBI MPU pacTopXKeHun Gpaka B
cyoe coctaBnsieT 650 pybren ¢ kaxgoro cynpyra. B crnyyae pasgena umyllecTBa rocygapCTBeHHasi MoLnMHa
3aBUCUT OT LEeHbl UCKa.

Hena o pacTtopxeHun Bpaka paccmaTpmBalTCs MUPOBLIM cyaben cornacHo n. 2 4. 1 ct. 23 TIK P®, ecnu
Mexagy cynpyramum OTCYTCTBYET CMOp O AeTHAX. Takke MWPOBOW Cyabsi paccCMaTpuBaeT Aena O pasgerne Mexay
cynpyramm COBMECTHO HaXKMTOro MMYyLLECTBa Npu LeHe ncka, He npesbiwatowen 50 Toic. pyonei. CornacHo CT.
28 I'TIK P® uck o pactopxeHun Gpaka nogaetcs no obwemy npaBuny B cyq No MECTY XUTenbCTBa OTBETYMKA.
Kpome Toro, B cootBeTCTBMM C Y. 4 cT. 29 [TIK P® uck o pactopxeHun Gpaka MoXeT nogaBaTbCs Takke B CyA4 Mo
MECTY XWTEenbCTBa UCTLA B Cryvyasix, €cnv fnpu HeM HaxOAUTCH HECOBEPLUEHHONMETHUM UNU MO COCTOSHUIO
3[J0POBbSI Bble3 NCTLLA K MECTY XXMUTENbCTBa OTBETYMKA NpeacTaBnaeTcs ANs Hero 3aTpyaHUTENbHbIM.

BaxHoe npoueccyanbHOe 3HayeHWe No OaHHOW KaTeropuu Oen umeeT CTaaus MOAroToBKW Jdena K
paccMOTpeHuIo, B TOM 4Yucne npeaBaputensHoe cyaebHoe 3acepaHue (ct. 152 [TIK). MNpuHaB 3aseneHue o
pacTopxeHuM Opaka, cyobsi B Mopsiake MOArOTOBKM gena K cyaebHomy pasbupaTtenbcTtBy B HeEoBXoaMMbIX
Crny4asix BbI3bIBaeT BTOPOro Cynpyra v BbIACHSET ero OTHOLLEHME K 3ToOMy 3asBneHuto. Cyabs Takke pasbAcHseT
CTOpoOHaM, Kakue TpeboBaHMs MOryT OblTb paCCMOTPEHbI O4HOBPEMEHHO C UCKOM O pacTopXXeHun bpaka.

lMpn B3auMHOM corfnacum CynpyroB Ha pacTopxeHwe ©Opaka Cyd He BbISCHAEeT NpuWyYuH pasBoga, a
orpaHuYMBaeTCs KoHCTaTaumen pakta pacnaga cembu U pacTopxeHus bpaka. Tak, npyM paccMOTpeHUN cnopa no
NMoOBOAY OTMEHbI pelleHns cyda O pacTopXXeHun Gpaka npu Hanmymm B3aumHoro cornacus cynpyra Cyae6bHas
konnerms no rpaxgaHckum pgenam BepxosHoro Cyga PO He Hawma OCHOBaHWM Ans OTMEHbl CyaeGHOro
peLUeHns, NOCKOSbKY TakMe pelleHnst MOoryT ObiTb OTMEHEHbI NULLb B CBA3WU C NpoLeccyanbHbIMU HaPYLLEHUAMN,
KOTOpble He umenu mecta <1>.

<1> Cwm.: OnpepeneHne BepxoBHoro Cygpa P® ot 10 suBaps 2003 r. N 5-B02-406 // CIC
"KoHcynbTanTlnoc".

Kpome Toro, cya npuHMMaeT Mepbl K 3aLLMTe NHTEPECOB HECOBEPLUEHHONETHUX AETEN.

Mpn OTCyTCTBMM B3aMMHOro cornacus cyq B cootsetcteum ¢ n. 1 cT. 22 CK P® pgomkeH ycTtaHOBUTL, YTO
AanbHeliwasi COBMECTHas XM3Hb CYNpyroB 1 COXpaHeHue cemMbu HEBO3MOXHbI. B 3akoHogaTtenscTBe He gaetcs
nepeyeHb NPUYMH, KOTOPbIE CryXaT OCHOBaHMAMW AN pacTopkeHusa 6paka. OgHUM M3 BECKMX OCHOBaHWIA ONs
pacTtopxxeHus bpaka ABnseTcst HEBO3MOXXHOCTb AarbHENLLIEr0o COBMECTHOMO NPOXMBAHMWS CYNPYroB 1 COXpaHEeHNs
CEMbW, YTO NOATBEPXKAAETCA CrieayroLmMMm hakTamu:

1) 3noynoTtpebneHnem ogHOro U3 Cynpyros CNMPTHBIMU HaNUTKaMu;

2) Hanuymem 3aboneBaHns XPOHUYECKUM ankorofiM3mom;

3) orpaHuyeHnem cynpyra B 4eecnocobHOCTM BCNeACTBME 3M10yNoTPeOneHnst CnMpTHLIMU HanuTkamm unm
HapPKOTUYECKUMUN BELLECTBAMU;

4) oTCyTCTBMEM MEXAY Cynpyramv 6rmM3knux OTHOLLEHWI;
5) pasgenbHbIM NPOXMBaAHWMEM CYMNPYroB B TeYeHWe ANMTenbHOro neproaa BpeMeHu,

6) ocyxxaeHvem cynpyra K nuieHunio ceobobl Ha CPOK A0 TPex NeT BKNIOYNTENbHO (ecnu 3asBneHne B Cy4
noAaaHo Apyrum Cynpyrom);

7) ocyXOeHuem cynpyra K NUALWEHNI0 cBOGOAb! HA CPOK CBbILE TPeX NeT (ecnv 3asiBNeHUe B cyd noaaHo
OCYXXOEHHbBIM CYMNpyrom 1 Apyrovi Cynpyr He CornaceH Ha pacTopxeHue 6paka);



8) HEeM3BECTHOCTbIO MEeCTa XUTenbCTBa Cynpyra;

9) cynpyeckon HEBEPHOCTbIO;

10) Hannumem akTn4ecknx OpadHbIX OTHOLLUEHWI C APYTUM JTULIOM;

11) )XeCcToKkMM oBpaLLeHNEM C CYNpyroM UM HECOBEPLLUEHHONETHUMU AETbMMU;

12) HEBO3MOXXHOCTLIO OQHOTO U3 CYMNPYroB MMeTb AeTen 1 Apyrummn obctoaTenscTeamm <1>.

<1> Cwm.: CnpaBOYHMK NO [AOKa3biBaHUIO B rpaxgaHckom cyponpoussogctee / [llog pea. W.B.
PeweTtHukoson. M.: Hopma, 2005.

Poccuiickoe 3akoHogaTtenbCTBO npegycmartpuBaeT B M. 2 cT. 22 CK P®, yto ecnu cyn He ybexaeH B
pacnage cemMbu, TO OH MOXeT AaTb Cynpyram Bpemsa Ans NpUMUPeHWs B npegenax Tpex Mecsues. B
3aBMCUMOCTU OT 0BCTOATENbCTB Aena Cyd BrnpasBe no npocbbe cynpyra unv no CoBCTBEHHOW MHMUMATUBE
oTknagbliBaTb pa3bupaTenbCTBO Aena HeCKonbKO pa3, C TeM, OAHako, 4YTobbl B 06LLEn CMOXHOCTU nepuos
BpEeMEeHW, MpefocTaBnsembli Ccynpyram Ons  npyMUpPEHnsi, He MpeBbian YCTaHOBMEHHbIA  3aKOHOM
TPEXMECSAYHbIN CPOK.

CpoK, HasHauyeHHbli AN NPUMUPEHUsi, MOXET OblTb COKpalleH, ecnM o6 3TOM MNPOCHAT CTOPOHbI, a
MPUYMHBI, YKa3aHHble MK, GyayT NpU3HaHbl CYAOM YBaXXUTENbHbIMU. B 3TUX criyyasix J4OSMKHO ObiTb BbIHECEHO
MOTMBMpOBaHHOe onpeaeneHve. OnpeaeneHne cyaa ob OTNoxeHun pasbupaTtenscTea gena Ana npuMUpeHnst
Cynpyroe He MOXeT OblTb 0GXanoBaHO WU ONPOTECTOBAHO, Tak Kak OHO He MNpensTcTByeT BO3MOXHOCTU
JanbHelLwero ABWXeHNUs aena.

B 6onbwwuHCTBE CTpaH npouedypa NpUMUMPEHUs CylwecTByeT B BWAE TaK Ha3blBAEMOro pasnyveHus,
cenapauumn (Cpoka pasfenbHOro MNpOoXMBAHUSA, KOTOPbIN [OMMKEeH OblTb yCTaHOBMNEH cydom). Hanpumep, B
"epmaHum Bpak MoxeT BblTb PacTOPrHyT, €Cnn Cynpyrn XunBYT pasgenbHO He MeHee roda U nogatT COBMECTHOE
3asBMeHNe O pacTopXeHwn Gpaka MnM OHO NOAaeTCs OAHUM M3 HUX NPU OTCYTCTBUWU BO3PAXKEHWUN ApYroro
cynpyra, ecnv cynpyru npoxuvBatoT pa3fefnibHO B Te4eHue Tpex neT.

B Wtanum ocHoBaHveM Onsa nogadvn 3asiBfieHUsi O pa3Boge CnyXuTt Hanndme BCTyNnmMBLUEro B 3aKOHHYH
cuny peweHuna cyga O npekpaweHun COBMECTHOro npoXmBaHUA, O KOHCTaTauun npekpaweHnda COBMeCTHOro
NpoXXuBaHMA Mo cornaweHuno Mmexay cynpyramm nnéo npeKkpaLlleHne Takoro npoXxXmBaHua no MEHbLLEN mMepe 3a
ABa roga oo noaayvun 3adBiieHna o pa3Boje.

Bo ®paHuum B HacTosiee Bpems pacTopkeHue Opaka [onyckaeTca Mpu YCnoBWWM, YTO Cympyru
npakTn4yeckn XWBYT pasgesibHoO B TeyYeHue [AOBYyX IeT. PeweHne o pasaefnibHOM  NpoXuBaHUU  Cynpyros
NpUHUMaeTCst B cyfe no TpeboBaHWMIO OLHOMO M3 CYMpPYroB Ha TEX Xe OCHOBaHMUSIX, YTO U peLleHne O pa3BoAe.
PasgencHoe npoxvBaHWe He npekpallaeT Gpaka, HO mnpekpaliaeT 06a3aTenscTBO XUTb BMECTe U BrievyeT 3a
coboli pasgen umyliecTsa. Mo TpeboBaHUO OQHOMO U3 CYNPYroB pelleHne O pasferibHOM MPOXUBAHUN MOXET
ObITb Npeobpa3oBaHO B pelleHne O pas3Bode <1>. TpeboBaHMe O cenapauuu genctByeT B BenukoOputanum,
Bpasunuu 1 gpyrux ctpaHax.

<1> Cm.: CakoBuny O.M. lNMpaBooTHOLLEHMS CynpyroB No 3apybexHOMy 3akoHOAATENbCTBY.

Mpu oTnoXeHun pa3bupatenbcTBa Aena 0 pacTopXXeHUM Bpaka 1 B3bICKaHUM annMMeHTOB Ha AeTel B CBSA3N
C Ha3Ha4YeHWeM cpoka A1 NMPUMMUPEHUS CYMPYroB criefyeT BbISICHUTb, Y4acTBYET NN OTBETYMK B COAEPXKaAHUU
aeten. Ecnu cyn yctaHOBMWT, YTO OTBETYMK HE BBINOMHAET 3Ty 00513aHHOCTb, OH BNpaBe B COOTBETCTBMM CO CT.
108 CK P® BbIHECTM MOCTAHOBIIEHME O BPEMEHHOM B3bICKAHWM C OTBETYMKA aNIMMEHTOB OO OKOHYaTENbHOro
paccMOTpeHMs gerna o pacTopXXeHnn 6paka u B3biCKaHUN anMMEHTOB.

Ecnu ke no ucreyeHum CpoOKa and npuMmnpeHna ncrtel npogosnkaeT HaCctamBaTb HaA pa3Boae, Ccyn 006s13aH
PaCTOPrHyTb 6pa|< He3aBUCUMO OT TOrO, y6e>Kp,eH JI1 OH B HEBO3MOXHOCTU COXpaHEeHUA CeMbU Cyrnpyramu.



Ha npaktnke uMeT MecTo cryvaum o00XanoBaHUs peLlleHUn O pacTOpXeHUM Opaka no MoTMBaM
BO3MOXHOCTU COXPaHEHUsI CeMbW, OTCYTCTBUSI LOCTATOYHbIX MPUYMH ONs pacTopXeHust Gpaka, 06s3aHHOCTU
cyaa "npuHMMaThb Bce Heobxoanmble Mepbl A5 COXpaHEHUs cemMbM, a He paspylwaTtb ee" n T.n. B Takux cnyyasx
BbILLECTOSALLME CYyAbl, KaK NPaBuUIo, OCTaBMSIOT peLleHne B cune, cebinasdcb Ha n. 2 4. 2 ¢1. 22 CK PO, cornacHo
KOTOPOMY pacTopXeHue Opaka npovM3BOAMTCS, €CnM  Mepbl MO  MNPUMUPEHUID  CYMPYroB OKa3anucb
6e3pe3ynbTaTHbIMM U WCTEL, HacTaMBaeT Ha pacTopXeHuu Opaka, a Tawkke Ha npuHUMN JO6pPOBOMNBHOCTU
OpayHOro coto3a, KOTOpbIA peanuayeTcs He TONbKO MpY 3aknoyeHnn 6paka, HO 1 Npu ero npekpatieHun (n. 1 cT.
1 CK).

Hdeno o pactopxeHun Opaka MOXET paccmaTpuBaTbCA CydoM MO npocbbe CynpyroB B 3aKpbiTOM
3acefaHnu1, NOCKOMbKy pa3bupaTenbCTBO MOXET 3aTparMBatb UX MWMYHYK XM3Hb. CornacHo n. 2 cT. 23 CK Po
pacTtopxxeHne 6Gpaka Npou3BOAMTCH CYAOM He paHee MCTEeYEeHWst OOHOro Mecsua CO AHS nogadyn cynpyramu
3asBMEeHNs O pacTopXKeHun Gpaka.

Mpu paccMoTpeHUN aerna o0 pacTop)KeHUn Gpaka cya AOMKEH paspeLUMTb U MHbIe CNopbl MEXAy Cynpyramu,
CBsi3aHHble C pacTopxeHuem Gpaka. Cyn 0b6si3aH HeE3aBUCMMO OT MHULMATUBBLI CYNpyroB, cornacHo n. 2 cT. 24 CK
P®, onpepenutsb:

- C KeM 13 poguTenen 6yayT NpoXuBaTb HECOBEPLUEHHONETHME AETU NOCNE Pas3BoAa;

- C KOro 13 poguTenen u B Kaknx pasmepax B3bICKUBAIOTCA alMMEHTbl Ha OeTeN.

[aHHOoe nonoxeHne MNpPOTMBOPEYUT MPUHUUNY AUCNO3UTUBHOCTU B TPaXdaHCKOM npouecce W, Kak
OTMeyaloT cneunanucTbl-NpakTuku <1>, He npumeHsaeTcs cydamu. B To ke Bpems, cornacHo 4. 3 c1. 196 ITIK

P®, cyn npvHUMaeT pelueHue No 3asiBfieHHbIM UCTLOM TpeboBaHMsIM, OAHAKO MOXET BbIMTW 3a npedenbl 3TuX
TpeGoBaHwWil B criyyasx, NpeaycMoTpeHHbIX dhedeparnbHbIM 3aKOHOM.

<1> Cm.: XKywkos B. IMTIK P® n gpyrme UCTouHMKM rpaxgaHCKOro npoteccyanbHoro npaea // Poccuiickas
toctuumsa. 2003. N 4. C. 12.

B npakTuke umetoT MecTo crnydaun NpUHATUS PELUEHUn O pacTopXkeHun bpaka 6e3 paccMoTpeHus crnopa o
JeTax n anuMmeHTax B ux nonbe3y. Tak, OnpeneneHnem BepxosHoro Cyana P® octaBneHo B cune pelleHne o
pacTopxxeHun Gpaka mexagy cynpyramu, mMmerowmnmmn obuiero pebeHka. B gaHHOM pelieHun He OTpakeHbl
BOMPOCHLI O TOM, C KeM ByaeT npoxmnBaTb pebeHoK, U 0 ero cogepxaHun. BepxosHbin Cyg PO moTMBMpoBan 3To
TEeM, YTO B Cyae MmeeTcs Aeno ob ocnapvmBaHum 3anucu o6 OTLIOBCTBE B KHWUIE aKTOB MpaX4aHCKOro COCTOSIHUSA
oTuoM pebeHka, a cynpyra B cyaebHOM 3acedaHuMm He npocuna cyn peLlnTb BONpOCkbl O TOM, C KEM U3 CTOPOH
OyaeT NpoXMBaTb HECOBEPLUEHHONETHUIA pebeHOK, 0 NopsaKe BbiMnaThl CPEACTB HA €ro CoAepXaHne n pasmepe
3TUX CPeAcCTB.

Cyn paccmaTtpuBaeT UCKMIYUTENBHO No TpeboBaHuo cynpyroB (OAHOMO U3 HWUX) CNOpbI:
- 0 pasgene umyLLecTBa, HaxoasLLerocsi B UX COBMECTHOW COBCTBEHHOCTMY;
- 06 anumeHTax, KoTopble OOUH U3 CYNpPYroB OOSMKEH BbinNnaynBaTb ApYromy.

OOHOBPEMEHHO C UCKOM O pacTopXXeHWM Gpaka MoXeT GbiTb paccCMOTpeHO M TpeGoBaHue O MpU3HaHWK
GpayHoro gorosopa HeaeNCTBUTENbHBIM MOJTHOCTBIO UMK B YacTu.

Bce aTn BONpocCkl AOMKHbI ObiTb paspeLleHbl CyaoM NPU BbIHECEHUU peELLEHUs O pacTopXeHun Bpaka, 3a
UCKINIOYEHMEM CMOPOB O pasferne MMyLLeCcTBa, eCrnyv OHM 3aTparMBaloT MHTepechbl TpeTbux nuu. B nocnegHem
cnyyae, cornacHo n. 3 ct. 24 CK P®, cyn moxeT Bblgenute TpeboBaHve O pasgene MMyLLlecTBa B OTAENbHOe
NPOM3BOACTBO, HaMpUMep ecnv UMYLLECTBO, Nogsiexailiee pasgeny, He SBnseTcs COOCTBEHHOCTLIO CyMnpyros, a
NPUHaANEXnT TPETbUM NrLaMm, HanpuMep poauTensiM cynpyroe. Kpome Toro, B 0TAenNbHOE NPON3BOACTBO MOXET
ObITb BblAENEHO TpeboBaHMe O B3bICKAHUN anIMMEHTOB Ha OeTeln, ecnu gpyras CTOpoHa ocrnapuBaeT 3anucb 06
oTue unu matepu pebeHka B KHUre akToB rpaXk4aHCKOro COCTOSHMS.

MyHkT 12 MocTtaHoBneHus lNMneHyma BepxoBHoro Cyga P® ot 5 Hosbpa 1998 r. N 15 "O npvmMeHeHum



cydaMy 3akoHodaTenbCTBa MPU pPacCMOTPEHWMM Oen O pacTopkeHuu Opaka"” KOHKpeTu3npyeT 0CoBeHHOCTU
pasgena uMMmyLlecTBa Cynpyros, ecriv Crop O HeM 3aTtparuBaeT npasa TpeTbux nuuy. [paBuno o BblgeneHuu
UMYLLLECTBEHHbIX TpeboBaHUn B OTAENbHOE MPOM3BOACTBO HE PACNPOCTPAHAETCA Ha Crydau pasgena BKnajos,
BHECEHHbIX Cyrnpyramu B KpeauTHble OpraHM3aumm 3a cHeT 06LLMX JOX040B, HE3aBUCUMO OT TOrO, Ha UMSI KOTo K3
CYNpyroB BHECEHbI AEHEeXHble CPeACTBa, MOCKOMbKY NMPW pasfdene TakMx BKNagoB npaBa 6aHKOB UMM MHbIX
KpeaWTHbIX OpraHu3auun He 3aTtparmBairoTcd. Ecnv ke TpeTbu nuua npefoctaBunn cynpyram LeHexHble
cpeacTBa M nocnegHne BHECNN UX Ha CBOE UMS B KpeAUTHblE opraHu3auuu, TpeTbu nvua Bnpase npegbsaBuTb
NCK O BO3BpaTe COOTBETCTBYHOLLUMX CyMM Mo Hopmam K P®, KOTOpbIN NOANeXMT pacCMOTPEHUIO B OTAENBHOM
nNpou3BoACTBE.

MomeHTOM npekpalleHnss bpaka, pacTOprHyToro B Cyde, CYMTAETCsl BCTYMMEHWE peLleHus cyga B
3aKOHHYIO cuny. B TeueHne Tpex OHeN C MOMeEHTa BCTYMIEHWUS pPELIEeHNst B 3aKOHHYK CUMy Cyh HarnpaBnsieT
BbIMWCKY W3 peLleHWss B OpraH 3arca Mo MeCTy rOoCyAapCTBEHHOW perumcrpaumm 3akniodeHus ©Opaka. B
cooTtBeTcTBMM € N. 3 cT. 169 CK P® gaHHoe npaBwuno He pacnpocTpaHseTcsa Ha cnydaun, korga 6pak 6bin
pacTtoprHyT oo 1 mas 1996 r. B cootBeTcTBMM CO CT. 40 KOBC PCOCP 1969 r. 6pak cumTancs npekpalleHHbIM C
MOMEHTa perMcTpaumm ero pacTopXeHNUst B KHUre 3anncy akToB rpaxaaHckoro coctosiHus. Kpome Toro, y cynos
He ObINo 06513aHHOCTM MPEACTaBNSATb B OpraHbl 3arca BbIMWCKW U3 PELUEeHUMI O pacTopXKeHuM OpakoB. Takum
obpasom, ecnv HWM OAWH M3 CynpyroB He obpaljancs B opraH 3arca ¢ NpocbOon O perncTpaumm pacTopXXeHUs
Bpaka, To nx Bpak cunTancs coxpaHeHHbIM, HECMOTPS Ha BblIHECEHHOE CcyaebHoe peLueHue.

locynapcTBeHHas peructpauusi pactopkeHust Gpaka Ha OCHOBaHUW peLleHus cyga MOXeT OblTb
Npou3BefeHa B OpraHax 3arca Takke Mo MECTY XXUTENbCTBA ObIBLUMX CYMNpyroB (M060ro U3 HMX) Ha OCHOBaHUW
BbIMUCKM M3 peLleHus cyaa W 3asiBneHus ObiBLUMX CynpyroB (O4HOMO M3 HWX) WK 3asiBNEHMs OnekyHa
HegeecnocobHoro cynpyra (n. 1 cr1. 35 ®epepanbHoro 3akoHa "OO6 aktax rpaxgaHckoro coctosHua"). Mpu
BHECEHUN B KHWUIY 3anucu aKkTOB TPa)K4aHCKOro COCTOSIHMS 3anucu O pacTopXeHun OGpaka cynpyry no ero
enaHuio MoXeT ObITb Bo3BpaLleHa fobpayHas hamunmsa. Cynpyru BnpaBe BCTYNUTbL B HOBbIM Bpak nuib nocre
nonyyYeHns cBuaeTeNnsCcTBa O pacTopXKeHUN Gpaka B opraHe 3arca No MecTy XUTenbCTBa Ntoboro 13 HUX UMM no
MECTY rocyjapCTBEHHOWN pernctpaummn 3akntoveHus bpaka.
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MnaBa 3. MPABA 1 OBA3AHHOCTU CYNPYIrOB
§ 1. JlnyHble NnpaBa n 0683aHHOCTM CynpyroB

Xapaktepusys npasa 1 0683aHHOCTM rpaXKaaH, 3akoHogaTeNb B NEpPBYO ovepeab UCXOAUT U3 MONOXEHWN
KoHcTuTtyumm PO, roe ytBepxaaeTcst NpuMHLUMN paBeHCTBa rpaxaaH. B yactHocTtu, B ¢T. 19 OcHoBHOro 3akoHa
NnpeaycMOTPEHO, YTO BCe paBHbI Nepen 3akoHOM 1 cyaoMm. [Mpu 3Tom rocyaapcTBO rapaHTUpyeT paBeHCTBO
npaB M cBobGoa YenoBeKa M rpaxaaHMHa He3aBUCUMO OT MNOJla, pachbl, HaUWMOHANbHOCTU, A3blKa,
NPOUCXOXKOEHUA, UMYLLECTBEHHOIO U [AOJMKHOCTHOIO MNOJIOXKEHUsl, MecTa XWUTeNbCTBa, OTHOLIEHUs K
penurum, yb6expeHun, NPUHAANEXHOCTM K OOWecTBEHHbIM OObLeAWHEHUsIM, a TaKkKe OT ApYyrux
obcToATenbCTB. 3anpeljalotca Nobble popMbl OrpaHUYeHus npaB rpaxgaH no npusHakam coumanbHORn,
pacoBOW, HaUWOHANbHOMW, A3bIKOBOWM WNU PENUrMO3HON NpuHAANEXHOCTU. MyX4YMHa M XKeHWwUHa UMerT
paBHble NpaBa U cBo60Abl U paBHble BO3MOXXHOCTU AJIA UX peanusauum.

CewmeliHbIN kKogekc PP, passuBas nonoxeHne KoHctutyumm PO, ykasbiBaeT B €T. 31 Ha TO, YTO KaXAblA U3
cynpyros cBo6oaeH B Bbibope poaa 3aHATUN, npodeccumn, MecT npebbiBaHUA U XuTenbcTBa. BmecTe ¢
TeM CyMnpyXeckue OTHOLLEHUA NpeanonaralT corflacoBaHue UHTepecoB cynpyros. B cootseTcTBMM C N. N.
2 n 3 ct. 31 CK P® Bonpockl MaTepuHCTBa, OTLOBCTBA, BOCNUTaHUSA, 0Opa3oBaHns AeTeN U OpyrMe BOMNpoChI
XM3HM CeMbW peLlaroTCs CyrnpyramMmyM COBMECTHO MCXOAs M3 NpuHuMna pasBeHcTBa cynpyroB. Cynpyrn obs3aHbl
CTPOMTb CBOM OTHOLIEHWS B CEeMbe Ha OCHOBE B3auMOYBaXeHWs W B3auMOMomoLlW, COAeNCcTBOBaTb
Brarononyymio 1 yKpenmneHuto ceMbin, 3aboTUTbCs 0 6N1aroCoCTOAHMM U Pa3BUTUN CBOUX OETEN.

Heobxogumo nogvepkHyTb, YTO B3auMOAENCTBUE M COBMECTHOE peLUeHWe BOMPOCOB XU3HU CEeMbU He
MOryT TPaKTOBaTbCA KakK yLUeMrieHVe npas No B3anMHOMY COrfiacuio; HaobopoT, Opak He npegnonaraeT, a 3akoH
npsAMO 3anpeluaeT npekpaweHne UNM U3MEeHeHWe NWYHbLIX NpaB OAHOro wunu oboux cynpyros. HanomHum
byHOaMeHTanbHoe MofoXxeHne, OcHoBaHHoe Ha cT. 55 KoHctutyumm P® u cr. 1 TK P®, BbipaxeHHoe
NPUMEHUTENBHO K ceMenHoMy 3akoHogatenbcTBy B n. 4 cT. 1 CK P®: "MpaBa rpaxgaH B ceMbe MOryT 6biTb
OrpaHuyeHbl TONbKO Ha OCHOBaHWMM befepanbHOro 3akoHa W TONbKO B TOW Mepe, B Kakoh 3TO Heobxoaumo B
Luenax 3awmMTbl HPaABCTBEHHOCTW, 3[40POBbS, MPaB W 3aKOHHbIX WHTEPECOB OPYrMX YNEHOB CEeMbW U WHbIX
rpaxkgaH".

B npaBoBon nutepaType yaeneHo AoCTaToOMHO BHUMaHUS paBHOMY npaBy rpaxgaH Ha Tpya v Bblbop poaa
3aHATMI M npodpeccunii <1>. TNonaraem, 4TO, M3y4as OaHHy nNpobrnemaTuky, cnegyetr YyyYuTbiBaTb HOPMbI,
copepxalimecs Bo Bceobulen geknapauum npaB vernoBeka <2>, B KOHBEHUUN O paBHOM OOpaLlLleHUN U paBHbIX
BO3MOXHOCTSAX OS89 TPYAALLUMXCH MYXYMH U XKEHLUMH: TPYOALWMECH C CEMENHBbIMU 00A3aHHOCTAMM OT 23 UIOHS
1981 r. N 156 <3> u B OpyrMx MexgyHapoOHO-MPaBOBbLIX akTax, Ha KOTOpbIXx GasMpyeTca M COBpeMEHHoe
OTeYeCTBEHHOE 3aKOHOAAaTEeNbCTBO.

<1> Cm., Hanpumep: KommeHTapunm k TpygoBomy kogekcy Poccuiickon depepaumm / OtB. pen. E.H.
CupopeHko; Mun-Bo octuuumn P®. M.: KOpant-UsgaT, 2007.

<2> bubnunoteyka "Poccurickont rasetbl". 1999. Buin. 22 - 23.

<3> C3 P®. 1997. N 44. CT. 5020.

CornacHo 4. 1 cT. 37 KoHctutyuum PP Tpyn cBobogeH. Kaxgbin wumeeT npaBo cBOGOAHO
pacnopsihkaTbCa CBOMMM CNOCOBHOCTAMM K TpyAy, BbibupaTh poa AeATenbHOCTM n npodeccuio. [pyn aToOM HUKTO
He MOXeT ObITb OrpaHu4eH B TPyAOBbIX NpaBax U cBobodax nnm nonyyatb Kakume-nnbo npemmyiectea (cT. 3 TK
<1>).



<1> TpygnosoW kogekc Poccunckon ®epepaumm ot 30 gekabpsa 2001 r. N 197-03 (ganee - TK PP, TK) // C3
P®. 2002. N 1 (4. 1). CT. 3.

Uto kacaeTcda mnpaBa CynpyroB Ha cBobogy nepeaBwxkeHus, BblIOOp MecTa npebbiBaHWs U MecTa
xutenbctBa, To B cT. 20 TK P® ykasbiBaeTcs: "MeCcTOM XUTenbCTBa NPU3HAETCS MECTO, FAe rpakoaHuH
NOCTOSIHHO UMW NPEUMYLLIECTBEHHO NPOXMBaET.

MecToM XuTenbCTBa HECOBEPLUEHHONETHUX, He [OCTUMUMX YeTblipHagauaTu J1eT, unu rpaxgaH,
HaxoOsdLMXCA MO OrMeKor, NPU3HaeTCsd MECTO XWUTeNbCTBa WX 3aKOHHbIX MpeacTaBuTene - poauTene,
YCbIHOBUTENEN NN OneKkyHoB".

3akoH PO ot 25 wmoHsa 1993 r. N 5242-1 "O npaBe rpaxgaH Poccuiickon ®epepauumn Ha csobopy
nepenBwxeHusi, BbIbop Mmecta npebbiBaHUA 1 xuTenbcTea B npeaenax Poccuickon ®epepaumun” (ganee - 3akoH
0 MpaBe rpaxaaH Ha cBoboay nepenBwKeHns1) BMECTO NMPOMMUCKMA BBEN PErmcTpaumoHHbIN y4eT rpaxaaH Poccun
<1>. B paHHOM 3akoHe ykasbiBaeTCs Ha TO, YTO PEerucTpauus Unm OTCYTCTBUME TAKOBOM HE MOXET CIYXMWTb
OCHOBaHMEM OrpaHUYEHNsT UK YCNOBUEM peanunsaumm npas 1 cBoOoA rpaxaaH.

<1> BepomocTtun Cresga HapoaHbix AenytaTtoB u BepxosHoro Coseta P®. 1993. N 32. Ct. 1227.

Ewie coBcem HegaBHO 3aKOHOOATENLCTBO U COOTBETCTBEHHO cyaebHasn npakTuka NoYTW BCEraa CBA3bIBanm
npaBoO rpaxdaH Ha TMpPOXUBAHWE B >KUIIOM MOMeELleHUn ¢ nponuckon. [lo pgaHHoMy Bompocy Obino
COOTBETCTBYMOLLEE pasdbscHeHne B [locTtaHoBneHum NneHyma BepxoeHoro Cyga CCCP ot 3 anpens 1987 r. N 2
(n. 7) "O npakTuKe NPUMEHEHUS CydamMU >XUNULLHOTO 3akoHogaTenbcTBa" <1>. OgHako ¢ npuHATMEM 3akoHa o
npaee rpaxaaH Ha ceobony nepeasmkeHns n KoHcTutyuumn PO 1993 r. Hopma, cogepxalwtadaca B W. 1 ¢1. 54 XKK
PC®CP 1983 r.,, BcTynuna B MpPOTUBOPEYME C YKa3aHHbIMW akTamMm U Kak Ccrneacrteve npuaHaHa
KoHcTUTYLMOHHBIM Cyaom P® HeKOHCTUTYLMOHHOM <2> (XKK P® 2004 r. nogo6bHbLIX HOPM HE COOEPXKMT).

<1> Cm.: C6opHuk noctaHoBneHun [neHymoB BepxoBHbix CynoB CCCP u PCOCP (Poccunckon
depepaumn) no rpaxkgaHckum genam. M., 1995. C. 171.

<2> C3 P®. 1995. N 8. Cr. 1708.

MpaBo BbIGopa cynpyrom camunumn pernameHTupyetcs cr. 32 CK P®. [JaHHoe npaBo MOXeT ObiTb
peanv3oBaHo Tpems cnocobamu.

[MepBbIi - cynpyrn coxpaHAaT cBou chamunum (MHorga ux HasblBaloT "gobpayHble hamunun”).

BTopon - cynpyrmn BbiGupatoT ogHy u3 gooépayvHbix chamunmn B kayecTtse obLuen hammnmu.

TpeTuii - oguH U3 cynpyros (unu o6a) npucoeauHsieT K cBoen pammunuu chamunuio gpyroro cynpyra
. MNpn atom obpasyetca OBolHas camunusa (Hanpumep, Cuagopos-MBaHoB). MyHkT 2 cT. 28 PepepanbHOro
3akoHa oT 15 Hos6psa 1997 r. N 143-®3 "O6 akTax rpaxaaHCKoro COCTOSIHUSA" KOHKPEeTU3MpyeT MopsifoK
obpa3oBaHMs OBOVMHOW haMWUnMK: €cnv MHoe He NPedyCMOTPEHO 3akoHOM cybbekTa Poccuiickon degepauum,
OBOVHas camunusa obpasyeTcss NocpeCTBOM MNPUCOEOUHEHNS PaMUITMM XEHbl K damunuu myxa. TponHas
damnnusa He gonyckaeTcs.

MepemeHa dhamunmm ogHMM M3 CYNpyroB He BrieveT 3a cobon nepemeHy doamunum pyroro cynpyra.

CnegyeT umeTb B BMAY, YTO B Cryyae pacTopXeHus Gpaka cynpyrv BnpaBe COXpaHWUTb obLuyto hamunmio
WNN BOCCTAHOBUTL CBOM J0BpayHble hamunuu.

§ 2. imywecTBO CynpyroB, HaXXUToe BO Bpemsl Opaka



B cootBeTcTBUM cO cT. 35 KoHCTUTYUMM PP npaBo 4acTHOM COBCTBEHHOCTM OXpaHSAETCA 3akoHOM. Kaxapii
BMpaBe UMETb UMYLLECTBO B COOCTBEHHOCTU, BMafeTh, NOMb30BaTbCA U pacnopsAXXaTbCs UM Kak €OUHOMMYHO, Tak
N COBMECTHO C APYIMMW NuLamu.

BnageHve, nonb3oBaHWe W pacnopsikeHne WMYLLECTBOM, HaXWTbIM cynpyramu BO Bpemsi Opaka,
OCYLLIeCTBMSAETCA MO 3aKOHY unu AoroBopy. KoOHeYHO xe AaHHoe AeneHune SBMSieTCA YCNOBHbIM, MOCKOMbKY Kak
nepBoe, Tak M BTOPOE OCHOBaHWe pernameHTupyeTcsa deaepanbHbiMK 3akoHoAaTenbHbIMM aktamu. Cnepyet
0co60 NoAYepKHYTb, YTO perynupoBaHne NpPon3BoaNTCA MMEHHO defeparnbHbIM 3aKOHOAaTeNbCTBOM, MNOCKOMNbKY
OTHOLWIEHNS COBCTBEHHOCTU PEerynupyroTCca FpadkgaHCKMM 3aKoHOA4ATenbCTBOM, KOTOpOe B COOTBETCTBMU C
KoHcTutyumen P® (cT. 71) OTHOCUTCS K UCKOYUTENBHON KoMneTeHummn Poccuiickon ®egepauun. HopmaTneHble
aKTbl N0 AaHHBbIM OTHOLLEHMAM cybbekTamm Pegepauum NPUHUMATBLCS He BNpaBse.

Hopma n. 1 cT1. 34 CK P® ("viMyLiecTBO, HaX1Toe cynpyramym Bo Bpems Gpaka, SBMsieTCsl MX COBMECTHOM
COOCTBEHHOCTbLI") BbIMAAUT Kak mMMmnepaTtuBHas (0OweobssaTtenbHas), OgHAKO AAHHOE MOMOXEHWE Henb3s
paccmaTpuBaTtbh BHe cBA3M co cT. 33 CK P®, a Takke C aHanormyHow no CyTW, HO BbIPAXEHHOW, Kak Ham
npegcrtaensieTcs, B 6onee nakoHnU4Howm cpopme Hopmoii n. 1 cT. 256 K PO: "UMywecTBO, HAXXUTOE cynpyramm
BO BpemMsi OGpaka, AABNS€TCA MX COBMECTHOM COOGCTBEHHOCTbIO, €CNii AOroBOPOM MeXAy HUMU He
YCTaHOBIIEH UHOW PeXUM 3TOro nmyuectsa” (BolgeneHo Hamu. - M.K.).

O6 umyLLEeCTBEHHOM JOroBOpe Mexay cynpyramu (6padyHom JOroBope) CM. . 4 HacTosLwen paboThbl.
WTak, npy otcytcTBMM BpayHoro goroBopa obuias cCOGCTBEHHOCTb CYMpPYroB SABMASETCA Pa3HOBUOHOCTHIO

COBMECTHOM cobcTBeHHOCTM <1>. OTHOLWEHUA COBCTBEHHOCTU CYnpyroB pernameHTupyet CemMernHbIn Kogeke, a
Takke psg Hopm [MpaxxgaHckoro kogekca (CT. 1. 244, 253 - 256).

<1> degeparnbHbIM 3aKOHOM MOTYT BbiTb YCTAHOBMEHbI U ApYyrMe BUAbl COBMECTHON COBCTBEHHOCTU. Tak, B
K P® ykasbiBaeTca Ha COBMECTHYO COBCTBEHHOCTb YNIEHOB KPECTbAHCKOro hepMepcKoro xXos3siictea (CT. CT.
257, 258).

HesaBucumo ot cnocoba y4yactus B (popMMpPOBaHUM COBMECTHON COOCTBEHHOCTU CYMNpyru nmeroT
paBHble npaBa Ha obuwee uMmywecTBo. B cynebHOM npakTMke HEOOHOKPATHO paccMaTpuBanucb CHopbl,
CBsI3aHHblIE C JbrOTHBIM MNpuobpeTeHnem wumyliectsa. Tak, B OnpegeneHun [MpuMOPCKOro KpaeBoro cyaa
yKasblBariocb Ha TO, YTO 3€eMeflbHble Y4acTKW, Kak NpuoBpeTeHHble MO [OroBOpY Kymnu-npogaxu, Tak u
BbloeneHHble B nepuop Opaka, B TOM 4ucrne 0e3Bo3Me3gHO, OLHOMY W3 CYMpyroB Kak nuuy, umetoemy
COOTBETCTBYIOLLYIO NbrOTY, HE MEpPexXomdsiT B pasfdernibHyl0 COOCTBEHHOCTb, Ha TakMe 3eMeSibHble Y4acTKu
pacnpoCTpaHAETCs 3aKOHHbIA PeXuM (COBMECTHOW COBCTBEHHOCTM) MMyLecTBa cynpyroB <1>. B oTnuuue ot
YYaCTHMKOB [0NEBON COOCTBEHHOCTW Y YYaCTHUKOB COBMECTHOM COBCTBEHHOCTM HET OMnpederneHHoW Oonv B
npaBe o6Lleli COBCTBEHHOCTW, OHa MOXET MOSBUTLCA TONMbKO MpU Bblgene WnuM pasgene, T.e. B cnydae
npekpaLleHns CyLLLeCTBOBaHNSI COBMECTHOW COOCTBEHHOCTH.

<1> Onpegenexuve [lpumopckoro kpaesoro cyga oT 26 uioHa 2014 r. no geny N 33-5026 // CI1C
"KoHcynbTanTlntoc".

B n. 2 ct. 34 CK PO pgaetca npuMepHbIi nepedeHb UCTOYHMKOB BO3HUKHOBEHWSI NMpaBa COBMECTHOM
cobcTBeHHOCTU cynpyroB. OCHOBaHWSIMW BO3HUKHOBEHWSI NMpaBa OOLWEeN COBMECTHOW COOGCTBEHHOCTU CyMnpyros
SIBNAIOTCA TaKMe rpakgaHCKO-NpaBOBbIe COENKN, KaK Kynna-npogaxa, MeHa, AapeHue obomm cynpyram u gp.

K o6bekTam COBMECTHON COBCTBEHHOCTH CYNpPYroB OTHOCUTCS! MMYLLECTBO (B TOM YWCIE UMYLLECTBEHHbIE
npasa), NpMobpeTeHHOe CynpyraMu Npu cobniofeHnn ABYX YCIOBUIA.

Bo-nepBbix, MMyLECTBO AOMKHO ObITb HAXUTO BO BpeMsA bpaka. Kak cneagyet u3 n. 2 c1. 256 MK PO,
BelUM, MpuHaanexaslUMe KaXaoMy W3 CynpyroB OO BCTynrneHus B Opak, He BXOOAT B COCTaB COBMECTHOrO
nMyLLecTBa.

K umyuiectBy, HaxuTomy cynpyramu BO Bpemsi Gpaka, OTHOCSITCH [OOXOAbl KaXJoro M3 Cynpyros OT
TPyOOBOW, MpeanpvHUMATeNbCKON  AEATEeNbHOCTM M pe3ynbTaToB  WMHTENMEKTyanbHOW  OeATErNbHOCTH,



nosyyYeHHble UMW NeHcun, Nocobus, a Takke MHble AeHEeXHble BbinmnaThl, He MMeloLwne creunanbHOro Lenesoro
HasHa4vyeHust (CyMMbl MaTepuarnbHOM NOMOLLW, CyMMbI, BbiNflaYeHHble B BO3MeLLeHne yllepba B CBA3M C yTpaTom
TPyAoOCnocobHOCTM BCreacTBne yBedbs NMBO WHOro noBpexaeHwus 340poBbs, M Ap.). [lpy 9TOM 3aKkOH He
CBs13bIBaeT BO3HMKHOBEHME pexnmMa obLen cobCTBEHHOCTM CynpyroB Ha Takon A0oXo[4 C TeM, B Kakoh dopmMe OH
MOXeT OblTb nony4veH. Tak, Hampumep, eOWHOBPEMEHHas couuanbHasi Bbinnara COTPYAHMKAM OpraHoB
BHYTPEHHMX Aen Ansd npuobpeTeHns nnm CTpoMTenbCTBa XUMoro NoMeLLeHns OAuH pa3 3a BeCb Nepuof crnyxobl
B OpraHax XOTsl W BbiNfayvMBaeTcs C y4eTOM COBMECTHO MPOXMBAKLWMX C HAM YNEHOB €ro CeMbMu, HO MMeeT
crneumanbHOe LierneBoe HasHayeHue, B CBA3N C YeM He sBnsdeTcs obLieri COBMECTHOW COBCTBEHHOCTbIO, Kak U
Xunnoe nomeLLeHme, KoTopoe NpnobpeTeHo Ha ee OCHoBe <1>.

<1> Onpegenenve BepxosHoro Cyga P® ot 28 despana 2017 r. N 4-KMe6-74 // CIIC
"KoHcynbTaHTlntoc".

Oco6bIi NpaBoBOW pexum npegycmoTpeH PefepanbHbiM 3akoHOM OT 29 agekabps 2006 r. N 256-03 "O
OOMNOSTHUTENbHbBIX Mepax rocygapCTBEHHOMW MNOOAEPXKKM cemen, umerwmx geten” <1> B OTHOLIEHWUU
MaTepuHCKoro kanutana. Wmesa cneuwanbHoe LeneBoe Ha3HayeHue, CpeacTBa MaTepUHCKOro (CeMenHOoro)
Kanutana He SBNAITCA COBMECTHO HaXMTbIM UMYLLECTBOM CYNpYroB U He MOryT ObiTb pasgeneHbl Mexay HUMMU.
Mpn atom >xunoe nomelleHne, npuobpeTeHHOe (NMOCTPOEHHOE, PEKOHCTPYMPOBAHHOE) C WCMONb30BaHUEM
cpenctB (4acTm cpencTB) MaTepuHCKOro (ceMenHoro) kanutana, odopmnsieTcsa B obuyto cobCTBEHHOCTb
poauTenen, neten (B TOM Yucre NepBoro, BTOPOro, TpeTbero pebeHka 1 nocrneayowmx AeTen) ¢ onpegeneHmem
pa3mepa gosnen no cornawieHunio (4. 4 ct. 10 BbilLeHa3BaHHOIo 3akoHa).

<1> CobpaHnwue 3akoHogatensctea P®. 2007. N 1 (4. 1). CT. 19.

Bo-BTOpPbIX, UMYLLLECTBO AOMKHO ObITb NpUObpeTeHO Ha obwme cpeactea. CornacHo n. 2 ct. 256 K
P® n cr. 36 CK P® Bewu, nonyyeHHble OOHUM U3 CyrnpyroB Bo Bpemsi 6paka B gap, B Nopsiake HacnegoBaHus
UMM NO WHbIM 0e3BO3Me3dHbIM CcAenkam, SABMNAKTCA ero cCoOCTBEHHOCTbID U He BXOAAT B cocTaB obLlero
umyllectea. Ha nmyiectso, npnobpeteHHoe B nepuod Gpaka, HO Ha cpeacTea, NPUHaANEXaBLne OOHOMY U3
CYMNpPYroB JIMYHO, PeXnM obLLIel COBMECTHOM COOCTBEHHOCTM CYNpPYroB HE pacnpocTpaHsieTca <1>.

<1> Onpepenexne BepxoBHoro Cyga P® ot 25 oktabpst 2016 r. N 45-KI16-16; n. 10 O63opa cynebHomn
npaktukn BepxosHoro Cyna Poccuiickon depgepaumm N 2 (2017) (yTtB. lMNpesmgmymom BepxoBHoro Cypa PO 26
anpens 2017 r.) (ConngapHocTb. 2017. 17 - 24 mas. N 19).

3akoHogaTenb, yCTaHaBNMBas MpaBUl0o O COBMECTHOW COGCTBEHHOCTM CYMpYroB, AernaeT WUCKIoYeHue,
Kacatoleecsi cyabObl Bellei MHOMBMAYaArbHOMO MOMb30BaHWA. Takoe MMYLLECTBO, KpOMe AparoueHHOCTEN U
APYrMX nNpeaMeToB POCKOWMW, MNpU3HaeTCsl €eOVMHONMYHOM COGCTBEHHOCTBIO TOrO Cympyra, KOTOPbIA UM
nonb3oBarncs.

B coctaB coBMECTHOrO MMYLLIECTBA MOXET GbiTh BKIOYEHO Mtoboe OBMKMMOE U HEABMKMMOE MMYLLIECTEO,
He M3bATOEe U3 rpaxkgaHckoro obopoTa: AeHbrM, Mebenb, LeHHble Bymaru, XMBOTHbIE, XWUMble MOMEeLLEeHMs,
NpeanpusTs, 3emMesibHble yyacTkM U T.M. VIMyWwecTBO, HaXuToe cynpyramMmum BO Bpemsi Gpaka, oTHocuTCs K
COBMECTHON COGCTBEHHOCTM HE3aBWCUMMO OT TOro, Ha KOTO KOHKpeTHas Belb odpopmrieHa. Hanpuwmep,
aBTOMOOMIIb UMK KOONepaTUBHas KBapTUpa, Nav 3a KOTOPYIO BbiMnayeHbl, 3a4acTyo ohopMIseTcs Ha 0OHOMO U3
CYMNpyroB, Mexay TeM npu COGMIOAEHUN PacCMOTPEHHbIX BbIlle YCMOBUWA [aHHOE WMYLLECTBO SIBMSIETCS
COBMECTHOI COGCTBEHHOCTLIO CYMpPYroB.

B O63ope cynebHon npaktukm BepxosHoro Cyga P® 3a lll kgaptan 2002 r. no rpaxgaHckum genam (yTB.
MoctaHoeneHuem lMNpesnanyma BepxosHoro Cyaa P® ot 4 gekabpst 2002 r.) <1> cogepXuTcsa BOMpOC: nognexar
N BKITKOYEHUIO B COCTAB COBMECTHOW COOCTBEHHOCTW CYNPYroB akuuun, NpuobpeTeHHbIE OAHMM U3 CYNpYyroB npu
npvBaTM3aunm NpeanpusiTus No NbroTHON NOANUCKe?




<1> bronneteHb BepxosHoro Cyga P®. 2003. N 3. C. 10.

B oTBeTe ykasaHo, 4TO B cooTBeTCTBUM C N. 2 CT. 34 CK P® Kk nmyLiecTBy, HaXNTOMy Cynpyramv BO BpeMs
Opaka (0oOwemy WMyLLEeCTBY CynpyroB), OTHOCATCS [OOXO4bl KaXdoro W3 CynpyroB OT TpyAOBOM,
npeanpuHMMaTenbCkoi AeATEeNbHOCTM W pes3ynbTaTOB WHTENNEeKTyanbHON OeSATeNnbHOCTW, MOSyYeHHble UMUK
neHcun, nocobus, a Takke WHble AeHeXHble BbiNnaTtbl, HE UMeLMe ChneumnanbHOro LeneBoro HasHayeHus
(cymMMbl MaTepuanbHOM NOMOLUM, CyMMbl, BbiNNayeHHble B BO3MelleHune yulepba B CBA3M C yTpaTow
TPYAOCNOCOBHOCTM BCMEACTBME YBEYbS WM WHOrO MOBpEXAeHUs 340poBbs, M Ap.). O6wum MMyLecTBOM
CYNpYyroB SIBNSAOTCA Takke npuobpeTeHHble 3a cyeT obLMX AOXOA0B CYnpyroB ABUXUMbIE U HEOBUXMMbIE BELLN,
ueHHble Oymaru, naw, BKNagbl, OONM B KanuTane, BHECEHHble B KPeAUTHble YYpPEeXAEeHWs U B UHble
KOMMepyeckue opraHusauumn, u noboe Apyroe HaxuToe CynpyramMmv MMyLLECTBO HE3aBMCUMO OT TOro, Ha UMS
KOro 13 Cynpyros OHO NpuoBpeTeHo NMBOo Ha MMS KOTO UMM KEM M3 CyNpYroB BHECEHb! AeHeXHble CpeacTBa.

Takum ob6pasoM, ecnu uUeHHble Bymarn (B AaHHOM criyyae - akuuu) Obinyv MOonyyYeHbl Cynpyrom B
pesynbTaTte ero TpygoBOro y4acTusi Ha NpuMBaTU3MPOBAHHOM NPeanpuATMM B nepuog Gpaka, TO OHU SABMSATCH
COBMECTHbIM MMYLLECTBOM CynpyroB. Ecnu xe oHu Gbinn npuobpeTeHbl XOTS M BO BpeMsi 6paka, HO Ha fMYHble
cpeAcTBa cynpyra Wnm npuyunTaloTca eMy 3a TpyAoBoe yyactme B paboTe npeanpuatusa Oo BCTynneHus B Bpak,
OHMW He AOMMKHbI BKIIOYaTbCA B 06LLee MMYLLECTBO CYNpyroB, Tak Kak He Bbiny HaXxuTbl UMK B Nnepuog 6paka.

CornacHo n. 3 ct. 34 CK P® npaBo Ha obLiee MMyLeCTBO CynpyroB NpuUHaanexuT Takke cynpyry,
KOTOpbIA B nepuop OGpaka ocyllecTBnAn BegeHWe AOMALUHEro Xo3siIMCTBa, yxoA4 3a AeTbMM UAM Mo
APYr'MM yBaXuTeNbHbIM NpUYMHAM He MMen camocTosiTenibHoro goxopa. lpu atom Kogekc He paet
ncuyepnbiBaloOLWMIA NepeYeHb YBaXMTENbHbIX NMPUYMH, HasbiBas TONMbKO ABe: 1) BeeHue JoOMaLLHEero Xo3sncTea u
2) yxon 3a getbMu. MNpencTaBnsieTcsl, YTO YBaXUTEMbHbIMU MPUYMHAMWU CredyeT cuMTaTb Takke OTCYTCTBME
CaMOCTOATENbHOIo AoXoAa B CBA3N ¢ 6onesHblo, y4eboin, cpoyHon cryxbon B BoopyxeHHbix Cunax PO u T.n.

B Tex cniyyasx, koraa cynpyru siBNsOTCSA y4aCTHUKAMM COBMECTHOM COOCTBEHHOCTM, OHM, cornacHo cT. 253
K P® n cr. 35 CK PO, coobwa BnagewT M nonb3yoTcd oOwumM umyliecTBoM. PacnopsibkeHue Takum
MMYLLECTBOM OCYLLECTBIIAETCA CynpyramMmm no B3auMHOMY cornacuito. B cnyyae pacnopsbkeHus obium
MMYLLECTBOM OOHWM U3 CYNpyroB 3akoHogaTemnb yCTaHaBnMBaeT NpesyMmnuuio cornacus BToporo cynpyra. [pu
OTCYTCTBMM COrfacusi BTOPOW cynpyr BnpaeBe TpeboBaTb MpU3HaHWS CYyLOM HeLEeNCTBUTENbHOCTU CAENKU Mo
pacnopsiKeHMo obLLMM MMYLLLECTBOM NULLL B CRyvae, ecnun Apyras CTOpoHa caenku 3Hana nmbo gormkHa bbina
3HaTb O TaKOM OTKase.

B MpagaHckoM kodekce Mpesymnuusi COrnacusi He orpaHuyMBanacb BUAOM OTYY)XXOAEMOro MMYLLECTBa
nmbo copmMoii goroBopa 06 oT4yyKAeHuM. [o BcTynneHnsa B cuny CemeinHoro kogekca cynpyr Mor
camocToATeNbHO NpoaaTh (MNKN pacnopsanTbLCA MHbIM 06pa3om) Nioboe UMYLLECTBO, BKIOYas HEABMXKUMOCTb.

Cratba 35 CK P® nukeugmpoBana paHHbii npoben, ykasaB Ha HeEOOXOAMMOCTb HOTapuanbHOro
yOOCTOBEPEHMS COrnacus BTOPOro cynpyra Ha CoBepLUeHne CrneayoLwmx caenok:

- N0 pacrnopAXeHN NMyLLEeCTBOM, NMpaBa Ha KOTOpOoe noanexar FOCYﬂapCTBEHHOVI perncrtpauunu;

- Ons KOTOPOM 3aKOHOM YCTaHOBfieHa obsi3aTenbHas HoTapuanbHasi dopma WUnu KoTopasi MoAneXuT
06s3aTenbHON rocyJapCTBEHHOW perncTpauuu.

Mpn oTtcyTcTBUM Hagnexawe OodOPMIIEHHOrO corfacusi Cynpyr B TedeHuMe roga BripaBe TpeboBaTb
NpU3HaHUsA caoenkn HegencTeutTenbHon. O4YeBMaHO, YTO paccMaTpmMBaemas HopMa MOCYXWUT 3alUMTON CeMbW OT
HeobayMaHHbIX peLleHuin Hepaamebix cynpyros. Npu aTom Hopma cT. 35 CK P® He npoTuBopeuunt paxgaHckomy
Koaekcy, nockonbky B n. 4 c1. 253 K P® roBoputca 0 BO3MOXHOCTU YCTAHOBMEHUS OTAMYHOIO OT OAHHOro
Kopekca pexuma BnageHus, Nofib3oBaHUs! 1 pacnopsikeHNst COBMECTHOM COOCTBEHHOCTLIO.

lMocne cmepTn NepexuBLLEro Cynpyra - y4acTHMKa COBMECTHON COBCTBEHHOCTM HACNeACTBO OTKPbIBAETCA
B obLem nopsaake. 3HauMT, ecnun ecTb 3aBeLlaHne, TO K HacneAoBaHUI0 NpusbiBaeTcsa nMuUo (nvua), ykasaHHoe B
Hem. Ecnn xe 3aBellaHusa HeT, TO MMYLLECTBO, NMpuUHaAnexaslee Cynpyry eQuHONUYHO, U MpaBo Ha A0 B
COBMECTHON CODCTBEHHOCTW MepexonsaT HacrnegHUKaM MepBOn odepenu, K YMCry KOTOpbIX OTHOCUTCSt U Cynpyr
ymepLiero. Hanpumep, cynpyrm Ha MOMEHT CMEPTU OOHOIO U3 HUX MMENW Ha NpaBe COBMECTHOW COOCTBEHHOCTH,
KpOMe Mnpoyero umyllecTBa, kBaptupy. [lpyM 3ToM 3aBellaHus He Obino, a 3HauuT, HacrnegoBaHWe [OOIMKHO
OCYLLIECTBNSATLCA MO 3aKOHY. C y4eToM TOro, YTO y CynpyroB MMeHTCS ABOE AETEN, HAacneaCcTBO OTKPbIBAETCS Ha



1/2 ponn B NpaBe COBCTBEHHOCTM Ha KBapTUPY, T.€. pacnpedensercs Ha TPOUX HaCNeAHUKOB B PaBHbIX OOMAX -
nepexusLuero cynpyra v agsoux geten. [pyn aTom nepexuBLLMI Cynpyr BNpase nogaTb 3asBreHne 06 oTCyTCTBUM
ero Jonv B umyLlecTse, NpuobpeTeHHOM BO BpeMsi bpaka. B Takom crnyyae BCe 37O MMYLLECTBO BXOOUT B COCTaB
HacneactBa (n. 33 lNoctaHoBneHus [NneHyma BepxoBHoro Cyga P® ot 29 mas 2012 r. N 9 "O cynebHow
npakTuke no genam o HacnegosaHumn" <1>).

<1> bronneteHb BepxosHoro Cyana P®. 2012. N 7.

Hapsgy ¢ vMyuwlecTBoM, MpuHagnexawumm cyrnpyram Ha npaBe obuieir coBCTBEHHOCTW, KaXAOMY W3
CYMNpYroB MpUHaAneXuT Ha npaBe eAUHONUYHOW (MHAMBMAYaribHOW) COBCTBEHHOCTU TO UMM MHOE UMYLLLECTBO.
CocTaB 1 KONMMYECTBO Takoro MMYyLLLECTBA 3aBUCAT OT PasfMYHbIX OpUANYECKUX (DaKTOB.

MmyuwecTBO, NpuHagnexawee KaxaoMy u3 cynpyroB (pasgenbHoe UMYLLEeCTBO), AenuTcAa (MoxeTt
AeNnnUTbCA) Ha TPU YacTu.

BO-I'IepBbIX, .qoﬁpaql-loe nvyuiecTtBo, T.€. MMyLLECTBO, npwo6peTeHHoe 00 3aKrnk4veHnd 6pa|<a. BaxHo
OTMETUTb, YTO TaKXKe He SIBNSIeTCS 0OLLMM COBMECTHbIM MMyLLEeCTBO, r|p|/|o6peTeHHoe XOTA U BO BpeM4d 6paKa, HO
Ha JMM4Hble cpencTtea O4HOro 13 Cynpyroe, npuHagnexaswune emy o0 BCTynjieHna B 6paK <1>,

<1> [MocTtaHoBneHve lNneHyma BepxosHoro Cyga P® ot 5 Hos6psa 1998 r. N 15 "O npMMeHeHun cygamm
3aKkoHodaTenbCTBa NPU pPacCMOTPEHMM Aen O pacTopxeHum Gpaka" // Poccuiickas raseta. 1998. 18 Hos6ps;
BrubnuoTteuka "Poccuickon raszetol". 1998. Boin. 34.

Bo-BTOpbIX, 6€3B03Me3QHO NpUOBpPeTeHHOe UMYLLECTBO, T.e. MMYLLECTBO, NpPUOBpeTeHHOe BO BpeMms
Gpaka no 6e3Bo3me3OHbIM rpaXxaaHCKo-NpaBoBbIM caenkam. K Takum caenkam 3akoH OTHOCWUT HacreoBaHuve,
[JOTOBOp [apeHusi, a Tawkke npuobpeTeHMe KUIMOro MoMelleHMss B ropsiake npueBatusaummn  <1>,
locynapCTBEHHbIE Y UHbIE HAarpadbl TaKKe OTHOCATCS K pasgenbHOMY MMYLLECTBY.

<1> CnepnyeT MMeTb B BuAy, YTO B NnepBoHayanbHon pepakuumn 3akoHa PCPCP ot 4 uwona 1991 r. "O
npueaTtusauumn xmnuwHoro dorga 8 PCOCP" npegnarancs KOMOGMHMPOBAHHbLIN CNocob, T.e. 18 KB. M Ha YneHa
cembMm nntoc 9 KB. M Ha ceMblo BecnnaTHo; ecnu nnowaab Obina Gonblue, To ee crnegoBano Belkynate. OgHako
3akoHoM PCOCP ot 23 gekabpsi 1992 r. npegycMoTpeHa "OecnnatHas nepefada B COOCTBEHHOCTb rpakaaH
3aHMMaeMOoro MMM Xunbsa" HE3aBUCUMO OT MIoLLAaaN.

B-TpeTbux, MHAMBUAyanbHoe MMYLIECTBO, T.€. BElW WHAMBMAYANbHOrO Nofib30BaHUS, B TOM 4ucne u
npuobpeTeHHble 3a cdeT obwmnx cpeacTs. B cr. 36 CK P® HasbiBaloTca TOonbkO odexaa u obyBb, HO HEe faeTcs
VIC‘-IepI'IbIBaPOIJJ,I/IIZ nepeyvyeHb Takoro nmyllectea. BmecTte ¢ Tem o4yeBMOHO, 4YTO K TaKMM BellaM crieayeT OTHeCTU
n 6enbe, N NpeameTbl MUYHON FUTMEHbI, U APYroe UMYLLECTBO, B OObIYHbIX YCIOBUAX NpedHas3HayYeHHoe Ans
NCMoNb30BaHMA TOMbKO OAHWM nuuUOM. KcknioyeHne u3 gaHHOro npaBwufa COCTaBAseT NUllb UMYLLECTBO,
OTHOCSLLEECs K paroLeHHOCTAM U MHbIM NpegmMeTam POCKOLLW.

CornacHo cT1. 37 CK P® nmyLiectBo kaxgoro u3 cynpyroB MoxeT ObiTb CyAOM NPU3HAHO MX COBMECTHOM
cobCcTBEHHOCTLIO, ecnu ByaeT ycTaHOBMEHO, YTo B nepuod Gpaka 3a cyeT obliero umyllectsa Cynpyros unu
NMyLLEeCTBa KaXkgoro M3 cynpyros nubo Tpyaa O4HOro M3 cynpyros Oblnm NponsBeAeHbl BIOXEHWS, 3HAUYUTENbHO
yBenMuMBalLLIMe CTOMMOCTb 3TOM0 MMyLLEeCTBa (KanuTarnbHbIA PEMOHT, PEKOHCTPYKUMSA, nepeobopyaoBaHue U

Ap.).

OObeKkToM aaHHoWm HOPMbI, KakK npaBuio, BbICTyNnaeT nepBOHaYaribHO MpuUHagnexaswee OOHOMY U3
Cynpyroe Heasmwxmmoe MMyLLECTBO: KUMOW [0M, KBapTupa, rapax, npeanpudartme, pevyHoe CcyaHO U T.M. Ons
NPU3HaHNA TaKkoro wumMmyullecTtsa 0b0bekToM ob6uwen cobCcTBEHHOCTU cynpyros HeobxooMMO Hanuune OByX
0BCTOATENBCTB: TEXHUYECKOIO U ropngnyeckoro.

K TEXHNYECKOMY OTHOCUTCA OCYyLUEeCTBIIEHNE PEKOHCTPYKUUN, KannTarbHOIo peMoOHTa, nepeo6opy/:|,OBaH|/|;|,



HaLCTPOWMKN W T.M.

K ropngn4eckomy cnengyet OTHECTU TMNpu3HaHue CcyaoM YyBelnn4deHua CTOMMOCTU obbekTa 3a cuyeT
BbllUEHA3BaHHbIX TEXHUYeckux obcTosTenbcTB. Ha npakTuke Cyabl YYUTbIBAKT TOJIBKO CyLleCTBEeHHOe
yBelin4eHne CTOoMMoCTn nmyuiecrtea.

Kak BepHo otmetuna J1.I. KysHeuoBa, peyb mget o "nepesoge" camoro wumyliectsa M3 paspsga
pas3genbHoro B paspsa obuiero, coBMecTHoro. MNMpu 3ToM HenpaBuiibHO OTHOCUTb K COBMECTHOM COBCTBEHHOCTM
CYnpyroe He camy Belllb, CTOMMOCTb KOTOPOW yBeNnuyMnach B pesynbTaTe NPOU3BEAEHHbIX B HEE BIOXEHWUN, a
NWLWb YacTb BELLUW, COOTBETCTBYIOLLYIO CyMMeE, Ha KOTOPYIO YBENMYMNAchk ee CTOUMOCTb <1>.

<1> Cm.: KysHeuoBa J1.I'. HekoTopble BONPOCHI NPaKTVMKM NPUMEHEHUSI 3aKOHOA4ATENbCTBA O Pa3feslbHOM U
COBMECTHOM uMMyLlecTBe cynpyroB // 3akoHogaTenbCTBO O Opake M ceMbe U MpakTUka ero MpuMMEHEHUs.
Ceepanosck, 1989. C. 47.

Ecnu wnHOe He ycCTaHOBNEHO [OroBOpoOM, TO Cynpyram, SBRSAOLWMMCA YNeHaMn KpeCTbSHCKOro
(dbepmepckoro) xo3ancTea, MMyLLECTBO NMPUHALNEXUT Ha NpaBe COBMECTHOW COOCTBEHHOCTM (CT. cT. 257, 258
K). OpgHako B [aHHOM cryyae COBMECTHasi COOCTBEHHOCTb MMEET HeKoTopble oTnmyms. B yacTHocTw,
cybbekTamMu npaBa COBMECTHOM COOCTBEHHOCTU KPECTbSAHCKOrO (hepMepCKOro) Xxo3smncTea MoryT 6biTb HE TOMBKO
cynpyrn. maBa xo3ancTBa Npu3HaeTCsl NpeanpuHMMaTteneM ¢ MOMEHTa roCygapCTBEHHOW perncrpauumn 3Toro
X035MCTBA.

Ob6beKkToM COBMECTHON COBCTBEHHOCTM KPECTbSHCKOrO (hepMepCcKoro) Xo3amncTea BbiCTynaeT UMYLLECTBO,
npuobpeTeHHoe ANs X03AMCTBa Ha obLime cpeacTBa ero YneHoB. K TakoMy MMyLLeCTBY, B YaCTHOCTU, OTHOCATCSH
NpefocTaBneHHbIn B COBCTBEHHOCTb XO3SNCTBY WM MNPUOOPETEHHBIN 3eMerbHbIN  Y4acTOK, HaCaXaeHwWs,
XO3ANCTBEHHbIE N MHbIE NMOCTPONKWU, MENMOPATUBHbLIE U ApPYrMe COOPYXEHUS, NPOAYKTUBHBLIA M paboynin CKOT,
NTULa, CenbCKOXO3ANCTBEHHAS N MHast TEXHMKA U 06opyLoBaHWe, TPaHCMOPTHbIE CPEACTBA, MHBEHTapPb U Apyroe
nmyllectso. [Mnoabl, NpoAyKuMs U OOXOAbl, MOMyYeHHble B pesynbTate [esATEeNbHOCTU KPECTbSAHCKOro
(dbepmepckoro) xosancTea, ABASAOTCA OOLUM UMYLLLECTBOM YfIEHOB XO3ANCTBA M MCMOMNb3YIOTCA MO COrnalleHunto
Mexay HUMW.

Mpu BbIxoge M3 XO3AWCTBA OOHOMO M3 €ro YNeHOB 3eMerlbHbl Yy4acTOoK M cpeacTtBa MNpoM3BOACTBA,
npuHaanexaiume KpecTbsiHCKOMY (chepmMepckomy) XO3ANCTBY, pasfeny He noanexar. Beiweawmin ns xosamncrea
MMEET MpaBO Ha MONyYEHME [AEHEXHOW KOMMeHcalun, copasMepHOW ero fone B o6Len COBMECTHOM
COBCTBEHHOCTM Ha 3TO UMYLLLECTBO.

I'Ipvl npeKkpaweHnn KpeCTtbAHCKOro (d)epmepCKoro) XO035IMCTBA B CBA3M C BbIXOAOM N3 HEO BCEX €ro YfIEHOB
WK NO MHLIM OCHOBaHNSM obLLee MMYLLECTBO NOANEXUT pasaeny.

§ 3. Paspgen o6uiero nmyuliecTtea cynpyros

Pasgen obulero nmywectsa cynpyros perynupyetca ct. 38 CK P®. Ha ocHoBaHun gaHHoW cTaTbn pasaen
obwero umyulectBa CynpyroB MoxeT ObiTb npou3sBefeH Kak B nepuon Opaka, Tak M nocrne ero
pacTopxeHusi no TpeboBaHWIO NOGOro U3 CynpyroB, a TaKkKe B clny4ae 3asiBNEeHUS KpeauTOpOM
TpeboBaHusA O pasfgene obulero MMyLLecTBa CynpyroB Ans obpalieHnsi B3bICKaHUA Ha OO0 OQHOro U3
Cynpyros B o0LieM nmylLLecTBe CynpyroB.

OcHoBHOe npaBwno pasgena oblero MmywecTBa Mexay YyyYacTHMKaMM COBMECTHOW COOCTBEHHOCTM
ycTaHoBneHo B cT. 254 K P®. B aTon HOpme YykasblBaeTCs, YTO TakoW pasfen BO3MOXEH TOMbKO nocne
npeaBapuTENbHOMO ONPEeAEneHnst 4O KaXO0ro M3 y4acTHUKOB B NMpaBe Ha obuiee MMyLLEeCTBO.

MomeHT pasgena obLuero MMyLLECTBa CyNpyroB onpeaenseTcs MU No B3aMMHOMY corfiacuto (JoroBopom)
nubo no TpeGoBaHUo 0fHOTO M3 cynpyroB (B cyaebHom nopsigke). Kak ykassiBanoch Bbille, pasaen MoXeT GbiTb
OCYLLECTBIEH Kak BO BpeMsl bpaka, Tak 1 nocre ero pactopxeHus. MiHoraa pasgen obLero MmyLlectsa cynpyros
Heobxo4MM nocrie CMepPTU OAHOIO M3 CYNpYyroB..

CornaweHne o pasgene o6Lero MMyLLecTBa, HaXkUTOro cynpyramMmu B nepuop Gpaka, AOMKHO ObiTb



HoTapuarnbHO yaocToBepeHo. Hopma 06 o6si3atensHOM HoTapuanbHoM odopmMiieHnn BHeceHa B cT. 38 CK PO
depepanbHbiM 3akoHOM OT 29 aekabpst 2015 r. N 391-93. Mo mHeHuo PocpeecTtpa, N3NoXeHHOMY B MMCbME OT
31 mapta 2016 r. N 14-ucx/04224-N'E/16 "O HoTapuanbHOM YOOCTOBEPEeHWUM cornaiwleHus ob onpegeneHuu
aonen B obLemM MMyLLEeCTBe CynpyroB", cornaweHne ob onpegeneHun gonen B oOLEM MMYLLECTBE Cynpyros
Takke TpebyeT HoTapuanbHon opmbl.

PaccmaTprBasi Bompochl 3aknoyeHust goroBopa O pasgene obuwero mmywiectsa, criegyeT obpatutb
BHMMaHWe Ha TO 0BCTOATEeNbCTBO, YTO €Cnn B COCTaBe pasgensemMoro obuiero mmyliecrtsa eCcTb MMYLLECTBO,
COENKM C KOTOPbIM noAnexaT rocyfapCTBEHHOW peructpauuu, TO OOroBOp O pasfene BCTynaeT B Cuny C
MOMEHTa TaKkow peructpaumi. Hanprumep, B COOTBETCTBMM C LOrOBOPOM O pa3gerne obLiero nmyLiectsa OgHoMy
N3 cynpyroB B cOGCTBEHHOCTb nmepexoauT kBaptupa. Ha ocHoBaHum cT. 131 K P® npaBo cobcTBEHHOCTM Ha
JaHHOe MMYLLIECTBO BO3HUKAET C MOMEHTA €ro rocygapCTBEHHON perucTpaumm.

Mpu pasHornacumu cynpyroB (ObiBLUMX CYyNpyroB) Mo MoBogy pasfdena obLlero uMyliecTBa Cropbl
paccmaTtpuBatoTcs B cyaebHOM nopsigke.

lMneHym BepxosHoro Cyma P® B lMoctaHoBneHun ot 5 Hosb6psa 1998 r. N 15 "O npumeHeHun cygamm
3aKkoHodaTenbCTBa NpU PacCMOTPEHMM Oen O pacTopxeHuu bpaka" (n. n. 15 n 16) ykasan Ha 1O, 4YTO 06Len
COBMECTHOM COBCTBEHHOCTLIO CynpyroB, nognexaiwien pasgeny (n. n. 1 n 2 cr. 34 CK), asnsietcs noboe
Ha)XXMToe MK B Nepuof Opaka ABMKMMOE U HELBWXMMOE UMYLLECTBO, KOTOpPOE B CcUny CT. cT. 128,129, n.n. 1mn 2
cT. 213 TK P® moxeT ObiTb 00BbEKTOM MpaBa COOCTBEHHOCTM rpaXkaaH HE3aBUCMMO OT TOrO, Ha UMSI KOTo U3
CYMNpyroB OHO ObINIO MPUOOPETEHO WM KEM U3 HUX ObIM BHECEHbI AEHEeXHble cpencTea, ecnu BGpadyHbiv
[OroBOPOM MeXdy HUMU He YCTaHOBIIEH MHOW PeXuM 3TOro umyuiectsa. Pasgen obuiero nmyliecrtsa cynpyros
npon3BoauUTCA MO npasunam, ycTaHoBneHHbIM cT. cT. 38, 39 CK P® u ct. 254 [K P®. CToMmMOoCTb MMyLLECTBa,
noanexallero pasgeny, onpeaenseTcs Ha MOMEHT pacCMOTPEHNs Aena B cyae.

Ecnu 6payHbiM JOrOBOPOM U3MEHEH YCTaHOBMEHHbIN 3aKOHOM PEXUM COBMECTHOW COBCTBEHHOCTM, TO
cydy npuv paspelleHun crnopa O pasgene umyllecTtBa CynpyroB HeobxoauMo pPYKOBOACTBOBATbCS YCNOBUAMU
Takoro goroesopa. [pn aTom cnegyet MMeTb B BUAY, 4TO B cuny n. 3 cT. 42 CK P® ycnosus 6payHoro goroesopa o
peXMMe COBMECTHOrO MMYLLECTBA, KOTOPbIE CTaBAT O4HOMO U3 CYMNpyroB B KpaHe HeGnaronpusaTHOe NonoXeHne
(HanpvMep, OOUH 13 CynpyroB NMOSIHOCTBLIO NMLIAETCs NpaBa COOGCTBEHHOCTU Ha MMYLLIECTBO, HAXXUTOE Cymnpyramm
B nepwvog 6paka), MoryT 6bITb NPU3HaHbI CYyAOM HeOeNCTBUTENbHBIMU NO TpeboBaHMo aTOro cynpyra.

B cocraB wumyuecTBa, nopnexailiero pasgeny, BKMoYaeTcs oblee WMyLECTBO CYMNpyros,
MMeloLleecs Y HAX B HaNU4uM Ha BpeMsi pacCMOTPEHUs Aena B cyae NMbo Haxopasiweecs y TPeTbUX JIULL.
Mpu paspene MmyllecTBa CyAOM YyYMTbIBalOTCA Takke obwume gonrm cynpyroB (n. 3 ct. 39 CK) n npaBo
TpeboBaHusA No obsA3aTenbCTBaM, BO3HUKLIMM B MHTEpecax CeMbM.

He sBnseTca obwmM COBMECTHbIM MMYLLIECTBO, NpUobpeTeHHOe XOTA U BO Bpems bpaka, HO Ha fnnYHble
CcpefcTBa O4HOro U3 CynpyroB, NpuHaanexasLwue emy 4o BCTynrneHust B 6pak, nonyyeHHoe B Aap Mnu B nopsiake
HacnegoBaHus, a Takke BellM WHAMBMAYaNbHOro MoSib30BaHMS, 3a UCKOYEeHWeM AparoueHHOCTEN U ApYrux
npegmeToB pockown (cT. 36 CK).

B cootBetctBum ¢ n. 1 ct. 34 CK P® BnageHve, nonb3oBaHve U pacnopsikeHne obLum UMyLLECTBOM
CYnpyroB [OOSKHbI OCYLLECTBNATLCA NO uxX obowaHoMy cornacuio. B cnyyae, korga npu paccMOTpeHuu
TpeboBaHWA O pasgene COBMeCTHON COBCTBEHHOCTU CynpyroB OyaeT yCTaHOBMEHO, YTO OAUH M3 HUX MPOU3BES
oTuyKAeHue obLLero nmyLLecTsa unm n3pacxogosarsn ero no CBOEMy yCMOTPEHMIO BOMPEKU BONe ApYroro cynpyra
N He B MHTepecax ceMbu B0 CKPbIN MMYLLECTBO, NPV pasgerne Cy4oM yYMTbiBAeTCs 9TO MMYLLECTBO UMK ero
CTOUMOCTb.

Mpu dakTUyeckom npekpalleHnM CeMenHbIX OTHOLEHUI ¢y B cooTBeTcTBUM C M. 4 cT. 38 CK P® moxeT
NPOM3BECTU pa3fer NUlb TOro MMYLLIECTBA, KOTOPOe SIBNSANOCh ObLen COBMECTHOW COOCTBEHHOCTBIO CYMpyros
KO BPEMEHU MpeKpaLleHns BegeHns obLero xo3ancrea.

PasymeeTcs, BeluM, NpuOBpETEHHble  WCKMIOYUTENBHO  ANs  yAOBNETBOpeHUss  noTpebHocTel
HeCcOBEpLLEHHONETHUX AeTel (odexaa, obyBb, LUKOMbHbIE W CMOPTUBHbLIE MPUHAAMNEXHOCTH, My3blKarnbHble
WHCTPYMEHTLI, AeTckas 6ubnuoTeka v Ap.), pasgeny He noanexaT U nepegatoTca 6e3 KoMneHcauum Tomy u3
CYMNpyroB, C KOTOPbIM MpoXuBawT Aetu. [pu 3aToM BKNagbl, BHeCEHHble cymnpyramu 3a cueT obuiero
MMyLLEeCTBa CYNpyroB Ha UMsi UX OOLUMX HECOBEPLUEHHONETHUX AeTel, CUUTAIOTCSH NpUHaAANeXaLUMK



3TUM AETAM U He YYUTbIBAIOTCA Npu pasgerne obLero MMyLLecTBa Cyrnpyros.

PaccmatpuBasi Bonpoc o pasferne o6Liero MMyLLEecTBa CynpyroB, He pacTopratolumx bpak, Heobxoaumo
y4YnUTbIBaTb, YTO €CNX MNpPU 3TOM He 3aKniodaeTcs GpayHblii 4OroBOp, TO NPaBO COBMECTHOM COGCTBEHHOCTU He
npekpallaeTcs - NPoUCXoauT pasfden MMmyllecTBa (4acTu MMYLLIECTBA), HaXKMTOTO K MOMEHTY pasgena. Yto xe
KacaeTcsi NpuobpeTeHnid, BO3HUKLIMX NOcre pasfena, To 3aecb OyayT AeicTBoBaTb BCe NpaBuna, AencTBytolmne
B OTHOLLEHMW 3aKOHHOTO peXXMnMa MMYLLECTBA CyMpyroB.

CnepayeT nmeTb B BUAy, 4to B n. 19 MNocTtaHoBneHus MNMneHyma BepxoBHoro Cyga P® ot 5 Hosabps 1998 r.
N 15 pasbsicHseTCs, 4YTO TedeHue TPEexSNIeTHEro CpoKa WCKOBOW [AaBHOCTM Ans TpeboBaHwi O pasgene
UMYyLLEECTBA, ABMSOLWErocs obLen CoOBMECTHON COOCTBEHHOCTBIO Cynpyro, 6pak KOTOPbIX pacTOPrHyT (n. 7 CT.
38 CK), HyXHO ucuMcnATb He CO BPEMEHW MpekpalleHus Gpaka (CO AHS rocyaapCTBEHHOM perncrpauum
pacTop>eHuns 6paka B KHUre permctpauumn akToB rpaKgaHCKOro COCTOSIHUA MpU pacTOpXeHun Gpaka B opraHax
3arca, a Npu pactopXXeHun Bpaka B cyae - CO AHSA BCTYMNEHNsI B 3aKOHHYHO CUIY PELLUEHUs), a CO OHs, Korga nuuo
y3Hano unun JOSMKHO BbINo y3HaTh O HapyLUEHWM CBOErO MpaBa M O TOM, KTO ABMSETCS Hagnexawmm OTBETYMKOM
no McKy o 3awmTte atoro npaea (n. 1 ct. 200 TK). Tak, B cnope O pasgene HeELBMXMMOIO MMYLLECTBA,
npuobpeTteHHoro B Gpake, koTopbii Gbin npekpaiweH B 2009 r., BepxoBHbin Cyg P® obpatnn BHMMaHWe Ha
MOMEHT MCYUCIIEHMS CPOKa UCKOBOM AABHOCTU, KOTOPLIN OOMMKEH OblN MCYMCNATLCA C AaThl, KOrga ucrtey y3Harn o
YNHUMBIX MPEnATCTBMAX B MOMb30BaHMM WMYLLECTBOM; €CrnvM Nnocrne pacTtopxeHus Opaka ObiBLUME cynpyru
NPOAOMKAOT NOSb30BaTbCA OOLUM MMYLLLECTBOM, TO CPOK MCKOBOW AABHOCTM HauMHaeT TeYb C TOro AHS, Koraa
OOHUM U3 HUX OyOeT coBepLUeHO OeNcTBue, NPEnATCTBYHOLEE OPYroMy CyMnpyry OCYLLeCTBMSTb CBOM MpaBa B
OTHOLLUEHMU 3TOr0 UmyLlecTsa <1>.

<1> Onpegenenne BepxosHoro Cyaa P® ot 1 ceHTabps 2015 r. N 49-KIM15-15.

CornacHo ct. 39 CK P® npu pasgene o6uiero umyliectea CynpyroB u onpegeneHuu aonen B 3Tom
MMmyllecTBe AONM CYynpyroB NPU3HAKOTCA paBHbIMWU, €CliIM UHOe He NpeAyCMOTPEeHO AOroBOPOM MeXAay
cynpyramu. BmecTte ¢ Tem cya BnpaBe OoTCTYNUTbL OT NpUHUMNA paBeHCTBa AOJieM CynpyroB B ux obuem
MMyLLecTBe, UCXOAA U3 MHTepPecoB HeCOBEpLUeHHONETHUX AeTel U (MNKU) UCXOAA M3 3acnyXuBaloLlero
BHUMaHUA MHTepeca OAHOro U3 CynpyroB, B YaCTHOCTMU, B CIlyvasix, eCrliu Apyro cynpyr He nonyu4an
[OX0AO0B MO HEyBaXWUTelNbHbIM NpPUYMHAM WM pacxopoBan oblee MMyLECTBO CYNpyroB B yuiep6
MHTepecam ceMbM.

OG6LLelt NO OTHOLLEHUIO K AAaHHOMY MOSOXEHUIO IBNSAETCA HopMa Nn. 2 cT. 254 TK P®, rae ykasbiBaeTcs, YTO
npv pasgene obLlero MMyLLeCcTBa U Bblgene N3 Hero AoMen JONu Cynpyros Npu3HaKTCst paBHbIMU. BmecTe ¢ Tem
B 3TOW X& HOpME COLEPXKMTCS MOJIOXKEHNE O TOM, YTO AaHHOEe MPaBUIIO0 MOXET ObiTb M3MEHEHO dheaeparnbHbIM
3aKOHOM WNN COrnaleHUeM Y4aCTHMKOB COBMeCTHoW cobctBeHHocTUM. Ctatba 39 CK PO koHKpeTuaupyeT
Ha3BaHHOE MpPaBuUO NPUMEHUTENBHO K COBMECTHON COBCTBEHHOCTM CYMNpYyroB, YTOYHSAS criyvyanm OTCTYNneHus ot
obLiero npaswuna.

Bo-nepebix, aHanuanpysa n. 1 ct. 39 CK P® n gpyrne nonoxennsa Kogekca, MOXHO caenaTb BbIBOL O TOM,
YTO CcornalleHMeM, U3MEHSIIOWMM MPUHLMN paBEeHCTBa [ONen CynpyroB npw onpegeneHun gonen B obuiem
umyLLecTse, MoxeT ObiTb OpadHbii JoroBop, AoroBop 00 onpeageneHuu fonen B o6LWEM umyLLecTBe unu
[0roBop o pasgere obLero nMmyLLecTsa Cynpyros.

Bo-BTOpbIX, B N. 2 cT. 39 CK P® cogepxntca uckrnoyeHne us obwero npasuna, garlee BO3MOXHOCTb
cygy OTCTynUTb OT NpuHUMNa paBeHcTBa fonen. lMpu 3ToM 3akoH ykasbiBaeT Ha HeoOXoAUMMOCTb y4yeTa
WHTEPECOB HECOBEPLLUEHHONETHUX AeTen. Peub nget o6 yBenuyeHun 0onuv TOro cynpyra, ¢ KOTOpbiM OCTalTCH
Takne petn. Bo3MOXHO yBenudeHue [Onu cynpyra, KOTOpbIA SBRASETCS HeTpyAoCnocoOHbIM BCneacTeue
GonesHu, Bo3pacta "MnNM MO MHbIM HE3aBUCALLUM OT Hero obCcToATenbCTBaM NULLEH BO3MOXHOCTM MONydatb
goxon oT TpydoBow gedtenbHocTu" (cM. n. 17 TNoctaHoBneHusa NneHyma BepxosHoro Cyaa P® ot 5 Hoa6ps
1998 r. N 15). Kpome TOro, BO3MOXHO yBENUYEHME OO OOHOr0 N3 Cynpyros, €Criv BTOPOW MO HEYBaXXUTENbHbIM
NpUYMHaM YKITOHANCA OT TPyAOBOW AeATenbHOCTM nNnbo pacxogoBan obliee UMyLLEeCTBO BOMPEKU MHTepecam
cembu. Ha npaktuke npu pasgene obuwiero mmyliectsa cyAbl YYMTbIBAOT MPOdeCcCMOHarnbHbIE WMHTEpPECHI
cynpyroB (Hanpumep, My3blkanbHbIA WMHCTPYMEHT nepedaeTcs My3blkaHTy). MoryT yuuTbiBaTbCA W WHblE
MHTEpechl (Hanpumep, KonnekumoHupoBaHue). MNpuHMMasn pelleHne 0O OTCTYMNMEeHMU OT MpUHLMMNA paBeHCTBa



Jorner Unn o NpUopUTETE OAHOTO M3 CYMPYroB Mpu rnepegaye KOHKPETHOro MMYLLECTBA, Cyd B CBOEM peLUeHUM
065a3aH NPMBECTM COOTBETCTBYIOLLIME MOTMUBbI.

Pasgen obwero umyulectBa cynpyroB (GbiBLUMX CYnNpyroB) He ocBo60XaaeT ObIBLUMX YYaCTHUKOB
COBMECTHON COBGCTBEHHOCTM OT COOTBETCTBYIOLUMX O0SI3aTenbCTB Nepep kpegutopamu. B cBssn ¢ atum npwu
pasgene VMyLLecTBa MO [OTOBOPY Hapsdy C Beljamu, NepexoasiiMmy B COBGCTBEHHOCTb CTOPOH, cregyet
yKasblBaTb U UMYLLECTBEHHble 06GA3aTenbCTBa neped TPeTbUMU NMuamiu, KoTopble 6YAeT UCNONHATL Kaxaas U3
cTopoH. Ecnu xe pasgen npovssoautcs B cynebHOM nopsigke, TO Cyf B pelleHun ykasbiBaeT Ha 0653aHHOCTb
ObIBLUMX YYaCTHUKOB COBMECTHOM COBCTBEHHOCTU TMpPOM3BECTM BbIMnaTty gonroB. B atom cnyvae ponru
pacnpeensoTcs NPONopPLMOHANbHO NPUCYXAEHHbIM OOMSM.

Mpn pasgene mmyLlecTBa KPeCTbSHCKOTO (hepMepcKoro) Xo3siNCTBa OONM UNIEHOB TaKOro XO03sMcTBa
MPU3HATCA PaBHbIMUK, €CNN CorMnalleHmeM Mexay HUMKM He npegycMoTpeHo nHoe (cT. 258 IMK).

§ 4. OTBETCTBEHHOCTb CYMpPYroB No obs3aTenscTeam

B cootBeTcTBUM CO CT. 24 K PO rpaxgaHuH oTBe4YaeT no cBouM obs3aTenbCcTBaM BCeM NpuHagnexawmm
€My UMYLLECTBOM, 32 MWCKMOYEHMEM MMYLLECTBA, Ha KOTOPOE B COOTBETCTBUM C 3aKOHOM HE MOXeT ObiTb
obpawieHo B3bickaHue. [10 OTHOWEHMIO K fuuaMm, cocTodwmMM B Opake, HO BbICTynawwum B
rpakgaHcKo-NpaBoBbIX 06s13aTeENbLCTBAX HE B MHTEPECAX CEMbM, a B JINYHbIX MHTEpecax (Hanpumep, Npu Nnokynke
oOHUM M3 cynpyroB cebe nanbTo) unm no obsA3aTenbcTBaM, BO3HUKWMM [0 3aknoyeHus Opaka, 3akoH
yCTaHaBMnMBaeT, YTO B3bICKaHMe Mo obsA3aTenbCcTBaM OQHOIo U3 CyNnpyroB obpallaeTcs B NepBylo ovyepenb
Ha UMYLLECTBO AAHHOro Cynpyra M TOJIbKO NMpPXU HEeJOCTAaTOYHOCTU 3TOro MMyLLecTBa KpeauTop BripaBe
TpeboBaTb BblAgena Aosv cynpyra-aoshkKHMKa U3 ooLero uMmyLlecTsa AnAa obpalweHns Ha Hee B3bICKaHUA.

MpaBo TpeGoBaTtb Bbidena [AOMU Cynpyra-AOrHKHUKA MO CYLIEeCTBY O3HayaeT pasfen obLiero umyllecTsa
CynpyroB.

U3 cT. 255 TK PO cnepgyert, 4to, ecnu BblAeneHne AONM B HAType HEBO3MOXHO NUOO MpOTMB 3TOrO
BO3paxkaeT Cynpyr, Kpeautop BrnpaBe TpeboBaTb MPoAaXu Cyrnpyrom-4orikKHUKOM CBOEW AOMnu Opyromy Cynpyry
no ueHe, copasaMepHOW PbIHOYHOW CTOMMOCTU 3TON A0NW, ¢ obpalleHMeM BbIpyYEHHbIX OT NPOL4aXW CPEeACTB Ha
noraweHune gonra. B cnyyae oTkasa cynpyra oT npuobpeTeHus Jonu KpeguTop Brnpaee TpeboBaTb Mo cydy
obpalleHns B3bICKaHWS Ha JOM0 Cynpyra-goibkHMKa B npaBe obLien cCoOOCTBEHHOCTU NyTEM NPOAAXM 3TOW A0Nn
C NyGnMYHbIX TOProB.

Mo o6wum obsizaTenbCTBaM CynpyroB, a Takke No obsizaTenbCTBaM OOHOro U3 CynpyroB, ecnu
CyAOM YCTaHOBIEHO, 4YTO BCe Nofny4yeHHoe No 06A3aTenbLCTBaM OQHUM U3 CYNpyroB 6b151I0 MCNOMb30BaHO
Ha HyXAbl CeMbM, B KayecTBe CONMAAPHbIX AOMKHUKOB BbiCTynaroT oba cynpyra. B Takux cnyuasx
B3biCKaHue obpaljaeTcs Ha obLiee MMyLLECTBO.

Mpy HegoOCTaTOMHOCTM O6LLEro UMyLLLECTBA Ha MoralleHue Aonra Kpeautop BripaBe obpallaTh B3biCKaHUe
Ha MMYLLECTBO KaXXOoro cynpyra B OTAENbHOCTM Kak MOJIHOCTbIO, Tak U B YacTu gonra. Ecnv nmyulecTea ogHoro
U3 CynpyroB HEAOCTATOYHO Afsl BO3MELLEHMsl 4onra, TO KpeamTop UMeeT NpaBo TpeGoBaTh HEAOMONyYeHHoe OT
Apyroro cynpyra.

B Tex cnyyasix, korga cynom byneTt ycTaHOBMEHO, YTO B 0oOLeM MMyLLECTBE €CTb BeLUM, NPUobpeTEHHbIE
MPecTynHbeiM MyTeM, MO0 MMYLLECTBO YBENIMYMIIOCb 3a CYeT CpeAcTB, AOObITbIX TakMM MyTEM, B3bICKaHWE
obpawjaetcs Ha obwee mmywectBo. B cooTBeTCcTBUM C rpakgaHCKO-NpoueccyarnbHbiM 3aKOHO4ATENbCTBOM
BCTYMMBLUWIA B 3aKOHHYIO CUIy NPUroBOpP Cyda Mo yrornoBHOMY Aeny obsasaTeneH And cyaa, paccmatpuyBalowero
0eno o rpaxaaHCKo-NpaBoBbIX MOCMEACTBMAX OEWMCTBUM Nuua, B OTHOLUEHUW KOTOPOrO COCTOSINCA NPUroBop
cyfa, nuib No Bomnpocam O TOM, UMENU N MEeCTO 3TU AENCTBUS M COBEPLLEHbI N OHU AaHHbIM NuuoMm. Pasmep
BO3MELLLEHUS Bpeda ONpeaenseTcs Npy pacCMOTPEHUU rpaxaaHckoro ucka. Npu aToMm, Kak ykasbiBaeTcs B M. 9
MocTtaHoBnenus MNMneHyma BepxosHoro Cyaa CCCP ot 31 mapta 1978 r. N 4 "O npumeHeHun 3akoHogaTenbCcTBa
npyu paccMoTpeHun cygamu gen ob ocBoboXaeHUM umyllecTBa OT apecTa (MCKMYeHun us onmcn)" <1>, Ha
OOJH0 KAXXOO0ro U3 CynpyroB AOMMKHO NPUXOANTLCS Kak MMYLLIECTBO, HA KOTOPOE MOXET ObiTb HANOXEH apecT, Tak
N TO NMYLLECTBO, KOTOPOE HE NOANEXMUT apecTy.




<1> Cm.: C6opHuk noctaHoBnenun [IneHymoB BepxoBHbix CymoB CCCP un PCOCP (Poccunckon
depepaumm) no rpaxxgaHckum genam. M., 1995. C. 53.

paxxgaHckoe 3akoHOOATeNbCTBO ycTaHaBnMBaeT obluiee npaBuiio, B COOTBETCTBMM C KOTOPbIM 3a Bpef,
NPUYUHEHHbIA HECOBEPLUEHHOMNETHMMM OETbMU, OTBEYalT nx poautenn. MNpn aTom ecnu poauMTenu COCTONAT B
6pake, To cornacHo cT. 31 CK P® B3bickaHne obpallaeTtcsa Ha ux obwee umyllecTso. B cootBeTcTBum C n. 4 CT.
1073 'K P® 06s3aHHOCTb poauTenen no BO3MELLEHNI0 Bpeaa, NPUYMHEHHOTO MarofieTHUMK, He NpeKpalaeTcs
Jaxe npu AOCTUXKEHUUN OAETbMU COBEPLLUEHHONETUS.

HekoTopbiM MCKMIOYEHNEM M3 OOLLEro npaBwuna sBMASiETCS MONIOXEHWE, Kacalolleecsi OTBETCTBEHHOCTM
CYMpyroB 3a Bpef, NMPUYMHEHHBIN NX HECOBEPLUEHHONETHUMM OeTbMU B Bo3pacTe oT 14 oo 18 neT, ecnu y Hux
€CTb Kakue-nmbo [OO0XOAbl WM WHOE WMYLLECTBO, AOCTATOYHOE Ans BO3MelleHuss Bpega. B atom cnyyae
poauTenu oteevaroT cybcuMamapHo (OONONHWUTENBHO) TOMNbKO B HegocTawwen Yactu. Kak cnegyeT m3 n. 3 CT.
1074 TK P®, 06a3aHHOCTb poauTenei nNo BO3MELLEHMIO Bpeaa npekpallaeTcs:

- MO AOCTWXEeHUN 3TUMU OeTbM COBEPLUEHHONETUA,

- Korga y peten 0O [OOCTUKEHUS CoBepLUeHHOoNneTna noasBunnuCb Aoxodbl uUnnm MHOE UMYLLECTBO,
AOCTaTo4YHOE O5A BOo3MeLlleHUa Bpeaa;

- Korga getm oo OOCTMXKEHMSI COBEPLLEHHONETUS Npuodpenu NosmHy geecnocobHocTb (BCTynunm B Opak
nnbo aMaHCMNMpPOBaHbI, T.€. 00 bABEHbI NOMHOCTLIO A4eeCNOCOOHBIMN).

o BBefeHust B aerictBue CemMenHOro kogekca 3akoH npegycmaTtpuBarn HeKoTopble criydau yBeOOMIEHMUS
CYNpYyrom-AomKHNUKOM CBOUX KpeauTopoB. Peub nget o nepemeHe camunuun. B cootsetctBum c n. 2 1. 19 TK PO
pUCK NOCNeAcTBMN, BbI3BaHHbIX OTCYTCTBMEM Y KPEOMTOPOB CBEAEHWA O nepemMeHe damMunun, nexuT Ha
OOJDKHUKE.

CornacHo n. 1 cT. 46 CK P® cynpyr o6s3aH yBe4OMMATb CBOErO KpeanTopa (KpeanTopoB) O 3aKI0YEHUM,
06 M3MEHEeHMN nnm o pacTopxXeHun 6payHoro gorosopa. [pn HeBbINONHEHUW 3TOWM 06A3aHHOCTM CyMnpyr oTBeYaeT
no cBOUM 0bs3aTenbLCTBaM HE3aBMCMMO OT CoaepXaHuns bpavHoro gorosopa.

Kak BnaHo, 3akoHogaTtenem npeanpuHaTa nomnbiTka rapaHTMpoBaTh NpaBa KPeauTopOoB MpU 3aKMoyeHun,
M3MEHEHUN W pPacCTOpPXeHWM OpadyHoro [oroBopa MNyTeEM YCTaHOBMEHUS 00S3aHHOCTU Cynpyra-AoihKHUKa
yBEeOOMIIATb 00 9TOM CBOMX KPEeAMTOPOB HE3aBUCUMO OT BenU4uMHbl gonra. C y4yeToMm TOro, YTo rpakgaHckoe
3aKoHOOATENbCTBO UMEHYET KpeguTopamu Nuul, MMELWMX npaBo TpeboBaTb OT AOMKHMKA WCMOMHEHUSA €ro
o06s3aHHOCTEN, Npy GykBanbHOM npoyTeHun cT. 46 CK PO cnepyert, 4To y cynpyra-gomkHuka ectb 0653aHHOCTb
yBEAOMNATb, HaMpuMMep, OpraHusaumio, C KOTOPOW 3akryeH OOroBop npokaTa Benocunega, O 3akmioyeHun
GpayHoro cornailenusi. Mo Bcew BUOMMOCTM, MpakTMka MPUMEHEHUS CT. 46 MongeT No MyTWU rapaHTUpPOBaHUS
npaB KpeaMTOPOB TONbKO MO cAernkam, SIBNSARLWUMCSA ANUMTENbHbIMA NMOO 3aKMYEHHBIMU TPaXOAHUHOM -
MHAMBUAOYyanbHbIM NpeanpuHuMmarenem, nubdo no obsisatenbCTBaM, BbITEKAOLWUM M3 OOTOBOPOB, TpebyoLmx
HOTapuanbHOro ohopMITEHNST UNN FOCYAAPCTBEHHOW perncTpaumu.

Mpn HeBbINOMHEHUN 00S3aHHOCTM YBELOMMATL CBOMX KPeOUTOPOB O 3aKMOYEHWMU, WU3MEHEHUU UMK
pacTtopxeHnM OpayHoro JoroBopa cynpyr oTBevaeT Mo CBOuM oOsi3aTenbcTBaM He3aBUCMMO OT OGpayHoro
goroBopa. Bmecte ¢ Tem CeMeliHbIi KOOEKC NpedycMaTpvBaeT MpaBO KpeauTopoB TpeboBaTb W3MEHEHWs
YCIMOBUIN UM PaCTOPXKEHWST 3aKMOYEHHOTO MeXZy HWMW [OroBopa B CBSA3M C CyLECTBEHHO WU3MEHMBLUMMUCS
obcToaTenbcTBaMu.
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nasa 4. BPAYHbIA JOTOBOP
§ 1. 3akntoyeHne BpayHoro goroesopa

BpayHbIii JOTOBOP - 3TO COrnalleHrMe MyX4YMHbI U XEeHLWWHbI, BCTynawwmux B 6pak, unu cornaweHue
cynpyroB, onpegensiiollee MMyLLeCTBEHHble NpaBa U 06s13aHHOCTU CYNpyroB B 6pake 1 (Mnu) B cnydyae ero
pacTopXeHus.

BakoHopaTenbctBo  Poccuiickor  umnepun, paBHO Kak W COBETCKOE  3aKOHOAATEeNbCTBO, He
npegycMmaTpuyBano 3aknoyeHns GpadHbix 4oroBopoB. Poccuiickoe (MOCTCOBETCKOE) 3aKOHOAATENbCTBO BMNOTh
0o 1 auBap4a 1995 r. Takke He NnpegycMaTpmBarno BO3MOXHOCTb 3aKNIOYEHUS TakMX COrnalleHun.

PernameHTaums BO3MOXHOCTWM 3aKkNiOYeHUs COrMnalleHns mexay CcynpyramMmum no noBOAYy CyAbObl
umyLlecTBa, npuobpeTeHHOro BO BpeMs Opaka, BnepBble nosiBUNacb B 4YacTu nepsBon [paxpaHckoro
koaekca P® (ct. ct. 253 1 256). B yactHOCTK, B cooTBeTCcTBUM C N. 1 CT. 256 Kogekca MMyLLeCcTBO, HaXxuToe
cynpyramu BO BpemMsi Opaka, SBMsieTC UX COBMECTHOW COOCTBEHHOCTbIO, €CN OOrOBOPOM MeEXAY HUMMK He
YCT@HOBMIEH WHOW pexuMm 3Toro umyulectsa. CemenHbIn kogekc P® pasBuBaeT gaHHoe MOMOXeHUe,
Ha3biBasi Takoe cornaweHue 6pavyHbIM JOrOBOPOM.

CnpaBegnvBoCcTM paau criegyeT OTMeTWUTb, YTO 3af4ofro A0 NPUHATUS YacTu nepson [paaaHckoro
kogekca n tem 6onee CemelHoOro kogekca Hekoe nopobue GpayHoro goroBopa yxe cyuiectsoBano. MHorga
Cynpyrv 3aknto4vanu mexay coboii cornalleHusl, UIMeHOBaBLUMECS JOrOBOpPaMu O NPaBOBOM pPeXMMeE UMyLLecTBa
cynpyroB. Takvue 4OroBopbl yA0CTOBEPSNUCE HOTapuarbHO.

3akpenneHHas B [paxgaHckoM, a 3ateM n B CeMerHOM KoAeKkce BO3MOXHOCTb 3aKroveHus 6padHoro
[OroBopa CBMOETENbCTBYET O HEKOTOPOM PacrnpoCTpaHeHN ANCMO3UTUBHOCTU B CEMENHOM 3aKOHOAATENbCTBE.
Cynpyrn obnagatT cBobogov Bbibopa BapuaHTa MoBedEeHUs, MMEelT BO3MOXHOCTb OCYLLECTBMSATbL CBOHO
NpaBoOCyOBEKTHOCTb M CBOM CyOBbEKTMBHBIE MpaBa No CBOeMy yCMOTpeHmto (cT. 7 CK).

BesycnosHo, cynpyrn MoryT He 3akniovaTb 6payHblii 4OrOBOP, M B 9TOM Clyvae BCe MMYLLECTBEHHble
OTHOLLEHMS MEXAY HUMWN PerynupyoTca nMmnepaTuBHbiMu (0bweoba3aTenbHbIMKM) Hopmamy CeMenHoro kogekca
(cT.cT. 33 -39, 89 - 92).

Ecnu e cynpyru 3aknioumnm 6payHbli 4OroBOpP, TO YaCTb MMYLLLECTBEHHbIX OTHOLLEHWUI, CKIaAblBaOLLMXCH
MEeXOy HUMW, perynupyetca 3TUM [OroBOopoM. Hanpumep, npu pasgene mmyliectsa Mexgy cynpyramu B
cynebHom nopsigke cyn OyoeTr  MCXOAMTb M3 COOTBETCTBYIOLMX MONIOXKEHWWA [JoroBopa WM npasuna,
npegycmoTpenHsle cT. ¢T. 38 n 39 CK P®, npumeHATbCA He OyayT.

Camum dpaktom BrntoveHus cT. 40 B CemenHbIn Kogeke B odepeaHon pas (Bcned 3a n. 1 ¢r. 256 TKwm n. 1
cT. 33 CK) npoBosrnatuaeTcs npaso CynpyroB 3akniounTb GpayvHbIn orosop. 1o cyTu xe cogepxaHne ykazaHHOM
cTaTtby CBOOUTCA K onpegeneHuto GpavHoro goroeBopa (AeduHUTMBHAA Hopma). [pu atom B geduHUuMIO
BKITHOYEHbI CreayoLmne NpusHaKku:

- BO-NepBbIX, GpayHblii 4OrOBOP - 3TO COrnalleHue;

- BO-BTOpbIX, CYOBLEKTHbIA COCTaB COrnalleHuss - 3To nuua, BcTynawwue B OGpak (npeanonararolume
BCTYNWTb B Bpak) unu yxxe BCcTynueLume B Opak (cynpyru);

- B-TPETbWX, HanpaBMneHHOCTb COrMalleHUs - 3TO onpenesieHMe UMYLLECTBEHHbIX NpaB U 0bs3aHHOCTEN
Cynpyros.



Kak n3BecTHO, onpederieHne Kakoro-To MOHSATUS OOMMKHO OXBaTblBaTb €ro CyLLECTBEHHble mnpusHaku. C
y4yeToM 3TOro obcTosATeNnbCTBa MoGoe onpedeneHne B HEKOTOPOW CTEMeHW YCMOBHO, HEMOSHO. YCIOBHOCTb
onpeaeneHna GpayHOro O0OroBOpa COCTOWUT B TOM, YTO HanpaBMNeHHOCTb (codep)KaHue) ero AaHa WU3NULIHe
LUMPOKO. BpayHbIM 4OroBOPOM MOXHO OMNpeaeniTb He Bce, a TONbKO YacTb NpaB U 06s3aHHOCTEN Cynpyros.

AHanuns Hopm [paxpgaHckoro u CeMerHOro KoAeKCOB MO3BONSET cAenaTtb BbIBOL4 O TOM, YTO OpaudHbIN
[OroBOp He SBNSAETCH YEeM-TO YHUKamnbHbIM. HanpoTuB, OpayvHbIi AOroBOp - 3TO OAWH U3 BUAOB
rpaxpaHcko-npasoBoro gorosopa. O60CHOBaHMEM JaHHOIO YTBEPXAESHUS MOXET CryXuTb cnegytouliee. Cama
BO3MOXHOCTb 3aknioyeHusi bpayHoro gorosopa npegycmatpuBaeTtcs B [paxagaHckom kopekce. MameHeHue wu
pacTtopxxeHne GpadyHOro 4oroBopa MPOU3BOOATCS MO OCHOBAHWSIM U B MOPSiAKE, KOTOpblE TAKKe YCTAHOBIIEHbI
HopMamu [paxgaHcKoro Kogekca AN U3MEHeHMs1 U pacTopkeHus gorosopa (n. 2 cr. 43 CK). AHanornyHoro
yKasaHus Ha 3aknwoyeHume bpayHoro goroBopa B CeMeMHOM kogekce HeT. JTO ynylweHWe B 3HadyuTernbHON
CTeneHn HMBenupyeTcs npasunom, cogepxawmmcs B cT. 4 CK P®: k oTHOWeEHWAM, perynmpyeMbiM CEMENHbBIM
3akoHoOaTenbCTBOM, B cybGcumanmapHOM MNopsake MPUMEHSIETCA rpaXaaHCKoe 3akoHOAaTenbCTBO MOCTOMbKY,
MOCKOMbKY 3TO HE NPOTUBOPEUUT CYLLECTBY CEMENHBIX OTHOLLEHUIA.

Tak kak OpayHbll [[OroBop $BNSETCA OOHMM M3 BMOOB PaKOAHCKO-MPaABOBOrO A0roBopa, TO
pernaMmeHTaumst OTHOLLUEHWW, CBA3aHHbIX C GpayHbiM OOroOBOPOM, MOXET OCYLLECTBAATbCA WCKIOYUTENBHO
Poccuinckon ®epepaumen. Cybvektol Pefepaummn BnpaBe NpuHMMaTh akTbl MO CEMENHOMY 3aKOHOAATENbCTBY,
O[HaKo u3aHne UMy akToB, COAEPXKaLLMX HOPMbI, KacaroLimecst 6payHoro 4OroBopa, HenpaBoOMEPHO.

Cnepyet obpaTuTb BHMMaHME Ha TO, YTO B OTNMYME OT 3aKOHopaTenbCTBa psAAa €BPONEeNCKUX
rocyfapcTB pPOCCUMCKOE 3aKoOHOAATEeNbLCTBO MNpeAycMaTpUBaeT BO3MOXHOCTb 3aKrflOYeHUs TaKoro
cornaweHusi ToONbKoO MO noBoAy uMyLlecTBa (MMyLleCTBeHHbIX npas). HepenctButenbHbIMM OyayT
nonoxeHusi 6pa4yHoOro oroBopa, pernaMmeHTUpyoLWme NMMYHble B3aMMOOTHOLLEHUSI CYNpYroB..

Kpome 6payHoro pgoroBopa, perynvpoBaHMe WMYLLECTBEHHbIX OTHOLUEHUM MexOy Cyrnpyramum MOXEeT
OCYLLECTBNATLCA cornaweHnem o pasgene obuwero nmywectsa cynpyroB (n. 2 c1. 38 CK) u cornaweHuem o6
ynnate anumeHToB (cT. 99 CK). [lo coBMecTHOMY 3asdBREHMIO CynpyroB HOTapuyC BbldaeT CBMAETENbCTBO O
npaBe COOCTBEHHOCTU Ha o0 B 06LeM nmyecTtee. Cynpyri MOryT coBepLlaTth U MHble CAENKN <1>.

<1> Cm. 06 atom: YedpaHoBa E.A. MNopsigok U ycrnoBuUsi COBEpLUEHUst cOenok mexay cynpyramu //
HoTtapuyc. 2005. N 1. C. 15 - 25; TutapeHko E.[1. [NoHsATMe 1 xapakTepucTuka cornawlueHuin B cemenHom npase //
CemenHoe n xunnuuiHoe npaso. 2005. N 2. C. 7 - 9.

Kesanudumkauus 6padHoro goroBopa B KaydeCTBE OAHOro M3 rpaxgaHCKo-NpaBOBbIX AOrOBOPOB MO3BOMSET
coenatb BaXHbI MPaKTUYECKMMA BbIBOA: MOCKOMbKY 9TO HEe npoTuBOopednt HopMam CeMenHoro kogekca W
CYLLEeCTBY CEMEWHbIX OTHOLWEHWA, TO K OpadyHOMy [OroBopy MPUMEHSOTCA HOPMbl  FpaXKaaHCKOro
3aKkoHodaTenbCTBa O CAENKax, UCMOMNMHEHUM 00s3aTENLCTB U T.A4. OTO B MOMHOMW MepPe OTHOCUTCS U K 3aKMIOYEeHUIO
OpayHoro goroesopa.

CornaweHne wmexgy cynpyramm [OMMKHO 3aknoyaTtbCAa B COOTBETCTBUM C HOpMaMu rpaxgaHckoro
3akoHopaTenbCcTBa, obecneumBaowmmn csoboay gorosopa (cT. 421 TK). Cynpyrm nubo Gyaywme cynpyru
BrpaBe (HO He 0053aHbl) 3akn4MTb BpadHbIv JoroBop. MNoHyXOeHMe K 3akNOYEeHN0 JoroBopa He gonyckaeTcs (
n. 1 ct. 421 TK). Bpsg nv, ogHako, MOXHO COrnacuTbCA CO Creaylwum yTBepxaeHneM: "bpayHbin gorosop
OCHOBaH Ha paBeHCTBE CTOPOH W npegnonaraeT ceBobony Bbibopa napTHepa npu ero 3akmoyeHun” <1>. Kak
M3BECTHO (3TO OTMEYaloT 1M aBTOpPbI NPUBEAEHHOW UnTaThl), 6payHbIi 4OroBOp OTNM4aeTcs 0cobbiM CyOBEKTHBIM
COCTaBOM <2>.

<1> PeytoB C.W., 3akanuHa N.C. BpauHbin gorosop. Mepmsb, 2000. C. 6.
<2> Cwm.: Tam xe.

Ycnosusi OpayHoOro goroBopa onpeaensoTes Mo YCMOTPEeHuMto cTopoH (n. 4 ct. 421 TK). OgHako gorosop
AOJNKeH COOTBETCTBOBATb obsa3aTenbHbIM ana CTopoH npasuniam, YyCTaHOBJIEHHbIM 3aKOHOM N MHbIM NMpaBOBbIM



aKToM (MMnepaTUBHbLIM HOpMaM), AENCTBYIOLLUM B MOMEHT ero 3akrtodeHus (cT. 422 [K).

N3 cT. 41 CK P® cneayeT, 4TO GpayHbIi AOroBOP MOXET ObITb 3aKNOYEH Kak A0 BCTyNneHus B bpak,
TaKk M BO BpemMsi CyLleCTBOBaHWUA OpayHbIX OTHOWeEHWW. HoTapuanbHO OgOpMMEeHHOe cornalweHune,
3aKIMHOYEHHOE MYXXUYMHOW U XEHLUMHOW OO0 BCTynneHus B 6pak, BCTynaeT B CUIY TOMbKO MOCre perucrpaumm
Opaka. B Tex cnyyasx, korga MyX4nHa 1 XeHLmHa, byayumn cynpyramu (He3aBMCUMO OT TOrO, CKOJIbKO BPEMEHMU
MPOLUNO C MOMEHTa 3aknioyeHus 6paka), pewnnm onpeaenuTb CBOe UMYLLECTBEHHOE MOSOXeHNe NocpeacTBOM
BpayHoro goroeopa, cornalleHne BCTynaeT B CUy C MOMEHTa HoTapuanbHOro ohopmneHuns.

WNTak, GpayHblii 4OroBOp MOTYT 3aKniovaTh:

1) cynpyru, T.e. nuua, COCTosILLME B 3aperncTpupoBaHHOM Opake. bpak 3aknioyaeTcs B opraHax 3arca u
cUMTaeTCs 3aKIYEHHbIM CO AHSI rocy4apCTBEHHON perncTpaumm 3aknodeHms 6paka (ct. ct. 10, 11 CK);

2) nvua, BcTynatwowue B 6pak. BpayHblii 4OroBop MMEIKT BO3MOXHOCTb 3aKMOUYMTb TOSMBbKO NnLa, MoryLume
cTaTb Cynpyramu.

Kak oTmevanock, 6payHbii 4OroBOp eCTb BUA rpaxkgaHCcKo-npaBoBoro gorosopa. OgHako npu cpaBHEHUM
Kpyra cyGBbekToB, COBEpLUAIOLLMX FpaXaaHCKO-NpaBoBble CAENKM B COOTBETCTBUM C [paxagaHCKMM KOAEKCOM U
MUMeloLWMX MpaBO 3aKMuUTb OpauyHbli 4OroBOp, OOHApYXMBAKTCA MX CyLleCTBEHHble pa3nuuns. bpauyHbiii
AOroBOp MOryT 3aKmuMTb TOMbKO rpaxaaHe. W nockonbKy Opak 3aknioyarT My>XYMHa U KeHwmHa (n. 1 cT. 12
CK), TO 1 GpayHbI JOrOBOP MOIYT 3aKIMUNTL COOTBETCTBYIOLLME NMLA.

Mo obwemy npaBuny GpayHbIi 4OTOBOP MOTYT 3aKMOYUTb Nnua, JocTuriume GpayHoro Bo3pacTta, T.e. 18
net (n. 1 ct. 12, n. 1 ct. 13 CK), BMecTe ¢ TeM opraHbl MECTHOrO CamoynpaerieHust MOryT no npocbbe nuy,
Xenawowmx BCTYNUTb B Opak, paspelwmnTb 3akmodveHve Opaka nuuam, gocturwumm 16-neTHero BospacTa.
JonycTMo 3TO Mpu HaNMynM yBaxnTenbHbIX NPUYMH. 3akoHaMmu cybbekToB Poccurickon Pegepaumm MoryT 6biTb
YCTaHOBMEHbI MOPSAOK U YCMOBUSA, NPU HanNMuun KOTOPbIX BCTyMneHwe B Bpak B BMAE WUCKMIOYEHMS C y4eTOM
0cobbIXx 0B6CTOATENLCTB MOXET OblTb paspelleHo A0 AoCTxeHwus Bospacta 16 net (n. 2 ct. 13 CK) <1>.
CnepoBaTternbHO, C TOYKM 3peHUst (popManbHON NOrMKM C MOMEHTa NOMNy4YeHNs COOTBETCTBYIOLLErO paspeLleHns
BO3MOXHO W 3akntoyeHne 6payvHoro gorosopa. OgHako B AaHHOM crlyyae HeT COBNaaeHus topyandeckon foruku
¢ popmansHon. [leno B ToM, 4To B cuny n. 2 cT. 21 K P® B cny4yae, korga 3akoHOM J0MycKaeTcsa BCTYNNeHne B
Opak OO0 [JocTwkeHus Bos3pacta 18 neT, rpaxgaHuH, He gocTurwmim 18-neTHero Bo3pacTta, npuobpeTaer
AeecnocobHOCTb B NOMHOM 06beme co BpeMeHu BCTynneHnst B 6pak. Ctano 6biTb, B COOTBETCTBYIOLLUX Cryvasx
0o pernctpauumn bpaka 3aknountb GpayHbIn JOrOBOP HEBO3MOXHO, MOCKOMbKY rpaxaaHuH elwe He obnagaer
HeobXxoaMMbIM 06bEeMOM 1eecrnocoBHOCTH.

KoHcynbTanTlnoc: npumeyaHue.
MocTtatenHbii  kKommeHTapui K CemenHomy kogekcy Poccuiickon ®epepauum (nog peg. [1.B.
KpalueHHHMKOBA) BKNOYEH B MHOPMaLMOHHbIM B6aHk cornacHo nybnukauum - CtatyT, 2006.

<1> Cm.: KommeHTapun k CemenHomy kogekcy Poccuiickon ®epepaumm / Mog pea. N.B. KpawweHHHmkoBa.
M.: CraTtyT, 2005. C. 52 - 54.

B coOoTBETCTBMM C rpaxaaHCKMM 3aKOHOAATENbCTBOM MPW HanMyMM OnNpeferieHHbIX YCroBuiA M B
YCTaHOBMIEHHOM MOpsiAke MOXEeT ObITb MPU3HAH MOSTHOCTLIO 4EeeCcrnoCOOHbIM (3MaHCUMMPOBAHHLIM) rpaXaaHWH,
pocturiwmi 16-netHero Bospacta (cT. 27 [K). OgHako amMaHcuMnauusa HUKak He CKasblBaeTCsl Ha BO3MOXHOCTU
BCTYNMUTb B Opak u 3aknmounTb OpadHbin goroBop. C rpaxgaHCKo-NpaBOBOW TOYKM 3PEHWUst TakoW rpakgaHuH
MONHOCTbIO AeecnocobeH, a ¢ No3uLMIA CEMENHOrO npaBa OH elle He gocTur 6padHoro Bospacta (cT. 13 CK).
3akntoyeHne 6payHoro goroeopa B 3TOM Criyvyae He Jonyckaetcs <1>,

<1> B ropugudeckon nutepatype MMeeTcs U NPOTUBOMOSNOXKHAA Touka 3peHusi. CM., Hanpumep: PeyTtos
C.N., 3akanuHa N.C. Ykas. couy. C. 10 - 11; HacTonbHas kHura Hotapuyca: Yueb.-metog. nocobue. B2 1. T. Il. 2-e
n3g., ucnp. u gon. M., 2003. C. 158; MNMuenunHuesa J1.M. CemeliHoe npaBo Poccumn: YuebHuk ansi Bysos. M., 1999.



C. 203.

paxxgaHckoe 3akoHOA4ATeNbCTBO NpedycMaTpyMBaeT BO3MOXKHOCTb OrpaHWYeHusi CyAOM rpaXpaHuHa B
[eecrnocobHOCTW, ecnu BCMEeACTBUE  3M0ynoTpebrneHust CnUpPTHbIMKA  HanuTKamu WU - HAPKOTUYECKMMM
CpeacTBaMM OH CTaBUT CBOK CEMbIO B TSDKENOE MaTtepuanbHoe nonoxeHue. Takol rpaxgaHuH MoXeT
CaMOCTOSITENIbHO COBepLUaTh TOMbKO Menkve 6biToBble caenku. [pyrve cOenkum OH CcoBepLlaeT € cornacus
noneuntensa (ct. 30 IK). MoHATHO, YTO 3akntoYyeHne GpadHOro AoroBopa He OTHOCUTCS K YMCIY MENKMUX ObITOBbIX
caoenok. BoamMoxHOCTb 3aknoveHns GpavyHoro Jorosopa ¢ cornacusi nonevymTens npotveopeynna 6bl CyLlecTBy
COOTBETCTBYIOLLMX OTHOLWeHM. CnegoBaTenbHO, nuua, orpaHUYeHHble B 4eeCnoCOOHOCTM, HE MOTYT 3aKMiovnTb
GpayHbIi JOroBop.

BpayHbIi OroBOp OTHOCUTCA K cAernkam, KOTopble MO CBOEMY XapakTepy MOryT ObiTb COBEpLUEHbI TONbKO
nnyHo. MNMoaTomy 3akntoveHne GpayvHbIX 4OroBOPOB Yepes npeacTaBuTesnen HegonycTumo <1>,

<1> O6 aTom cM., Hanpumep: MuenuHuesa J1.M. Ykas. cou. C. 204; HactonbHas kHura Hotapuyca. T. Il. C.
156; PeyTtoB C.W., 3akanuHa W.C. Ykas. cou. C. 10.

He MOrytT CTtaTb CTOpPOHaMu 6pa‘-IHOI'O agorosopa nuua, 3aKkri4veHue 6paKa Mexnay KOTOopbIMU He
0O0rnycKaeTca. K nx YUCITY OTHOCATCA:

- MUA, U3 KOTOPbIX XOTA Bbl OJIHO YXX& COCTOUT B 3aperncTpupoBaHHOM Gpake;

- 6nunskme poacTBEHHMKN. MM NpU3HAOTCS POACTBEHHMKN MO NPSIMOMA BOCXOASLLENA U HACXOOALLEN NTUHUN
(poanTenu u geTtn, aenywky, 6abyLlKkn U BHYKW), NOSTHOPOAHbLIE N HEMOJTHOPOAHbIE (MMetoLLMe OBLWMX oTua Unn
MaTb) OpaTbs 1 cecTpbl;

- YCbIHOBUTEJIN U YCbIHOBJ1IEHHbIE;

- Jmuda, U3 KOTOPbIX XOTdA Obl OAOHO NpU3HaAHO CyaoM Hep,eeCI'IOCO6HbIM BCnegcTtBne ncCMxXm4eckoro
paccTtponctsa (cT. 14 CK).

B topuanyeckoit nutepaType HEKOTOPOE PacnpoCTpaHeHME TMOSyYyurio MHEeHVME O TOM, YTO 3aKMioYUTb
GpayHbIil 4OrOBOP MOTYT NULLb NLA, NMoAaBLUMe 3asiBlieHMsl B OpraHbl 3arca.

B kauecTBe 060CHOBaHUSI TaKoW MNO3MLMUM NPUBOAATCS apryMeHTbl, KOTOPble YCIOBHO MOXHO pasfenuTtb Ha
coobpaxeHusi opmanbHO-IOPUAMHECKOro XxapakTepa U o06cToATenbCcTBa coAepXKaTenbHOro ceoncTBa. B
4YaCTHOCTH, yKa3blBaeTCs Ha TO, 4YTO "Mcxods M3 cMmbicna Hopwm . 3 CK P® BcTynaowmmm B 6pak MOXHO cunTaTthb
nocre nogadv MMKU 3asBfieHNs B opraHbl 3arca". Kpome Toro, yTBepXaaeTcs, 4YTO 3akmouveHne OpayHoro
gorosopa Temu, "KTO He MMeeT B JaHHbIi MOMEHT HaMepeHus perncrpumpoBaTb Bpak... NOpPoAWT MpPaBOBYHO
HeonpegeneHHocTb" <1>. M npu 3TOM NPOBOAMTCH aHanorus ¢ npeaBapuTenbHbIM 4OroBopom (CT. 429 K).

<1> CocunatpoBa H.E. BbpauyHbin [poroBop: npaBoBas npupoda, coAaepXkaHue, npekpaweHue //
ocynapcteo 1 npaso. 1999. N 3. C. 76.

Takasa Touka 3PEHNA NpeacTaBlidAE€TCA ownboYHON.

Bo-neps.bix, 3akoH (CK) He cogepxuT TpeboBaHMA O TOM, YTO A0 3aknoyeHus BpavyHoro goroBopa Hago
nopaTtb 3asBneHue o perncrpaumm 6paka.

Bo-BTOpbIX, 3akrtodeHne GpadHoro OoroBopa Ao 3akntoveHust 6paka Huvero He nopoxaaeT. Cam no cebe
OH tOpUANYECKUI HyINb. JIMWb B COBOKYMHOCTM C TakuM topuanyeckum aktoMm, Kak perncrpauuns bpaka, OpaydHbiv
AOroBop nopoxpgaeT npaeBa M 06s3aHHOCTU, 3TUM [OroBOpPOM npedycmoTpeHHble. ([paBoBble nocneacTeus
MOPOXAAKTCA IOPUANYECKUM COCTaBOM.) Mexay MOMEHTOM 3akno4eHns GpayHoro 4oroBopa v BCTYNNEHNEM €ro
YY4aCTHUKOB B Opak MOXeT MpOWTU CKONbKO YroAHO BpeMeHwu. [pogomkuTenbHOCTb 3TOro nepuoga (Hegens,
mecsL, rof, NATb feT...) PUANYECKOro 3Ha4YeHns He MeeT.



Bpak BooOWE MOXeT ObITb M He 3akmn4veH. B 3ToM crniyyae OpaudHbii OJOrOBOpP Tak M OCTaHeTCs
ropngn4ecknm Hynem.

B-TpeTbux, cpaBHeHWe GpadyHOro AOroBopa, 3akMioYeHHOro A0 perncrpaumm Gpaka, ¢ npeaBapUTeNbHbIM
[OroBOPOM NpeacTaBnseTCcs HEKOPPEKTHLIM XOTS Obl MOTOMY, YTO NPeABapUTENbHbLIA JOFOBOP NOPOXAAET Npasa
N 00653aHHOCTM W, CreaoBaTeNlbHO, HYXHO YCTaHOBUTb CPOK WX peanu3auuMn (MCMOSIHEHWs), a Takke
nocneacTBuaA HeEUCnosiHeHUA B TedeHue onpenerneHHoro BpemMeHu; a 6paqu||7| norosop, 3aKITI0YEHHbIN ao
pernctpaumm 6paka, cam no cebe nNpaBoBbIX MOCNeACTBUA He nopoxaaeT. Konmb CKOpo Ha ero ocHOBe He
BO3HMKAET NpaB N 0083aHHOCTEN, HE MOXET ObiTb U MPaBOBOW HeEONPeAENeHHOCTH, ecnu Bpak He 3aknoyaeTcs
AnuTernbHoe BpeMs Unu He GyaeT 3aknioYeH BOBCE.

Bce atu paccyxaeHunst He umenn Bbl HUKaKoro cMbicna, ecnv 6bl CTOPOHHWKM paccMaTpuBaeMon no3numm
He Jenanu ganeko uaywmx BbiBogos. Tak, H.E. CocvnaTtpoBa nonaraet, 4to 6payHbiii 4OroBOp, 3aKMOYEHHbIN
nMuaMu, He noJaBLUMMW 3asiBrieHMe O peructpaumm Opaka, SIBNsieTcst "HUYTOXHOWM COENKoh (C MOPOKOM
CyOBEeKTHOro coctasa), KoTopas He NMOPOXAaeT U HE MOXEeT NMOPOAMTbL NPaBOBbIX NOCNeACTBUIA, ecnu B Byayuiem
Opak He OygeT 3apeructpupoBaH". B cnyyae, korga nuua, 3aknioumslume GpavdHbli AOrOBOP, OTKasanucb OT
peructpaumm 6paka, npegnaraeTca paccmaTpuBaTb AOroBOp Kak MPeKpaTUBLLMNCS <1>.

<1> CocunaTtpoBa H.E. BpauHbii goroeop: npaBoBasi npupoaa, cogep>xaHue, npekpatleHue. C. 76.

Kak cnegyet u3 paHee M3NOXEHHOro, Takne yTBEPXKOEHWS He OCHOBaHbl Ha 3akoHe. bonee Toro, oHm
npoTuBopeyaTt 3akoHy. K ToMy e Bbi3blBaeT HeJoyMeHue kBanudukauusa COernkn B Ka4yeCTBe HUYTOXHOW MOoA
ycnosuem ("ecnu Gpak He OygeT 3apeructpupoBaH"). Tak He GbiBaeT. Mpu HANUUMKM YCTAHOBMEHHbBIX 3aKOHOM
OCHOBaHW/ cAernika HUYTOXHA He3aBWCMMO OT MPU3HAHWS ee TakoBOW CYAOM; HUYTOXHAasA caernka He BredveT
HUKaKUX MPaBOBLIX MOCNEACTBUN; HUYTOXHAA CAeNka HeQencTBUTENbHa C MOMEHTa ee coBepLueHust (CT. CT. 166,
167 I'K).

[ocTaTovHO LUMPOKO pacnpocTpaHeHa B IOPUONYECKOW Hayke TOYKa 3peHusl, B COOTBETCTBUM C KOTOPOW
OpayHbIi OOroBop, 3akm4vaembln OO peructpauum 6paka, npeacTaBnseT coboW YCNOBHyK caenky <1>.
YCnoBHOM cunTaeTca CAenka, €ecnu CTOPOHbl MOCTaBUM BO3HUKHOBEHME WM MpekpawieHne npasB U
0653aHHOCTEN B 3aBUCUMOCTb OT 0DCTOATENLCTBA, OTHOCUTENBHO KOTOPOro HEM3BECTHO, HACTYMUT OHO UIN He
HactynuT (cT. 157 TK).

<1> CwM., Hanpumep: AHTokonbckas M.B. CemenHoe npaso. M., 1996. C. 167.

MockonbKy 3akntodeHne Opaka 3aBUMCUMT OT BOMM UL, paHee 3akMniouMBLUMX OpayHbI [OroBOP, TO OHO
(3aknoyeHne Bpaka) He MOXeT cunTaTbCs "0OCTOATENLCTBOM, OTHOCUTENBLHO KOTOPOrO HEM3BECTHO, HACTynuT
OHO MM He HacTynuT". CnepgoBaTtenbHO, KBanudukaums OpadyHoro JoroBopa B paccMaTpuMBaeMon cuTyauun B
KayecTBe YCIOBHOWN COENKM HEeCOCTOATENbHA.

Kak yxe oTmevanocb, Opa4yHble [OroBopbl 0O6NeKarwTCA B HoTapuanbHyw dopmy. OpHako
[OroBopbl, 3aknto4yeHHble ¢ 1 aHBapsa 1995 r. no 1 mapTta 1996 r. <1>, umeloT cuny u 6e3 HoTapuarbHOro
odopmnenusa. O6bACHAETCA 3To TeMm, 4TOo [paxagaHckuii kogekc PP, BnepBble YCTAHOBMBLLMIA BO3MOXHOCTb
3aknoyeHns bpayHoro gorosopa, He NpegycmaTtpusan obsasaTenbHy0 HoTapuanbHyo dopmy. NoaTomy gorosop,
3aKmMYEHHbIV Cynpyramu B NPOCTON MUCbMEHHOW (hOpMe B yKa3aHHbI Nepuon, MMeeT IpUAMYECKYD CUIy B
4yacTu, He npoTMBopeYaLlen nonoxexHuam CemenHoro kogekca (cT. 169).

<1> [aTbl BCTYNMeHUs B CUNYy COOTBETCTBEHHO YacTu nepsoun [paxaaHckoro kogekca PO n CemenHoro
kogekca P®.

B nuTepaType BbickasbiBaeTCs MPeAsioKeHMe O LenecoobpasHoCcTU "yCTaHOBWUTb B 3aKOHOAATENbHOM
nopsiake Hopmy 06 06s3aTeNIbHOCTM OTMETKM O 3aKIoYeHUn GpavHoro 4OroBopa B CBUAETENbCTBE O 3aKMHYEHUN
Gpaka. Kpome Toro, B Tex crny4yasix, korga Cynpyr siBisieTcst npegnpuHumaTtenem unu CTaHOBUTCS WM B



nocneaywouiee Bpemsi, ero OpayHbil JOrOBOp AOMKEH ObiTb 3aperncTpupoBaH B OpraHax rocygapCTBEHHOM
perMctpaummM NOf4 Yrpo3oW NPU3HaHWS ero HegencTBuTenbHbIM" <1>. Takne npegnoxeHus OOYyCNoOBrEHbI
cTpemneHveM obecneunTb NpaBa KPeaMTOPOB MpU 3akmnioveHnn GpavyHoro gorosopa.

<1> PeytoB C.U., 3akanuHa W.C. Ykas. cou. C. 28 - 29.

Bpag nn Takas nosvuusa 3acnyxuBaeT MNoagepXXKkW, B YaCTHOCTW, MOTOMY, YTO BHECEHME OTMETKM O
3aKmnoyeHMn GpayHoro [oroBopa B CBMOETENLCTBO O 3aKMOYeHWM Gpaka NpOTUBOPEYMT CyLLEeCTBY OAHHOMO
nokymeHTa. OHO BblJaeTcsi B yOOCTOBEPEHUE (pakTa rocygapCTBeHHOW peructpauum Opaka (cT. cTt. 8, 30
depepanbHoro 3akoHa "O6 akTax rpakgaHCKOro coctosdHMs"), U TONbKO (4TO, BNPOYEM, HE yManseT 3Ha4YeHUs
cBuaeTenbcTBa). A C TOYKM 3PEHUst NMPaKTUYEeCKOW Takume OencTBust MOryT ObiTb BeCbMa 3aTpyOHEHbl, eCcnu
y4yecTb, 4YTO OpayHble OO0roBOpbl MOryT 3aKmo4yaTbCH, U3MEHATbCS, pacTopratbes (MpUyYemM BCE 3TO MOXET
NpoONCXOAMTb HEOAHOKPATHO), MPU3HABaTbLCA HEAENCTBUTENBHBIMU.

§ 2. CopepxaHue 6payHoro gorosopa

paxkgaHcKO-NMpaBOBOW xapaktep OpayvHoro JoroBopa He O3HayaeT OTCYTCTBUS creuuduryeckux uyepr,
CBONCTBEHHbIX TOMIbKO 3TOMY TWMYy COMMaleHW, MO3BOMSOWMX OTNMYaTtb €ro OT BCEX MNPOoYMX
rpakgaHcko-npaBoBbIX cAenok. CyuiecTBoBaHME 3TUX OCOObIX YepT (Npu3HakoB) GpayHoro goroBopa
obycnoBneHo 0cobbiM Cy6GbLEKTHbIM COCTaBOM AAHHOrO COrMaweHWss U ero HanpaBNeHHOCTLI WU, B
6onee o6Lwem nnaHe, cneuncpuKon ceMemHbIX oTHoweHUn. Ob6Llee npaBuno, U3NoxeHHoe B N. 4 cT. 421 K
P®, o Tom, 4TO "yCroBus goroBopa ONpeaensioTcs No yCMOTPEHMIO CTOPOH", KOHKpeTuaupyetcs B cT. 42 CK PO
NpeaMeToM U CyObekTaMmu CornalleHus.

B cootBetctBMM Cc N. 1 cT. 42 CK PP GpayHbiM JOrOBOPOM Cynpyru BripaBe U3MEHUTb YCTaHOBIEHHbIN
33aKOHOM PEXUM COBMECTHON COOCTBEHHOCTW, YCTAHOBWUTb PEXUM COBMECTHOW, [AONEBOW WNW pasfenbHON
COBCTBEHHOCTM Ha BCE WX MMYLLECTBO, Ha ero oTAernbHble BUAbl UM Ha MMYLLIECTBO KaxKgoro us Hux. Cynpyru
BnpaBse onpegenutb B 6payHom AoroBope CBOM npasa M 0653aHHOCTM NO B3aWMHOMY COAEPXaHWIo, Cnocobbl
yyacTuss B OOXO4ax QApyr Apyra, nopsgok HeceHus KaxabiM U3 HUX CeMeNHbIX pacxodoB, onpeaenvTb
MUMYLLIECTBO, KOTOpoe ByaeT nepefaHo KaxAoMy M3 HUX B Criydae pacTopxeHus Bpaka, a Takke BKMOYUTL B
OGpayHbIi 4OrOBOP Nt0ObIE UHbIE NOMOXEHUS, KacaloLnecs UMyLLLECTBEHHbIX OTHOLLEHWI CYNpPYroB.

MNpeameToM GpayHoro goroBopa MOXeT ObITb KaK Y€ HaXWToe MMYLLUeCTBO, TaKk U TO, KOoTopoe
OypeT HaxuTo cynpyramu B Gyayuwem. Bo3moxHO BKroveHWe B npeaMeT corflaweHusi U yCnoBuu no
noBoAy MMyLLeCTBa, NPUHAAeXaLlero Tofibko O4HOMY U3 CYNpyroB.

He ucknioyeHo n 3akntodeHne GpadyHoOro OOroBopa, cofep)kaHue KOTOPOro CBOAUTCS K PerynvpoBaHuMIo
OTHOLLEHMIA NO MOBOAY MMyLLIECTBa Kaxzaoro (Mnm ogHoro) w3 cynpyroB. Hanpumep, 3akntouvaetcs GpayHbii
[OroBop, NpeaycmMaTpyBaloLnii, YTO BCE UMYLLLECTBO, NPUHAANEXKaBLUEEe KaXaoMy U3 CyrnpyroB A0 3aKNo4YeHus
Opaka, npusHaeTcs nx obLien COBMECTHOW COOCTBEHHOCTbIO, UMW YyCTaHABMAMBAKLWNA, YTO OTAENbHbIE BUAbI
MMYLLIECTBa KaXKZoro M3 Cynpyroe (Zonyctum, OObEKTbl HEABWXMMOCTM) MOCTynarT B OOLLYH COBMECTHYH
CcO6CTBEHHOCTb. BpayHbiM [OroBOpOM MOXHO MNpeaycMOTpeTb Takke nepexon B OOLLYH COBMECTHYH (Mnu
obLLylo [oNeBYy) COGCTBEHHOCTb MMYLLECTBA, NpUHaAnexalwero ogHoMy u3 cynpyroB. Hanpvmep, CTOPOHbI
MOryT [OroBOpuUTbCA O nepejade B 0OWYy COOCTBEHHOCTb (OOMEBYKD WM COBMECTHYK) KBapTUphbI,
npuHagnexawen ogHoOMY U3 CyrnpyroB.

Mo ceoei ﬂpaBOBOVI npupoae Takoro poga cornaweHna B paae criydaeB CXOXM € 0roBoOpoM apeHusa nnn
MeHbl. Ho MOCKOJIbKY BOSMOXXHOCTb UX 3aKIlto4eHUA yCTaHOBJIeHa CeMenHbIM KOAEKCOM U OHU KBaJ'IVIq)VILI,VIpyIOTCFI
B Ka4vecTtBe 6paqulx [00roBopoB, TO HOpPMbI rpaXxaaHCKOro 3akoHoaaTtesfnibCTBa O AapeHun Unm MeHe B JaHHOM
cny4vyae He NPpUMeEHAI0TCA.

BmecTe ¢ Tem uHorga 3akniovaroTcsa "OpadHble 4OroBopbl”, NpedycMaTpyBalolne Nepexos MMYyLLECTBa,
npvHagnexawero ogHoOMy M3 CynpyroB, B COGCTBEHHOCTb ApPYroro cynpyra. Hampumep, >xunoe nomeLleHue,
npuobpeTeHHoe OAHMM U3 CyMnpyroB Q[0 3akfyeHuss Opaka, no OpavyHOMy [OroBopy nepepaeTcs B
cobCTBEHHOCTL Apyroro cynpyra. Kak npencraBnsercs, Takasi coenka sBnaeTcs HegencTeuTensHon. B cuny n. 2
ct. 170 TK P® nputBopHasa cpenka, T.e. cAerka, KOTopas COBeplleHa C Lenbio NPUKPbITL APYryIo COEnKy,
Hu4TOXHa. B npuBegeHHOM npuMepe CTOPOHbI B AEWCTBUTENLHOCTM WMENW B BuAy JapeHue, T.e.



0e3BO3Me3aHyI0 Nepedady Bewm B cobcTBeHHOCTb cynpyra (cT. 572 [K). CnemoBaTenbHO, Takon "OpayHbii
AoroBop" SIBMSIETCS HUYTOXHOW COENKOW, a K cAernke, KOTOpPY CTOPOHblI AEWCTBUTENbHO MMenu B Buay (K
JapeHunto), C y4eTOM CyLecTBa CAENKM NPUMEHSIOTCA OTHOCALMECS K Hel HopMbl (M. 2 cT. 170 K), T.e. HOpMbI O
AapeHun (cT. cT. 572 - 581 TK).

CkaszaHHOe, OofHaKo, He O3Ha4aeT, YTO HeJoMyCTMM Mnepexod B cuny OpayvyHoro goroBopa MMyLLecTBa
OLHOro M3 CynpyroB B COOCTBEHHOCTb Apyroro. Ecnn cornaweHnem cynpyroe perynmpytoTca MMYLLECTBEHHbIE
OTHOLLEHUA Mexady HAMU U B TOM Yucne npegycMmaTpuBaeTcsa nepegadya MMmyLllectTsa, NnpuHaanexawero ogHomy
N3 Ccynpyros, OpYyroMy, TO TaKOe corfaleHue npeacTaBnsieT cobon GpayHbli JOrOBOP, COOTBETCTBYHOLLMIMA
TpeboBaHMAM 3akoHa. Ecnv xe coaepxaHue [AoroBopa UcHepnbiBAeTcs TONbKO 06s13aHHOCTBLIO Mepedatb
MMYLLIECTBO ApYyroMy cynpyry (6e3Bo3me3gHO unm B3aMeH BCTPEYHOrO NPeLOCTaBMEHUS), TO Takoe cornalleHue
npu3HaBaTb OpayHbIM  OOrOBOPOM HET OCHOBaHMW. K  COOTBETCTBYWOLWMM  COMMaleHUsM  HOPMb
3aKkoHodaTenbCcTBa 0 Gpa’yHOM [OroBOpPe HeMpMMEHMMbl. B 3TMX crnydasix OTHOLIEHUS CTOPOH PerynupyrTcs
npasunamu o gapeHuu, Kynne-npogaxe, MmeHe v 1.4.

B 6pa4yHOM goroBope MOryT cogepXxaTbCS YyCIOBUSA, Kacaroluecs BCero umyLiecTea (Mmerolerocs
M TOro, KoTopoe byaeT HaxuTo B 6yaywem). Ho yalie cynpyru npuberaroT K 6payHomMy AOroBOpY C LieNbio
onpeaenuTb NPaBoOBOW PeXUM OTAENbHbLIX BUAOB UMyLLeCcTBa (HEABMXMMOCTU, akuui 1 T.n.). B Takom
cnyyae MMyLeCcTBO, He YNOMsAHYTOe B OpayHOM A0roBope, no-npexHemy SBNsieTCA oblen COBMEeCTHOMN
COGCTBEHHOCTbLIO CYMNpYroB.

Mo obwemy npaBuny OpayHbIi OOroBOp SIBNAETCA O6eCCPOYHbIM, OOHAKO COrnawieHue MOXeT
HOCUTb CPOYHbIW XapaKTep, T.e. 3aKM4aTbCsa Ha ONPeAENEeHHbI CPOK, HanpuMep Ha nNaTb unu 25 net. Opyroe
0eno, 4To, ycTaHaBnuBas kKakve-nmbo CpOKM CyLleCTBOBaHMSA MpaB U 00s3aHHOCTEW, npeaycMaTpyBaembix
OpayHbiM OOroBOpPOM, HEOOXOOAMMO YYMUTbIBaTb Cneunduky TOro MNM MHOTO npaBa. Tak, BellHble npaBa, Kak
npaBuno, sBnsTCcs OeccpoyHbiMU. [MoaTomy B OpadyHOM [JOroBope He MOXeT ObiTb YCTaHOBMEHO, 4TO,
Hanpumep, kakoe-HMOyadb MMYLLECTBO NEPEXOAMT B COOCTBEHHOCTb cynpyra (Cynpyrv), NPeAnosioXnM, Ha NsTb
net (K coxxaneHuto, BCTpevatoTcsl 1 Takme "pelweHns”). BmecTe ¢ TeMm JOroOBOPOM MOXHO YCTaHOBUTb, YTO MPaBo
COOCTBEHHOCTM Ha Ty WNW WHYK Belb OyaeT npuHagnexaTtb, NpeanosioXkuMm, Cynpyre, HO MO WUCTEYEHMU
onpefeneHHoro nepvoga BpeMeHn (Mnu (W) Npu Hanuuuu onpefeneHHbIX YCNOoBUN) AaHHas Bellb nepenaeT B
o6LLyl0 COBMECTHYI0 COBCTBEHHOCTb Cynpyros, Unv B OOLLyl0 J0neByl0 COBCTBEHHOCTb CyMnpyroB (M B 3TOM Xe
JOroBope MOXHO MpefycMoTpeTb [OMu), unnm B COOCTBEHHOCTb OAHOro cynpyra. B oTHoweHun xe
0053aTENbCTBEHHbIX NMPaB YCTAHOBIIEHWE CPOKOB MX CYLLECTBOBAHUSA HUYEM HEe OrpaHu4eHo. Hanpumep, MOXHO
YCTaHOBUTb, YTO HECEHUE CEMEWHbLIX PAcXOOO0B OCYLLECTBMSAETCA KaXAbIM U3 CynpyroB NMoOYEpPEeSHO B TeYeHMue
onpeaeneHHoro BpemMeHun (onycTnm, nepeblie NOnroda Ux HeceT cynpyra, BTopble - cynpyr). Henb3s ncknoyatb
Takke BO3MOXHOCTb COCTaBINEHUsI rpadomKoB.

BpayHble foroBopbl MOryT coBepLuaTbCs nog ycnosuneM. NpryemM ycnosust MOryT ObiTb cCambiMU pasHbIMM.
IymaeTtcs, uto B cniyyasx (n. 2 c1. 42 CK), korga roBoputcs 0 BO3MOXHOCTU MOCTaBUTb BO3HWKHOBEHWE WU
npekpaweHve npae M 0693aHHOCTEN B 3aBUCUMOCTb OT HACTYMNMNEHUS WKW OT HeHacTynreHus onpeaeneHHbIX
YCNOBUN, UMEIOTCS B BUAY HE TOMNbKO YCNOBHbIE CAENKN (B MX OBbIMHOM rpaXK4aHCKO-NPaBOBOM 3HAYEHUM).

Bo-nepBbix, ycrnoBus, BKMOYaemble B OpayHbli  JOroBOp, MOryT ObiTb OTnaraTeflbHbIMUM UMK
OTMEHUTESNIbHLIMW B TOM 3Ha4Y€HUN, KOTOPOE BKITaAbIBAETCS B 3TU NOHATUSA CT. 157 TK PO,

[loroBop cuMTaeTcs COBEpLUEHHbIM MO4 OTnaraTenbHblM  YCIIOBUMEM, €CNW  CynpyrM nocTaBuun
BO3HMKHOBEHME MNpaB U 06513aHHOCTEN B 3aBUCMMOCTb OT 0BCTOSITENLCTBA, OTHOCUTESNIBHO KOTOPOro HEU3BECTHO,
HaCTynWT OHO MW He HacTynuT. Hanpumep, cynpyrn coxpaHsitoT pexxum obLLe COBMECTHON COBCTBEHHOCTU Ha
MMEIOLLYIOCA Y HUX KBapTUpy M OOrOBapuBaloTCA O TOM, YTO B Crlyvyae nNpuobpeTeHUss HOBOW KBapTUpbl OHa
CTaHeT COBCTBEHHOCTbIO CYMNpyru.

[oroBop cuyMTaeTcd 3akMOYeHHbIM o4 OTMEHMTENbHbIM YCMOBMEM, €Cnu  Cynpyru nocTaBunu
npekpawieHme npas 1 06A3aHHOCTEN B 3aBUCUMOCTb OT OBCTOATENbCTBA, OTHOCUTENIBHO KOTOPOro HEU3BECTHO,
HacCTynuT OHO WNK He HacTynuT. Ecnu, gonyctum, B NpvBEAEHHOM NpvMepe Cynpyr SOCTUINW COrfalleHus o
TOM, 4YTO KBapTMpa, UMEKLAsACd Ha MOMEHT 3akiioyeHus [OoroBopa M sBnsowascs oblien CcoBMeCTHON
COBCTBEHHOCTbIO, C MOMEHTa npuobpeTeHnMs HOBOW KBapTUpbl (KOTOpas CTaHeT COBCTBEHHOCTbIO Cymnpyru)
nepexogut B cobCTBEHHOCTb cynpyra <1>. [laHHoe ycrnoBue - MpuobpeTeHMe HOBOW KBapTWpbl SBNAETCH
OOHOBPEMEHHO 1 oTrnaraTenbHbIM, U1 OTMEHUTENbHbIM.



<1> PasymeeTcs,, 0 MOMEHTe BO3HWKHOBEHWS NpaBa COOCTBEHHOCTW (M MpekpalieHus npasa obLien
CcOBCTBEHHOCTN) B JAHHOM CIlydae roBOpUTCS OYeHb ycrnoBHO. B cuny n. 2 ct. 8.1 K P® npaBa Ha nmyLLecTBo,
noanexalume rocyaapCTBEHHOW perncrpaumu, BO3HUKaIOT C MOMEHTa permctpauum COOTBETCTBYIOLUMX MpaB Ha
Hero, ecnv MHoOe He YCTaHOBIEHO 3aKOHOM. [paBo COGCTBEHHOCTM Ha HEABWXMMOCTb, €r0 BO3HUKHOBEHME,
nepexon W npekpalleHve nognexart rocygapCTBEHHOW perucrtpauun B EQMHOM rocygapCTBEHHOM peecTpe
yupexgeHuamn toctuummn (n. 1 c1. 131 TK). CnegosaTensHo, B aHHOM npuMepe KBapTupa, HaxoAswascs B
obLLen cobCTBEHHOCTW, CTaHeT COBCTBEHHOCTBLIO OAHOrO M3 CynpyroB C MOMEHTa BHECEHWS COOTBETCTBYIOLLEN
3anucu B rocyAapCTBEHHbIN peecTp.

B Tex cniyyasix, Koraa HacTyMJEHWUIO YCIoBMS HELOOPOCOBECTHO BOCMPENATCTBOBAN OOWH W3 CYMpyros,
KOTOPOMY €ro HacTynneHWe HeBbIroAHO, YCMoBMe MpusHaeTcs HacTynuBliMM. COOTBETCTBEHHO, €cnu
HacTYNNeHNo YCrnoBus HeLoBpPOCOBECTHO CoAeNCcTBOBan Cynpyr, KOTOPOMY €ro HacTynneHue BbIro4HO, YCroBue
NpU3HaEeTCs HeHACTYNUBLUMM.

Bo-BTOpbIX, Kak npeacTaBnsieTcsi, CTOPOHbl MOryT MOCTaBUTb BO3HWKHOBEHWE, W3MEHEHWE Wnu
npekpalieHve npaB U obsi3aHHOCTEN, NpegycMaTpuBaemblx GpayHbIM JOFOBOPOM, B 3aBMCMMOCTb OT YCHOBUNA,
HaCTynneHne UM HeHacTynneHne KOTOPbIX 3aBMUCUT OT BOJSIY CTOPOH.

BaxHo oTMeTUTb, 4To CeMerHbIN KOAEeKC COQepPXUT JNULb MPUMEPHbIA NepeYyeHb YCroBun 6pavyHoro
[oroBopa, NMpuM 3TOM YyKa3aHbl WX npeaeribl - TOMbKO WMMyLLECTBEHHble OTHoweHus. Heponyctumo
BKITHOYE€HME B AOrOBOP YCNOBUM O NIMYHbIX HEMMYLLECTBEHHbLIX OTHOLWEHUsAX. TakK, Henb3s cornacuTbes ¢
BKITHOYEHMEM B BpayHbIvi AOroBOP TakMX NONOXEHUR, Kak: "H 0653ylocb HayaTb NMOArOTOBKY K MOCTYMNEHMIO B BY3,
C TeM 4TOObl B criefyiloLem rogy nNpUCTynuTb K BEYEpHEeMY UM 3a04HOMY OOyyeHuo no moemy Bbibopy", "HA
HamepeHa GpocuTb KypuTb, Monarasi, 4To aTa npuBbluka OygeT nomexon ons Gyayuwiero matepuHcTea”, "A He
HaMepeH oOrpaHuyMBaTb CaMOCTOATENbHOCTb XEHbl, YTO He [OIDKHO Cynpyrol MOHMMAaTbCA Kak MpaBo
3110ynoTpebnsTb 3MaHCMNUPOBaAHHOCTLI" <1>. Ecnin Takve ycnoBusi 6yayT BKIOYEHbI B JOTOBOP, TO C TOYKM
3peHVs 1puanYecKon B 3TOM YacTu cornaileHve byaet cumtaTbCa He4eWCTBUTENbHbBIM, @ MPaKTUYECKU CTOPOHbI
(vnn ogHa 13 cTopoH) ByayT BBeAEHbl B 3abnyxaeHue.

<1> CwMm.: OCHOBHblE rpaxaaHCKo-NpaBoBble OOKYMeHTbl: obpasubl / CocT. u aBT. KoMmeHTapues O.M.
MypagbsaH. M.: BEK, 1997. C. 185.

CeMeliHbIV KOAEKC COOepXXUT cneumarnbHyo HOpMY, 3anpeLLaroLLyo orpaHM4YeHne npae u cBobop, Cynpyros.
Tak, 3anpellaeTcs BKIHOYEHWE B LOrOBOP OrpaHU4YeHuWi npaBoOCnocOBHOCTU U [eecrnocobHOCTU CymnpyroB.
Moatomy criegyeT npusHaTb HENpUEMMEMbIM BKMOYeHWe B BpadHbivi 4OroBOp, Hanpumep, Takoro ycnosus: "B
HacToALWMIA MOMEHT MHe, MBaHoBY ViBaHy ViBaHoBMYY, Nnpeanaraetca paboTa B ka3uHo, rge 9 npexae pabortan,
HO, yBaXkas MHEeHue Cynpyru, Kotopasi K 3TOMy OTHOCUTCH HeraTMBHO, MOATBEPXAAlo, YTO MOMW JdarnbHeunwue
nnaHbl ¢ paboToM B Takoro pofa 3aBeAeHUsX He cBA3aHbl. Bmecte ¢ Tem Moe nMYHOE OTHOLUEHME K
0eATenbHOCTU KasnHO W K TeM, KTO 3aHAT TPYAOM B HUX, OCTaeTcs MonoxurterbHbiM" <1>. W geno He B
cnoBecHom "obonouke" ycnoeusi. OHO orpaHMyYMBaEeT npaBocnocobHocTh (cT. 18 IK), yTo HegonycTMMo.

<1> Tam xe. C. 186.

CormacHo n. 3 cr. 22 K P® cpenkn, HanpaeneHHble Ha OrpaHM4YeHne npaBOCNOCOBHOCTM U
[eeCrnocobHOCTU rpaxaaH, HUYTOXHbI.

He ponyckaeTcs GpauyHblii OOrOBOP, OrpaHUYMBAlOWMIA BO3MOXHOCTE Cyrnpyra obpaliatbCss B cyn 3a
3aLMTON CBOMX MpaB Kak OT TPETbUX ML, Tak U OT APYroro cynpyra.

I'IpaBa N 06s3aHHOCTH Cynpyroe B OTHOLUEHUN neten perynmpyroTca HopMmamMmu CemelHoro Kkogekca n UHbIX
3aKkoHodaTenbHbIX akToB. OCHOBHAs 4YacTb 3TUX HOPM - MnepaTtuBHas, T.e. HOE perynmpoBaHne nx 4oroBopom
He JonycKkaeTca.



3anpellaeTca  BKIOYEHWe B [OMOBOP  YCMOBWIA, MpedycMaTpuBaloWMX — OrpaHuMyYeHue  rpaea
HeTPYAOCMNOCOBHOIO HyX/AatloLLerocs cynpyra Ha nofy4yeHne coaepxaHus.

He gonyckaetcsa kabanbHbI GpayHbIi AOroOBOp, T.€. CornalleHue, cogepallee yCrnoBusi, KOTOpble CTaBAT
OOHOrO M3 CyMpyroB B kpavHe HebnaronpuaTtHoe nonoxenue. Kak cnegyet u3 cr. 179 TK PO, Kk Takum
cornalleHnsmM OTHOCUTCS BpayHbIi AOroBOp, KOTOPbIN OAWMH U3 CYMNpPYroB Obin BbIHYXXAEH 3aKMo4MTb BCNeACTBME
CTEYEHUS TSKemnbIX OOCTOATENbLCTB Ha KpanHe HeBbIrogHblXx Ans cebs ycrnoBusX, 4Yem Apyron cynpyr
BOCMONb30Bancs.

Henb3s Takke 3aknoyvaTb GpayvHbil JOroBOp, €Crv ero ycroBWs CTaBAT OOHOMO M3 CYMpyroB B KpawHe
HebnaronpmaTHOe MnonoXeHue (Jaxe ecrnu HeT Takux Mpu3HakoB kabanbHOW CAenkW, Kak COBeplUeHue ee
BCNEACTBUE CTEeYEHUs TsKenblX 06CTOATENBLCTB, YEM APYron Cynpyr BOCnonb3oBarncs). Ecnu Bce-Takn 3aknoyeH
Takoun 6payHbIn JOrOBOpP, TO OH MOXET OblTb NPU3HAH HEAENCTBUTENbHBIM NMOMHOCTBLIO UKW YacTu4HoO (CT. 44 CK).

Kpome Toro, OpauyHbii [OrOBOp HE [OMKEH MNPOTUBOPEYMTb OCHOBHLIM Hayanam CceMenHoro
3akoHogaTtenbcTBa. B yactHoctu, B n. 4 cT. 1 CK P® ykasaHo, 4TO 3anpeLlarTcs nobble orpaHu4eHust npae
rpaxxgaH npv BCTynneHun B Opak M B CEMENHbIX OTHOLLIEHMSIX MO MNpM3HakaM CouuanbHOW, pacoBOW,
HaLMOHanNbHOW, A3bIKOBOW UMW PENUIMO3HON NPUHAONEXHOCTH.

§ 3. N'ameHeHue 1 pacTopxeHne 6payHoro goroeopa. lNprsHaHve
©payHoro goroeopa HeJencTBUTENBHBIM

PernameHTaums oCHOBaHWIN U3MEHEHNSI N pacTOPXKEeHNUS BpayYyHOro JoroBopa CoaepXnTcs kak B CemenHom,
Tak n B [(paxkgaHCKoOM Koekce.

BesycnoBHo, 6eCKOH(PNIUKTHOE U3MEHEHWE M PaCTOpPXKeHMe [OoroBopa BO3MOXHbl MO B3aUMHOMY
cornacuio cynpyros. [lenctBue 6payHoro orosopa npekpawaeTcs ¢ MOMeHTa npekpalweHus 6paka, 3a
MCKIIOYEHMEM TeX 00s3aTenbCTB, KOTOpble NpeaycMOTpeHbl GpayvyHbIM AOroBOPOM Ha nepuoa nocrne
npekpaweHus 6paka. B cootBetctBum co ct. 16 CK P® 6pak npekpaliaetca BCMeACTBME CMEPTU UMK
oObsABNEHNA CyOOM OLHOro K3 cynpyroB ymeplimm. Kpome Toro, 6pak MoxeT ObiTb MpekpalieH nyTem ero
pacTopXXeHVs1 MO 3asBNEeHUI0 OOHOro WnmM oboux CynpyroB, a Takke NO 3asBMEHUI0 OMeKyHa cynpyra,
MPU3HaHHOrO CYAOM HegeecnocoOHbIM <1>.

KoHcynbTaHTlIntoc: npumedaHue.
[MocTtatenHbln kOMMeHTapu k CemenHomy kopekcy Poccuiickon ®epepaumm (nog peg. [1.B.
KpalueHnHHMKOBA) BKMOYEH B MHADOPMAaLMOHHbLIN B6aHk cornacHo nybnukaumm - CtatyT, 2006.

<1> Cm.: KommeHTapuii k CemenHomy kogekcy Poccuickon ®egepaumm / MNopg peq. M.B. KpalweHnHH1koBa.
M.: CratyT, 2005.

CornacHo cT. 43 CK P® 0gHOCTOPOHHUI OTKa3 OT UCMONHEHMS BpadYHoro gorosopa He gonyckaetcs. OauH
N3 CynpyroB MOXeT TpeboBaTb M3MEHEHMS UMM PAcTOPXKEHUSA AOroBopa MO peLLeHuo cyaa Npu CyLeCTBEHHOM
HapyLlleHMn OOoroBopa BTOPbIM CYMpyrom, T.e. MpW TakoM HapyLleHWM OOroBopa OAHMM W3 CYMnpyroB, KOTOpOe
BNeYeT Ana apyroro yuiepd, BCreaCcTBME KOTOPOro OH B 3HAYMTENbHOW CTEMEHU NULLIAETCS TOro, Ha YTo Obin
BMpaBe paccynTbiBaTh NPW 3akKnyeHnn 6payHoro goroeopa.

OcHOoBaHMeM AN U3MEHEHUs WU pacTOpPXeHUA OpavyHoro AoroBopa SIBMSIETCS CyLeCTBEeHHoe
M3MeHeHne OBCTOATENBLCTB, U3 KOTOPbIX CTOPOHbI UCXOAUIN NPU 3aK4YeHun gorosopa (cT. 451 IK).

N3meHeHne 0BCTOATENLCTB NPU3HAETCA CYLLECTBEHHbIM, KOr4a OHWM M3MEHUITUCh HACTOMbKO, YTO ecrnu Obl
CTOPOHbI MO 3TO pasyMHO MpeaBuAEeTb, TO AOroBop Obin Gbl 3akmYeH Ha 3HAYMTENbHO OTNMYAOLLMXCS
ycrnoBusx wunuM Boobwe He Obin 6bl MMM 3aKNtoYeH (HanpUMeEpP, CTOPOHbI  BbISICHUIN, 4YTO SIBMSIHOTCS
pOOCTBEHHMKAMM).

B Tex cnydadx, Korga cynpyrn He AOOCTUIMKA cornawleHuna O pacTopXeHun unm npueeaeHun gorosopa B



COOTBETCTBME C CYLUECTBEHHO W3MEHMBLUMMUCS OOCTOSITENbCTBAMU, AOTOBOP MOXET ObiTb PacTOprHyT nvbo
M3MeHeH cyjoM No TpeGoBaHMIo 3auHTePEeCOBaHHOM CTOPOHbI NPY HaNMYMKM OAHOBPEMEHHO YeTbipeX YCrNoBUI:

- BO-NepBbIX, B MOMEHT 3aKIo4YeHnA pAorosopa CTOPOHbI UcCXoaumnnm M3 TOro, 4YTO TaKOro M3MeHeHUusA
06CTOATENBLCTB HE npom3017|/:|,eT;

- BO-BTOpPbIX, N3MEHEHNe 06CTOATENLCTB BbI3BAHO npuynHamMun, KOTopble 3anHTepecoBaHHada CTOpPOHa He
Morna npeogorieTb nocre nx BO3HMKHOBEHUA,

- B-TPETbMX, UCMOSTHEHNE JOrOBOpPa HAaCTONbKO Hapywwuro Gbl COOTBETCTBYHOLLEE OOrOBOPY COOTHOLLIEHMWE
MUMYLLIECTBEHHbIX MHTEPECOB CTOPOH W NOBMekno 6bl AN 3aMHTEpPEeCcOBaHHOW CTOPOHbLI TakoW yLiepG, YTo oHa B
3HaYMTENbHOM CTeneHn nuinnack 6l TOro, Ha YTo Gbina BrpaBe pPaccYMTLIBAThL NPY 3aKMYEHU OOroBopa;

- B-4eTBepTbiX, M3 CcCyuwecTBa AOroBopa He BblTEeKaeT, 4YTO PUCK WU3MEHEHUA obcToATENLCTB HEceT
3aunHTepecoBaHHaA CTOpPOHa.

B Cny4ae pacCTopXeHud 6paquro [orosopa scnencrtene CcyleCtBeHHO M3MEeHUBLUNXCA 00CTOATENLCTB cya
no Tpe6OBaHI/IPO OOHOro u3 CynpyroB onpegender nocneacrtema pacTtopXeHuda gorosopa, ucxogd u3
HeobxoaMMocTun cnpasennmeoro pacnpegernieHna mexay CTopOoHamMu pacxooB, NMOHECEHHbIX MMU B CBA3UN C
MCcrnoJiHeHnem 3Toro goroeopa.

Kpome TOro, ameHeHme aoroeopa B CBA3N C CyLeCTBeHHbIM N3SMEHEHNEM obcTosATenbCTB OonyckaeTtcd no
peweHno cyga B UCKIKOYUTENbHbIX Cly4vadX, Korga pacTtopXeHue [orosopa npoTuBOopedunuT 00LEeCcTBEHHbIM
MHTEpPECaM nnbo BneveTt Ansg CTOPOH yLu,ep6, 3Ha4YnNTENIbHO I'IpeBbILIJaPOLLI,l/Il7I 3aTparThl, HeobxoguMble AN
MCMNoJIHEeHNA goroeopa Ha U3SMeHeHHbIX Cya0OM YyCIoBUAX.

CornaweHuss 06 W3MEHEHUN UMM PaCTOPXKEHWM OpayvyHOro [OoroBopa COBEpLUAlOTCS B HOTapuarnbHOM
dopme. Ecnu GpayHbii goroeop Obin 3akntoyeH 6e3 HoTapuanbHOro yaoctoBepeHust B nepuogd ¢ 1 aueapsa 1995
r. no 1 mapta 1996 r., TO ero npekpaiwieHne MoXeT ObITb OCYLLECTBIIEHO B MPOCTON NMUCbMEHHOW (OpME.
MameHeHne Takoro pgoroBopa 0e3 HOTapuanbHOro yAOCTOBEPEHUSA BO3MOXHO TOSbKO MPU WUCKMYEHUU Y3
JoroBopa Kakux-numbo ycrnoBun. BHeceHne HOBBIX YCNoBuiA B AOroBop noTpebyeT HoTapuanbHoro
YOOCTOBEPEHMS, XOTS, KOHEYHO >Xe, MpeanodTuTenbHee HoTapuarnbHas opmMa BO BCEX Clyyasdx M3MEHEHUs
6payHoro gorosopa.

B cootBetctBMM ¢ n. 1 cT. 44 CK P® OpayvHbii [OroBop MOXeT ObiTb NpPU3HaAH CyaoM
HeAeNCTBUTESIbHLIM MNOJSIHOCTLID UMM YAaCTUYHO MO OCHOBaAHUSIM, NMpPeAyCMOTPeHHbIM [paXaaHCKUM
KOAEKCOM Ans HeaeucTBUTESNIbHbIX cAenok. Kpome TOro, cya MOXeT npu3Hate OpayHbii  JOrosop
HeAeNCTBUTENbHbLIM MOSTHOCTBIO UMM YacTMYHO MO TPebOBaHUIO OLHOrO M3 CyMnpyroB, €Criv yCroBWUsi JOroBopa
CTaBSAT 3TOro Cynpyra B KpanHe HebGnaronpusiTHoe NoroXeHue.

Monaraem BaXxHbIM, Mpexae Yem aHanuavMpoBaTb MPaBOBble HOPMbl O MPU3HaHUKM GpavHoro Aoroeopa
HeLeNCTBUTENbHbIM, OCTAHOBUTBCA Ha HeobxoauMmbix ycrnoBusix OpayHoro JoroBopa -  YCHOBMSX
AENCTBUTENBHOCTY JAaHHOrO JOroBopa.

MmyLlecTBeHHble npaBa M 00A3aHHOCTM CYMNpYroB, ykas3aHHble B OpayHOM [OroBope, BO3HMKAKT Mpu
cobntogeHnn cnegyowmx yCroBun AeNcTBUTENBHOCTU JOroBopa:

- BO-NEpPBbIX, cofepxxaHue BGpayHoro goroBopa He OOMKHO MPOTMBOPEYUTb 3akoHy. Heponyctumbl, B
YaCTHOCTW, COrnalleHusl, HamnpaBfieHHble Ha perfameHTauuio  JIUYHbIX  HEUMYLLECTBEHHbIX OTHOLLEHWUHN,
orpaHn4yeHne NpaBocnocobHOCTM 1 (M) 4eecrnocoOHOCTU U T.N.;

- BO-BTOpPbIX, Cynpyrn OOJIKHbI obnagatb HeobxoauUMbIM OOBEMOM npaBocy6beKTHocm (AOCTI/I)KeHMe
6paquro BO3pacTa, OTCYyTCTBME OrpaHN4eHnd [eecrnocobHOCTU K T.I'I.);

- B-TpeTbuX, ocpopmneHne 6pa’yHoro 4orosopa AOMKHO BbiTb HOTapuanbHbIM;
- B-YEeTBEPThbIX, BOJIEM3bLSBNIEHME Yy4acTHMKA 6payHoro [oroBopa [OO/MKHO COOTBETCTBOBATb €0

OEeVCTBUTENbHONM BOMe, T.e. AOMKHO ObiTb NpaBUIIbHOE MOHUMaHWEe COornalleHWsl, a ero COoBepLUEHUE AOMKHO
ObITb AOOPOBOSILHBLIM.



Kpome TOro, ecnu B [OroBOpe W3MEHSIETCS MPaBO Ha HEABWXKMMOE WMMYLLECTBO, TO COOTBETCTBYHLLEE
npaBo MOAMNEXWUT FOCYOAapCTBEHHOW perncTpauum B oOpraHax rocydapCTBEHHOW perucrpauum npae  Ha
HEeABWXKUMOE MMYLLIECTBO W CAENOK C HUM MO MECTY HaxOXA4eHUsl COOTBETCTBYIOLLEN HeaBWKMMOCTU. Hanpumep,
B OpayHOM [JOroBope NpenycMaTpuMBalOTCA OTYYXXAEHWE CYNPYroM >XWUMOro MOMELLEHUS M COOTBETCTBEHHO
npuobpeTeHne 3TOro MOMELLEHUS cynpyroh. B Takom cnyyae npaBo COGCTBEHHOCTU Y CYNpyrM BO3HWKAET C
MOMEHTa rocyAapCTBEHHOW perucTpauum 4orosopa 1 npasa.

CnegyeT umeTb B BuAy, YTO NpWM OTCTyNneHMn xoTs Obl OT OOHOrO0 M3 Ha3BaHHbIX YCMOBUA GpayHbIn
OOroBOp cynTaeTCcs HeJencTBUTENbHbLIM.

B cooTBeTCTBMM C rpaxaaHCKum 3akoHOOATeNbCTBOM CAeNkKa, HeAeNCTBUTENbHasA B CUIY MNPU3HaHUA ee
TakoBOW CydoOM, MPU3HaeTCcd OCMNopvMMOM. TakoBbIM, Hampumep, siBnseTcs 6padHblii 4OroBOpP, COBEPLUEHHbIN
OrpaHUYeHHO AeecnocobHbIMM NMMBO HeCcoBEpPLLUEHHONETHUMI Nuuamn B BodpacTte oT 14 go 18 net (c1. cT. 175 1
176 I'K) unn coBepLUeHHbIV Nog BNuUsHMEM Hacunusa nnbo yrpossbl (cT. 179 IK). Coenka, HegencTBUTENbHAsA BHE
3aBMCUMOCTU OT cyaebHOro pelleHusi, SBNSEeTCS HUYTOXHOW, Hanpumep OpauyHbIi OOrOBOP, COBEPLUEHHbIN C
yyactmem HepgeecnocobHoro (ct. 171 TK), OpayHbll [OOroBOp, COBEPLUEHHbI 0e3 HamepeHust co3daTb
cooTBeTcTBYlOLWMEe npaBoBble nocnegcteua (n. 1 cr. 170 TK), nubo OpayHbii [OroBOp, HapyLUaLWWA
TpebosaHve n. 3 cT. 42 CK P®. B cootBeTcTBUM C O6LLMM MpaBuioM, 3akpenneHHbiM B n. 1 ¢T. 168 K P®,
caernka, Hapylatowas TpeboBaHMsa 3aKoHa U MHOro NPaBOBOrO akTa, ABMSETCH OCNOPUMOK, ECIN U3 3aKOHa He
crnegyeT, YTO OOMKHbI MPUMEHATLCA Apyrve NOCNeACTBUS HapyLUEeHWs, He CBA3aHHbIE C HEOEWCTBUTENbHOCTbLIO
CAErKu.
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FnaBa 5. MPABA U OBA3AHHOCTU POOUTENEW U OETEWU
§ 1. YcTaHoBneHMe NponcxoxaeHus geTemn

OAHO 13 BaXHEWMLLMX MOJIOXKEHUA POCCUMCKOrO CEeMEWHOro npaBa COCTOMT B TOM, YTO OCHOBaHWEM
BO3HUKHOBEHUA MNpaB W o0Osi3aHHOCTEeM poauTenen U f[eTen SABNAETCA MNPOUCXOXKOEeHUe AeTemu,
yOOCTOBEPEHHOE B YCTAHOBMEHHOM 3akoHOM nopsgke. [locne peBontouun  3TO  NOMOXeHUME  ObiNo
chopmynupoaHo B [dekpete BUMK n CHK PCOCP ot 18 gekabpsa 1917 r. "O rpaxaaHckom Gpake, 0 AeTaX U O
BEOEHWMN KHUT aKTOB FpaXK4aHCKOro coctosiHms" <1>.

<1> CY PC®CP. 1917. N 11. Cr. 160.

Kaxgbli pebeHok Bcerga UMeeT OTLa M MaTb HE3aBMCMMO OT TOro, poauncs OH B Gpake unu HeT. CtaTba
53 CK P® 3akpennsieT HOpMy, COrfacHO KOTOPOW OEeTW, pOAMBLUMECS OT NUL, HE COCTOSLMX Mexay cobon B
6pa|<e, MMEIOT MO OTHOLUEHUNKD K CBOUM poauTenamM Takue Xe npasa U O6F|3aHHOCTI/I, KaK U OeTn, poxaeHHble B
Gpake, Npu YCrNoBUW, YTO UX NPOUCXOXAEHNE ObINO YAOCTOBEPEHO B YCTAHOBIEHHOM 3aKOHOM MOPSiAKE.



AHanornyHas Hopma cogepanack B cT. 50 Kogekca o 6pake n cembe PCOCP, a Takke B cT. 133 Kogekca
3aKOHOB 06 akTax rpaxgaHCKoro CoCTosHMs, bpadyHom, cemeiHoM u onekyHckom npase 1918 r., c1. 25 Kogekca
3akoHOB 0 bGpake, cembe n oneke 1926 r. MIHon npuHumMn Obin 3akpenneH Ykasom [Npesngnyma BepxoBHoro
Coseta CCCP ot 8 utona 1944 r. "O6 yBenuyeHUM rocygapCTBEHHON MOMOLLM OEepeMEHHbIM KEHLLUHAaM,
MHOFOAETHbIM U OOUHOKUM MaTepsiM, YCUIEHUM OXpaHbl MaTEPUMHCTBA U OeTCTBa, 00 yCTaHOBMNEHUU MOYETHOMO
3BaHua "Martb-repouHsa" 1 yypexaeHun oppeHa "MatepuHckas cnaesa" n Mmeganu "Mepanb maTepuHCTBa",
COrnacHo KoTOpoMy nosiBuracbk kareropus "BHebpayHble aetn", a n3 Kogekca 3akoHOB 0 Gpake, ceMbe U oneke
1926 r. GbINN UCKIHOYEHBI NONOXEHNSA 00 OAMHAKOBBIX NpaBax AEeTeN, POXOEHHbIX B 3apernctTpupoBaHHoM Opake,
1 BHeOpayHbIX geTen. YpaBHUBaHUE B npaBax AeTen, pOXAeHHbIX B Bpake, n BHEBpayHbIX AETen NpPoun3oLLno
nmwb ¢ npuHaTieM OcHoB 3akoHogaTtenbcTBa Coto3a CCP 1 coto3Hbix pecnybnuk o 6pake n cembe 1968 r. <1>.

<1> BegomocTtn BepxosHoro Coseta CCCP. 1968. N 27. Ct. 241.

[lo XpucTuaHcTBa, C y4eTOM TOro YTO Gpaku He GblnM 4OCTAaTOYHO KPEMKUMU, AETU, POXAEHHbIE B Bpake, v
BHeOpayHble AeTM He 0OCOBEHHO OTNNYANMCh Kak B nNpaBax, Tak U B 6ecnpaBun. Tak, 06LEN3BECTHO, YTO BENUKUIA
kHA3b Bnagummnp Kpectutenb 6bin He3akoOHHOPOXAEHHbIM pebeHkom kHA3s CBATOCNaBa.

MepBble yNoOMUHaHWA B 3akoHoAaTenbCTBE O BHeGpayHbIX OeTsAX BcTpevatotcs B Pycckon [Npasge, B
KOTOPOW roBOPUIIOCh, YTO AETU MyXa OT pabblHM He MonyyalT HacneacTBa, HO OHW, Kak U UX MaTb, AenalTcs
cBOOOAHBLIMN.

Bo BpemeHa MeTpa | ctaTyc BHeGpayHbIX AeTei onpedensanca cTaTycoM MaTepu, HO oTel 06s3aH Gbin
y4yacTBOBaTb B cofepxaHun pebeHka. BHebpayHble 4eTu He obnaganu Bcemy TEMU NpaBaMu, YTO POXOEHHbIE B
Gpake, B YaCTHOCTM OHU BbINM OrpaHNYeHbl B NpaBe HacrnegoBaHWUA Nocrne cMepTy oTua.

B 1837 r. 6b1no npuHaTo pewexue NocygapcteeHHoro CoBeTa, MO KOTOPOMY BOCMPELLanoch NpUHMMaTh Ha
rpaxxaaHckyto cry>x0y He3aKOHHOPOXAEHHbIX M BMeCTe C TeM MpUHMMATb MX B ye3[Hble yuunuuia, ruMHasuu,
KOMMepyeckue yuunuiia n apyriue nogobHble 3aBeaeHus.

Ho 1902 r. npaBa BHeOpayHbIX AeTeN CyLIeCTBEHHO OTNMYanucb OT MpaB AeTew, PoXAeHHbIX B Gpake.
lMpaBo Ha copepxaHue OTUOM BHebpayHoro pebeHka BO3HWKaNO nNUWb B cnydyae poxaeHus pebeHka B
pesynbTate AEWCTBUA HEXEHATOro MYXYMHbI, UMEBLUMX COCTaB MPECcTynfeHus (Hanpumep, NpUHYXAOeHne K
BCTYN/IEHUIO B CBHA3b, HEOEWCTBUTENbHbIA Opak, 3aknioyeHHbln noAa BnusHMEM obmaHa, yrposbl, U T.M.).
3akoHogaTenbctBoM 1902 1. ObinMu HECKONbKO paclwupeHbl npaBa BHeOpauHbIX AeTen Ha anuMMeHTbl U
HacnegcTeo. Tak, "oTew BHebpayHoro pebeHka ob6s3aH HECTW U3AEPXKKU Ha ero codepXkaHue, ecnv OH B TOM
HyxXfgaetcsa".

OpHako BHebpayHble AeTW He MOrnu nomnyyaTb He TONbko Gonbluee, HO XOTs Bbl paBHOE MMYLLIECTBO NO
CPaBHEHUIO C OeTbMW, poXAeHHbiMM B Opake. Kpome Toro, BHeOpayHble AETU MPUYUCAANNCH K HU3LLEMY
COCIIOBHOMY Kraccy, T.e. BHebpauHbli pebeHOK OBOPSHKA U ABOPSHWHA ABOPSHUHOM He CTaHOBWMCS. 3aKOH
1902 r. gonyckan y3akoHeHune BHebpayHbIx geten <1>.

<1> Cm. 06 ncropun 3akoHogaTtenoctsa o getax: Pysakosa O.A. CemenHoe npaBo: Y4eb.-npakT. nocobue.
M., 2003.

B 6GonblMHCTBE CTpaH B HacTosillee Bpemsi BHeOpauHble [eTW ypaBHEHbl B NpaBax C AETbMM,
pOXAeHHbIMM B Gpake. DTOT NPUHUMN 3aKpenneH U B MeXOyHapodHbIX OOroBOpax, B YacTHOCTM B KoHBeHLUM
OOH 1989 r. "O npaBax pebeHka".

B coBpeMeHHOM pOCCUIACKOM 3aKoHOOaTenbCTBe, a Takke B MexXOyHapodHbIX [OroBopax YeTKo
onpeaensieTcs NPYHLUWMN paBeHCTBa NpaB [AeTeil He3aBUCUMO OT UX MpoucxoxaeHus. NMpoucxoxaeHue peten
O3HavaeT YCTAHOBJIEHME IOPUOUYECKON CBA3U Mexay pebeHKOM M ero poauTensiMM Ha OCHOBaHWU
rocyAapCTBEHHOW perucTpaumm poxaeHus pebeHka. [MpoucxoxaeHue pebeHka onpenensieTcss KPOBHbIM
POLOCTBOM, 33 UCKMIOYEHMEM HEKOTOPbIX Cry4Yaes, HanpuMep BCreacTeue:



- MPUMEHEHMST NCKYCCTBEHHbIX METOA0B PenpoaykLuM YerioBeka, cypporatHoro MmatepuHcTtea (M. 4 cT. 51
CK);

- AeNCTBNSI HEOCMOPEHHOW NPe3yMMnLuMn OTLOBCTBa cynpyra (6biBLiero cynpyra) matepu pebeHka (n. 2 cT.
48 CK);

- NpM3HaHUA OTLOBCTBa B A06poBonbHOM nopsagke (n. 3 cT. 48, c1. 50 CK);
- oWwmbKM NpuW yCTaHOBIEHMM OTLIOBCTBa B cyaebHom nopsigke (ct. 49 CK).

Bo Bce BpemeHa maTepbio pebeHka cuuTanacb XeHLuHa, ero poauslas. B 1o xe Bpemss npobnemsbl
[OKa3blBaHUS MaTepUHCTBA TaKkKe MMenu MecTo B Tex cry4vasX, korga MaTb YKNOHAnacb OT 3asiBNEHuUs O
poxaeHun pebeHka (peructpauumm). Tak, B Hadane XX B. CEMEWHOE 3aKOHOOATENbCTBO B KayecTBe
J0Ka3aTenbCTB NPOVCXOXAEHUSA pebeHka OT mMaTepu paccMaTpyBano METPUYECKYHO 3anvcb O ero poXaeHuu, a
€cnn B STOM 3anucu He Oblna NoMMeHoBaHa MaTb WM €Cili HEBO3MOXHO MNpPeACTaBuMTb 3Ty 3anncb - TO
nucxoasime oT Hee camMoW MUCbMeEHHble yaocToBepeHusi. Kak otmevan A.W. 3aropoBckuiA, NpU3HaHWE TOSbKO
NMMCbMEHHOrO [oKasaTenbCTBa MaTepuUHCTBA "MpW HeXenaHuu npusHatb MaTEPUHCTBO MOXET MOCMAYXUTb
XOPOLUMM CpeacTBOM M36aBUTLCS OT Hero" <1>. CBuaeTenbCckmMe nokasaHus CyjoM He YYUTbIBamuUCh.

KoHcynbTanTlnoc: npumeyaHue.

®parmeHT kHurn A.W. 3aroposckoro "Kypc cemenHoro npasa" BKMOYeH B MHPOPMaLMOHHbIA BaHK cornacHo
ny6nukauum - "CemenHoe n xunuwHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6; 2009,
N 1.

<1> Baroposckun A.U. Kypc cemeriHoro npaea. C. 210 - 211.

B HacToswwee Bpemsa cornacHo n. 1 c1. 48 CK P® npoucxoxaeHne pebeHka oT matepu (MaTeprHCTBO)
yCTaHaBMNMBaeTCs Ha OCHOBaHUU:

- IOKYMEHTOB, NOATBEPXAaoLLMX PoXaeHUe pebeHka MaTepbio B MEAMLMHCKOW OpraHv3aLmu;
- MEeOULMHCKMX JOKYMEHTOB B crnyyae poxaeHust pebeHKka BHe MEANLMHCKOro yUpexaeHus:;

- CBUAETENbCKMX NoKasaHuin Unm

- VHbIX JOKa3aTenbLCTB.

B OGonbwunHCTBE CcnyvyaeB B KayecTBe JokasaTenbcTBa npoucxoxaeHus pebeHka oT  maTepu
paccmaTpuBaeTCs OOKYMEHT, MOATBEPKAAIWMN poxaeHune pebeHka maTepbio B MEeAMUMHCKOM yYpexaeHum
(poounbHoM AomMe). OTO MOXET ObITb He TONbKO rocyapCTBEHHOE yypexaeHue, Ho n nibas meguumHckas
opraHu3auMsi He3aBWCMMO OT OpraHvM3auMOHHO-NpaBoBON opmbl. Ecnv poabl pebeHka npoxoawnu BHe
MEOMLMHCKOrO yyYpexaeHus, To OCHOBaHWEM ANs perncTpaumm MoxeT ObiTb JOKYMEHT, BblAaHHbIN MEeOULMHCKOW
opraHu3auven, Bpay KOTOPOW OKasbiBan MeAMLMHCKYIO MOMOLLb MNPV podax WM B KOTOpylo obpaTunacb maTtb
nocrie poaoB, NMMBO NMNLIOM, 3aHUMAKLUMCST YaCTHOM MeOMLMHCKON npakTukon. MNpu pogax BHE MeOMLMHCKOM
opraHusaumm n 6e3 okasaHus MeOULMHCKOM NOMOLLM perncrpauus npou3BOAMTCH Ha OCHOBaHWW 3asiBNEHUS
nvua, NpUCyTCTBOBAaBLUErO BO BpeMs pOAOB, O poxaeHun pebeHka. Takoe 3asiBneHve moxeT OblTb caenaHo
nMUOM, MpPUCYTCTBOBaBLUMM MpW poaax, paboTHWKY opraHa 3arca, Mpou3BOASLLEMY [OCYyAapCTBEHHYHO
peructpaumio poxaeHus pebeHka.

Mpu OTCYTCTBMM Yy YKA3aHHOrO Nnuua BO3MOXHOCTU SIBUTbCS B OpraH 3arca ero noanucb 3asiBNeHuUst O
poxaeHun pebeHka AaHHOM XEHLWMHON OOIMKHa BbiTb YAOCTOBEpPEHa opraHu3aumen, B KOTOPOW yKadaHHOe nuuo
paboTaeT Nnu y4nTcs, XKUMULLHO-IKCMITyaTaLUMOHHOW OpraHu3aumen nnm opraHoM MeCTHOro camoynpaBfieHusi Nno
MECTY ero XuTenbcrea NMMbo agMnHUCTpaLMEN CTaUMOHAPHONW MEOMLMHCKON OpraHn3aummn, B KOTOPOW yKazaHHOe
MU0 HaxoauTcs Ha uaneyeHuu. BeileHa3BaHHOe 3asiBNeHMe MOXeT ObiTb MpeAcTaBreHo B OpraH 3arca
pooutensamu (0QHUM n3 poamntenen) pebeHka unn apyrum 3asBrsoWUM O POXAEHUM pebeHka NuuUoM, a Takke



MOXXeT ObITb HaNpPaBMeHO B OpraH 3arca NoCpeaCcTBOM MOYTOBOW, 3TIEKTPOHHOM CBA3M UIN MHBIM CMOCOGOM.

B cnyyae poxgeHusi pebeHka Ha MOPCKOM, pe4yHOM, BO3AYLIHOM CyAHe, B noesfge KanutaH cygHa nunbo
HavyanbHUK Noe3aa MOXET COCTaBUTb akT O poxaeHun pedeHka. B cootBeTcTBMM cO CT. 32 Kogekca BHyTpPEHHEro
BogHoro TpaHcnopta P® ot 7 mapta 2001 r. N 24-®3 B kagom criydyae poxaeHust Ha cygHe pebeHka KanutaH
00653aH cOCTaBMTb COOTBETCTBYIOLLMI aKT NPW y4acTum ABYX CBUAETENEN N Bpaya, eCrv OH MMEETCS Ha cyaHe, a
Takke coenaTb 3anucb B CyAOBOM XypHane. B cnyyae cmeptu, 60Me3HN Unm MHOM NpUYMHbI, NPEenAaTCTBYOLMX
KanutaHy CyAHa BbINOMHATL CBOM CnyxebHble 006s3aHHOCTW, 06s3aHHOCTU KanuTaHa CyAHa BO3naratTcs Ha
CcTapLuero NOMOLLHMKa KanuTaHa CygHa OO0 MONydYeHus pacnopsbkeHus cydosragensua. AHanormyHble HOpMbl
npeaycmoTtpeHsbl cT. 70 Kogekca ToproBoro MmopennasaHus PoO.

[Mpu OTCYTCTBMU BbllLEHA3BaHHbLIX OCHOBAHWI YCTaHOBIEHNE MAaTEPUHCTBA MOXET ObITb Mpou3BedeHo Ha
OCHOBaHWM pelleHns cyda o6 ycTaHoBNeHuMM akta poxaeHus pebeHka fdaHHOW >KeHwmHoW. [lopagok
YyCTaHOBMNeHUs1 akta poxaeHus yctaHaBnuBaetca . 28 [TIK P® un oTHocutca k kateropum pen o6
YyCTaHOBMEHUM POACTBEHHbIX OTHOLWeHUN (N. 1 4. 2 cT. 264 [TIK). B atom cnyyae yctaHoBNeHWe nponcxXoXaeHus
pebeHka OT MaTepmn MoXeT ObiTb OCHOBAHO Ha ApYrMx JoKasaTenbCTBax.

3asBneHne o6 yctaHoBneHun akrta poxaeHnss pebeHka KOHKPETHON XXEHLLWMHOW paccMmaTpuBaeTcs CyaoM
B nopsigke ocoboro npoussoactaa (rn. 28 IMK), a npu Hann4um cnopa 0 MaTepuHCTBE BONPOC 06 yCTaHOBNEHMM
MaTepuHcTBa paspeluaetcda B nuckosoM nopsake (n. 11 MNMocrtaHosnenunsa NneHyma BepxosHoro Cyana PO ot 16
mMaa 2017 r. N 16 "O npumeHeHuUn cygamy 3akoHOZATENbCTBA MPU PACCMOTPEHWMM [en, CBSA3aHHbIX C
YCTaHOBMEHMEM MNpoucxoxaeHus aeten" <1>; ganee - lNoctaHoBnenune NneHyma BepxosHoro Cyana P® ot 16
mas 2017 r. N 16).

<1> Poccuinckas raseta. 2017. 24 maa. N 110.

Mpu paspelueHun fern, CBA3aHHbIX C YCTAHOBMEHMEM MaTEpPUHCTBA, Cyd BNpaBe MNPWHSATb BO BHUMaHWe
nodble Joka3aTenbCcTBa, C 4OCTOBEPHOCTLIO MOATBEPXKAAIOLLME NPOUCXOXAEHNE pebeHKa OT JAaHHOMN >XEHLLMHBI (
n. 4 cr. 14, n. 2 cr. 21 ®egepanbHoro 3akoHa oT 15 Hos6pA 1997 r. N 143-93), B yacTHOCTM MccregoBaTb
MeOULUMHCKUE OOKYMEHTbI, CBUAETENbCTBYIOWME O (haKTe poxaeHus pebeHka, MeOULUHCKY0 OOKYMEHTaUMo O
NpoucxoxaeHnn pebeHka OT KOHKPETHOW XEHLLUMHbI (MCTOPUIO POAOB), OOBACHEHMSA NuL, y4acTBYOLWUX B Aene,
nokasaHusa cBugeTenen, B TOM 4ucne nuy, NPUCYTCTBOBaBLUMX MNpW pogax (mpu poxaeHun pebeHka BHe
MeOMLMHCKON opraHm3auum), aknoyeHunsa akcneptos (n. 19 MNMoctaHoBnenus MNneHyma BepxosHoro Cypna PO ot
16 mas 2017 r. N 16).

MaTepuHCTBO, Kak U OTLOBCTBO, MOXET OblTb OCMOPEHO B COOTBETCTBUM cO CT. 52 CK P®, 3a ucknioueHmem
crnyyaeB poxaeHus pebeHka cCypporaTHOM MaTepbi, CO CCbIkoW Ha 3T obcTtostensctBa. OcnapuBaHue
MaTepuHCTBa NPOM3BOAMTCS B MCKOBOM MpoM3BoAcTBe no npasunam nogpasa. |l pasa. Il ITIK PO, npumeHeHuto
noanexat nobble Joka3aTenbCTBa, NpegycMoTpeHHble cT. 55 atoro Kogekca.

YcTaHOBneHNe OTLOBCTBa O3Ha4yaeT BO3HWKHOBEHWE HOPUONYECKOW CBSA3M Mexay OTUOM K pebeHkom,
BblpaXaloLLencs B Hanu4mMm B3anmHblX Npas 1 06s3aHHOCTEN.

B cootBetctBMM € N. 2 cT. 48 CK P® npe3ymnumsa oTuoBCTBa cynpyra marepu pebeHka AencTByerT,
ecnun pebeHOK poguiica OT JinL, COCTOSLWMX B Opake Mexay cobom.

Mpe3ymMnuua oTuoBCTBa ObiBLWIEro cynpyra matepu pebeHka pencrtByetr B TeyeHue 300 AOHen cC
MOMeHTa:

- pactopxeHus Bpaka mexay poauTensmu pebeHka (C MOMEHTa peructpauuv B KHUre 3anvMcy aKkToB
rpaXgaHCKoro COCTOsHMSA, a Npu pactopxkeHun B cyae nocne 1 mag 1996 r. - ¢ MOMeHTa BCTYNNEHUSA peLleHns
cyda B 3aKOHHYIO cuny);

- NpV3HaHUs cyooM Gpaka HeeNCTBUTENbHBIM (C MOMEHTA BCTYMNIIEHWs! peLleHnst Cyaa o npusHaHum Gpaka
HeAeNCTBUTENbHLIM B 3aKOHHYIO CUIY);

- CMepTn cynpyra mnnm 00bsABMNEHNs ero ymMmepLnm (C MOMEHTa BCTYNJeHNA peleHna cyaa 006 ob6bsBNeHNN



cyrnpyra yMepLUMM B 3aKOHHYIO CUMY, €CIN JaTa CMEePTU He YCTaHOBIIEHA B peLeHnM).

CemeliHbIi kogekc P® He oTBevyaeT Ha BOMPOC O MpUOpPUTETE Mpe3ymnumMuM B cry4vae, ecnv pebeHok
poauncs B Opake, 3akMOYeHHOM B TeyeHue AEWCTBUS Mpe3ymnumMuM OTLOBCTBa ObIBLUEro cynpyra maTepu
pebeHka (Hanpumep, 300 gHel co gHA pacTopxeHus Opaka). B HekoTopbix cTpaHax (Hanpumep, Bo PpaHumu, B
®PI) B Te4yeHMe cpoka AENCTBUS 3TOM NMpe3yMmLumMmM cynpyra He BnpaBe BCTynaTb B APYron bpak.

B TeueHune CpoOKa OEencTBMs Ha3BaHHOM npesymMmnunmn ceegeHund o6 oTue B KHUry 3anMcen akToB
rpaxxgaHCKoOro COCTOAHMA MU B CBUAOETENIbCTBO O pPOXAEHUU pe6eHKa BHOCATCA Ha OCHOBaHWUW cnenyrLlinx
OOKYMEHTOB!

- cBMaeTenbCcTBa o bpake;
- MHOrO JOKyMEHTa, NOATBEPXAAoLLEro dakT perucTpaunm 3aknodeHus 6paka;

- OOKyMeHTa, noATBepXaatowero akt 1 Bpemsl npekpalleHus 6paka (CBUAeTenbCTBa O PacTOPXKEHUU
Gpaka, cBUAETENbCTBA O CMEPTU Cynpyra, peLleHns cyaa).

OcnapuvBaHve npe3ymMnummn OTLOBCTBA OMNycKkaeTcs B COOTBETCTBMM €O CT. 52 CK Pd B pamkax MCKOBOro
nponseoacTtea. [lo npuHaTua depepanbHoro 3akoHa ot 15 Hos10ps 1997 r. N 140-d3 "O BHECEHMM N3MEHEHUI U
pononHeHun B CemenHbin kogekc Poccunckon ®epepauun” mate pebeHka morna 3assutb 6e3 obpalleHus B cya,
4TO OTUOM pebeHka sBnseTcsa He ee cynpyr (ObiBWWIA cynpyr). B aTom criyyae OTLOBCTBO B OTHOLUEHUN pebeHka
Morno 6biTb yCTaHOBMNEHO NMyTEM MOAaYyM COBMECTHOrO 3asBIIEHWUsi MaTepbio U hakTnyeckum oTuom pebeHka B
opraH 3arca ob ycTaHOBMEeHUM OTLOBCTBA, YTO HapyLlano npaea cynpyra matepu pebeHka. Co BCTynneHvem B
CWIy Ha3BaHHOro 3akoHa ocrapuBaHue OTLOBCTBA AoMycKkaeTcst Nywb B cyaebHom nopsigke (ct. 52 CK).

B Tom cnyyae, ecnn npesymnuusa OTLOBCTBA He YCTaHOBMEHa 3aKOHOAATENbCTBOM, OTLIOBCTBO MOXET
ObITb YCTaHOBMEHO [O0OPOBOMBHO WNKU MNpUHyAMTENbHO. [OOPOBONBHOE OTLOBCTBO O3HA4YaeT Mpu3HaHue
MYXXYMHOWM hakTa npoucxoxaeHus pebeHka OT Hero. OTOT PakT MOXET MMEeTb MECTO M B Tex cryyasx, Korga
MYyXXYMHa He ABnsieTcA OMONornyeckMM OTLOM, HanpuMep, BCMEACTBUE NMPUMEHEHWUS] UCKYCCTBEHHBIX METOO0B
penpoayKunm YenoBeka, CypporaTHoro matepuHcTtsa (n. 4 ct. 51 CK).

Hdob6poBonbHOe OTUOBCTBO YyCTaHaBNMBaeTcsA MNyTeM MNoJay4 B OpraH 3arca COBMECTHOro
3aABMeHUs OTLOM U MaTepblo pebeHka. [1pu3HaHMe OTUOBCTBA siBNSieTCA 6e30T3bIBHbIM C MOMEHTA, Korga
nponsBefeHa COOTBETCTBYHOLLASA 3aNnCb B KHUIe 3anucu akTOB MPakaAaHCKOro coctosiHma. 3anucb 06 OTLOBCTBE
mMoxeT OblTb OcrnopeHa Tonbko B cygebHom nopsake B cooTBeTcTBuM co cT. 52 CK P®, Hanpumep ecnu
BbISICHUTCS, YTO MY)XXUMHA, 3anncCaHHbIA B KadecTBe oTua pebeHka, hakTnyeckum OoTLOM He anseTtcs. OgHako
€CNU B MOMEHT 3anucu oTLOBCTBa 3asiBUTENb 3Han 00 3ToM, To B cooTBeTcTBUMM Cc M. 2 cT. 52 CK P® oH B
nocrneayLwemM He MOXET OCMOPUTbL NPOM3BEAEHHYIO 3aMMCb, CCbINasiCb Ha 3T OBGCTOATENbLCTBA, a Takke Mpu
NPYMEHEHNN METOAOB MCKYCCTBEHHON PenpoayKUMM YerioBeKa CO CChINIKOM Ha 310 obcTosaTenscTBo (n. 3 cT. 52
CK).

B cnyyae ecnM maTb OTKasbiBaeTcs OT MoAayM COBMECTHOrO 3asiBrieHusi, otel, pebeHka Bnpase
notpeboBaTb yCTaHOBINEHNS OTLOBCTBa B cyaebHoM nopsigke cornacHo cT. 49 CK PO.

3anucb 06 oTue pebeHka, poAuBLUErocsi BHe Opaka, NPOU3BOAUTCA C COrflacCUA MaTepu, KOTopoe
Bblpa)kaeTcsi B COBMECTHOM MWCbMEHHOM 3asiBNeHuuM maTtepu U otua pebeHka. CoBMecTHoe 3asiBrieHue o0
YyCTaHOBIEHUN OTLIOBCTBA OTUa 1 MaTepun pebeHka nogaeTcst MMU B NMCbMEHHON (hOpMe B OpraH 3arca no Mecty
XKWUTENbCTBA OTUA UM MaTepu pebGeHka Nnbo Mo MecTy rocydapCTBEHHOW pernctpaummn poxpeHusi pebeHka.
CoBMecTHOe 3asiBneHne 06 yCTaHOBNEHUM OTLIOBCTBA MOXET ObITb NOAaHO MPU rOCYAapCTBEHHOW perncrpaumm
poxaeHus pebeHka, a Takke Mocrne TakoW permcTpaumm, B CBA3M C YEM B CBUAETENbCTBO O POXAEHUU pebeHka
MOoryT OblTb BHECeHbl WU3MEHEeHUs. H606XO,EI.I/IMO y4eCTb, 4YTO YCTaHOBJIEHMEe OTLUOBCTBa B OTHOLUEHWW nuua,
pocturwero Bospacta 18 net (coBepLleHHONETMUS), AOMYCKaeTCsl TONMbKO C €ro Corfacusi, a ecrnvm Takoe nuuo
Np13HaHO HedeecnocobHbIM - C COrnacust ero OnekyHa WM opraHa oneku u nonedntenscTea. Cornacue nuua,
OOCTUTLLEr0 COBEPLUEHHOMETUS, MOXET ObITh Bbipa)XeHO B OTAENbHOM 3asiBNIEHMU UMW NMOCPEACTBOM MOAMUCH
COBMECTHOrO 3asiBieHUsi oTua 1 MaTepu (NMnBOo TonbKko oTua).

B oTgenbHbIX cnyvasx, npeaycMoTpeHHbix f. 3 ¢T. 48 CK P®, oTLUOBCTBO ycTaHaBNMBaeTCA NO 3asBEHUI0
nuwb oTua pebeHka € cornacus opraHa OMekn U MonevYvMTenbCTBa, a NpuM OTCYTCTBMM Takoro corracusi - no



peLueHunio cyaa. ATu cryvaum npegycmoTpeHsl n. 3 cT. 48 CK P®, a uMeHHo:
- CMepTb MaTepu pebeHka (noaTBepXKaaeTcs CBUAETENLCTBOM O CMEPTU);
- Np3HaHue ee HegeecnocobHo (NoaATBEPXKAAETCS peLleHneM cyaa);

- HEBO3MOXHOCTb YCTAaHOBMEHUS €€ MecTa HaxoXaeHUs (Ons 3Toro HeT HeOGXOAUMOCTU B NpeCcTaBneHuu
peLleHns cyaa o Npu3HaHuM ee 6€3BECTHO OTCYTCTBYIOLLE, JOCTaTOYHO COOTBETCTBYIOLLE CNpaBKu U3 OpraHoB
BHYTPEHHMX Jen);

- NULLEHNE ee poauTenbCkux npas (NOATBEPKAAETCH pelleHnemM cyaa).

OI'paHVI‘-IeHVIe poanTenbCKMX npas, orpaHn4eHmne B AeecrnocobHOCTN, HEQOCTUKEHNE BO3pacTa 18 net He
BNEeKYyT BbilLenepevyncrneHHbIX nocneacTeuin.

Cornacue opraHoB orneku K nonevnTensctBa Heobxoammo Ans Toro, 4Tobbl u3bexaTb cuTyauum, Korga
3asBreHne o6 yCTaHOBMEHNM OTLIOBCTBA NOOAETCS B KOPLICTHLIX LENAX ANst U3BNeYeHns kakmx-nnbo Beirog 6e3
uenu 3aboTbl 0 pebeHke, ero BocnuTaHuu. B Tom cnyyae, ecnu opraHbl ONEKM M MOMEYUTENbCTBA HE AatoT
COOTBETCTBYIOLLIErO cornacusi, oTUOBCTBO yCTaHaBnmBaeTcs cornacHo cT. 49 CK P® B cynebGHom nopsigke B
pamkax uckosoro npoussoactsa (n. 15 MNMoctaHosneHus MNneHyma BepxosHoro Cyga P® ot 16 mas 2017 r. N 16).

B Tex cnydyasx, Korga nogada COBMECTHOrO 3asiBiEHUss 00 YCTaHOBMEHUWM OTLOBCTBA MOCME POXOEHUS
pebeHka MoXeT ObITb 3aTpPygHUTENbHA UMW Jaxe HEBO3MOXHa (Hanpumep, ecnu oTew, OyaeT nNpu3BaH B apMuio
UK NIaHupyeTcs ero AnuMTenbHas KOMaHAMPOBKA, B cryyae Tsxenow 6onesHn otua), oyayLimne pogutenn MoryT
nogatb 3asBreHMe B OpraH 3arca BO Bpems OepemMeHHocTM maTepu. Bo ®PpaHuum nopgobHble 3asBneHus
nogatTCcsa HOTapuycy, KOTOPbIA AOSMPKEH 3aperncTpnpoBaTh 3asiBneHne B LieHTpanbHOM peecTpe pacnopsiKeHun.
OTO no3BonsieT pebeHKy, NPOUCXOXOEHME KOTOPOro [AepXanocb B CeKpeTe, y4yacTBOBaTb Ha paBHbIX B
pacnpefeneHnun HacneaCcTBEHHOro MMyLLecTBa cBoero nokonHoro pogutenda. C 1971 r. gaHHbIn Peectp
npuobpen cratyc obuleHauuoHanbHOro, obecneunBad XpaHeHWe W nNpedocTaBleHMe CBeAEeHVMn O
CYLLIECTBOBAHNN N MECTE Hax0XOeHUs BbllLEHa3BaHHbIX aKTOB Ha Bcen TeppuTtopun OpaHumm <1>,

<1> Cm.: MeaBegeB W.I'. MexgyHapogHoOe 4acTHOe NpaBO M HoTapuanbHas gestenbHocTb. M.: Bontepc
Knysep, 2005.

3anucb 0 pogutensx pebeHka MoxeT OblTb Npoun3BedeHa Nocrne poxaeHus pebeHka. HoBoro 3asBneHus
He TpebyeTcs, ecnu OO rocyAapCTBEHHOW peructpaumm poxaeHusi pebeHka paHee MOJaHHOE 3asiBIEHWE He
ObINo 0TO3BaHO OTLOM MM MaTtepblo. [Jo poxaeHus pebeHka nobor 13 poanTenen MoXxeT 0TO3BaTb 3asiBIEHNE.
OpHako Takoe 3adBrieHWe B nocrnegylweM MOXeT ObiTb [0Ka3aTenbCTBOM MPUHYAWUTENBHOMO MpU3HaHUS
oTuoBCTBa B cooTBeTcTBUM cO CT. 50 CK P®. Tak, B n. 22 MNocTtaHoeneHus MNneHyma BepxosHoro Cyga PO ot 16
Masa 2017 r. N 16 pasbsacHseTcsa, 4To B Clyyae CMepTu Nnuua, KOTopoe npudHaBano cebs oTuoMm pebeHka,
poauBLerocs 1 mapta 1996 r. unn nosgHee, HO He COCTOSNO B Gpake C ero maTepbto, Cy B COOTBETCTBMM CO CT.
50 CK P® BnpaBe B nopsigke 0cob60ro npon3BoAcTBa yCTAaHOBUTL (hakT NPU3HaAHWS UM OTLIOBCTBA.

Cyg BnpaBe Takke B nopsigke ocoboro npom3BoAcTBa yCTaHOBUTL (hakT OTLOBCTBA fuLa, HE COCTOALLENO B
Opake ¢ martepbio pebeHka, B crniyyae cMepTu 3Toro nuua. Takon dhakT MOXeT ObiTb YyCTAaHOBMEH CyaOM B
OTHOLWEeHun geten, poameumnxca 1 mapta 1996 r. unn nosgHee, NPy HaNUYUKN OOKa3aTENbCTB, C AOCTOBEPHOCTLIO
NOATBEPXAAIOLLMX NponcxoxaeHne pedeHka ot AaHHoro nuua (cT. 49 CK).

3a rocygoapCTBeHHY0 permctpaumio ycTaHOBMeHUs OTLOBCTBa, BKMYas Bbigayy cBuaeTensctsa o6
yCTaHOBMEHMM OTLOBCTBA, yniayMBaeTcs rocyaapCTBeHHas NoLunmHa, kotopast cornacHo noan. 3 n. 1 ct. 333.26
HK P® coctaBnsieT 350 pybnen.

MpyHyOUTENBHOMY YCTaHOBMEHMIO OTLOBCTBA nocesileHa cT. 49 CK P®, a Takke [locTtaHoBneHue
MneHyma BepxoBHoro Cypa P® ot 16 mas 2017 r. N 16.

an/IHy,DMTeanoe yCTaHOBIieHMe OTUOBCTBa B cyae MMeeT MeCTO Nnpu Harn4dnn cnegyroumx YCJ'IOBI/IIZZ



1) pebeHok pogurcs BHe bpaka;

2) OTel YKIOHAEeTCA OT ,D,O6pOBOJ'|bHOFO yCTaHOBJ1€HNA OTUOBCTBa NyTeM nogayn CoOBMeCTHOro 3adaBlieHUA
C MaTepblo UM CaMOCTOATENIbHOIO 3adABIIeHUA (B cny4yae CMepTn mMaTtepu, NnpusHaHua ee HegeecnocobHon,
HEBO3MOXHOCTHN YCTAHOBJ1IEHNA €€ MeCTa HaxXOXOeHUA, NMMWEeHNA poanTeSIbCKUX npaB);

3) MmaTb OTKa3blBaeTCs OT NogavyyM COBMECTHOrO 3asBneHus.

BonbwnHCTBO crnopoB 06 OTLOBCTBE MPOWCXOAAT MO MHMUMATMBE MaTtepu pebeHka unu nuvy, Ha
WXXOMBEHNM KOTOPbIX OH HaxoauTcs. MNprUYMHON Taknx UCKOB SABNSIETCH YKINOHEHWe oTua OT Nogayy COBMECTHOrO C
mMaTepblo 3asaBrieHnss o6 yctaHoBneHun otuoBcTBa. OTULOBCTBO YyCTaHaBnuBaeTcd B cydebHOM nopsgke B
MCKOBOM NPOM3BOACTBE B COOTBETCTBUM C HOpMamu nogpasg. |l pasa. Il TTIK P®. 3aseneHne 06 yctaHoBneHUM
OTLIOBCTBAa MOXeT ObITb NogaHo:

- OO0HUM 13 poauTenen (HEeCOBEPLUEHHONETHNE POAUTENN MOryT CaMOCTOATENbHO MOoAaTb WCKOBOE
3asBneHne ob ycTaHOBMNEHMM OTUOBCTBa ¢ 14 neT);

- ONeKyHOM (noneunTenem) pebeHka;
- NIULLOM, Ha WKOUBEHMUN KOTOPOrO HAXoAMTCA peBGeHoK;
- caMUM peGEHKOM, JOCTUMLUM COBEPLLIEHHONETUS.

WNcxoas n3 nonoxenun n. 3 ct. 48 CK PO, n. n. 1 n 3 c1. 51 ®egepansHoro 3akoHa ot 15 Hoabpsa 1997 r. N
143-®3 cyn Takke Bnpase B NOpsiAke MCKOBOro NMpou3BOACTBA YCTaHOBUTL OTLOBCTBO MO 3asBMEHUIO Nuua, He
cocrosiliero B 6pake ¢ maTepbto pebeHka, B cnyyae cMeptn matepu pebeHka, NpusHaHWsA ee HeeecrnocobHon,
HEBO3MOXHOCTW YCTaHOBMEHNS MECTa €€ HaXOXOEHMSA NMMOO NULLIEHNS ee POAMTENbCKUX NpaB, eCrv OpraH oneku
M NoneyvnTenbCTBa He Jan corfacusi Ha yCTaHOBMEHWe OTLOBCTBA 3TOro fvua B opraHe 3arca.

Jdena 06 yctaHoBNeHUM OTLOBCTBa paccMaTpuBaloTCA pamoHHbIMU cygamn (cT. 24 ITIK) B TevyeHne aByx
MecCsILeB CO OHSA MOCTYNMEeHWUs 3asiBreHvs B cyd. TepputopuanbHas NoAcyAHOCTb onpeaensieTcd no BblOopy
nctua nmbo No MecCTy XWUTenbCTBa OTBeTYMKa unu nctua (4. 3 ct. 29 MK). OTBETYMKOM MO TaKMM KaTeropusm
Aen BbICTyMNaeT, Kak NpaBuno, npegnonaraembliin oTew, eciv OH oTkasbiBaeTcs OT 4OOPOBOMbHOIO YCTaHOBMEHNS
OTLIOBCTBA B OpraHe 3arca, pexxe maTb - B TOM Criy4ae, ecrnv OHa NpensaTcTByeT nogaye COBMECTHOro 3asBreHus
B OpraH 3arca.

CornacHo cT. 49 CK P® npu ycTtaHOBNeHUM OTLOBCTBa B OTHOLIEHWU AeTeW, pOAUBLUUXCA Mocre
BCcTynneHus B cuny CemerHoro Kogekca, T.e. ¢ 1 mapta 1996 r., cya npuHMmMaeT BO BHUMaHUe NnOObIe
AoKasaTenbCTBa (MMCbMEHHbIE, YCTHbIE U Ap.), C AOCTOBEPHOCTLIO NOATBEPXKAAOLLME NMPOMCXoXaeHne pebeHka
OT KOHKPETHOro fnuua, B TOM YnCre AaHHble 3KcnepTu3bl. [epedeHb fokaszaTenbcTs npmuBeneH B abs. 2 4. 1 ¢T. 55
MK P®. K HUM OTHOCATCS OBOBACHEHUS CTOPOH M TPETbMX NWL, MNOKasaHusA cBuaeTenen, NUCbMEHHble |
BeLLEeCTBEHHbIe JoKa3aTenbCTBa, ayamo- 1 BUOe03anncu, 3akoyeHnst 9KCnepToB.

Cbop pokasaTenbCTB, Kak MpaBuro, NpOM3BOOAWTCA Ha CTagMu MOAroTOBKM gAena K cyaebHomy
pasbupartenbcTBy. [pu nogrotoBke gena 06 ycTaHOBNEHUN OTLOBCTBA K cyaebHomy pasbupaTenbCcTBy U B Xoae
paccMoTpeHust 3Toro aena cyabs (Cyd) B Heob6XoouMMbIX Criydasx Ans pas3bACHEHWUs BOMPOCOB, CBSA3a@HHbIX C
nponcxoxaeHvem pebeHka, BnpaBe C y4eTOM MHEHMS CTOPOH 1 06CTOATENBCTB NO AeNy Ha3HauyMTb IKCNepTU3y.

B HacTosiLee Bpems CyLLEeCTBYIOT Takne BUAbl KCMEPTU3bl, KOTOPbIE MO3BOMAT YCTAHOBUTL OTLIOBCTBO C
BbICOKOW CTEMNEHb TOYHOCTU. K HUM OTHOCATCS, Hanpumep, MOSEKYyNsipHO-reHeTUYeCKas, Mno3BOoNAHoLLLas
YCTaHOBUTb OTLIOBCTBO (MaTepPUHCTBO) C BbICOKOM cTeneHbto TouHocTh (no AHK, roe cogepXuTtes reHeTu4eckui
Ko, uHamMBuAayanbHbI onsa kaxgoro dYenoseka: [HK pebeHka Bcerga covetaeT npusHakn OHK oTtua n martepn),
aHanM3 aMHUOTMYECKON Xuakoctu (Bogbl Npu GepemMeHHOCTM). YCnoBus U NOpsOoK MPOBeOeHUst SKCnepTuabl
onpegenstoTcs MNpukazom Munsgpascoupassutusa Poccun ot 12 mas 2010 r. N 346H "O6 ytBepxxaeHun MNopsiaka
opraHu3aumMm u npou3BOACTBA CyAeOHO-MEeOULMHCKUX 3KCNepTM3 B FOCYAApPCTBEHHbIX CyAeOHO-3KCNEPTHbIX
yupexaeHuax Poccunckon ®epepauun” <1>. MonekynspHo-reHeTU4eckoe 3KCnepTHOE uccnegoBaHne no noBoay
CMOPHOrO MPOMCXOXOEHNSA AeTeln OTBEYaET Ha BONPOCHI:




<1> Poccunckas raseta. 2010. 20 asrycta. N 186.

- WUCKI4YaeTcd UM He UcCKn4vaeTca OTLI,OBCTBO/MaTepVIHCTBO OaHHOro uHamsungyyma B OTHOLUEHUU
AaHHoro pebeHka (nnoga);

- ecnun OTLJ,OBCTBO/MaTepVIHCTBO HEe WCKN4aeTcd, TO KakoBa BEpPOATHOCTb TOro, 4TO I'IOJ'Iy‘-IeHHbIVI
pe3ynbTat He ABNAeTCA cneacrteBuem cnyqa|7|Horo coBnageHna wvHAnBUOyanusnpyrowmx npu3HakoB
HepoaACTBEHHbIX JTNL.

3akntoveHne 3KCnepTusbl MO BOMPOCY MPOUCXOXOEHWUS pebeHka ABNSeTCA OOHWM M3 LoKa3aTenbCTB,
KOTOPOE [AOMMKHO OblTb OLEHEHO CyoOM B COBOKYMHOCTUM C APYrMMM  NPeACTaBfeHHbIMW B Jene
JokasaTenbCTBamu, NOCKOMbKY HUKaKMe OoKas3aTernbCTBa He UMEIOT ANd cyda 3apaHee YCTaHOBMEHHOW cunbl. B
n. 7 MNocraHoBneHus NneHyma BepxosHoro Cypa P® ot 19 gekabpsa 2003 r. N 23 "O cygebHom pelueHun"
yKkasblBaeTCcsa Ha TO, 4YTO cydaMm crnegyeT uMeTb B BuAy, YTO 3akMyeHue 3KcnepTa, a Takke apyrue
JokasatenbCcTBa MO Jeny O npoucxoxaeHun pebeHka He SABMAOTCS  UCKMIOYUTENbHBIMKM - CpeacTBaMm
OOKa3blBaHMS M JOJDKHBI OLEHMBATLCHA B COBOKYMHOCTU CO BCEMU MMEKLIMMUCS B AeNne JoKa3aTenbcTBamm (CT.
67, 4. 3 cT1. 86 ITIK). OueHka cygoM 3aKm4YeHns JormkHa ObiTb MOSHO oTpaxeHa B pewenun. lNMpu aTom cyay
cnegyeT ykasblBaTb, Ha Y€M OCHOBaHbl BblIBOAbI JKCMEPTa, MPUHATbI MM UM BO BHUMaHWe BCe MaTepuvansl,
npeacTaBrneHHbIe Ha 3KCNepPTU3y, U caenaH nM UM COOTBETCTBYIOLNA aHanms.

Ecnu 3KCNnepTtmn3a nopy4vyeHa HEeCKOJIbKMM 3KcnepTtam, OaBLInM COBCTBEHHbIE 3aKMOYEHUS, MOTUBbI
cornacus uUnu Hecornacuss ¢ HAMWU OOMXKHbl ObITb npmueeaeHbl B Cyﬂ,96HOM peweHnn otaesnibHO No Kaxgomy
3aKI4YeHuto.

HesBka cTOpoHbl Ha 3KcnepTuMdy no geny o6 ycTaHOBMeHWM OTLOBCTBA, Korga 6e3 3TOM CTOPOHbI
3KCNepTM3y npoBeCcTM HEBO3MOXHO, 1unbOo HenpeAcTaBrneHWe 3JKcneptTam HeobXxoauMbiX  MpeaMeToB
nccnegosaHns camu no cebe He ABMAOTCA 6€3yCNOBHLIM OCHOBaHWEM NS MPU3HaHWA CYAOM YCTaHOBMEHHbIM
W ONpoBEPrHyTbIM dakTa, AN BbIACHEHUSA KOTOPOro aKkcnepTusa bbina HasHavyeHa. ATOT BONPOC pa3peLlaeTcs
CYOOM B Ka&XXAOM KOHKPETHOM Cfny4ae B 3aBMCMMOCTW OT TOrO, Kakas CTOPOHa, MO Kakum Mpu4MHam He sBMrachb
Ha 3KCnepTU3y WnuM He npeacTaBUMa akcnepTam HeobOXoAuMMble MpeaMeTbl MCCNefoBaHWs, a Takke Kakoe
3HayYeHWe Ans Hee MMeeT 3akiloyeHue IKCMepTusbl, WCXOAA U3 MMEeKLWMUXCA B Aefle JoKa3aTenbCTB B UX
coBokynHoctu. CornacHo 4. 3 ct. 79 [TIK P® npu yKMOHEHMM CTOPOHbI OT y4vacTud B 3IKCNepTu3e,
HenpeacTaBneHn aKkcnepTam HeobxoauMbIX MaTepmarnosB U JOKYMEHTOB AN UCCNEAO0BaHNUS U B MHbIX Cryvasx,
ecnun no obcrtoaTenbCcTBam Aena n 6e3 yyactus 370N CTOPOHbI SKCMEPTU3Y MPOBECTU HEBO3MOXHO, CyA Brpase
npu3HaTh akT, 4N BbISCHEHNS KOTOPOro aKcnepTm3a Obina HasHayeHa, yCTaHOBIIEHHbIM UM ONPOBEPrHYThIM.

B atmx uenax cyn npoBepsieT, MMenuCb M 0bBCTOSATENbCTBA, OOBEKTMBHO MNPENATCTBOBABLUME SBKE
pooutens ¢ pebeHKoM Ha 3JKCrepTusy, pasbACHANUCL N JaHHOMY nvuy nonoxeHus 4. 3 cT. 79 [TIK PO,
HasHayancs nvM HOBbIN CPOK ANS NPOBedEeHMs 3KCNepTu3bl, Kakne WHble Jokas3aTenbCcTBa npeacTaBrieHbl
CTOpOHaMu B CyA B NoATBepXAeHue (onpoBepxeHne) 3asBneHHoro TpebosaHus.

3akoHogaTenb 4YETKO He onpefenseTr, Kakne MMEHHO [oKasaTenbCTBa MOryT C [OCTOBEPHOCTbIO
noaTBepxdaTb npoucxoxaeHne pebeHka OT KOHKpeTHoOro nuua. Tak, B [loctaHoBneHuwm npesvgnyma
YensbuHckoro obnactHoro cyga oT 4 ceHTabps 2002 r. <1> ycTaHOBMNEHO, YTO CyAd MEPBOW MHCTAHUMU He B
nonHom obbeme onpeaenun ropngny4eckn 3Havdmmble ona gena O6CTOF|TeJ'IbCTBa, K KOTOpPbIM C y4€TOM 40BOOOB U
BO3paXXeHU CTOPOH OTHOCUTCS yCTaHOBNEHME Nepuoda 3avaTust pebeHka. OTBETYMK - NpeanonaraeMbii oTel,
pebeHka ccbinarncs Ha TO, YTO B 3TOT NEPUOL OHWU C UCTULIEN HAXoaAUNNCh B pa3Hbix ropogax. Cya He Npeanoxun
CTOpOHaM MpeAcTaBUTb AOMNOMHUTENbHbIE JOKAa3aTeNbCTBa, He UCTpeboBan MeaNUMHCKME OOKYMEHTbI UCTULbI,
CBSI3aHHble C MOCTAHOBKOM Ha y4yeT M podamu, a OrpaHUYuIiCa Nvlb MOKa3aHUAMW CBUAETENeW, KoTopble
nogreepaunin 1o, YTO OHM y3Hanum o 6epemeHHocm NCTULbI OT OTBETHUKA.

<1> Cm.: CygebHasn npaktuka no cemenHbliM cnopaM / Pyk. kon. cocT. 1.B. KpaweHuHHmkoB. M.: CtatyT,
2005. C. 401 - 4083.

[lokazaTenbcTBa, NpUMeEHsieMble CydOM MpW YCTAHOBMNEHUM OTLOBCTBA, 3aBUCAT OT TOro, Korga poauncs
pebGeHok. C yyeTom Toro 4Yto CemelHbIii kogekc no obliemy npaBusy He MMeeT obGpaTHOW Cunbl, Hopma cT. 49



naHHoro Kogekca npumeHsieTcs nuwb K cnopam 06 yCTaHOBMEHUU OTLIOBCTBA B OTHOLLEHWUM AETEN, POAMBLLMXCS
1 mapTta 1996 r. unu noaxe. B oTHoWeHUM OeTen, poanBLUMXCS OO BBeAeHUs B AenctBue CemMenHoro kogekca,
cyn, pewasi Bonpoc o6 OTUOBCTBE, AOMMKEH pykoBoacTBoBathbes 4. 2 cT. 48 KobC PCO®CP, npuHumas BO
BHMMaHWEe COBMECTHOE MpOXWBaHME U BedeHMe oOLlero xossiictBa maTtepbto pebeHka M OTBETYMKOM A0
poxaeHusa pebeHka, nMbo coBMECTHOe BocnuTaHue, Nnbo codepxaHne uMmn pebeHka unu aokasaTenbCTBa, C
[OCTOBEPHOCTbIO MOATBEpPXKAAaloLINe NpU3HaHNe OTBETYMKOM OTLIOBCTBA, B YACTHOCTM MOKa3aHUS CBUAETENEN,
noaTeepxaatowme dakTbl COBMECTHOIO NPOXUBAHWUS CTOPOH, MOCELLIEHMST OTLIOM MaTepu pebeHka B poannbHOM
AoMe, BHMMATENbHOro M 3ab0oTNMBOro OTHOLLUEHUS OTUA K Matepu A0 W Mocre poXaeHust pebeHka, BCTpeyu
MaTepu C HOBOPOXOEHHbIM U3 pogaoMa, Mo3apaBlieHNs C HOBOPOXAEHHbLIM, COBMECTHOro nogbopa MMeEHU
pebeHka, nMbo 0TKa3 OTLa OT NPOXOXKAEHUST OMONOrMYECKOM 3KCNEPTM3bl KPOBW.

YcTaHoBREHMe OTLOBCTBA B OTHOLUEHUM nvua, AOCTUrero Bo3pacta 18 net, gonyckaeTcs TONbKO C ero
cornacusi, a ecnM OHO MNPU3HAHO HeOeecnoCcoOHbIM - C Ccornacusi ero OfeKkyHa WM opraHa oOneku U
noneuntensctea (n. 4 c1. 48 CK). Cpoku UCKOBOW OABHOCTM He pacnpoCTpaHATCA Ha gena o6 ycTaHOBNEHUn
OTLIOBCTBA, B CBSA3M C YEM OTLOBCTBO MOXET OblTb YCTAHOBMEHO CyAOM B fboe BpeMsi MOCrne poxaeHus
pebeHka.

B Tex cnyyasx, korga oTLOBCTBO HE YCTaHOBMEHO HWU AOOPOBONBHO, HU MPUHYAMTENBLHO, a OTel ymep, B
cynebHoM nopsigke MoxeT OblTb yCTaHOBMEH hakT npu3HaHWa OTLOBCTBA NPU XM3HWM B Mopsgke ocoboro
NpOM3BOACTBA B COOTBETCTBUM C M. 4 4. 2 cT. 264 [TIK PO.

CornacHo cT. 50 CK P® ycraHoBneHue dakra npusHaHus OTLOBCTBA WMMeeT MEeCTO Mpu Hanuyuum
cnegyowmnx obCcToATENbCTB:

1) maTb 1 oTey pebeHka He cocTosnNu B Bpake;
2) oTeu ymep, He NOAAB NPU XU3HU 3asiBNIEHNE O NPU3HaHUN OTLIOBCTBA;
3) umetoTcH gokasaTensCTBa NPU3HaHWS OTLIOBCTBA.

dakTamu, NoATBEPXKAALIMMW MPU3HAHUE NULIOM CBOEro OTLOBCTBA B OTHOLUEHWMM AaHHOro pebeHka,
MOTYT CIYXXWTb €ro NMCbMa, B TOM YuCIe B ANIEKTPOHHOM BUAE, B KOTOPbIX OH Ha3blBan pebeHka CBOUM, aHKETHI,
3asBneHnsi, ayamo- u BMAEO3anucK, MnokasaHus cBuAeTenen. YcTaHoBrneHue dakta npusHaHus OTLIOBCTBaA
BO3MOXHO MO 3asBneHuto ntoboro 3aMHTepecoBaHHOro nuua, a UMEHHO Matepu pebeHka unm nuua, 3anncaHHoro
B kayecTBe oTua pebeHKka B KHWre 3anvcu akTOB IPaXK4aHCKOro COCTOSIHMS, ornekyHa (noneuynTensi) pebeHka,
nvua, Ha WKOUBEHNM KOTOPOro HaxoamTcs pebeHok, a Takke Mo 3asiBMEHU0 camoro pebeHka no JOCTUXEHUN UM
COBEPLLEHHONETUSA, OPraHoB OMekn 1 NoNevYnTenbLCTBa, NPOoKypopa B COOTBETCTBUM CO CT. CT. 45, 46 [TIK PO.

B oTHoweHun geten, poamsLlumnxcsa 0o 1 oktabpsa 1968 r. y nuu, He cocTosBLnX B Bpake mexay cobown, cyq
BNpaBe YCTaHOBWUTb (paKT NpM3HaHUSI OTLOBCTBA B Clyvyae CMepPTU nuua, KoTopoe npuaHasano cebs oTuom
pebeHka, Npu YCroBum, YTo pebeHOK HaXOAMNCS Ha WXKAMBEHUM 3TOMO NULIA K MOMEHTY €ro cMepTu nnbo paHee (
cT. 3 3akoHa 06 yTBepxaeHun OcHoB 3akoHoaaTtenbcTBa Coto3a CCP n coto3Hbix pecnybnvk o 6pake n ceMbe;
cT. 9 Ykasa lNpe3ngnyma BepxoBHoro Coeta PCPCP ot 17 oktabpst 1969 r.).

B cooTtBeTcTBMM cO CT. 266 TIK P® 3asBneHne o6 yctaHoBNeHun akta npusHaHus OTLOBCTBA NogaeTcs
B Cy4 MO MECTY XuTenbcTBa 3asButens. B 3asBneHun gomkHo ObiTb ykaszaHo, ANS Kakon uenv Heobxoammo
YCTaHOBWUTb OTLOBCTBO (B LENAX BHECEHWst CBEeAEHWW B CBUAOETENbCTBO O pPOXAEHWW, peanusauuun
HacneacTBEHHbIX MpaB M T.M.), @ TakkKe [OIkHbl ObITb MpUBEAEHbl [oKasaTenbCTBa, MNOATBEpXAaloLme
HEBO3MOXHOCTb MOJTYYEHUs] 3asBUTENEM HaLeXalux AOKYMEHTOB, T.e. OTCYTCTBME B KHUre 3amnucu akToB
rpaXgaHCKoro COCTOSAHMUS, CBUAETENbCTBE O POXAEHMM cBeAeHUn 06 oTLOBCTBE yMepLuero. Kpome Toro, AOMmKHbI
ObITb NpefAcTaBrieHbl Jokas3aTenbCTBa MPU3HAHUS OTLOBCTBA (CBUAETENbCKME MOKa3aHWsl, MUCbMEHHbIE
JokasaTtenbCcTBa, ayano-, Bugeosanucu u ap.).

lMocnepcTenem yCTaHOBMEHMST OTLOBCTBA SIBMSIETCA YCTAHOBIIEHME HOPUOUYECKOM CBS3M (MpaBOBbIX
OTHOLLIEHUIN) MeXAY OTLIOM U peBeHKOM, perynupyemMon He TONbKO HOpMamMu CEMEVHOro 3aKOHOAATENbCTBA, HO U
Opyrumum Hopmamm npasa.

Ha ocHoBaHWM pelleHus cyda BHOCUTCH 3anvcCb B KHUMY 3anucy akTOB TPaXOaHCKOro COCTOSIHUS,
CBMAETENbCTBO O pOXAeHUN peGeHka, BO3HUKaT npaBa u 06s3aHHOCTM oTua U pebeHka, npeayCMOTPeHHble 1.
11, 12 CK Po.



Ecnun ogHoBpemMeHHO C MCKOM 00O YyCTaHOBEHWM OTLOBCTBA MNpeabsiBNeHo TpeboBaHWe O B3biCKaHWM
anvMMEHTOB, TO B Clyyae yAOBMETBOPEHUSI UCKa 00 YCTAHOBMEHUN OTLIOBCTBA ariMMEHTbI NMPUCYXAAKTCS CO OHSA
npeabsiBNEHNA UCKa, Kak U No BCEM Aenam O B3blCKAHUW arMMEHTOB, @ HE C MOMEHTa BCTYMMEHUS peLleHns
cyga B 3akoHHyto cuny (n. 2 ct. 107 CK). Bmecte ¢ TeM HeobXoOMMO y4uTbIBaTb, YTO BO3MOXHOCTb
NPVUHYAMTENBHOrO B3bICKAHWS CPEACTB Ha coepxaHue pebeHKka 3a NpoLUoe BpeMsi B YKasaHHOM cryyae
NCKIoYaeTCsl, MOCKOMNbKY A0 YAOBNETBOPEHMS MCKa OO YyCTaHOBMEHUWN OTLOBCTBA OTBETYMK B YCTAHOBIIEHHOM
nopsigke He Obin Mpu3HaH oOTUOM pebGeHka. [lpy 3TOM pelweHne O B3bICKAHMU anvMMEHTOB MOANEXUT
HemeneHHOMY UCMOSHEeHMIo cornacHo ct. 211 MK Po.

Ocoboe BHUMaHWe B nocregHee BpeMA yaendeTca 0cobeHHOCTSIM YCTaHOBJIEHNA MaTepuHCTBa MU
OTUOBCTBaA Npu npyuMeHeHMn UCKYCCTBeHHbIX MeTOoA40B penpoayKuun 4ernoBeka.

K BcnomoraTtenbHbIM penpoaykTuBHbeIM TexHonoruam (BPT), npegycmotpeHHbiMm degeparnbHbIM 3aKOHOM
oT 21 Hosi6psa 2011 r. N 323-®3 "O6 ocHoBax OxpaHbl 300poBbs rpaxaaH B Poccuiickon ®epepauynn”, otTHoCAT
NCMNonb30BaHWe OOHOPCKUX U (MNN) KPUOKOHCEPBUPOBAHHbLIX MOJSOBLIX KIETOK, TKAHEN PEenpOAYKTUBHBIX OPraHoB
n ambpMOHOB, a TakkKe cypporatHoe MaTepuHCcTBO. Bonee nogpobHo 3aTm u gpyrme MeToAdbl MCKYCCTBEHHOM
penpoaykumn yernoseka onpegenstoTcs MNpukaszom Munsgpasa Poccum ot 30 aBrycta 2012 r. N 1071 "O nopsigke
MCMNOMb30BaHNs BCMOMOraTenbHbIX PenpoayKTUBHbBIX TEXHOMOrMN, MPOTUBOMOKA3aHUAX WU OrpaHUYEeHUsX K nx
npuMeHeHuto" <1>.

<1> Poccuiickas raseta. Cneusbinyck. 2013. 11 anp. N 78/1.
Mpn 3TOM BO3MOXHbI criefytoLime cuTyauum:

1) topuanyeckue poauTenu SABnSOTCS Guonornyeckummn poaumtensmm  pebeHka (Hanpumep, npu
UMNNaHTauumM Cnonb3oBaH 3MOPUOH, rEHETUYECKN NMPOUCXOAALLMIA OT CYNPY>KECKOW napbl);

2) oTcyTcTBYET Buonoruyeckasi, HO UMEET MECTO FreHeTu4yeckas CBsisb Mexay pebeHkom M poguTensmu
(oAHMM 13 HKX);

3) OTCYTCTBYET KakK Ouonoruyeckasi, Tak U reHeTuyeckasl CBsi3b C pe6eH|<0M pop,vlTene|7| nnm ogHoro U3 HMUX
(cypporaTHoe MaTEPUHCTBO 6e3 Ucnonb3oBaHUSA reHeTUYECKOro mMmaTtepuana CyﬂpyFM).

MpumeHeHne BPT BO3MOXHO TOMbKO MPWM HanmMynum MUCbMEHHOro cornacus NPOVH(OPMUPOBAHHBLIX
naumeHToB. B cootBeTcTBMU C Y. 3 cT. 55 PegepansHoro 3akoHa oT 21 Hos6psa 2011 r. N 323-93 "O6 ocHoBax
OXpaHbl 340poBbs rpaxaaH B Poccuiickon ®epepauun” MyxumHa W KEHLLMHA, Kak COCTOosLUME, Tak U He
cocTosime B Opake, MMEKT MNpaBO Ha MPUMEHEHME BCMOMOraTeNlbHbIX PENPOAYKTUBHBLIX TEXHOOIMA Npwu
Hanuumm o060aHOT0  MHOPMUPOBAHHOIO A0OPOBOMBLHOrO COrfacusi Ha MeAUMUMHCKOE BMeLLaTellbCTBO.
OanHokas XeHLUMHa Takke MMeeT NpaBo Ha NPUMEHEHME BCMoMOraTeNibHbIX PENPOAYKTUBHBLIX TEXHOMOIMIA Npu
HanNU4MmM ee MHPOPMMPOBAHHOIO AOOPOBONBLHOIO Cornacusa Ha MeanUMHCKOE BMELLATENbCTBO.

an MCNoJ1b30BaHNMN OOHOPCKUX MNOJIOBbIX KIETOK U 3M6pMOHOB rpaxgaHe MMerT npaBo Ha norydvyeHue
VIH(*)OpMaLI,l/II/I 0 pegynbTatax MeguumHCKOoro, MeauKko-reHeTn4eckoro obcnegoBaHus AOHOpa, O ero pace u
HaUMOHalrbHOCTU, a TakKe O BHELWHUX OaHHbIX.

CypporaTHoe MaTepuHCTBO, NpeAcTaBnsiollee co6oi BblHALLMBaHWE M poXaeHue pebeHka (B TOM 4yucre
npexxgeBpeMeHHble  pofbl), BO3MOXHO MO [OroBOPY, 3aKioYaeMoMy Mexay CypporaTHOi MaTepbio U
noTeHUManbHbIMU POaUTENSAMU, YbW MOMOBbIE KMNEeTKM UCNONb30Banuch ANs ONMoA0TBOPEHUs, NMMBO OOUHOKOA
JKEHLLMHON, AN KOTOPbIX BblHALLMBaHUE U poXaeHne pebeHka HeBO3MOXXHO Mo MeAULIMHCKUM NoKasaHUsIM.

dPepepanbHbIi 3akoH "O6 ocHoBax OxpaHbl 340p0BbA rpaxaaH B Poccuiickon ®egepaumun” yctaHaBnueaeT
TpeboBaHWs K CypporaTHOM MaTepu, KOTOPON MOXET ObITb XeHLMHa B Bo3pacTe oT 20 go 35 neT, umetoLas He
MEHee OfHOro 300pOBOr0  COOCTBEHHOrO pebeHka, nonyuyuBlIas MeOMUUHCKOe  3akrioveHne ob
yOOBETBOPUTENBHOM COCTOSIHUM 300POBbs, AaBLUasi MMCbMEHHOE UHOPMUPOBAHHOE 4OOPOBONBLHOE cornacue
Ha MeauuMHCKoe BMellaTenbCcTBo. XKeHLmHa, cocTosiwasn B bpake, MOXeT ObITb CypporaTHOM MaTepbto TOMbKO C
nMcbeMeHHoro cornacusa cynpyra. CypporatHasa MaTb He MOXET ObITb O4HOBPEMEHHO AOHOPOM ANLEKNETKM.



CornacHo a63. 1 n. 4 ct. 51 CK P® npu npymeHeHnn MeTOAO0B UCKYCCTBEHHOW PenpOAyKUMM YernoBeKa B
kadyecTBe poauTenen pebeHka 3anucbiBalOTCA nvua, [OaBlUME CBOE COrflacMe Ha MpUMEHeHMEe MeToaa
MCKYCCTBEHHOIo onnoaoTBOpeHNA UM Ha nMmniaHTauuo 3M6pI/IOHa, npu ycrnoBuun, 4YTO BblHALUMBAET N poXaeT
pebeHKka MMEHHO Ta XXEeHLUUHA, KoTopas gana corfacue Ha NpuMeHeHne B OTHOLLUEHUN ee Ha3BaHHbIX METOAOB C
Luenblo poxaeHus eto pebeHka. [pyn 3TOM He MMeeT 3HadeHusi, SBnsTCcs oba cynpyra WUnM oauvH U3 HUX
reHeTUYEeCKMMM poauTensiMm wunu HeT. Takum obpas3oMm, B criydae poxaeHuss pebeHka B pesyrbraTe
WCKYCCTBEHHbLIX METOOOB OMMOAOTBOPEHUS AeNCcTByeT OOWMIA NopsgoK  YCTaHOBMEHWMS OTUOBCTBA W
MaTepuHcTBa.

Mpu cypporaTHOM MaTepPUHCTBE MaTepbio pebeHKa SABMSETCS Ta JKEHLWUHa, KoTopas ero poguna, u
cynpyru, faBluMe corflace Ha MMMIaHTauuio aMOpuoHa CypporaTHOWM MaTepu, 3anucbiBaloTCA B KavecTBe
poaunTenen pebeHka TONMbKO MPW HanMUuMM €€ Corfacus, KOTopoe [JaeTca nocre poxaeHust pebeHka.
MpovHdopMUpoBaHHbIE CyMpyXeckad napa W cypporatHasi MaTb JaloT NMUCbMEHHOE corfacme Ha y4yactve B
nporpamme "CypporatHoe MatepuHcTBo". Mexay cypporaTHOM MaTepbio U NOoTeHUManbHbIMU poauTENAMU, Kak
npaBumo, 3akrnovaeTcs LOroBop B MUCbMEHHOW ¢hopme, XOTS cneumanbHbiX TpeboBaHUM K 3TOMYy OOroBopy
3aKoHOOaTeNbLCTBOM He NMpeaycMoTpeHo. B kaduecTBe ycrnoBuii JoroBopa MoryT ObiTb ONpeaerneHsi:

- KOMMEHcaUunsi pacxXxo4oB Ha MeauUMHCKoe Ob6CnyXnBaHUe CypporaTHOM MaTtepu U UHble ee NOTPeBGHOCTM
(Hanpumep, ocoboe nutaHme) B nepmnog 6epemMeHHOCTU 0 poXaeHust pebeHka;

- MeJNUMHCKOEe y4dpexaeHue, roe 6Y£l,yT npoBOAUTLCA UCKYCCTBEHHOE OonogoTBOpEeHUEe U NpUHUMAaTbCA
poabl;

- nocnencTBna poxaeHua pe6eHKa Cc (*)I/I3I/I‘-IeCKI/1MI/I NN NCUXNYECKNMN HeOOCTaTKaMM,

- 00513aHHOCTM CypporaTHoii MaTepu, 3a UCKNoyeHnem oGA3aHHOCTU nepedaTth poaMBlierocs pebeHka
cynpyram, ¢ KOTOPbIMU 3aKIMIOHYEH JOroBOp;

- NoCneacTBMs TOro, YTO CypporaTHasi MaTb Nocre poXaeHns pebeHka He OTKaXKeTCs OT Hero;
- YCMOBUS 1 NOPSAAOK onnaThbl YCyr CypporaTHon MaTepu, ecrnv 3T0 BO3ME3AHbI JoroBop;
- OCHOBaHMWs PacTOPXKEHNS [0OroBopa.

OpHako JaHHbIM OOroBOP HE SABMSIETCA OCHOBaHMEM AN TOro, 4tobbl B Cnyyae OTCYTCTBMS cornacus
cypporaTtHon matepu Ha nepefady pebeHka nNpuHyauTenbHO nepenaTb ero cynpyxeckom nape. o ctatuctuke
okono 15% cypporaTHbIXx MaTepei oTkasblBalTCA OTAaTb pebeHka Nnocrne ero poXxaeHus cynpyram-3akasymkam
<1>. B HacTosilee BpeMs 3aKOHOAATENbCTBO MPSIMO HE PErynupyeT BOMPOC O BO3MOXHOCTU B3bICKaHUSA
OEHEXHbIX CPeACTB, MOMYyYEHHbIX MO JOroBOPY, a TakkKe BO3MELLEHMS MPUYMHEHHOrO Bpeda, B TOM 4ucre
MOparbHOro, C CypporaTtHOn MaTepu, oTka3aBLlelncs otaatb pebeHka. B Tom cnydyae, ecnu cypporatHasi Matb He
JaeT cornacus Ha 3anucb CynpyroB B KayecTBe poauTenen m ecnu cypporaTHas MaTb cocTouT B Opake, TO
JencteyeT npesymnuus OTLOBCTBA €e Cyrnpyra, ecrnv HeT - TO 3anucb 06 OTue Mpou3BOAUTCA Ha 00X
OCHOBaHusx <2>. Ecnu xe cypporatHass maTb [aeT corflacMe Ha 3anucb CynpyroB B KadecTBe poauTenen,
KOTOPOE [O/MKHO ObiTb BbIPaXEHO B MUCbMEHHOW (DOPME WU YAOCTOBEPEHO PYKOBOAWUTENEM MEOMLIMHCKOrO
yupexneHusi, To MeQULIMHCKOE yupexaeHune BbiaeT CnpaBKy O pOXOEHUM Y cynpyroB pebeHka.

<1> ['puroposud E.B. VickyccTBeHHOe onnogoTBOpeHMe M MMMnaHTaumsa ambpuoHa vernoBeka: AsToped.
Ounc. ... KaHa. opuya. Hayk. M., 1999. C. 17.

<2> B HeKoTOpbIX CTpaHax AENCTBYIOT MHble NPe3yMnummn (Hanpumep, B BennkobputaHum), cm. nogpobHee:
Cawmoiinosa B.B. Poccuickoe 1 3apybexHoe cemeiHoe 3aKOHOAaTeNbCTBO O NMPUMEHEHUM BCMOMOraTeNbHbIX
penpoayKTuBHbIX TexHonorun (BPT) // CemeliHoe u xunuwwHoe npaso. 2010. N 3. C. 7 - 10.

CornacHo n. 5 cT. 16 ®epepanbHoro 3akoHa "O6 akTax rpaxgaHCKoro COCTOSHWUS" Mpu rocygapCTBEHHOM
perMctpaumm poxaeHus pebeHka No 3asiBMEHWI0 Cynpyros, OaBLUMX coOrflacMe Ha uMnnaHtauuio aMBpuoHa
OPYrov XeHLUMHe B LensixX ero BblHalMBaHWSA U POXAEHWS, OQHOBPEMEHHO C LOKYMEHTOM, NOATBEPXKAAOLLMM
hakT poxaeHus pebeHka, OomkeH ObiTb NpeAcTaBneH OOKYMEHT, BblAaHHbIA MEOMUMHCKOW opraHv3auunen u



noATBepXKAaoLWMI haKT NoNyYeHUs: Cornacus XeHLUMHbI, poavBLIei pebeHka (cypporaTHoOW MaTepw), Ha 3anucb
yKasaHHbIX CynpyroB poanTensmu pebeHka.

B HacTosiLee BpeMs BO3HUKaeT HeEMarno NpaBoBbIX NpobreM, CBA3aHHbIX C NpuMeHeHnem MeTodos BPT, B
YaCTHOCTN CEMEeNHbIM 3aKOHOAATENbCTBOM HE yperynupoBaHbl crieaylowmne BONpoCckl: O 3awute npas cynpyra
cypporaTHOW MaTepu, He siBnsioLwerocs 6uonormyeckum otuom pebeHka, HO B OTHOLLEHWUW KOTOPOro AencTByeT
npe3ymnuust OTLOBCTBA NpW OTKa3e cypporaTHon matepu otaaTb pebeHka; o 3awmTe npas Guonormyeckoro otua
pebeHka B cnyyae oOTka3a cypporatHoW MaTepu oTgatb pebeHka cynpyram-3akasyvkam; O MpaBOBbIX
nocneacTBusAX ownbkn Bpayen npu NpUMEHEHUN MeTo40B UCKYCCTBEHHOrO OMNfOAOTBOPEHUS A58 FreHeTUYeCKmX
n Bronornyecknx poamTenen.

Kpome Toro, B HacTosdllee BpeMs MMpOBas MeauLMHa CTOMT Ha NyTn K BO3MOXHOCTW poXaeHus pebeHka
6e3 yyacTnss My>X4YMHbl U >KEHLMHbl. [10CTaToO4YHO OCTPO CTOAT MPOGNEeMbl KMOHMPOBAHWUS YenoBeka U ero
OpraHoB, MOA KOTOPbIM MOHMMAETCA CO34aHMEe YerioBeKa, FeHETUYECKM WOEHTUYHOrO OPYroMy >XMBOMY WK
yMepLUeMy YenoBeky, NyTEM NepeHoca B NMULIEHHYIO S4pa KEHCKYH NOSOBYHO KNETKy s4pa COMaTUYeCKOM KNeTKu
yenoBeka. [JaHHble Npo6nemMbl Ha CErOA4HSA He YPErynMpoBaHbl HE TOMbKO POCCUMNCKMM 3aKOHO4ATENbCTBOM, HO U
3apybexHbiM. 'eHepanbHas koHdepeHums KOHECKO 11 Hosbpst 1997 r. npuHana Bceobuyto geknapauumio o
reHome 4enoseka W O npaBax yenoseka. B cT. 11 aton [eknapaumu 3akpenndetca criegywowmi npuHumn: "He
JOMyckaeTcs npakTuka, NpoTMBOpeYallas 4YernoBevyeckoMy AOCTOMHCTBY, Takas Kak MpakTvka KIOHMPOBaHUS B
Luensx BOCMPOM3BOACTBa YeroBedeckon ocobu". B passutue atoro gokymeHta 8 mapta 2005 r. npuHsATa
Oeknapaumsa OOH o «knoHvpoBaHum 4ernoBeka. OHa He COOEPXKUT MOMOXEHUW, CTPOro OCyXAaroLmnx
KNOHWpOBaHWe, U He YycTaHaBnuBaeT ero 3anpet. [JOKyMeHT HOCUT pekoMeHaaTenbHbI Xapaktep. Ha aTto
yKa3bIBaeT ero coaepxaHune - NpuabiB K rocyAapcTBaM MPUHSTb BCe Mepbl, HEOOXOAMMbIE AN COOTBETCTBYOLLEN
3alUMTbl YErOBEYECKON XM3HW B MpoLecce NPUMEHEHWUs AOCTMKEHWUA OMONOrMyecKknx Hayk; 3anpetutb Bce
dopMbl KNOHUPOBAHUA NIOLEN B TakoOW Mepe, B KakoW OHM HECOBMECTMMbI C YesloBeYECKUM AOCTOMHCTBOM U
3alUTON YENOBEYECKOWN XMU3HU; MPUHATH Mepbl, HeobOXoaumble OMs 3anpeLleHns UCNoNb30BaHUA METOLOB
FEHHOW WHXEHepun, KoTopble MOryT MNPOTMBOPEYUTb YENOBEYECKOMY [AOCTOMHCTBY; MNPUHATL Mepbl Ang
NnpefoTBpaLLEHUS SKCNTyaTaLMmM XXEHLLMH B NPOLLECCe NPUMEHEHNST JOCTUXKEHUI BUONormyecknx Hayk <1>.

<1> CmM.: PomaHoBckuin . KnoHnpoBaHue: npaBoBble acnekTbl // 3akoHHOCTb. 2006. N 1.

3aKkoHbl O 3anpeTe KIMOHMPOBAHWSI MPUHATBI BO MHOTMMX CTpaHax Mupa. Tak, Hanpumep, KoHcTuTyuus
Leeruapumn 2000 r. ycTaHoBMNa 3anpeT Ha KroHupoBaHue; PepepanbHbeit 3akoH PPl o 3awwmte smMOGpUOHOB
1990 r. HasbiBaeT npecTynnieHnem co3gaHue 3aMOpuoHa, reHeTUYEeCKM WOAEHTUYHOro ApYroMy 3SMOPUOHY,
NMPOUCXOASALLEMY OT XMBOro unuM mepTteoro nuua; 3akoH WcnaHum 1988 r. o npouegypax, CnocoBCTBYHOLLMX
penpoayKumm, Takke ycTaHaBnNMBaeT YronoBHYIO OTBETCTBEHHOCTb 3a KIOHUMPOBAaHWE 4eroBeYecKoro aMopunoHa
<1>,

<1> Cwm.: KoHioxoBa U.A. HoBble acnekTbl B 3aluTte KOHCTUTYLIMOHHBLIX MpaB M cBOOOA4 B YCHOBUSIX
COBPEMEHHBIX BbI30BOB YenoBeyvecTBy // KOHCTUTYyUmnoHHoe 1 MmyHuuunansHoe npaso. 2005. N 5.

MpeactaButenu 13 cTpaH - yyacTHuy, CoBeTa EBponbl B aHBape 1998 r. nognucanu cornawexHve <1>,
3anpeLlaroLlee KNoHNMpoBaHUe YernoBeka, HO JOMNyCKaloLLee KNOHMPOBaHME KNETOK B UCCNeaoBaTeNbCKUX Lensx.

<1> Ha 1 auBapsa 2018 r. - 33 cTpaHbl.

B HekoTOpbIX CTpaHax 3anpeLLieHO He TOMbKO KIMOHWPOBaHME, HO Takke U ftobble MCKYCCTBEHHbIE METOAbI
penpoayKkuMmn YerioBeka, a NpoTMB CypporaTHoOro MaTepuHCTBa BbiCTynumn B 1989 r. cneumnanbHbIA 3KCNEPTHbI
komutet CoBeTa EBponbl Mo GMO3TMKE M MCKYCCTBEHHbIM MeTodaM AETOPOXAEHUS, BblpaboTaB psig 00Wwmx
MPVHUMNOB NPUMEHUTENBHO K AaHHOW npobneme:

1) HW OOWH Me,D,pa6OTHVIK nnn MeaunumnHCKoe y4dpexaeHune He OOJDKHbl MUCMOoJIb30BaTb WUCKYCCTBEHHbIE
MeTOoObl AeTOPOXAEeHUA ONnA 3a4aTuAa peGeHKa C Luenblo BblHAaWMBaHUA cypporaTHon MaTepblio;



2) HU OOWMH KOHTPAaKT WM COrfalleHne MeXAdy CypporaTtHOM MaTepblo M TeM NULOM Wiv Napow, Ans
KOTOPbIX OHa BblHALUMBAET pebeHkKa, He AOMKHbI UMETb 3aKOHHOW CUMbI;

3) BCAKaA nMnocpeaHn4eckaa nedaternibHOCTb B NOJfib3y Jnl, 3aMHTEepeCOBaHHbIX B CyppOoratHOM
MaTEepUHCTBE, a TakKXe BCAKadA CBA3aHHaA C 3TUM peKinamMHaa AeATEeNIbHOCTb AOJTXHbI ObITb 3anpeLlleHbl.

MyHKT 4 yka3aHHoro CornawieHus BBOAMT UCKIIOYEHUE: rocy4apcTBa MOrYT B UCKIIOMUTENbHbBIX Cryyasx,
OrOBOPEHHbIX B HaLUMOHarNbHOM 3aKOHOAaTeNnbCTBE, Pa3peLuuTb MELULUMHCKOMY PaboTHUKY UMM yYpeXAeHMIo
NpPOM3BECTU WUCKYCCTBEHHOE OMNMOOOTBOPEHME CypporaTHOM MaTepu Mpu YCNOBWM, YTO cypporatHasi MaTb He
nonyyaeT MaTepuarnbHOW BbIrodbl OT 3TOW onepauMu 1 UMeeT NPaBo Mocre poaoB ocTaBuTb pebeHka cebe.

MpoucxoxaeHne pebeHka OT MaTtepu M OTUa OTpaXaeTcss B aKkTe roCydapCTBEHHOW perncrpaumm
poxaeHuss. B cootBetctBUM ¢ n. 1 cT. 15 ®depepanbHoro 3akoHa "O6 akTax rpakgaHCKoro cocTosiHus"
pernctTpaumsa poxaeHusi pebeHka NPou3BOAUTCA B opraHax 3arca no MecTy poXAeHuUs peb6eHKa unu no
MecTy XUTenbCTBa poguTenen (ogHoro u3 pogutenen). B aktoBonm 3anMcn o poxaeHuuM pebeHka
yKa3blBaeTCsl ero Mecto poxaeHus. Ecnn poauntenn (oguH u3 poautenen) NpPoXunBarT B CEMbCKOM MOCENEHUN,
TO MO UX XeJflaHNK BMECTO qjaKTVIHeCKOFO MeCTa poXxaeHus pe6eHKa MOXeT ObITb YKa3aHO MecCTO XUTesbCTBa
poauTtenen (0gHOro 13 pogutenen).

B tom cnyyae, ecnu pebeHok poawncsa npu nepeesge (B camoreTte, Ha cygHe, B noesge u T.n.),
perncTpaunst poXxaeHusi MPou3BOANTCA OpraHOM 3arca no MecTy XUTENbCTBa poauTernen (0gHOro u3 pogutenen)
unu nobbiM opraHoM 3arca, pacrnonoXXeHHbIM No MapLUpyTy crnefoBaHus TpaHcnopTa. Mpu poxaeHun pebeHka B
Taknx cutyaumnax mMecTtoM poXaeHuda pe6eH|<a YKa3blBaeTCca MeCTO FOCyﬂ,apCTBeHHOVI perncTtpaumn poxaneHua
pebeHka. Ecnn pebeHok, poantenun kotoporo - rpaxaaHe Poccuiickon ®epepauun, poauncsa 3a npenenamm
CTpaHbl, TO perncTpauus poXxaeHuss MoXeT ObiTb Npou3BeeHa B COOTBETCTBYHOLLEM KOHCYIIbCKOM YYpPEXOEHUN
Poccuiickon ®egepaumn.

B HacTosillee BpeMsi poavTeny WU oavH U3 poauTenen OOIMKHbl B TEYEHWe OAHOro Mecsia Cco AHS
poxaeHust pebeHka 3asBUTb O €ro poXAEeHWM YCTHO MNM nucbMeHHo. PaHee Kopekc 3akoHoB 06 akTax
rpaXkgaHCKoro COCTOsIHUSA, GpayHoM, ceMeliHOM 1 onekyHckoMm npase 1918 r. ycTaHaBnuBan TpexaHEBHbIA CPOK
obpalleHnss C 3asiBNeHMeM O poxaeHun pebeHka. [lpu aTom pakT poxaoeHnsa p[ormkeH 6bin BObiTb
3aCBUAETENbCTBOBAH ABYMS NULAMM, CYATas B TOM YKCHE W 3asiBUTENEN.

OcHoBaHUsSIMK O1s1 FOCYAapCTBEHHOW perncrpauumn poxaeHus pebeHka, cornacHo cT. 14 depeparnbHoro
3akoHa "Ob6 akTax rpa)xgaHCcKoro CoOCTosIHUS", ABNSAOTCS:

- DOKYMEHT YCTaHOBEHHOMN DOPMbl O POXAEHUN, BblAaHHbIA MEAULUHCKOW opraHM3aumen He3aBMcnumMo oT
ee opraHn3aunoHHO-NPaBoBON POPMbI, B KOTOPOW NPOUCXOAMIN POabl;

- JOKYMEHT YCTaHOBIEHHOW (POpPMbl O POXAEHUU, BblAaHHbLIA MeJULMHCKON opraHu3aumen, Bpay KOTopon
oKasblBanm MEeOWUMHCKYD MOMOLLb Mpyv podax unM B KoTopyk obpatunace MaTtb nocrne popos, nnbo
MHOuBMAYyanbHbIM MpeanpuHUMaTENeM, OCYLLECTBASIOWUM MEAULMHCKYI0 OeATEeNbHOCTb, - NPU podax BHE
MeAMLMHCKOW opraHn3aumu;

- 3asiBNneHWe nvua, NPUCYTCTBOBaBLUEIO BO BPEMS POAOB, O POXAeHUM pebeHka - Mpu pogax BHe
MeOULMHCKOW opraHu3aummn 1 6e3 okasaHust MeauLMHCKOM MOMOLLI;

- peweHune cyga ob yctaHoBneHun akta poxaeHus pebeHka JaHHON XEHLLMHON.

Mpw rocygapcTBEHHOW perucrpaumm poxaeHus pebeHka no 3asiBneHuio Cynpyros, AaBlUMX cornacve Ha
UMnnaHTaumio ambpuoHa cypporaTtHoOW MaTtepu, OAHOBPEMEHHO C [OOKYMEHTOM, MOATBepXAarowmmMm dakT
poxageHusa pebeHka, AorpkeH ObITb nNpeAcTaBrieH AOKYMEHT, MOATBEepXAarowwmn hakT nonyvyeHus cornacus
CypporaTHO/ MaTepu Ha 3anucb ykasaHHbIX Cynpyros poautensMu pebeHka. Takow AOKYMEHT, Kak npaBuro,
BblAaeTCqd MeOUUMHCKOM opraHu3auuen, B KOTOpPOW COCTosinMuCb podbl. bes cormacusa cypporaTHonm matepwu
Cynpyru He MOryT GbITb 3anncaHbl poauTensammn pebeHka.

3anuck o0 poantensix pebeHka BHOCUTCS B 3annCb akTa O POXAEHMM B cOOTBETCTBUM €O cT. 51 CK PO un cT.
17 ®epnepanbHoro 3akoHa "O6 akTax rpaxaaHckoro cocTtosiHus". CBeaeHust 0 MaTepy BHOCSITCS HA OCHOBaHUK
BbllLIEHA3BaHHbIX JOKYMEHTOB, a CBedeHus 00 OTue - B 3aBWCUMOCTM OT TOro, OEWCTBYET NN MNpe3ymnuus



OTLOBCTBA, YCTAHOBMEHO NM OTLOBCTBO AOOPOBONLHO NGO NpUHYAMTENbHO. B MpoTMBHOM criyyae dhamunust
pebeHka 3anucbiBaeTcsa No haMunumM maTepu, UMsi U OTYEeCTBO OTUa pebGeHka - Mo ee ykasaHuio. o kenaHuio
maTepu cBefeHus o6 oTue pebGeHka B 3anucb akTa O pPoXAeHWU peGeHka MOryT He BHOCUTbCS. BHeceHHble
CBEleHUsI He MOTyT ChyXWTb TMNpensTCTBMEM ANs pelleHus Borpoca 06 ycTaHOBMNEeHUM OTLOBCTBa B
nocneaywLem.

OcobbIi NMOpsiAoK perucTpauum poxaeHuss yctaHoBneH cr. 19 ®depgepanbHoro 3akoHa "OO6 aktax
rPaX4aHCKOro COCTOSHMSA" B OTHOLUEHUW HangeHHoro (NoAKUHyToro) pebeHka. OpraH BHYTPEHHUX Aer, opraH
ONeKku U nonevnTenbcTBa NMMOO MeaMUMHCKasi opraHv3aumsl, BocnutaTenbHas opraHusaumsi unym opraHmsauums
couManbHOM 3allMTbl HaceneHus, B KOTOpYK MoMelleH pebeHok, obsidaHbl 3asBUTb O TOCYAapCTBEHHOW
pervcTpaunm poxaeHuss HaugeHHoro (MOAKUHYTOro) pebeHka, poaMTENN KOTOPOro HEN3BECTHbI, HE MO3OHEE YeM
yepes ceMb AHEeN Co AHs1 0GHapyxeHus pebeHka.

Jlvuo, Hawepwee pebeHka, 06a3aHO 3a8BUTL 06 3TOM B TeueHue 48 4yacoB B opraH BHYTPEHHUX Aen UM B
opraH oneku 1 nonevynTenbLCTBa No MecTy obHapyeHns pebeHka.

OOHOBpPEMEHHO C 3asiBNEHVEM O FOCYAAPCTBEHHOW PErMcTpauun poXxaeHWs HalgeHHoro (NMoAKUHYTOoro)
pebeHka [OSKHbI GbiTb NPEACTaBMNEHbI:

- OOKyMeHT 06 obHapyXeHun peGeHKa, BblAaHHbIi OpraHoM BHYTPEHHMX el UMM OpraHoM Oneku U
MoneYnTesnbCTBa, C ykasaHMeM BpeMeHM, MecTa 1 06CTOSTEeNbCTB, NpY KOTOPbIX pebeHoK HalnaeH;

- OOKYMEHT, BblOaHHbIA MEeOVULMHCKOW OpraHv3aumen u noatBepxaalolmi BO3pacT U non HangeHHoro
(nogkmHyTOro) pebeHka.

CseaeHunsa o poantensax HangeHHoro (MOAKUHYTOro) pebeHka B 3annchb akTa O ero poXX4eHUN He BHOCATCS.

HekoTopble 0COGEHHOCTU rOCYAAapPCTBEHHOW perucTpaumMmM npeayCMOTPEHbl B OTHOLUEHUWN POXOEHUS
pebeHka, poamMBLUErocs MEpPTBbIM MM YMEPLLEro Ha nepBow Hegene xusHu (cT. 20 degepanbHoro 3akoHa "O6
aKTax rpaxgaHcKoro coctosiHms"), n pebdeHka, JOCTUrLLEro Bo3pacTa ogHoro roga un 6onee (ct. 21 degepanbHOro
3akoHa "OB6 akTax rpaxgaHCckoro coctosiHms").

3HaveHne rocyfapCTBEHHOW perucTpaumm poxaeHus pebGeHka COCTOMT B TOM, YTO fMLWb Ha OCHOBAHMM
TakoW perncrpauum BO3HMKAKOT opugudeckne npaBa M 00A3aHHOCTM B OTHOLLUEHUSAX MeXAy POAUTENAMU U
OeTbMU, NPeayCMOTPEHHbIE CEMENHBIM, MPaXAaHCKNM, a TakKe UHBIMU OTpacrsiMu 3aKoHOA4AaTeNbCTBa.

3anucb poauTenen B KHWre 3anmcyu akTOB rpaXOaHCKOrO COCTOSHMSI MOXET ObiTb OCMopeHa TOMbKO B
cynebHom nopsgke. CemenHbii kogekc P® He ponyckaeT ocnapvBaHusi OTLOBCTBa (MaTepuHCTBA) B
agMUHUCTPaTUBHOM Mopsifike NyTem obpalleHnsi B opraHbl 3arca gaxe B TOM clny4vae, korga matb, akTu4eckui
oTel vnu NUUo, 3annucaHHoe B KHUMe 3anucu akToB MPakdaHCKOro COCTOSIHMA B KayecTBe oTua pebeHka, xenawT
M3MeHUTb 3anucb 06 oTue pebeHka.

3anuck 06 oTue pebeHka MoxeT OblTb ocnopeHa no TpeboBaHuIo NuL, ykasaHHbix B N. 1 cT. 52 CK P®, a
WMEHHO:

- nnua, 3anMcaHHOro B KayecTBe OTLA WM mMatepu pebeHka (HecoBepLUEHHONETHUE pPOaMTENV BripaBe
npu3HaBaTb UM ocnapmBaTh CBOE OTLIOBCTBO UIIM MAaTEPUHCTBO HE3ABMCKMMO OT BO3pacTa);

- nMua, akTUYEeCKn ABRSOLLErocs OTLOM UM MaTepblo pebeHka;

- camoro pebeHka no JOCTUXEHUN UM COBEPLUEHHONETUS;

- onekyHa (noneuvnTtens) pebeHka;

- oneKkyHa poauTens, NpU3HaHHOro Cy4OM HeeeCnoCOOHbIM.

3annch B KHUre akTOB rpaXgaHCKOro COCTosAHMS 06 OTLOBCTBE (MaTEPUHCTBE) MOXET BbITb OCnopeHa:

1) B cryyae, Koraa nvua, 3anvcaHHble B kayecTBe MaTepu 1 oTua pebeHka, CoCToAT B Bpake;



2) B cnyyae, Korga pogvTenu He cocTosT B Opake M 3anucbk 0 MaTtepu Obina npousBeaeHa no 3asiBNeHuio
mMaTepwu, a 3anucb o6 oTue:

- N0 COBMECTHOMY 3adBJIEHUIO MaTepn n oTua pe6eHKa;

- NO 3aABNEeHN oTua pe6eH|<a C cornacua opraHoB onekn n nonevynTenbCcTBa B Cllydae CMepTu MaTtepu,
NpuU3HaHNA ee HeaeecnocobHoOW, HEBO3MOXHOCTU YCTaHOBJNIEHNA MeCTa HaxoXOeHuda maTtepu unu B cnydae
nweHna ee poanTenbCKUX npas;

- MO peLUeHunto cyaa.

Jena 06 ocnapuBaHuM OTLOBCTBa paccMaTpuBaloTCA B pamkax MCKOBOro npoussoacTtsa. PaHee Kopekc o
6pake n cembe PCOPCP npegycmatpuBan roguMyHbIi CPOK MCKOBOW OABHOCTW MO OCMapuBaHWO OTLOBCTBA UM
MaTepMHCTBA C MOMEHTa, Korga nuuy, 3anucaHHOMY B KadecTBe OTua unu matepu pebeHka, cTano U3BEeCTHO O
npou3BegeHHoON 3anucu. B HacTodwee Bpems CpPOKM MCKOBOW [OaBHOCTM Ha [AaHHble TpeboBaHus He
pacnpoCTPaHsTCS.

B page cnyyvyaeB npaBo My, 3annCaHHbIX B Ka4eCTBe OTua U MaTepu pe6eH|<a, ocnapumBaTtb OTLUOBCTBO UK
MaTEepPUHCTBO OrpaHn4eHo B MHTepecax npexge Bcero camoro pe6eHKa, B YaCTHOCTU:

- eCnn B MOMEHT 3anncu aTomy nuuy ObINO N3BECTHO, YTO OHO (*)aKTI/I‘-IeCKI/I He ABndaeTcd oTuoM pe6eHKa;

- ecnun cynpyr pgan cormnacume B NMUCbMEHHOW cbopme Ha TnpuMmeHeHne wmMetToda WCKYCCTBEHHOro
onnogoTBOpPEeHUA NN Ha MnnaHTauuto 3M6pVIOHa;

- ecnu cynpyrmn ganm cornacue Ha nMmnnaHtauuo 3M6p|/|0Ha /J.pyr0|7| XEHLWHnHe.

YKasaHHble nvua, a Takke cypporatHasi MaTb MOCne COBEPLUEHWS 3amnuCy POAMUTENEN B KHWUre 3anucei
pOXOEHWI He BnpaBe Npu ocrnapMBaHnM MaTepUHCTBA UMK OTLOBCTBA CCbINaTbCA Ha 3T 0bCcToATENbLCTBA.

§ 2. lNpaBa HecoBepLUEHHONETHUX AeTen

MoHaTne pebeHka aaetca B cT. 1 KonBeHuun OOH "O npaBax pebeHka" n n. 1 c1. 54 CK P®. Pe6eHkom
AIBNAETCA NULO, He aocTurwee Bo3pacTta 18 nert. NpaBa HecoOBepLIEHHONETHUX OeTeun, NpeayCMOTPEeHHbIe
CemenHbIM kogekcoMm PO, oencTByOT 40 JOCTUXKEHUSA pebeHKOM COBepLUEHHONeTus, T.e. Bo3pacrta 18 ner.

Kak yxe oTmedanocb, Bceobuas neknapauns npae Yenoseka oT 10 nekabpsa 1948 r., KoneseHuma OOH "O
npaBax pebeHka" 1989 r., ct. 53 CK P®, gpyrne ote4ecTBEHHbIE Y MEXAYHapOoOHbIE HOPMAaTMBHbLIE MPaBOBbLIE
aKTbl NpegycMaTpuBaloT paBeHCTBO NpaB AeTen HE3aBUCUMO OT NX MPOUCXOXAEHUS, poXaeHus B Bpake nnm BHe
opaka. KoneeHuma OOH "O npaBax pebeHka" MCXOAWUT M3 TOro, YTO BCE rOCYy[apCTBa-y4aCTHUKU YyBaXKaloT U
obecneunBaloT npasa kaxgoro pebeHka 6e3 kakon-nmbo AMCKpPUMMHaALMKW (HE3aBMCMMO OT pachbl, POXAEHUSA B
Opake unn BHe Opaka, MMYLLECTBEHHOrO MOMOXEHWsI, COCTOSIHUS 340pOBbs M T.M.), a Takke obecneymBaroT
pebeHKy 3aWwmTy 1 3aboTy, KOTOpble HEOOXOAMMBI ANs ero Gnaronony4us.

JINYHbIE HENMYLLECTBEHHbIE N UMYLLLECTBEHHbIE MpaBa HECOBEPLUEHHONMETHUX AeTEN NpedyCMOTPEHbl He
Toneko mM. 11 n gpyrumu nonoxeHumamm CemenHoro kogekca P®, HO M MHbIMM HOPMaTMBHBLIMU NPAaBOBbLIMU
aktamu (Hanpumep, paxpgaHckum kogekcoM, PepeparnbHbiM 3akOHOM OT 24 uona 1998 r. N 124-903 "O6
OCHOBHbIX rapaHTusix npae pebeHka B Poccuiickon ®enepauun”, mexayHapogHbIMM AOroBOpamMu, B YacTHOCTU
KoHneeHunen OOH "O npaBax pebeHka", u gp.). Tak, K NINYHbIM HEeUMyLLeCTBEHHbIM NpaBam pebeHka
OTHOCATCS:

- NPaBO XUTb N BOCNUTbLIBATLCA B CEMbE;

- NpaBo Ha obLLeHne C poauTENnaMu U APYIMMIN POACTBEHHMKAMU;

- NpaBo Ha 3aLuTy;

- NpaBO BblpaXXaTb CBOE MHEHUE;



- NPaBO Ha UMSsl, OTYECTBO, (haMUNNIO;
- Apyrve npasa.

lMpaBa n 0653aHHOCTM pebeHKka BO3HMKAKOT B OTHOLLEHUSX MeXAy pebGeHKOM U maTepbio U oTuoM. B Tom
cnyyae, ecnM OTLOBCTBO HE YCTAHOBMEHO HU [0OPOBOMBHO, HW MNPUHYOUTENbHO, MNPaBOBbIE OTHOLLUEHUS
BO3HMKAOT TOMbKO Mexay pebeHkom u ero matepbto. B cniyyae obHapyXeHua HalgeHHOro uUnu nogkMHyToro
pebeHka NpaBoBble OTHOLIEHUS Mexay PebeHKOM W poguTensiMM He BO3HUKAKOT, 3a MCKIIOYEHUEM CrlyvaeB
0ObsIBNEHMS poauTenen.

JInwenne mnu orpaHMyeHne pOAMTENbCKMX MpaB BNUSieT Ha O00beM B3aMMHbIX MpaB U 06sA3aHHOCTEN
poautenen n geten. Tak, Npy NUWEHUN POAUTENLCKUX NPaB poauTenn TepsOT HACNeACTBEHHbIE NpaBa, NpaBo
Ha nosnydeHne anvMeHTOB OT AeTel WM Lpyrue npaBa, HO npu 3ToM Yy pebeHka coxpaHsieTcs npaBo Ha
copepxaHue. Kpome Toro, cornacHo ct. 1075 'K P® Ha poauTens, NULWEHHOro poaAnTenbCKUX nNpas, cyd MoOXeT
BO3/10XXNTb OTBETCTBEHHOCTb 3a Bpe[, MPUYNHEHHbIA €ro HECOBEPLUEHHONETHMM pebeHKOM B TeYeHue Tpex net
nocrie NULIEHUS1 POAUTENSI POAUTENLCKMX MNpaB, ecnv noBedeHue pebeHka, MOBrekwee NpUYMHEHWE Bpeaa,
SIBUIOCb CIEACTBMEM HEHAAMEeXaLlero OCyLeCTBNEHNA POANTENLCKUX 06SA3aHHOCTEN.

CeMeiiHoe 3aKOHOAATENbCTBO PerynupyeT Te npaBa HECOBEPLUEHHONETHUX AETEN, KOTOPble BO3HMKAKT U3
OTHOLLEHMUI B CEMbE, MEXAY YIIEHaMM CEMbM C y4acTUeM Kak poavTenei (poanTenbckme NpaBoOOTHOLLEHUS), TaK
N OpYrux 4neHoB cembu (6abyLIKM, AeAyLWKN U OPYTMX POACTBEHHUKOB).

K Hanbonee BakHbIM NMNYHBIM HEUMYLLIECTBEHHBLIM NpaBamM pebeHKa OTHOCATCS B3aMMOCBSI3aHHbIE MexXay
coboli NnpaBo pebeHKa XMUTb U BOCNMTLIBATLCS B CEMbE, NPABO 3HAaTb CBOMX POAMTENEN, NPaBo Ha UX 3aboTy U Ha
COBMECTHOE C HUMMK NPOXUBAHME, 32 UCKIOYEHNEM CryyYaeB, KOr4a OCYLIECTBREHME STUX NpaB NPOTUBOPEYUT
NMHTepecam pebeHka. YKasaHHble npaBa npegycMoTpeHbl cT. 54 CK PO.

I'Ip06nema BOCNUTaAHUA pe6eH|<a B CeMbeE ABIIAETCA cepbe3H0|7| couunanbHomn npo6neM0|71 Ons Hawewn
CTpaHbl.

[Mpu oTCyTCTBUM poauTenen, NULLIEHNN POANTENbBCKMX NMPaB UNKU B APYrMx criydasix yTpaTtbl poauTenbLCcKoro
noneveHnss npasBo pebeHka Ha BoOCNWUTaHWe B CeMbe ObecneynmBaeTCd OpraHoM OMeKku W MoneynTenscTsa B
COOTBETCTBMU C MPUHLMMOM MPUOPUTETHOIO CEMENHOro BocnuTaHusi. Kaxabii pebeHok umeeT npaBo XWTb U
BOCMNWTLIBATbCS B CEMbe, NPaBO Ha COBMECTHOE MPOXMBaHWE C POAMTENAMU U BOCNUTaAHWE UMW, a TaKkke npaBo
He OblTb pasnyyeHHbIM CO CBOMMMW POAWUTENSAMM BOMPEKM WX >KENaHuio, 3a MWCKIYeHWeM cryyaeB, Korga
KOMMEeTEHTHblE OpraHbl, COrNacHo CyaebHOMY peLleHnto, ONpeaensoT B COOTBETCTBUN C MPUMEHUMbIM 3aKOHOM
W npouegypamMu, 4TO Takoe pasfnyyeHune HeobxoaMMO B Haumnydwumx uHTepecax pebeHka (MocTaHoBneHve
Mnenyma BepxosHoro Cyga P® ot 14 HosA6psa 2017 1. N 44).

Cpeaun copm ycTpoiicTBa pebeHka, ocTaBluierocs Ges nonevyeHus poauTernei, NPUOPUTETHON SBNAETCS
yCbIHOBMNEHNe. KpoMe Toro, MpuMeHsitoTcsl Takne hopMbl, Kak nepegaya B NMPUEMHYI0 CeMblo, B CEMbLO OMeKyHa
(noneunTens), nomMelleHe B AETCKAN AOM CEMENHOro TUMa, B MaTpPOHaTHY CeMblo. M nulb Npu OTCYTCTBUU
BO3MOXHOCTU YCTPONCTBa peGeHka B CEMbIO OH NepeaeTcs Ha BOCNMTaHWE B AETCKME OpraHu3aLmu.

MpaBo pe6eHka 3HaTbL CBOUX poauTenen UMeeT psf UCKIMIOYEHWUIA, B HACTHOCTH:
- NPV YCbIHOBNEHWUY;

- NpY poxaeHun pebeHka B pesynbTaTe NPUMEHEHUss METOAO0B UCKYCCTBEHHOW PernpoayKLUmuM YeroBeka, B
TOM YmCrie NpY PoXaeHUn pebeHka CypporaTHoM MaTepbio.

Ecnu peGeHOK ObIn HaMAOeH, NOAKUHYT, TO B Cliy4vae E,O6pOBOJ'|bHOFO yCTaHOBJI1IE€HUA OTLUOBCTBA NMMLUOM, HE
ABNAIOLWMMCA OUONOrMYECKMM OTLIOM pe6eH|<a, M B paae apyrmx cnyvaes pe6eHOK BrnpaBe 3HaTb CBOUX
Oronormyeckmnx pOﬂMTeﬂeVI.

I'IpaBo Ha COBMeCTHOe C poautTensdaMmu npoxnBaHMe MMeeT TakkKe pan NCKIIOYEHNN, KOTOpble CBA3aHbl C
HeobXxoaMMOCTbIO 3aLUThbI NHTEpPECOB pe6eHKa, HanpuMmep, B TexX Cly4dadX, Korga ocTaBlieHune DGGGHKa Cc
poaunTendamMmmn yrpoxaet ero HopmalibHOMY (*)VI3I/I‘-I€CKOMy N NCUXN4eCKOMY COCTOAHUIO. Mog NHTEPpECaAMUN pe6eHKa
HeobxoaMMOo NoHUMaTb obecneyeHne eMy 340poBoro o6paaa XU3HWU, HOpMaJibHOIro NCNXM4eCcKoro n CbVISVI‘-IeCKOFO



pasBUTUS, MOJyYeHNst 06pa3oBaHs, HageXallyx MaTepUanbHO-ObITOBbIX YCIOBUI U UHBIX MOTPeBHOCTEN.

MyHkT 5 MoctaHoBnenus MNneHyma BepxosHoro Cyaa P® ot 27 maa 1998 r. N 10 "O npumeHeHun cygamm
3aKoHoOaTenbCTBa NpY pa3peLLeHMN CMOPOB, CBSA3aHHbIX C BOCMUTaAHWEM AeTen" AaeT pas3bsACHEHUE, YTO, peluas
BOMPOC O MECTE >XUTEeNbCTBa HECOBEPLUEHHONMETHEro Mpu pasdenbHOM MPOXMBAHWMM  €ro  poguTenen
(He3aBMCUMO OT TOro, COCTOAT M OHM B Bpake), HeobxoaMMo MMETb B BMAY, UTO MECTO XWUTenbCTBa pebeHka
onpegensieTcs UCXOA4s W3 ero MHTepecoB, a Takke obs3aTenbHO y4nTblBaTb MHeHWe pebeHka, AOCTUrLero
Bo3pacta 10 neT, Nnpu ycrnoBun, 4YTo 3TO HE NPOTMBOPEUMT ero nHrtepecam (n. 3 cT. 65, a Takke cT. 57 CK).

NMpaBo peb6eHka Ha obGLeHMe C poauTeNnAMU U APYrMMyU PpoACTBeHHUKaMu npegycmoTtpeHo cT. 55 CK
P®. PebeHok nmeeT npaBo Ha obuieHne ¢ obonummn poantensamm, aedyLikon, 6abyLikon, 6paTbsiMm, cecTpamm n
OpPYrMMU poaCTBEHHUKaMK, NPaBo Ha obLLeHne, KOTopoe BKINtoYaeT B cebs He TONbKO NpaBo Ha fNNYHbIE BCTPEYMH,
HO 1 npaBo obLieHns No TenedoHy, 3NEKTPOHHON no4Te, B cucteme on-line. PactopxxeHne Gpaka pogutenen,
npu3HaHWe ero HeJencTBMTENbHBIM UMK pasdenbHOe NPOXMBaHUE poaUTENEN He BRUSIIOT Ha npaea pebeHka. B
crny4yae pasfenbHOro NpoXuBaHust pogutenen pebeHok NMeeT NpaBo Ha obLleHne ¢ KaxabiM M3 Hux. PebeHok
MMeeT NpaBo Ha 0bLLEHNE CO CBOUMU POAUTENSIMU TaKKe B Crlyvae NX NPOXWBaHNUS B Pa3HbIX rocygapcTBax.

CornacHo ct. 10 KoHBeHumn OOH "O npaBax pebeHka" 1989 r. B cooTBeTCTBMM C 0653aTENLCTBOM
rocygapcTB-y4acTHUKOB Mo N. 1 cT. 9 3asiBneHus pebeHka nnu ero poauTenen Ha BbLE3[ B TaKOe rocydapcTBo
UNn Bble3n U3 HEro C LIeNblo BOCCOEAMHEHWUSI CEMbW OOMMKHbI paccMaTpuMBaTbCA FOCYAapCTBaMM-yYaCTHUKAMM
MO3UTMBHLIM, TYMaHHbIM W onepaTMBHbIM o6pa3om. [ocyaapcTBa-ydacTHUKM obecrnedmBatoT, 4ToObl Mogaya
TaKMX 3asiBNIEHUA He NpuBOAMNA K HeGnaronpusTHbIM MOCNEACTBUAM ONs 3asiBUTENEN U YNEHOB UX CEMEWN.
PebeHok, poanTenn KOToOporo NpoXmBatoT B pasHblX rocygapcTBax, MMeeT NpaBo NOAAEPKMBaTL Ha perynsipHom
OCHOBE, 3a WCKIMYeHMeM 0COobbiX OBCTOATENLCTB, fMYHbIE OTHOLUEHMS M MpsiMble KOHTaKTbl C obounmu
poautensamu. B cooTBeTcTBUM C 06s513aTeNbCTBOM  FOCYAapcTB-y4acTHMKOB no n. 2 cT. 9 KoHBeHumM
rocyaapcTBa-y4acTHUKM yBaxatoT npaBo pebGeHka 1 ero pogutenei kak nokuaaTtb nobyto cTpaHy, BKYas CBO
coOCTBEHHYI0, Tak U BO3BpaLlaTbcsi B Hee. B oTHOWeHWM npaBa nokuaatb Nobyto cTpaHy AEeNCTBYHOT TOMbKO
TaKne orpaHUYeHusl, Kakme yCTaHOBMEHbI 3aKOHOM U HEOOXOAMMbI ANsi OXpaHbl FOCYAapCTBEHHOW Ge30nacHOCTH,
obwecTtBeHHOro nopsigka (ordre public), 300poBba MMM HPABCTBEHHOCTMN HACENEeHUs Unu Npae U cBOOOA Apyrux
1L, COBMECTUMbI C NMPU3HAHHBLIMK B HacTosiLen KoHBeHUMM OpyrumMmn npaBamu.

Mpy BO3HWKHOBEHWM 3KCTPEMAribHbIX CMTyauun (Hanpumep, Npu 3agepXaHuu, apecTe, 3akryYeHu nog
CTpaxy, HaxoXaeHun B nevyebHOM yypexaeHun n T.n.) pebeHoK Takke MMeeT npaBo Ha OoOLleHMe Co CBOMMM
poauNTENAMMN U POACTBEHHWKAMU, U OrPaHMYEHUEe 3TOro NpaBa BO3MOXHO TOMbKO MPU HanMMyum CyLeCTBEHHbIX
npuyvH (HanpymMep, onacHocTu Ans pebeHka Co CTOPOHbI poAcTBEeHHUKOB). B cootseTcTBUM co cT. 96 YIK PP
[O3HaBaTenb, crefoBaTenb He nosgHee 12 yacoB C MOMEHTa 3ajepXXaHusd Nof4o3peBaemMoro yBeaomrnsieT ob
3TOM KOro-nmbo n3 6rnmM3kMx poacTBEHHUKOB, @ MNP UX OTCYTCTBUM - APYIMX POACTBEHHMKOB UMW NpeaocTaBnseT
BO3MOXHOCTb Takoro ysegomneHus ob atom camomy nogo3apeBaemomy. [Mpn HeobXoAMMOCTM COXpaHeHus B
WHTepecax npeaBapuTENbHOrO paccrnefoBaHMs B TanHe dakTta 3afepXaHus ykasaHHoe YyBedoMIieHue C
cornacus Npokypopa MOXeT He NPOV3BOAMTBLCS, 3a MCKIIOYEHWEM Cry4vaeB, Koraa noao3peBaembli SBMAseTcH
HecoBepLueHHoneTHUM. B cootBeTctBuM co cT. 423 YK P® o 3agepxaHuun, 3akniovyeHuu nog CTpaxy uvmnum
npoanieHun cpoka coaepXaHus Mo CTpaxel HeCcOoBepLUEHHONETHEro nogo3peBaemoro, 06BUHAEMOro
He3aMeLMTENbHO U3BELLaTCS ero 3aKOHHbIE NPeACTaBUTENM.

B Tom cnydyae, ecnu poguTenu YKMOHSAKTCA OT OOwWeHus ¢ pebeHKOM, MomaBlMM B 3KCTPEMAarbHYH
CUTyaLMIo, N He OKa3biBalOT eMy MOMOLLb, HEOOXOAMMYIO ANSA CNACEeHUS XXU3HW UIN 340POBbs, K HAM MOTYT ObiTb
npuMeHeHbl HopMbl cT. 125 YK P® 06 yronoBHoM OoTBETCTBEHHOCTMW, COMMIacHO KOTOPOKM 3aBEOMOE OCTaBIieHue
6e3 nomoLLM nMua, Haxo4sALLEerocs B onacHOM A5 XXU3HW UMK 340POBbS COCTOAHMU U NIULLEHHOIO BO3MOXHOCTY
MPUHATL Mepbl K CaMOCOXPAHEHUO MO MarioneTcTBy, CTapocTW, OonesHu wnmu BCreacTBME  CBOEMN
6ecnomoLLHOCTY, B CryYasx, €Cnv BUHOBHbIA MMENT BO3MOXHOCTb OKa3aTb MOMOLLb 3TOMY Nuuy 1 Obin obsi3aH
UmeTb O HeMm 3aboTy NMMBO caM NOCTaBMI €ro B ONacHOe AMs XXWU3HW UMK 340POBbS COCTOSIHME, Haka3biBaeTCs
wrpacom B pasmepe 4o 80 Teic. pybnen nunu B pasmepe 3apaboTHOM nnaTbl UM MHOTO AOXOAa OCYXOEHHOro 3a
nepvof 0o wectn mecaues, NnMbo obsisatenbHbiMu pabotammn Ha cpok Ao 360 yacos, nMMGO McnpaBUTENbHLIMA
paboTamu Ha CpoK 4O OOHOro roga, Moo NpUHYAMTENBHBIMKM paboTamm Ha CPOK A0 OAHOro roga, NMbo apecTom
Ha CpoK A0 Tpex mecsiues, NMbo nuweHnem cBoboabl HA CPOK 4O OOHOro roaa.

B uensax obecneyeHus npasa Ha 3awmTy obLieHne npu HaxoxaeHun pebeHka B Ne4ebHOM yupexaeHun u.
3 cT1. 51 depepanbHoro 3akoHa "O6 ocHoBax OXxpaHbl 340pOBbS rpaxaaH B Poccuiickon ®egepauun” ogHOMyY U3



poauTenen, MHOMY 4reHy CEeMbWM WM MHOMY 3aKOHHOMY MNpeACcTaBUTENIO MpPedoCTaBnsieTcs NpaBo Ha
GecnnaTtHoe COBMECTHOEe HaxoxdeHue C pebeHKOM B MEeAULMHCKOW OpraHusauuy npu okasaHuu emy
MeOMLMHCKOM NMOMOLLM B CTALMOHaPHbLIX YCIOBUSX B TeYEHUe BCEro nepuoaa neyeHuss HeaaBucMMO OT Bo3pacTa
pebeHka. Mpu COBMECTHOM HaxXOXAEeHUN B MEOULIMHCKOW OpraHv3auuy B CTauMOHAPHbIX YCIOBUSIX C peGeHKoM
[0 [OOCTWXKEHUS UM Bo3pacTa uYeTblpex NeT, a ¢ pebGeHKOM cTaplle AaHHOro Bo3pacTa - Npu Hanuyuu
MeAMLMHCKUX MOoKa3aHWi nraTa 3a cosgaHue YCroBuid NnpebbiBaHUs B CTAaLMOHAPHbIX YCIIOBKSIX, B TOM YKChe 3a
npeaocTaBneHne CranbHOro Mecta 1 NMTaHusl, ¢ yka3aHHbIX Nl He B3UMaeTcs.

MpaBo pebeHka Ha 3aWMTy CBOMX NMpaB M 3aKOHHbIX UHTepecoB onpeaeneHo cT. 56 CK P®. OTo npaso
KOppecnoHaMpyeT C COOTBETCTBYIOLLMMM 00A3aHHOCTAMU MpPEXae BCEero poautenen (nuud, ux 3ameHsiiolwmx), a
TakKe roCyAapCTBEHHbIX W MyHMLUMNANbHbIX OPraHoB, B YaCTHOCTW OpPraHOB OMEKM M MOMNeYUTEeNbCTBA,
npoKypaTypbl 1 cyaa.

3awmTty npas pebeHka OCyLLIECTBSAIOT:

- POAUTENMU, UHbIE 3aKOHHbIE MPeaCTaBUTENY;
- opraHbl OMeKKU 1 MoMNeYnTenbLCTBa;

- oym;

- MPOKYpOp;

- [OpyrMe rocydapCTBeHHble opraHbl M opraHbl MECTHOrO CaMOyMpaBlieHUst B Mpedeniax CBoei
KOMMEeTEeHLMN;

- AOJDKHOCTHbIE Nnua OpFaHI/I3aLI,l/IIZ N UHble rpaxgaHe, KOTOPbIM CTAaHET U3BECTHO 0ob yrpose Xu3Hun unu
300pOBbIO pe6eH|<a, O HapyweHun ero npaB M 3aKOHHbIX MHTEpeCOoB B 4YaCTu yBeLOMIJ1eHUA 06 aTom opraHoB
OneKkn n nonevynTesbCTBa,

- cam pebeHOoK, KOTOpbLIii BrpaBe CamMoCTOSATENbHO obpallaThCA 3a 3alMTON CBOMX Mpas, Hanpumep, B
cryyasix 3roynotpebneHns poamMTensMm CBOMMK NpaBamMu 6o HEUCTONHEHMS UMK CBOMX 0BsisaHHOCTel: ¢ 14
net pebeHok MoXeT 06paTUTbCS B Cyf, a 40 AOCTMKEHNS Bo3pacTa 14 neT - B opraHbl OMNeku U NoneyYnTenbcTea.
Kpome Toro, pebeHok BrnipaBe o6paTUTbCA B OpraHbl BHYTPEHHUX AEen B TOM Cryvyae, ecnv B AeUCTBUSAX Nu,
HapyLlaloLWMX ero npaea, UMEeTCs COCTaB NPeCcTyMnneHus.

MyHktom 3 cT. 56 CK P® ycTtaHoBneHa 0683aHHOCTb AOIMKHOCTHBLIX FALL OPraHn3auuin U MHbIX rpaxaaH,
KOTOPbIM CTaHET M3BECTHO OO yrpo3e >XU3HW UNM 300pOBbl0 pebeHka, O HapyLWEeHUW ero npaB WM 3aKOHHbIX
WMHTEPECOB, COOOLMTL 00 3TOM B OpraH orneku 1 NoneynTensCcTBa No MecTy OakTUYeCcKoro HaxoxaeHust pebeHka.

V|HCTI/ITyT 3alunTbl npaB pe6eH|<a MMEET KOMMMEKCHbIN XapaKktep u BKIo4aeT B cebs HOPMbl HE TOJIbKO
CEMENHOro, HO U rpaxgaHckoro, rpaxgaHckoro npoueccyarnibHoro, agMmMHUCTPaTUBHOIO, YroJioBHOIO,
MeXOyHapOoOHOro n opyrnx 0Tpacr|el7| npasa.

KoHBeHums OOH "O npaBax pebeHka" npegycmaTpvBaeT HeobXoOMMOCTb 3aluMTbl npaB pebeHka oT
cneaylowmnx nocsaraTenbCTB:

a) OT MPOU3BOJIbLHOIO UMM HEe3aKOHHOIo BMellaTesibCTBa B OCyLleCTBJ1IeHWEe ero npaBa Ha JINYHYKO XXU3Hb
nnn nocaratenbCcTBa Ha YeCTb U JOCTOUHCTBO,

6) Bcex popM PU3NYECKOTO UM MCUXMYECKOro HaCWUMUsi, OCKOPONeHUss Unn 3noynoTpeGrneHns npaBoMm,
OTCYTCTBUSA 3a60Thl MNN HeEGpeXkHOro obpalleHus, rpy6Goro obpalleHnst Unu akcnyaTauuu;

B) 9KOHOMMWYECKOW 3KCMyaTauum 1 BbINONHEHUS nobon paboTbl, KOTOpas MOXET NPeAcTaBnAaTb ONacHOCTb
Ansi ero 340pOBbSA UNWN CMAYXUTb MPENATCTBMEM ANs MonyvyeHus MM obpasoBaHust NMbo HaHocuTb yulepb ero
300pOBbI0 N (PU3NYECKOMY, YMCTBEHHOMY, YXOBHOMY, MOPanbHOMY U COLMANbLHOMY pasBuTuLo;

r) HE3aKOHHOrO NOTPEBNEHNS HAPKOTUYECKMX CPEACTB U NCUXOTPOMHbIX BELLECTB;



A) Bcex hopM CeKkcyaribHOW aKCnyaTauum U CekcyasibHOro COBpaLLeHUs;
e) 6ecyenoBeYHbIX UMK YHUXKaKOLWMX JOCTOMHCTBO BMAOB 06palleHNs UM HakasaHus;

X) BCcex apyrmx dopm aKcnnyataumm, HaHocsawmx ywepb nobomy acnekty GnarococtosHusi pebeHka (CT.
cT. 16, 19, 32 - 34, 37 KoHBeHUuun).

ApyrMMuy BaXKHENLLMMU NINYHBIMU HEUMYLLLECTBEHHBLIMW NpaBaMu pebeHka ABMSTCSA NpaBo BblipaXaTb CBOE
MHEHME NPW peLLEHNN B CEMbE BOMPOCOB, 3aTparnBaloLLMX ero MHTEPEChI, a Takke NpaBo ObITb 3acnyLlaHHbIM B
xoge noboro cygebHoro mnu agMuHUcTpaTuBHOro pasbupatenscrBa (cT. 57 CK). lNpaBo pebeHka BblpaxaTb
cBoe MHeHune npegycmotpeHo cT. 12 KoHueseHumm OOH "O npaBax pebeHka". [ocygapcTBa-y4aCTHUKM
obecneunBaloT pebeHKy, CnocobHOMY CcopMynMpoBaTb CBOW COOCTBEHHble B3rnsg4bl, MNpaBo cBOOOAHO
BblpaxaTb 3TW B3rNsA4bl NO BCEM BOMpoOcaM, 3aTparnBalwoLlyM UHTepechbl pebeHka, npuyem B3rnsgaMm pebeHka
yaensieTcs OIMKHOE BHMMaHue B COOTBETCTBMM C BO3PAcTOM U 3penocTbio pebeHka. C aTol uenbto pebeHky, B
YacTHOCTW, NPeAOCTaBNsSeTCA BO3MOXHOCTb ObiTb 3acnywaHHbiM B xoge Jnwoboro cygebHoro  wnu
a4MVHUCTPATMBHOIO pas3bupaTenbCcTBa, 3aTparvMBarolLlero MHTepecbl pebeHka, nmbo HenocpenCcTBEeHHO, Nnbo
yepes npeacTaBUTENS UNN COOTBETCTBYIOLLMIA OpraH B nopsiake, NpeayCMOTPEHHOM NpoLueccyarnbHbIMU HOpMamu
HaLuMOHalrbHOrNro 3akoHogaTesibCTBa.

Ocoboe 3HaveHve MHeHne pebeHka nprnobpeTaeT no gocTuxkeHun M Bospacta 10 net. [lo 10 neT MHeHne
pebeHka Takke MOXeT ObiTb y4TeHO: Hampumep, MpU BOCCTAHOBNEHUW POAWUTENS B POOAUTENbCKUX MpaBax,
cornacHo abs. 1 n. 4 ct. 72 CK P®, cyn BnpaBe ¢ y4eTOM MHeHus pebeHka OTkasaTb B yO4OBMETBOPEHUM UCKa
poauTenen (OAHOro N3 HMX) O BOCCTAHOBMEHUN B POAUTENBCKUX NpaBax, €Criv BOCCTaHOBMNEHME B POAUTENbCKMX
npaBax NPOTMBOPEYNT UHTEpecam pebeHka.

Heobxogumo pasnuuyatbe y4yeT MHeHus u corracume pebeHka. B nepBom crnyvyae MoxeT OblTb MPUHATO
pelueHne, oTnuyarlleecs oT MHeHus pebeHka. Bo BTOpoM cnydae pelleHne MOXET OblTb MPUHATO TOSNbKO C
cornacua pebeHka. VcknioyeHne coctaBnaoT cnydam He06Xo0aNMOCTU cobnoaeHNs TaHbl YCbIHOBIEHUS.

YuyeT MHeHus1 pebeHKka, focTuriiero BospacTta 10 net, obs3aTeneH, 3a UCKIOYEHNEM Clly4YaeB, Koraa
3TO NPOTMBOPEYMT ero nHTepecam. MHeHne peGeHka OMKHO YYUTbIBATLCS:

1) npu paspeLueHun cygom crnopa o ToOM, C kem byaeT npoxmeaTtb pebeHoK Npy pasaenbHOM NMPOoXMBaHUK
poauTenen;

2) npu paspeLLeHnM CygoMm criopa no MCKy poauTenen o Bo3BpaTte MM geten (B cryyae, ecnu kTo-nubo
He3aKOHHO yaepXuBaeT aTux geten y cebs);

3) Npu paspelleHnM CyaoM crnopa Mo WUCKY POACTBEHHWMKOB pebeHka 06 ycTpaHeHUM NpensTcTBUMIA K
ob6LLeHuno ¢ HUM B cooTBeTCcTBUM ¢ M. 3 cT. 67 CK P®;

4) npu paccmoTpeHun aen o6 ocnapuBaHuy 3anucu o6 OTLIOBCTBE;

5) npu paspeLueHun poguTensiMm BONPOCOB, KacatoLLMXCst CEMEWHOro BOCNUTaHUS AeTel, nx obpasoBaHus,
BblOOpa ob6pa3oBaTenbHOro yupexaeHus, dopmMbl 06yyYeHus.

Ons pelweHna cnenyrumx Bonpocos ob6s3aTenbHO cornacue pEGEHKa, AocCcTuUrulero sospacTra 10 ner:

1) npu M3MeHeHun pebeHKy UMeHW, damunmm, OT4YecTBa, B TOM 4uCre MpU YCbIHOBIEHWW, OTMEHe
ycblHoBNeHus (n. 4 ct. 59, n. 4 ct. 134, n. 3 cT. 143 CK);

2) Npyu BOCCTAHOBIEHNM poanUTENen B poanTenbCckmx npasax (n. 4 cr. 72 CK);
3) npwu ycbiHoBReHun pebeHka (n. 1 ct. 132 CK);
4) Npu 3anncy B KHUFe aKkTOB rpa4aHCKOro COCTOSIHUS YCbIHOBUTENEN B KAa4ecTBe poauTenen pebeHka, 3a

WCKIMIOYEHMEM CrydaeB, korga pebeHok NpoXxunean B CEMbe YCbIHOBUTENS M CYMTAET ero CBOMM poauTtenem (n. 2
cT. 136 CK);



5) npu HasHavyeHun pebeHky onekyHa (n. 4 cT. 145 CK).

BbiicHeHMe MHeHus pebeHka M ero cormacus MOXeT NMpoM3BOAMTbCA B cyaebHOM 3acefaHun, B xope
Geceabl ¢ NpeacTtaBuTenemM OpraHoOB OMeKWM U MonevuTenbcTBa. Ecnu npu paspelueHun crnopa, CBS3aHHOro ¢
BOCNWTaHMEeM JdeTew, Ccyd npuaeT K BbiBOQy O Heobxogmmoctn onpoca B cyaebHom 3acegaHun
HeCOBEepLUEHHOMNETHEro B LENsX BbIACHEHWS ero MHeHus no paccmaTpueaemomy Bonpocy (cT. 57 CK), To
cnegyeT npeaBapUTENbHO BbIICHUTb MHEHME oOpraHa Orneku M MNonevYuTensCcTBa O TOM, He OKaxeT nu
HebnaronpuaTHOE BO3gencTeue Ha pebeHka ero NpucyTcTeme B cyae.

OI'IpOC cnegyet npoum3BoauUTb C y4YeTOM BO3pacta U pas3BUTUA pe6eHKa B NpucyTtctBmmn nepgarora, B
06CTaHOBKe, MCKITHYatoLLE BIIUSIHNE HA HEro 3aunHTepeCcoBaHHbIX kL.

Mpn onpoce pebeHka cygy HeOOXOAMMO BbISICHWUTb, He SBMSIETCA NM MHeHue pebeHka cneacTBuem
BO3AENCTBMSI HA HEro OAHOrO U3 poauTenel WU Apyrux 3avHTepPEecOBaHHbLIX MWL, OCO3HAET N OH CBOM
COOCTBEHHbIE WMHTEPECHI MPWU BbLIPAXEHUN 3TOTO MHEHWUSI U Kak OH ero oBOCHOBbIBaeT M TOMY MOAOGHbIE
obcToaTenbcTa (N. 20 NoctaHoBneHus NneHyma BepxoeHoro Cyaa P® ot 27 mast 1998 r. N 10).

OcobBeHHOCTM Jonpoca HecoBepLUeHHoneTHero ceuaeTenst npegycmatpusaioT [TIK PO un YIK PO.
CornacHo ct. 179 ITIK P® gonpoc ceuaetensa B Bo3pacte A0 14 neT, a N0 yCMOTPEHUIO cyda U cBuaeTens B
Bo3pacTte oT 14 go 16 net NpousBoauTCH C y4acTMEM NeLarormyeckoro paboTHMKA, KOTOPbIM BbI3bIBAETCA B CyA.
B cnyyae Heob6xoOuMOCTM BbI3bIBAKOTCA Takke poOAUTENW, YCbIHOBUTENW, OMEKYH WM MNoneynTenb
HeCcoBEpLUEHHONETHEro cBMaeTens.

B nckntounTenbHbIX criydasx, ecrnv 3To HeobxoauMmo Anst ycTaHoBMeHUst o6CcToaTenbCTB Aena, Ha BpeMmst
Jonpoca HeCoBEPLLEHHONETHErO CBMAETENS M3 3arna cyaebHOoro 3acefaHusi Ha OCHOBaHUWM onpeaeneHust cyaa
MOXET ObITb YAaneHo TO UM MHOE NUL, y4acTByoLLee B Aere, Mbo MOXeT OblTb yaaneH KTo-nmbo u3 rpaxaaH,
NMPUCYTCTBYHOLLMX B 3are cyaebHoro 3acegaHus.

CornacHo ct. 191 YIK P® pgonpoc noTtepneBwero wnn ceBuaetens B Bo3pacte o 14 net, a no
YCMOTPEHUIO CriefoBaTens u noTepnesLUEro, U cBuAeTens B Bo3pacTte oT 14 go 18 net npoBoauTcs C y4acTUeEM
negarora. lNpu gonpoce HecoOBEpLUEHHONETHErO NOTEPMNEBLUEro MW CBUAETENsl BNpaBe MpUCYTCTBOBaTb €ro
3aKOHHbIM NpeacTaBuTenb. [loTepneBwne u cBuaeTenu B Bo3pacTe Ao 16 neT He npepynpexparTcs ob
OTBETCTBEHHOCTM 3a OTKa3 OT Jayum nokasaHuin n 3a gadvy 3aBeOMO JTOXKHbIX NnokasaHui. Mpu pasbAacHeHun nx
npoLeccyanbHbIX NPaB UM yKa3blBaeTCst HA HE0OXOANMOCTL FOBOPUTL NpaBay.

Be3ycrnoBHbIM NMNYHBIM HEMMYLLECTBEHHLIM NPaBOM pebeHKka SIBNSAeTCS ero npaBoO Ha UMA, haMmunuio,
OTYECTBO, YTO NpenycmMoTpeHo cT. cT. 58, 59 CK P®, a takke cT. cT. 18, 58 ®enepanbHoro 3akoHa "O6 akTax
rpaxgaHckoro coctosHus". Mima pebeHky faetcda no cornaweHuio mexay pogutenamu. [lpu 3ToM He
OOMyCcKaeTcsl UCMONb30BaHMe B €ro UMeHU undp, OykBeHHO-LMGPOBLIX 0003HAYEHWI, YNCTIUTENBHBLIX, CUMBOSIOB
N He saBnsoLWmxca BykBamm 3HAKOB, 3a UCKIKOYEHNEM 3HaKa "gedmc”, unu nx nobor komouHaLmm nubo GpaHHbIX
COB, YKa3aHWI Ha pPaHry, JOIPKHOCTU, TUTYNbI <1>.

<1> Cwm.: PysakoBa O.A. lpaBo pebeHka Ha [OOCTOMHOE MMS: COBPEMEHHbIE MNPOOMEMbI, BOMPOCHI
COBEPLLEHCTBOBAHMST POCCUMINCKOrO 3akoHoAaTenbCcTBa // AKTyanbHble npobnembl poccuickoro npaea. 2017. N 5.
C.87-91.

OtyectBO npmuceamBaeTtcda no WMeHU oOoTua, eclnm KunHoe He npeaycMoTpeHO 3aKoHaMu Cy6beKTOB
Poccuiickon d)e,qepau,wm UM HEe OCHOBaHO Ha HauuMoHanbHOM obblyae. Bo3moxkHa CuTyauud, Korga ot4ecTtBoO
pe6eHKy BooOLLe He npmuceanBaeTCcs.

dPamunua pebeHka onpepensetca amunuen pogutenen. lNpu pasHbIX damMunuax pogutenen no ux
cornawieHuo pebeHky npucsanBaeTcsa pamunus oTua, hamunua matepu unu geonHas gamunus, obpasoBaHHas
nocpeacTBOM npucoeamHeHus hamunuin otua u matepw Apyr K Apyry B niobon nocrnegoBaTenbHOCTH, ecnu
MHOEe He MpedycMOTPeHO 3akoHamu cybbektoB Poccuiickon ®Pepepauun. He ponyckaeTca u3MeHeHue
nocrnefoBaTenbHOCTU MPUCOEAMHEHNs daMunuid oTua U martepu Apyr K Apyry npu o6pasoBaHun OBOWMHbIX
hamunuin y nonHopoadHbix bpaTeeB n cectep. [iBonHas damununs pebeHka MOXeT COCTosATb He Bonee yem u3
OBYX CNoOB, COEANHEHHbIX NPW HanncaHun 4educom.



Ecnn oTUOBCTBO B OTHOLWEHUN pebGeHKka He YCTaHOBMEHO, TO B CBUAETENbCTBE O poxaeHun pebeHka u B
KHUre 3anucy akToB IPadkKOaHCKOro COCTOAHMS pamMunus ykasbiBaeTcsa Mo amMunuvM martepu, ums - no ee
yKasaHuio, a OTYECTBO - MO MMEHM Nula, 3anuMcaHHOro Mo ykasaHWio matepu B kadecTse oTua. B Tom cnyuvae,
€CINu MO XXenaHuio MaTepu oTeLl He 3anucbiBaeTcs, 0TYeCTBO pebeHka npuceanBaeTcs Mo ykasaHuio MaTepu.

CeeaeHus o hamunmm, 06 MMeHM 1 OTYECTBE HaMAEHHOro (MOAKUHYTOro) pebeHka BHOCSTCS B 3anuchb akTa
O €ero poXAeHUW Mo yKasaHWK opraHa BHYTPEHHUX [erl, opraHa orneku W nonevutenbcTsa, MeauLMHCKOWN
opraHusauuu, BOCnuTaTesibHOM opraHusauun nnu opraHn3aumm COLI,I/IaJ'IbHOVI 3alnTbl HAcelreHun4d.

Mo pocTmxeHun Bospacta 14 net pebeHOoK MOXeT caM M3MEeHUTb (aMUnuio, UMs U OTHEeCTBO B obLiem
nopsigke, npegycmotpeHHom . VII degepanbHoro 3akoHa "O6 akTax rpapgaHckoro coctosiHus”. MpuymnHbl
MOryT ObITb CaMbiMX pa3HbiMK, HanpMMep Hebraro3By4YHOCTb UMEHU unu damunuun. o coBmecTHOM npockbe
poauTenen 4o 4OCTUXeHus pebeHkoM BospacTa 14 net opraH oneku u nonevnmTenbcTBa, UCXOAS U3 UHTEPECOoB
pebeHka, BrnpaBe paspelnTb U3MEHUTb MMSA pebeHKy, a Takke M3MEHUTb NPUCBOEHHYKD eMy (DaMuIuio Ha
damunuio gpyroro pogutens. C 10-neTHero Bo3pacta Ha 3To 06sA3aTenbHO cornacue pebeHka.

Ecnun poauTenu npoxusaroT pasgenbHO U poanTenb, C KOTOPbIM NPOXMBaeT pebeHok, xenaeT NpucBouUTb
emy cBOK (haMunuIo, opraH Ofekn 1 NoneyYnTensLCcTBa paspeLlaeT 3TOT BOMNPOC B 3aBUCUMOCTU OT UHTEpecoB
pebeHka 1 C y4eTOM MHEHUs ApYroro poauTtens. Y4eT MHeHUsl poauTtens He obsasaTeneH:

- NP HEBO3MOXHOCTU YCTAaHOBJ1IEHNA €ro MeCTa HaxXoXaOeHU4;
- JIMLEeHnn ero poanTenbCKMUX rnpas;

- MPU3HaAHMN HEeOEeecnoCoOHbIM; a TaKkke B CyvasiX YKIOHeHus poauTens 6e3 yBaXuTesbHbIX NPUYMH OT
BOCMUTaHMS W codepxaHuss pebeHka, 4UYTO MOXKeT ObiTb MOATBEPXKOEHO 3asiBNEeHUAMU O PO3bICKe
anMMeHToNNaTenbluUMKa, JOKYMEHTaMN OpraHoB BHYTPEHHUX Aen O BO36Y)XOEHUM YronoBHOMo Aena o 3N0CTHOM
YKIIOHEHWM OT yNnaTbl anMMeHTOB, MPUroBOPOM CyAa No TakoMmy Aeny v ApyruMy OokasaTenbCTBamu.

MepemeHa cdamunum pebeHka, OTLOBCTBO B OTHOLUEHWM KOTOPOrO HE YCTaHOBMEHO, BO3MOXHAa Mpw
Hanuuun crenyoLIMX YCNOBUIA:

1) pebeHok poxaeH BHe Opaka;

2) OTLIOBCTBO B 3aKOHHOM MOpPSiAKE HE YCTAHOBIEHO;

3) n3amMeHeHne matepbto pebeHka hamunun, UAeHTUYHON hamnnmm pebeHka;

4) obpalueHne matepu ¢ npocbbon 06 n3meHeHUn hamunmm pebeHka B opraHbl ONekn U NoNeYnTenLCTBa;
5) Hanuume cornacus pebeHka, gocturwero 10-neTHero Bo3pacra.

OpraHbl onekn M MnoneyuTenbcTBa He BMpaBe OTKa3aTb MaTepu B BOMPOCE M3MEHEHUs dhamunuu, 3a
WCKIMIOYEHMEM Tex Cry4yaeB, Korga 3To NpOTMBOPEYMT WHTepecam pebeHka (Hanpumep, u4pes3BblyaviHO
Hebnaro3syyHasa chamunusi). PelleHne opraHoB Oneku 1 noneyvnTenscTBa MoXeT ObiTb 06XXanoBaHo B cyae.

OpraH 3arca 06513aH coobLWUTL O rocyAapCTBEHHON perucTpaummu nepemMeHbl MMeHV unu ammnum B opraH
BHYTPEHHMX AeN MO MECTY XUTeNbCTBa 3asiBUTENS B CEMUOHEBHbIV CPOK CO AHSA rOCYy4apCTBEHHON pernctpauum
nepemMeHbl UMeHU Unu aMunum, oT4ecTsa.

MmyllecTBeHHble nNpaBa peGeHKa B MEHbLUEN CTENEHW PErynmpyroTca CEMENHbIM 3aKOHOOATENbCTBOM.
paxkgaHcKoe 3akoHOAATENbCTBO onpedensieT 0COOEHHOCTU coBepLleHUst caenok manonetHumu (cT. 28 TK) un
nvuamn B Bo3dpacte oT 14 go 18 net (cT. 26 IK), ocHOBaHUA orpaHn4eHus npasa rpaxgaHuHa B Bo3pacTte ot 14
no 18 net pacnopskatbca cBoumm goxogamu (n. 4 cr. 26 [K), 0cob6eHHOCTM OTAEeNbHbIX [LOrOBOPHLIX
NPaBOOTHOLLEHUIN C y4acTnem HecoBeplueHHoneTHux (n. 1 cr. 575 IK), umyLiecTBeHHy0 OTBETCTBEHHOCTb MO
obsizaTensctBaM U3 npuumHenus Bpepa (ct. cr. 1073, 1074 TK), ocobeHHOCTM HacnegoBaHUS
HecoBepLUeHHONeTHUM pebeHkom (cT. cT. 1166, 1167 TK), perynvpyeT cOenku C XUIbIMU NMOMELLEHNSAMM, TOe
NpoOXMBalT HecoBepLueHHoneTHue (N. 4 c1. 292 IK), n 1.n. Kpome Toro, MyLLIECTBEHHbIE OTHOLLEHMWS C y4acTUEM
pebeHka perynupyeTt XXUnuiiHoe 3akoHoA4aTenbCTBO, 3aKOHOAATENBLCTBO O NpaBe coumanbHOro obecneveHums.



CemeliHOe 3aKOHOOATENbCTBO PErynupyeT Nlib HEKOTOPble UMYLLECTBEHHbIE OTHOLLIEHUS C y4acTMeM
pebeHka, BO3HUKAIOLLME B KPYry CEMbM, @ UMEHHO:

1) BellHbleé OTHOLUEeHUA Mexay poauTendMmm n OeTbMu, B TOM 4HUCNEe MO pacCnopsAXeHUH UMYLLEeCTBOM
pe6eHKa, npun pasgene nvyuwecrtesa Mexay poguntenamu;

2) obssaTenbCTBEHHbIE MPaBOOTHOLWIEHUS, MpeXae BCero anuMEHTHble, KOTopble  MNoApOoGHO
paccmaTpuBatoTcs B M. 6 HacTosAwero yvyebHuka.

OcCTaHOBMMCSI NUWb Ha HEKOTOPbIX OCOBEHHOCTAX MMYLLIECTBEHHbIX MpaB OeTen, perynmpyemMbix
ceMenHbIM 3akoHoAaTenbLCcTBOM, npexae Bcero cT. 60 CK P®. CornacHo n. 4 c1. 60 ganHoro Kogekca aetm npum
XXN3HU po,qmeneﬁ He WMEeKT npasa CcOOCTBEHHOCTM Ha UX nMyuiecTtso, a pogutennm He UMerT npasa
CcOBCTBEHHOCTM Ha MMyLLEecTBO pebeHka. Ho npu aTom ecnv A4eTU U poanuTenu npoXuMBakT COBMECTHO, TO OHU
BNagelT U MNonb3ylTcs MMyLLEeCTBOM Apyr Apyra no B3aumHoMy cornacuto. CoBMecTHoe npuobpeTeHne
UMyLLIECTBa poaUTENSAMM U OETbMU HE BrievyeT BO3HUKHOBEHUS npaBa obLlen COBMECTHOW cobcTBeHHOCTU. X
OTHOLLEHUST PerynupylTca HopMamm o0 obulen aoneBor COBCTBEHHOCTWU. WcCkrodeHne cOocTaBnisieT MpaBo
obLuen coBMeCTHON COBCTBEHHOCTMN YNEHOB KPECTLSHCKOrO (hepmMepCKoro) Xo3simcTea.

Cpeaon MMyLLECTBEHHBIX OTHOLUEHUA BaXXHOE MECTO 3aHMMAlT alnMMeEHTHble 00s3aTenbcTBa Mexay
poauTenammn u getbMu. [1o gocTmxkeHus Bospacta 18 net getmn He obs13aHbl cogepxaTb CBOUX poguTenen. 3ato
0653aHHOCTM poauTenen No COAEpPXKaHWI HECOBEPLUEHHOMNETHUX AETEN BO3HMKAKOT He3aBMCMMO OT BO3pacTa,
[eecnocobHOCTM ©n  TPyAOCNOCOBHOCTU poauTenen. ANMMEHTHI BbINMaYMBalOTCA Ha pebeHka, KOTOopbIN
CTAHOBUTCH UX COOCTBEHHWKOM, HO MPaBO PACMOPSIKEHUS ITUMWU CPEACTBaMU MPUHAONEXUT POAMTENSM WUnn
niuam, ux 3ameHsiowum. MHorga HenobpocoBeCcTHble poguTenu, nonyyatowme anvMMeHTbl, OMyCKalT KX
pacxooBaHWE He TONbKO B MHTepecax pebeHka. Hanpumep, HegobpocoBecTHas maTb TpatuUT anMMeEHTbl Ha
cobCTBEHHbIE HyXAbl, 06aensa pebeHka. Torga poauTenb-nnaTenbLmMK B cooTBeTcTBUM € n. 2 cT. 60 CK PO
BrpaBe notpeboBaTb B cygebHOM mopsigke nepeyncrieHvs Yactu anmMmeHToB (0o 50%) Ha cuyeT, OTKpbITbIA Ha
nms pebeHka B BaHke.

CornacHo n. 3 cT. 60 CK P® pebeHok nMeeT npaBo COOCTBEHHOCTU Ha [OXOAbI, NONYYEHHbIE UM CaMUM, Ha
MMYLLIECTBO, MOMyYeHHOE MM B dap MIM B Mnopsgke HacnegoBaHus, a Tawke Ha niboe gpyroe MMyLLECTBO,
npnobpeTeHHoe Ha cpeacTBa pebeHka.

MpaBo pebeHka Ha pacrnopsikeHWe MpuHaanexawmm emy Ha npaBe COOCTBEHHOCTM WMYLLECTBOM
onpeaensieTcs CT. cT. 26 n 28 'K P®. 3a geten B BOo3pacTe A0 LIECTU NET BCe CAENKM COBEPLUAIOT UX 3aKOHHbIE
npeacraBuTenn. HaumHas ¢ WwecTtn net manoneTHUe BNpaBe CaMOCTOSATENIbHO COBEpLUATD:

1) menkue GbITOBbIE COENKY;

2) cpenku, HanpaBneHHble Ha 0e3B03Me3gHOe MONyYeHue BbIroAbl, He Tpebyllne HoTapuarnbHOro
yOOCTOBEPEHMS NMBO rocyAapCTBEHHON perncrtpaumm <1>;

<1> Cgenku ¢ HeABWXUMOCTBIO OT MMEHM MariofieTHMX COBEPLUAOT MX 3aKOHHble MpeacTaBuTenu (Cm. .
17 MMocrtaHoeneHusa [lMneHyma BepxosHoro Cypga P® ot 23 uioHa 2015 r. N 25 "O npuvmeHeHuM cypammu
HEKOTOPbIX NOMoXeHnn pasgena | yactu nepeon [paxagaHckoro kogekca Poccunckon depepaummn” (Poccuinckas
raseta. 2015. 30 nioHsa. N 140)).

3) coenkn no pacnopsbkeHWMo CpeacTBamu, MNPefOCTaBMEHHBbIMM 3aKOHHBIM MpeacTaBuUTENIEM UNU C
cornacus nocriegHero TpeTbMM NULOM ANsi onpedeneHHon uenv nnm ans ceobogHoro pacnopsibkenns (n. 2 cT. 28
rK).

OcTanbHble caenku 3a HECOBEPLUEHHONIETHUX, HE [OOCTUrMX BO3pacTta 14 nert (MaJ'IOJ'IeTHVIX), MOryT
coBepLlaTtb OT UX UMEHU TOJTbKO NX poguTenu, yCbiIHOBUTESN UITN ONEKYHbI.

CornacHo n. 2 ct. 26 K P® HecoBepLueHHONeTHNE B Bo3pacTe oT 14 oo 18 net BnpaBe CaMOCTOATENbLHO,
6e3 cornacusa poguTenen, yCblHOBUTENEN U MONeYMTENs:



1) pacnopspkaTbCsi CBOMMM 3apaboTKoM, CTUNEHANEN U UHBIMU JOXO4aMU;

2) OCyLLEeCTBIATb MpaBa aBTOpa npou3BeneHuda Hayku, nmutepartypbl UM MUCKYCCTBa, I/1306peTeHI/IF| nnn
MHOIo OXpaHAeMOro 3akOHOM pegyrbTaTa CBOEM MHTeﬂﬂeKTyaﬂbHOVI OEeATENIbHOCTU;

3) B COOTBETCTBMM C 3aKOHOM BHOCUTL BKIabl B KpEAUTHbIE OpraHu3aumm n pacnopskaTbCsa UMU;
4) coBepLuaTb MENKNE ObITOBLIE COENKM U UHbIE COENKMW, NMPefyCMOTpeHHbIe M. 2 cT. 28 K PO.

Mo mocTwxeHUM Bo3pacTa 16 neT HecoBepLUEHHONeTHUE Takke BrpaBe BObiTb YneHaMu KoonepaTUBOB B
COOTBETCTBUM C 3aKOHaMu O KoornepaTvBax.

OcrTanbHble caenku HecoBepLlleHHON1IeETHMEe B BO3pacTte OT 14 po 18 net coBepwarot ¢ NMMCbMEHHOro
cornacua cBouX 3aKOHHbIX Hpe}J,CTaBMTeHeVI - pO}J,VITerIeVI, beIHOBVITeJ'IePI nUnn nonevyunTens.

Mpn oOCyLwecTBNEHUN POAUTENAMM NPABOMOYMIA MO YNPaBMEHUO WMYLLECTBOM pebeHka Ha HUx
pacnpoCTPaHATCS MpaBuria, YCTAaHOBIEHHbIE MPaXXOaHCKMM 3aKOHOAATENbCTBOM B OTHOLLEHUM PaCMOPSPKEHUS
nmyulecteom nogoneyHoro (ct. 37 NK). CyMMbl anMMeHTOB, NeHCUn, Nocobuii, BO3MELLIEHNS Bpeaa 340POBbI0 U
Bpeda, MOHECEHHOro B CIiy4ae CMepTU KOpMWmbLa, a Takke WHble BbIMNaynBaeMble Ha cogepkaHue
NnoJoneyHoro CpeacTBa, 3a MCKMYEHWEM [O0XO040B, KOTOPbIMM  MOAOMEYHbI BApaBe pacnopskaTbCs
CaMOCTOATENbHO, NOoAMeXaT 3a4YUCNEHMI0 Ha OTAENbHbIN HOMUHAMbHBIA CYET U PACXodylTCs OMEKYHOM WNn
noneunTenem 06e3 npeaBapuUTENbLHOrO paspeLleHns opraHa oneku v nonedmtensctea. OnekyH He BrpaBe 6e3
npeaBapuUTENbHONO paspeLleHnst opraHa orneku 1 nonevynMTenbLCTBa coBepllaTb, a MonevynTens - JaBaTb cornacue
Ha COBepLUeHMe COENOK MO OTYYXAEHWUIO, B TOM YMcrie OOMEHy UM JapeHuio, MMyLLecTBa NOAONEYHOro, caave
ero BHaem (B apengy), B 06e3Bo3mMe3gHOe MNONb30OBaHWE WM B 3aror, CAEeNoK, BreKywux oTka3 oT
npyHaanexalumx NnogoneyYHoMy npas, pasgern ero MMyLLLEeCTBa Unu Bolaen N3 Hero Jonen, a Takke nobbix apyrux
OEeNCcTBUN, BREKYLUNX YMEHbLLIEHMNE UMYLLIECTBA NOAOMNEYHOrO.

Pogutenun, ux cynpyru u 6nv3kMe POACTBEHHMKM He BhpaBe coBepllaTb caenku ¢ pebeHkoM, 3a
WCKMIOYEHVEM MNepefadn nMyllectBa pebeHKy B kavecTBe gapa unu B 6e3Bo3mMe3gHoe Nonb3oBaHWe, a Takke
npeacTaBnsaTb pebeHka Npu 3aknoYeHnn CAEnoK UMW BedeHun cyaeGHbIX Aen Mexay poauTernemM U Cynpyrom
POAMTENS U UX BNU3KMMU POOCTBEHHUKAMM.

§ 3. MNpaBa n 0683aHHOCTM poanTenen

MpaBa n 06A3aHHOCTU poauTeneil BOZHUKAIOT B paMKaxX poAUTEeNbCKUX NPaBOOTHOLEHUI, KOTopbie
npeacTaBnsaloT co60iM OTHOLEHUS MeXay POAUTENSAMU U UX HECOBEPLLUEHHONETHUMN AeTbMU.

PoauTenbckue NpaBoOTHOLLEHMS NPEKPaLLATCs B CleayoLwWwmux cnyJyasx:
- N0 gocTmxeHnn pedeHkom Bo3pacTta 18 ner;

- NpV BCTYNneHMn B 6pak HeCOBEPLLEHHONETHETO;

- Npy amaHcunauun pebeHka, gocturwero Bo3pacra 16 ner.

[lo BO3HMKHOBEHMS1 YyKasaHHbIX OBCTOATENLCTB pebeHOoK MMeeT Tonbko npaBa. [locne [OCTMKEHUS
pebGeHkoMm Bo3pacTa 18 neT y Hero BO3HMKAKT Takke 06513aHHOCTUM B OTHOLUEHMW poAauTenel, B 4acTHOCTU
00653aHHOCTb MO COAEPXKaHNI0 HETPYAOCNOCOOHbIX poauTENen.

Yy pe6eH|<a He MoxeT ObiTb Gonee OBYX 3aKOHHbIX pO,EI,I/ITeJ'leIZ, TONbKO MaTb U OTel. 3akoHogaTeNb He
pernamMeHTupyeTt 0COOEHHOCTU YCbIHOBJIEHUA UNN NPUHATUA pe6eH|<a B CEeMblO, rae Cynpyru AsnAlTCA nMuamum
ogHoro nona. Pogutenn ropnanyeckn paBHbl Mexay cobon. Poantenn He OOIMKHbI UMETb npeummyuwiecrtsa opyr
nepeaj apyrom He3aBuUCMMO OT BO3pacTa, nosfa, Mecrta Xutenbctea U T.4.

B Poccuiickon ®epepauun Hapsgy ¢ CemenHbiM kogekcom P® HopMbl O npaBax W 06s13aHHOCTSAX
poauTenen npeagycMoTpeHbl Takke KoHBeHumern OOH "O npaBax pebenka" 1989 r., PegepanbHbiM 3aKOHOM OT
24 anpensi 2008 r. N 48-®3 "O6 oneke n noneuntenbctee”, PeaeparnbHbiM 3akoHOM OT 24 uonsa 1998 r. N
124-®3 "O6 ocHOBHbIX rapaHTusix npaB pebeHka B Poccuiickon degepaumm”, cornacHo n. 2 cT. 7 KOTOpPOro



poouTenu pebeHka (nuua, MX 3aMeHsioMe) COOEeNCTBYIOT eMy B COBEPLUEHUM CaMOCTOSTENbHbIX AEWCTBUWA,
HanpaBMeHHbIX Ha peanu3auuio 1 3aluTy ero npaB U 3aKOHHbIX MHTEPECOB, C Y4ETOM Bo3pacta pebeHka u B
npegenax ycTaHOBIIEHHOro 3akoHogaTenscTBoM Poccuiickon Pepepaunm obbema geecnocobHocTu pebeHka.

CornacHo cT1. 5 KoneeHummn OOH "O npaBax pebeHka" rocynapcrBa-y4acTHUKN yBaXKaloT OTBETCTBEHHOCTb,
npasa 1 0653aHHOCTN poauTenen N B COOTBETCTBYIOLLMX Cy4asX - YNIEHOB PaCLUMPEHHON CeMbW UNW OBLLMHbI,
KaKk 3TO MpegycMOTPEHO MECTHbIM O0Obl4aeM, a Takke OMEeKyHOB WNu ApYyrux nuu, HeCywmx MO 3aKOoHy
OTBETCTBEHHOCTb 3a pebeHka, AOMKHbIM 0Bpa3oM ynpaBnsaTb U PyKOBOAWUTbL PEBGEHKOM B OCYLLECTBAEHUN UM
Npu3HaHHbIX HacTosiwelr KoHBeHUMeln npaB n genatb 3TO B COOTBETCTBUM C Pa3BMBaOLLMMUCHA CMOCOBHOCTAMM
pebeHka.

OCHOBHbIM KpUTEPMEM OCYLLECTBNEHUS POAUTENbCKMX MpaB U obsisaHHOCTeN dABnsieTcs obecneyeHve
uHTepecoB pfdeten. [lpy ocCywecTBNEeHUM pOAMTENbCKUX MNpaB pPOAMTENW He BMpaBe MPUYMHATL Bpeq
r3nYeCKOMY 1 NCUXMYECKOMY 300POBbLI0 AETEeN, MX HpaBCTBEHHOMY pa3BuTuio. Cnocobbl BoCnMTaHUSA OeTen
OOMKHbI  UCKNoYaTb MpeHeOpexXnTenbHoe, XecTokoe, rpyboe, yHwXkarwlee YernoBeyeckoe [AOCTOUMHCTBO
obpalleHne, ockopbrieHne unu akcnnyatauno geten. 3a HapyLlleHne poanTensammn o06sa3aHHOCTEN YCTaHOBIEHA
OTBETCTBEHHOCTb CEMENMHbIM, aAMWHUCTPATMBHBIM W YronoBHbIM npaBoM. Tak, CemenHbin kogekc PO
yCTaHaBnvMBaeT OTBETCTBEHHOCTb 3a BblllenepeyncrieHHble HapylweHUs B BuAE NULEHUS WUNKU OorpaHuyeHus
poAUTENbCKMX MpaB, 3a HapyleHWe anuMEeHTHbIX 00S3aHHOCTEN - B3bICKaHWE HEYCTOMKM U BO3MeLleHue
yObITKOB, @ TakkKe NPUMEHSIET MepPbl OTBETCTBEHHOCTM B APYrux chopmax.

CornacHo cT. 5.35 Kogekca Poccuinckon ®epepaunm 06 agMUHUCTPATUBHBIX NpaBOHapyLUeHWsX (ganee -
KoAll) HencnonHeHne nnn HeHaanexatwlee UCNOIHEHNE POAUTENAMWN UIU MHBIMU 3aKOHHBIMW NPeACTaBUTENSIMU
HeCoBepLUEHHONETHUX 06A3aHHOCTEN MO COAEPXaHWIo, BOCNUTaHUIO, OByyeHuio, 3almTe npaB U UHTEPecoB
HeCcoBepLUEHHOMNETHUX BrieYeT npenynpexaeHue Unu HanoxeHve agMUHUCTPaTUBHOrO wTpada B pasmepe OT
100 po 500 pybnei. BoBneyeHne HEeCOBEPLUEHHONETHErO B YNOTPeONEeHWe CIMPTHLIX HaMWTKOB UMK
O0YPMaHMBAIOLWLMX BELLECTB, COBEPLUEHHOE pPOAUTENAMW WUINU  MHBbIMW  3AaKOHHBIMWM  MpeacTaBUTENAMU
HecoBepLUEeHHONEeTHMX, cornacHo cT. 6.10 KoAll Haka3biBaeTCca agMUHUCTPATMBHbLIM LWITpadom B pa3mepe oT 4
TbiC. 40 5 ThIC. pybnen.

YronoBHasi OTBETCTBEHHOCTb 32 HEWCMOMHEHWE WNU HeHaanexallee WCNonHeHne obsi3aHHOCTEN Mo
BOCMUTaHWI0 HECOBEPLLEHHONETHETO POAUTENEM UMN UHBLIM NMLOM, Ha KOTOPOE BO3MOXEHbI 3TW 06513aHHOCTH, B
OTNnnYMe OT afMUHUCTPATUBHOWN HacTynaeT, eCrn Ha3BaHHble AesHUSI CONMPOBOXAAKTCS XXECTOKUM obpalleHneM
C HECOBEpLUEHHOMNETHUM, cornacHo cT. 156 YK P® oHn HakasbiBaloTcs wrpadom B pasmepe Ao 100 Teic. pybnew
unn B pasmepe 3apaboTHOM nnaTbl MMM MHOrO AOXOAA OCYXAEHHOro 3a nepuog A0 OAHOro roga, nmbo
obsi3aTtenbHbiMu pabotamu Ha cpok Ao 440 yacos, NMBO McnpaBuTENbHBIMW paboTaMn Ha CPOK A0 ABYX IET,
nmbo npuHyaMTEnbHbIMM paboTaMuM Ha CPOK [0 Tpex NeT C NUIEeHVWEM npaBa 3aHWMaTb onpeferneHHble
JOIMKHOCTU UMM 3aHMMAaTbCA OnpeferneHHON AeATeNnbHOCTbI0 Ha CpoK A0 NsATu neT unu 6e3 Takosoro, nubo
nuweHnem ceobofbl Ha CPOK A0 Tpex NeT C NUWEHMEM MpaBa 3aHMMaTb OnpefenieHHble OOMMKHOCTM WIu
3aHMMaTbCH onpeAeneHHON AeATEeNbHOCTbIO HAa CPOK A0 NATU NeT unm 6e3 TakoBoro.

B uucno poauTtenbckux npae 1 0QHOBPEMEHHO 06513aHHOCTEN B OTHOLLEHUN pebeHka BXOAST nNpaga:

1) Ha BocnuTaHue pebeHka;

2) Ha obpasoBaHue pebeHka;

3) Ha npegcTaBneHne nHTepecos pebeHka;

4) Ha 3awmnTy pebeHka;

5) TpeboBaTtb Bo3BpaTa pebeHka oT Nboro Nuua, yaepxmMeatoLLero ero He Ha 3aKOHHOM OCHOBaHUM.

MpaBo poguTenen Ha BocnuTaHue pebGeHkKa pernameHTuposaHo n. 1 ct. 63 CK Pd.

MpaBo poauTenen UNU 3akoHHbIX NpeacTaBUTENEN Ha BocnuTaHue pebeHka sIBNsieTCsi OfHOBPEMEHHO
065A3aHHOCTLIO 1 BKNtoyaeT B cebs 3aboTy O BCECTOPOHHEM pa3BuTMU pebeHka (hr3M4eckom, MCUXMYECKOM,

OYXOBHOM M HpaBcTBeHHOM). CornacHo n. 2 cT1. 6 KoHBeHuun OOH "O npaBax pebeHka" rocygapcrBa-y4acTHUKM
obecneunBatoT B MakCMMaribHO BO3MOXHOW CTEMEHW BbXKMBaHWE 1 340pOBOe pa3BuTue pebeHka.



lMeparornyeckue, MeguUMHCKME, coumarnbHble paboTHMKKM, MCUXONOMM M Opyrue cneumanucTbl, KOTopble
OCYLLECTBASAT (YHKLUMM MO BOCMMTAHUIO, OOYYEHUI0, OXpaHe 3[40pPOBbsl, COUMANbHOW MOoAdEepXKe W
coumanbHoMy obcnyxmnBaHuio pebeHka, COOENCTBMIO €ro coumanbHOW agantaumm, coumnansHon peabunurtauum,
MOryT y4acTBOBaTb B YCTAaHOBMNEHHOM 3akoHoAaTenbcTBOM Poccunckon depepauuun nopsgke B MEPONPUSATUAX
no obecrnevyeHnto 3awnTbl MpaB U 3aKOHHLIX MHTEPECOB pebeHka B rocy4apCTBEHHbIX OpraHax W opraHax
MECTHOro camoyrnpaBfieHusl, 4To npegycMoTpeHo n. 3 cT. 7 PenepanbHoro 3akoHa "O6 OCHOBHbLIX rapaHTUsX
npae pebeHka B Poccuiickon Pegepaummn”.

PoaouTtenbckoe BOCMUTaHWE He LOMXKHO MPUUUHATL Bpead (U3NYEeCcKOMY WM NCUXMYECKOMY 340POBbLIO
pebeHka, ero HpaBCTBEHHOMY pa3BUTMIO. B npoTmBHOM cnydae cornacHo ab3. 2 n. 1 ct. 66 CK P® gpyron
poauTenb BnNpaBe BOCMNPENATCTBOBATL OOLLEHMIO TAaKOro poanTtens ¢ pebeHkom; B COOTBETCTBUM € ab3. 2 n. 1 cT.
68 CK P® cyg BnpaBe oTkasaTb B MCKe poguTensM o nepegade um pebeHka u cornacHo n. 2 cr. 68 CK PO
nepegatb pebeHka Ha monevyeHue opraHam OMneku M noneyvnTenbcTBa; cornacHo n. 1 c¢r. 73 CK P® poantenn
MOTYT ObITb OrpaHMYEeHbl B POOUTENBCKNX MpaBax U B KAYeCTBE KpavHEN Mepbl - NULLEHbI POAUTENBCKUX NpaB B
crny4yae 3rnoynotpebneHus poauTensCKMMM npaBamMm U MpU XecTokoM obpalleHun ¢ pebeHkom (cT. 69 CK).
Kpome Toro, B ka4ecTBe onepaTMBHOM Mepbl OpraHbl ONEKM M NMOMeYUTENbCTBA BrpaBe HemealeHHo oTobpaTb
pebeHka y pooutenen Ha yCnoBusix 1 B Nopsigke, KoTopble npegycMoTpeHsl cT. 77 CK PO.

Mepepava pebeHka Ha BoOCMUTaHWE [APYrUM POACTBEHHWMKAM, B oObGpasoBaTernbHoe, BocnuTaTenbHoe
yupexgeHme He ocBoboxaaeT poauTener OT OTBETCTBEHHOCTUM. JTa OTBETCTBEHHOCTb MOXET WMETb Kak
rpaxgaHcKo-NnpaBoOBON, Tak N aAMUHUCTPATUBHbBIA U YronoBHbIN Xapaktep. B yacTtHocTu, cornacHo n. 1 cT. 1073
'K PO 3a Bpea, NpMYMHEHHBIN HECOBEPLUEHHONETHUM, HE AOCTUILUMM Bo3pacTa 14 neT (ManoneTHMM), oTBevaroT
ero pogutenu (YCbIHOBUTENWN) UITN OMEKYHbl, ECIIN HE JOKaXYT, YTO Bpen BO3HWK HE MO UX BUHE.

CraTtbsa 14.1 depepanbHoro 3akoHa "O6 OCHOBHLIX rapaHTusix npaB pebeHka B Poccuiickon ®enepaunn’”
<1> npepocTtaBnsieT npaBo cybbektam Pefepaumm B LENSX NpeaynpexneHns NpUYMHEHUsa Bpeda 340POBbIO
aeten, ux U3MYECKOMY, WHTENNEKTyanbHOMY, MNCUXUYECKOMY, AYXOBHOMY W HPABCTBEHHOMY pPa3BUTUIO
yCTaHaBnvBeaThb:

<1> depepanbHbIn 3akoH oT 28 anpens 2009 r. N 71-03 "O BHeceHun nameHeHuii B PegepanbHbili 3aKOH
"O6 ocHOBHbIX rapaHTusix npae pebeHka B Poccuickon ®egepauun” // C3 P®. 2009. N 18 (4. 1). Ct. 2151.

- Mepbl MO HEAONYLLEHMIO HaxOXOeHUs geTen (nuu, He OoCTurwmx Bo3pacTta 18 net) Ha obbekTax (Ha
TEPPUTOPUSIX, B MOMELLEHUSIX) OPUONYECKUX MWL UMW FpaXKaaH, OCYLLECTBSOWMX NPesnpUHMMATENBCKYH
nedatenbHOCTb 6e3 obpa3oBaHUS HOPUOUYECKOro nuua, KOTopble NpedHasHadeHbl Afs peanvM3auvyM TOBapoB
TONbKO CEeKCyarlbHOro XapakTtepa, B MMBHbIX pecTopaHax, BUHHbIX Gapax, MMBHbIX Gapax, PHOMOYHbIX, B APYrUX
MecCTax, KOTopble npeAHasHadeHbl AN peanu3auun TOSMbKO arkorofibHOW NpoAyKUUKW, MuMBa M HAMUTKOB,
N3roTaBfMBaEMbIX Ha €ro OCHOBE, U B UHbIX MECTax, HAaXOXAEHWNE B KOTOPbLIX MOXET MPUYNHUTL Bpes 340POBbIO
aeTen, nx pmsmyeckomy, UHTENNEKTYanbHOMY, MCUXUYECKOMY, YXOBHOMY U HPAaBCTBEHHOMY Pa3BUTUIO;

- Mepbl MO HeOONyLEHUIO HAaXoXaeHVs AeTel (nuu, He JOCTUrMX Bo3pacta 18 neT) B HOYHOE Bpems B
00LLECTBEHHbIX MecTax, B TOM YMCIe Ha ynuuax, cTaguoHax, B napkax, CKBepax, TPaHCMOPTHbIX CpeacTBax
obLero nonb3oBaHWs, Ha OObekTax (Ha TeppUTOPUSX, B MOMELLUEHUSX) OPUAMYECKUX UL, UMK rpaxadaH,
OCYLLECTBMAOWNX MNPeAnpUHUMATENbCKYI0 AesTeNbHOCTb 6e3 06pasoBaHusl lpUaMYeckoro nvua, KoTopble
npeAHasHayeHbl Ans obecneyeHnss OCTyna K ceTu VIHTepHeT, a Takke ANa peanusauuun ycnyr B cpepe TOproenu
N OOBLLECTBEHHOIO NMUTaHUS (OpraHM3auusiX WMNWU MyHKTax), Ans pasBrieyYeHuid, gocyra, rae B YCTaHOBEHHOM
3aKOHOM Mopsiake NpedycMOTpeHa pPO3HMYHas npoAaka arkorofbHOW MPOAYKUMW, NMBA W HamnWTKOB,
N3roTaBrnMBaeMblX Ha €ro OCHOBE, M B MHbIX OOLLECTBEHHBLIX MecTax 6e3 ConpoBoOXaAeHUs poauTenen (nuu, ux
3aMEHSIOLLMX) UMK NULL, OCYLLIECTBSIOLLUX MEPONPUATUS C y4acTMeM AeTel;

- MOPSIAOK YBEOOMIIEHUS] POAMUTENEN Mpu HapylleHun peGeHKOM YCTaHOBMEeHHbIX TpeboBaHui, a Takke
MopsiAOK [OOCTaBneHWs Takoro pebeHka ero poautensam (nuuam, UX 3aMeHsIioWuM) Wi nvuam,
OCYLLECTBMAIOLIMM MEpONpUATUS C  ydacTuem pgeTer, nNuBo B cnyvyae OTCYTCTBUS YKas3aHHbIX nuL,
HEBO3MOXHOCTM YCTAHOBMEHUA WX MECTOHaXOXOEHUS WNU WUHbIX MPENnsaTCTBYIOWMX HesameanuTensHoOMy
JocTaBneHuilo peGeHKka ykasaHHbIM nvuaM OGCTOATENbCTB B CMeuuanusupoBaHHble  yuypexaeHus ans
HeCOBEpLLEHHONETHUX, HYXXOAIOLUXCS B coLManbHo peabunurauum, no Mecty obHapyXeHus pebeHka.



MNpaBo Ha oGpa3oBaHue pebeHKa HepaspbiBHO CBA3AHO C MPABOM Ha BOCMUTaHWE M NPeayCMOTPEHO M. 2
cT. 63 CK P®, a Takke mexgyHapOAHbIMWU 4OroBOpamu.

CraTtben 13 MexgyHapoaHOro nakra 06 SKOHOMUYECKMX, COLMAlbHbIX U KYNbTYPHBLIX NpaBax (Hb}o-l7lop|<,
16 pekabpsa 1966 r.) mpusHaeTcd NpaBO KaXOoro yenoBeka Ha obpasoBaHve. OGpasoBaHMe OOMKHO ObiTb
HarnpaBeHo Ha NOMNHOEe pa3BUTKE YENOBEYECKOW NIMYHOCTU U CO3HaHNE ee JOCTOMHCTBA, OHO OOIMKHO YKpEennsTh
yBaXeHne K fnpaBam 4esloBeka M OCHOBHbIM cBobogam. CornacHo n. 3 cT. 26 Bceobuwien geknapaumm npae
yenoseka, NPUHATON Ha TpeTbeln ceccumn 'eHepanbHon Accambnen OOH Pesontounent ot 10 aekabpsa 1948 r. N
217 A (lll) <1>, poguTtenn MMeloT NpaBo npuopuTeTa B BbibOpe Buaa obOpas3oBaHMsA AN CBOMX MarorneTHUX
aeten.

<1> bubnunoteyka "Poccurickont rasetbl". 1999. Bbin. 22 - 23.

Cratba 28 KonBeHumn OOH "O npaBax pebeHka" npegycMaTpuBaeT, YTO TOCy4apCTBa-y4aCTHUKM
npusHatoT npaBo pebeHka Ha oOpa3oBaHKe, U C Lienbio MOCTENEHHOrO AOCTWMKEHMS OCYLLECTBIEHUS 3TOrO Npasa
Ha OCHOBE paBHbIX BO3MOXHOCTEWN OHW, B HaCTHOCTMW:

a) BBoaAT becnnaTtHoe n obs13aTenbHOe HavyanbHoe 0Opa3oBaHuE;

b) noowpsT passuTMe pas3nuuHbiX opM  cpegHero obpasoBaHus, Kak obwero, Tak W
npodeccuoHanbHoOro, obecnevnBaroT ero AOCTYMHOCTb AMs BCEX AETeW M MNPUHUMAlOT Takue Heobxogumble
Mepbl, kak BBefeHue bGecrnnaTHoro obpasoBaHMs U NpPefoCTaBreHne B clyvae HeobxoaMMocTM (PUHAHCOBOM
nomMoLuy;

c) obecneumBaloT JOCTYMHOCTb BbICLLIEro O0Opa3oBaHMs A1 BCEX Ha OCHOBE CMOCOOHOCTEN Kaxaoro C
MOMOLLbIO BCEX HEOOXOOUMBIX CPEACTB;

d) obecneunBaldT AOOCTYNHOCTb WHOpMauMm ©n  MartepuanoB B obnactm obpas3oBaHus U
npod)eccnoHasnbHON NOArOTOBKKN AN BCEX AeTeN;

e) NPUHMMAaKT Mepbl Mo COOEnCTBUIO peryndapHomMmy noceweHno LWKOM U CHUXEeHUK 4Yucra y4dallmnxcsa,
NOKNHYBLLUNX LUKOI1Y.

"ocymapcTBa-y4acTHUKM NPUHUMAKOT BCe Heobxoaumble Mepbl And obecneveHus Toro, Y4Tobbl LIKONbHAsA
aucuunnuHa nopaepxueanacb C MOMOLLbIO METOAO0B, OTpaXallMx YyBaKeHWe 4ernoBevecKkoro AOCTOMHCTBAa
pebeHka, 1 B COOTBETCTBUMN C HacTosiLLe KOHBEHLNEN.

B cootBetcTBUM cO CT. 5 ®PenepanbHoro 3akoHa oT 29 gekabpsa 2012 r. N 273-903 "O6 obpasoBaHuu B
Poccuiickon ®epepaummn” B Hawen cTpaHe rapaHTUpyrTca o6LwenoCTyNHOCTb U GecnnaTtHOCTbL B COOTBETCTBUM C
dhenepanbHbIMU  FOCYAapCTBEHHbIMU OOpa3oBaTenbHbIMU CTaHA4apTamMy OOLUKONbHOro, HadanbHoro obuiero,
OCHOBHOrO 06LLEro 1 cpegHero oblero obpasoBaHusi, cpegHero npodeccuoHansHoro obpasoBaHusi, a Takke Ha
KOHKYpPCHOIM ocHoBe GecnnaTHOCTb BbicLIero obpasoBaHusi, ecnu obpasoBaHME OaHHOIO YPOBHSI rpaykaaHWH
nony4aet BrepBble.

CornacHo n. 2 ct1. 63 CK P® pogutenu obssaHbl obecneuntb noryvyeHne OeTbMU OCHOBHOMO oOLiero
obpas3oBaHus U co3aaTtb YCroBusa AN NONyvYeHUss MMu cpegHero (nonHoro) obwero obpasoBaHus. PoguTenu, ¢
y4eToOM MHEHUs [eTen, uMeloT npaBo Bbibopa o06pa3oBaTeNnbHOrO YyYpexaeHus U opMbl  MOSyYeHUs
obpasoBaHusa aetbMu. Pogutenu (3akoHHble npeacTaBUTENn) MMeET NpaBo gaTb pebeHky HavanbHoe obLuiee,
OCHOBHoOe obulee, cpegHee (nomnHoe) obuiee obpasoBaHne B cembe. PebeHok, nonyyawowmn obpasoBaHue B
ceMbe, BrpaBe Ha nobom atane obyyeHWss Npu ero MONOXMTENbHOW aTTecTauMmM No pPeLUeHUd poauTenemn
(3aKOHHbIX NpeacTaBUTENEN) NPOAOIKUTL 06pa3oBaHMe B 06pa3oBaTENbHOM YUYPEXLEHNN.

Opyrum He MeHee BaXKHbIM MPaBOM U 00A3aHHOCTLIO POAUTENEN SIBNSETCS npeAcTaBreHne UHTEpecoB
pebeHka.

Poantenn aBnawTCs 3aKOHHLIMU npencraBUTENAMMN CBOUX aeten un BbICTYNakT B 3alUUTy UX npaB U
MHTEpPEeCOB B OTHOLUEHUAX C nobbiMn d)VI3I/|‘-IeCKI/IMI/I n opnan4eckmmm nmuamum, B TOM 4Yucrie B Cydax, be3



creumanbHbIX NOHOMoYUN (6e3 4OBEPEHHOCTH, a NMMLb Ha OCHOBAHUM CBUAETENbCTBA O POXAEHUM pebeHka).

MpaBo Ha 3awmuTy pebeHka npegycmoTpeHo kak n. 1 c1. 64 CK PO, tak n 'K P®, a Takke Apyrumu
HOPMAaTUBHbLIMW NPABOBbLIMU aKTaMM.

3awmTta npaB M MHTEPECOB AeTen BKNOYaeT B cebs YyCTaHOBMEHHbIE 3aKOHOM pOpMbl M CrMOCOObI
BOCCTaHOBIEHMSA HapyLUEHHbIX NpaB pebeHKka, a Takke NPUHATME Mep Mo NPeaoTBPALLEHUIO TakuX HapyLUEeHUN.
Poautenn o006a3aHbl 3awmwatb He TOMbKO Te MpaBa [feTel, KoTopble MNpedyCMOTPEHbl CeMENHbIM
3akoHoAaTenbCTBOM, B YacTHocTK M. 11 CK P®, Ho n rpaxxaaHckue, agMUHUCTPaTUBHBIE U Apyrve npasa.

Cratbsa 1167 K P® onpepenser ocOOEHHOCTU 3almUTbl HAaCNeACTBEHHbLIX MPaB HECOBEPLUEHHONETHUX.
Mpy Hannuuu cpegm HacnNegHWKOB HECOBEPLLEHHONETHUX pasden HacneacTBa OCYLLECTBSETCS ¢ cobnogeHmem
npasun ct. 37 K P®. B uenax oxpaHbl 3aKOHHbIX WMHTEPECOB YyKa3aHHbIX HaCneAHWKOB O COCTaBMNeHWUu
cornawleHnsa o pasgene Hacneactesa (cT. 1165 K) n o paccmoTpeHun B cyde gena o pasfgerne Hacneacrtsa
OOIKeH ObITb yBEOMIIEH OpraH ONekn 1 NoNeYnTenbLCTBa.

UMHCTUTYT 3almTbl nNpaB HECOBEPLUEHHONETHUX BKMOYaeT B ceba He TONbko MartepuarnbHble, HO U
npoueccyanbHble Hopmbl. Tak, ct. 37 ITIK P® onpegensieT, 4to npaea, cBoboAbl M 3aKOHHble WHTEPECHI
HecoBepLUEHHONEeTHUX B Bo3pacte oT 14 po 18 neT 3awmwalT B cygebHOM mnpouecce WX 3aKOHHble
npegctasutenu. OgHako cyg obsA3aH mpuBrekatb K y4acTMO B Takux fenax caMux HECOBEPLUEHHONMETHUX, a
Takke rpaxaaH, orpaHUYeHHbIX B AeecnocobHocTu (4. 3 cT. 37 TIK).

B cnydasx, npegyCMOTpeHHbIX dhedepanbHbiM 3aKOHOM, MO Aeriam, BO3HMKaLWMM U3 rpaKaaHCKuX,
CeMEWHbIX, TPYAOBbIX, MYBMYHbIX U MHBIX MPaBOOTHOLLEHWI, HECOBEPLLEHHONETHNE B Bo3pacTe oT 14 fo 18 net
BNpaBe NMYHO 3aluLwaTh B Cyae CBOM npasa, cBoboabl U 3aKOHHbIE MHTepeckl. OgHako cya Bnpase npuBneYb K
yyacTMIO B TakUX [enax 3akoHHbIX MpeAcTaBUMTENen HecoBeplleHHoneTHMX. Hanpumep, pebeHok, AoCTUrni
Bo3pacta 16 net, MoxeT obpaTtntbCa B Cyh C 3asiBneHnem o6 smMaHcunauuu; HEeCOBEPLUEHHOMNETHSS MaTb,
[ocTurilaa Bo3pacTta 14 neT, BnpaBe nogaTtb UCKOBOE 3asdaBrieHne ob yCTaHOBIIEHNN OTLOBCTBA.

MpaBa, cBO6GOAbI N 3aKOHHbIE MHTEPECHI HECOBEPLLEHHOMNETHNX, HE AOCTUILIMX Bo3pacTa 14 net, a Takxke
rpaxkgaH, Npu3HaHHbIX HegeecrnocoOHbIMK, 3almwaT B cyAebHOM npoluecce WX 3akOoHHble NpeacTaBuUTENy -
poauTenn, YycCblHOBUTENW, OMEKyHbl, nonevynTenn wnn WHble nuua, KOTOpbIM 3TO NpaBO nNpeanocTaBlieHO
degepanbHbIM 3akoHOM (4. 5 cT1. 37 TTIK).

Poantenn He BnpaBe npeacTaBNATb MHTEPEChbl CBOMX AeTelr, eCny OpraHoMm OMeKkn U mnoneynTencrsa
YCTaHOBIIEHO, YTO MeXQy MHTepecamu poauTenen u nHTepecamu AeTer MMerlTcs npoTuBopeyns. B cniyyae
pasHornacui mexagy poavTensMy u AeTbMW OpraH Oneku 1 nonevnTenscTBa 0683aH Ha3HaunTb NpeacTaBuTens
ONS 3aWnThI NpaB M UHTepecoB AeTen. MIM MoxeT BbITb Kak pOACTBEHHMK pebeHka, Tak u paboTHMK opraHa oneku
1 none4ynTenbCcTBa.

NMpaBo Tpeb6oBaTbL BoO3BpaTa pebeHka OT NOOro nuua, yaepXuBawllero ero He Ha 3aKOHHOM
OCHOBaHuM, npegycMoTpeHo ab3. 1 n. 1 c1. 68 CK P®, koTopas HocuT Ha3BaHwe "3awuta pogmTenbcknx npas”.
Poautenbckve npasa Takke TpebyloT HeobxoanMoK 3aLnThbl B CryYyae UxX HapyLleHUs. 3TO MOXeT UMeTb MeCcTo
Toraa, koraa pebeHka yoepxuBaloT Apyrve nuua, B TOM YMcne poACTBEHHWKWU, BOMPEKN MHEHUIO poauTenew, a
WUHOr4a M MHeHuto pebeHka npu OTCYTCTBUM 3aKOHHOTO OCHOBaHusA. Cnopbl MO AaHHOMY BOMpOCy noanexat
paspeLueHuto B cyaebHoMm nopsgke. OgHako cyq Brnpase C y4eTOM MHeHus pebeHka oTka3aTb poguTenio B MCKe,
ecnu npuaeT K BblIBOAY, YTO nepefaya pebeHka poauTento NpoTMBOPEYNT UHTEPECcaM HeCoBepLUEHHOMNETHEro (
ab3. 2 n. 1 ct. 68 CK) - Hanpumep, ecnu ansa 300poBbs, pas3BuUTUS pebeHka emy OmacHO ocTaBaTbCA C
pogutenamu. Mpu paccMOTpeHUn Takux Aen Cyh yYuTbiBaeT pearibHyl0 BO3MOXHOCTb poauTensa obecnevnTb
Hagnexallee BocnuTaHve pebeHKka, XapakTep CIOXMBLUMXCSH B3aUMOOTHOLIEHWA poauTens c pebeHkom,
npuBa3aHHOCTb pebeHka K nuuam, y KOTOpbiX OH HaxoauTcs, u gpyrve obcrtosaTenbctea. Ecnu B xoge cyaeGHoro
pasbupatenbcTBa OygeT yCTaHOBMEHO, YTO HU POAMTENM, HW fMua, Y KOTOPbIX Haxoautcs pebeHok, He B
COCTOSiHMM obecneynTb ero Haanexalliee BOCMMTaHWe W pas3BuTue, Cyd, OTKasbliBas B YAOBMETBOPEHUW WUCKA,
nepegaeTt HECOBEPLUEHHONETHErO Ha NonevYeHne opraHa onekn U NonevnTenbCcTBa, C TemM YTobbl ObiNn NPUHATHI
Mepbl ANSA 3almMTbl NpaB U UHTepecoB pebeHka n bbin BbiIbpaH Hanbonee nNpuvemnemsii cnocob ycTponcTea ero
AanbHewnwen cyapbsl (n. 2 cT. 68 CK).

Mpy paccMOTpeHWM UCKOB poAuTenier o nepejave UM OeTer NMuamMu, Y KOTOPbIX OHWM HaXOAsATCs Ha
OCHOBaHUWM 3aKkoHa WMAM  pelleHuss cyda  (OneKyHamu, noneyuTenaMu, MpUeMHbIMA  POAMTENSAMMU,



BOCMUTATENbHLIMU, NIEYEOHBIMU YUPEXOEHNAMN, YYPEXOEHNAMMN COLMANbHON 3aluTbl HAaceneHns U ApyrumMu
aHanorM4yHbIMM OpraHu3aunsammn), HeobxoauUMO BbISICHATbE, U3MEHUMUCH NN KO BPEMEHU PACCMOTPEHUsI cnopa
0o6CcToATENBLCTBA, MOCMAYXMBLUME OCHOBaHWEM nepedaynm pebeHka ykaszaHHbIM fuuaM U yypexneHusam, wu
OTBeYaeT N uHTepecam AeTen NX BO3BpaLLeHne poauTensm.

[MpaBo Ha 3awmMTy POaAUTENbLCKMX MpaB BKIOYAET 3allMTy NpaBa Ha BocnuTaHue, obpasoBaHue pebeHka,
obLeHne, nonyvyeHne nHgpopmaumm o pebeHke n ap. B To e Bpems peanunsaumsi 60MbLIMHCTBA POAUTENBCKUX
npaB HEBO3MOXHa NMpu OoTCcyTCTBUM pebeHka. NMpaBo TpeboBaTb Bo3BpaTa pebeHka NexuT B OCHOBE peanusaunm
Opyrux npas.

Pogntenbckme npaBa [OOMKHbI OCYLLECTBNSATLCA 0OOMMM pOaUTENAMM M HEe [OSPKHbI MPOTUBOPEYUTH
MHTepecam feten. Bce Bonpockl, kacawLwmecs BOCNUTaHUs U 0Opa3oBaHus AETEN, pellaTcs POANTENsIMU Mo
MX B3aMMHOMY COrNacuio MCXOAA U3 MHTEPeCcoB AeTeln U C y4eTOM MHeHus geten. Poautenn (ogvH n3 HUX) npu
HanMuuyM pasHornacun Mexay HUMK BrnpaBe 006paTUTbCS 3a paspeLleHneM 3TUX pasHOriacuii B opraH Oneku u
noneyMTensLCTBa MK B CyA.

Tak, opraHbl ONekn 1 NonevnMTenbLCTBa pacCcMaTpUBaOT BONPOCHI:

- 0 amunun, MeHn pebeHka, ecnu Mexay poauTensiMm umetotcst pasHornacus (n. 4 ct. 58 CK);

- HasHayeHuu npeacTaBuUTEns AN 3alWTbl NpaB U MHTEpecoB pebeHka B Criyvae pasHornacui Mexay
poautenamun n getemu (n. 2 c1. 64 CK);

- HA3Ha4YeHUn onekyHa unu nonevnTens.

Cyn paccmaTtpuBaeT crnopbl, NpeayCMOTPEHHbIE CEMENHBIM U UHBIM 3aKOHO4ATENbCTBOM, B COOTBETCTBUM
c I'TIK P®, B yacTHOCTM:

- 0 MecTe XuTenbcTBa pebeHka npu pasgenbHOM Npoxueanum pogutenen (n. 3 cr. 65 CK);
- OCYLLIECTBIIEHMM POANTENBCKUX NPaB poOAMTENEM, MPOXMUBAIOLLMM OTAENbHO OT pebeHka (n. 2 cT. 66 CK);
- YCTpaHeHUn NpenaTcTBMiA K 0bLLEeHMIO ¢ pebeHKom ero 6nmnskmx poactBeHHuKoB (M. 3 cT. 67 CK);

- BO3BpaTe poauTtensm pebeHka, yaepXmBaemoro He Ha OCHOBaHUM 3akoHa unu cygebHoro peweHus (n. 1
cT. 68 CK);

- BO3BpaTe OonekyHaMm (nonevvTtensm) nogonevyHoro oT MbbiX nuy, yaepxusawwmx y cebs pebeHka 6e3
3aKOHHbIX Ha To ocHoBaHui (n. 2 cT. 150 CK);

- BO3BpaTte NpUEMHOMY POAMTENto pebeHka, yaepXMBAaeMOoro ApyrMMy nuuaMm He Ha OCHOBaHWWM 3aKOHa
unu cygebHoro pewenuns (n. 3 ct. 153 CK);

- NuweHnmn pogutensckmnx npas (n. 1 ct. 70 CK);

- BOCCTaAHOBIIEHMM B poanTenbCkux npaeax (n. 2 ct. 72 CK);

- orpaHuyeHumn poautensckux npas (n. 1 ct. 73 CK);

- OTMEHEe OorpaHudeHus pogutenbckmx npas (n. 1 cT. 76 CK);

- ycTaHoBneHuun ycoiHoBnexus (n. 1 ct. 125 CK);

- OTMeHe ycbiHoBneHus (M. 1 cT. 140 CK);

- BO3MOXHOCTU Bble3ga pebeHka m3 Poccuiickon depepaumm B criydae, ecnv OAMH U3 poauTenen,
YCbIHOBUTENEW, OMEKYHOB MMM MOMNeYnuTenen 3asBUT O CBOEM Hecorracum Ha Bble3f (cT. 21 degepanbHoro

3akoHa ot 15 aBrycta 1996 r. N 114-®3 "O nopsigke Bble3ga u3 Poccuickon ®egepauum n Bbesga B Poccuinckyto
depepaumto”).



Bce cnopbl Mo noBody BOCMUTAHMS U OCYLLECTBIIEHUS OPYruX npaB B OTHOLLEHUW OETen paspellarTcs
CyOOM C ydacTMeM opraHa oneku u noneuvntenbctBa. OOQHMM M3 CaMbIX CMOXHbLIX BOMPOCOB SIBNSIETCA BOMPOC
onpefeneHna MecTa >XUTENbCTBA HECOBEPLUEHHONETHEro npu pasgenbHOM MPOXMBAHWUM €ro  poguTenen.
Hanpumep, npu pactopxxeHnn bpaka kaxabli 3 poauTenen xenaeT, YTobbl pebeHok NpoXxmBan ¢ HUM. [Npu aTom
Cyd OOJDKEH BCe-Takum onpefennuTtb, C KeM U3 poautenen bygeT npoxuBaTb pebeHok. MyHkT 5 MNocTaHoBneHus
Mnenyma BepxoBHoro Cyma P® ot 27 mas 1998 r. N 10 "O npvMeHeHuMM cygamu 3akoHogaTenbCTBa Mpu
paspeLleHnn CropoB, CBSA3aHHbIX C BOCMMTaAHMEM [feTen" onpegensieT KpUTepuu, KOTOPbIMU LOJDKEH

PYKOBOACTBOBATLCSH cyA NpU pa3peLleHnn NogoOHbIX CNOPOB:

1) cambii TNaBHbIA KPUTEPUIA - 3TO UHTEepechbl pebeHKka, a Takke yd4eT MHeHus pebeHka, AOCTUrLIEro
Bo3pacTta 10 net, npu ycrnoBun, 4To 3TO HE MPOTMBOPEYNT ero nHTepecam (. 3 cT. 65, a Takke cT. 57 CK);

2) Bo3pacT pebeHka. Kak npaBuno, geTten B Bo3pacTe A0 TPeX fneT OCTaBnsoT C MaTepblo;

3) NpMBA3aHHOCTb pebeHKa K KaXXaoMy U3 pogutenen, bpaTeam, cectpam, ApYrMuM YrieHam CEMbM;
4) HpaBCTBEHHbIE M MHbIE NMIUYHbIE Ka4YecTBa poauTenen;

5) oTHOLWeHUA, cylecTBYOLWME MEXAY KaXabIM U3 poauTenen u pebeHKowm;

6) BO3MOXHOCTb CO34aHMA pPeOeHKYy YCNOBMW ANA BOCNUTaAHMA U pa3Butua (C y4yeToMm poaa
[EeATENbHOCTM U pexnmMa paboTbl pogutenemn, Ux MatepmarnbHOro U CEMENHOro MOoXeHNs);

7) opyrme oOCTOATENbCTBA, XapakKTepuaylwme OO0CTaHOBKY, KOTOpasi CIoXuack B MeCTe MNpOXnBaHUS
Kakgoro 3 pogurenen <1>.

<1> CM. nogpobHee o npobnemax onpegeneHust Mecta xutenbctBa pebeHka: [JemkuHa A.B. Cropbl 0
OeTax: MecCTO XuTtenbcTBa pebeHka W nopsgoK OCyLecTBReHUa poauTenbckux npas // XKypHan poccumckoro
npaea. 2012. N 5. C. 76 - 84.

MonoxeHus 4. 3 cT. 65 CK P® 0 mecTe XnTenbcTBa geTen Npu pasaenibHOM NpoXnBaHun poantenemn boinm
npeameTom >xanobbl, nogaHHon B KoHcTuTyumoHHbii Cya P®. B kauecTBe 000CHOBaHUSA anobbl ykasbiBanocb
Ha TO, YTO Ha3BaHHas HopMa MpefocTaBnseT Cygy NpaBO BbIHOCUTL pelleHve 06 onpegerneHnM mecrta
xutenbcTtBa pebeHka, Kak npasBuno, B Nonb3dy mMatepu n 4to n. 2 cr. 66 CK P®, 3akpennsaiowmn paspelleHme
CyOoM cnopa Mexay poautensamun O Nnopsiike OCyLLeCTBNEHNS poauTeNbCKUX NpaB U TEM CaMbiM NPUBOOALLNA K
3aTArMBaHUI0O CPOKOB PAcCMOTPEHMS Aena, HapywaeT npaBo oTua Ha 3aboTy o geTax M KX BOcnuTaHue,
3akpenneHHoe cT. 38 (4. 2) KoHctutyuun PO.

KoHcTutyumoHHbin Cya P® oTkasan B NPUHATAM Kanobbl K pacCMOTPEHUIO, MOTUBMPYS OTKa3 creayoLum
obpasom. Yto kacaetca n. 3 ct. 65 CK P®, T0o cogepxaliascss B HeM Hopma, npegycMaTtpuBaiollas B criyvae
pas3fenbHOro NpoXuBaHWUA POAMTENEN COBMECTHOE pELLUEHWE UMW BOMpoca O MECTE XUTenbCTBa OEeTel, He
NpensaTcTByeT OnpefeneHnio MecTa X1TenbcTBa pedeHka kak COBMECTHO C MaTepblo, Tak 1 COBMECTHO C OTLIOM,
a cnegoBaTtenbHO, HE MOXET paccMaTpuBaTbCsl Kak Hapylwawwasa Kakme-nmbo KOHCTUTYUMOHHbIE MpaBa W
ceobogbl 3assutensa (Onpegenenne KoHctutyumornHoro Cyga P® ot 19 despansa 2004 r. N 58-O "O6 oTkase B
MPUHATMM K PaccMOTPeHuto xanobbl rpaxgaHuHa AmbynaTtoBa lOpus [eHHagbeBMya Ha HapylleHue ero
KOHCTUTYLMOHHBLIX MnpaB MNyHKToM 3 ctatbn 65 u nyHkTom 2 ctaTbn 66 CemenHoro kopekca Poccuiickon
depepaummn").

Cnopbl 06 onpeaeneHnn MecTa XuTenbcTBa pebeHka Npy pasgenbHoOM NPOoXMBaHMKU poauTenen SBnsaTCs
OLHOM M3 pacnpocTpaHeHHbIX KaTeropun gen B cygax. O6obweHne cynebHOM npakTUKM NoKasbiBaeT, YTO Npwu
BbIHECEHMUN peLleHnst 06 U3MEHEHUN MecTa XWUTenbCcTBa pebeHka, B 4acTHOCTU Mpu nepejade pebeHka oT
OOHOro poaUTENS K APYroMy, cya AOIMKeH 06CTOSATENBHO ero MOTUBMPOBATL M NPUBECTYU "cepbe3Hble OCHOBaHMA"
ONA  Takoro pelleHusi, B YacTHOCTU: HeHaamnexallee BbIMOfHEHWE MaTepbl  (OTUOM) POAMTENBCKUX
06s13aHHOCTEN, HEGnaronpuATHbIE YCNOBUS MPOXMBAHUSA M BOCMUTAHUS Y Martepu (oTua), NU4YHble KayecTBa

pogutenen n ap. (cm. MNoctaHoBneHne npesngnyma HoBocmbupckoro obnactHoro cyga ot 17 oktabps 1997 r.
<1>).



<1> Cm.: CypebHas npaktuka no cemenHbim cnopam / Pyk. kon., coct. M.B. KpawweHnHHukos. C. 169 - 170.

Tak, B ogHOM M3 fen, paccMaTpuBasluMxcs EBponenckuMm cyooMm MO npaBaM 4ernoBeka, MeCcTOM
XUTENbCTBA AeTen OblIo YCTAHOBMEHO MECTO >KUTENbCTBa OTLA, MOCKOINbKY MaTb SABMSNacb YIEHOM
opraHmsaumm "Ceugetenu Werosbl", 4YTO MpMBENO K HEraTtuBHbIM COUMAnbHbIM U MCUXONOrMYECKNM
nocrneacTeuaM Ans OeTeir, KOTopble MNOCre MOCELEHNss 3TOW OpraHvM3aluu cTanu nyrfavMBbIMW, HEPBHbLIMU,
BOCMPVHUMAanNnM OKPYXaloLlWun MUp U SGBMEHUS NpuMpoabl B TOW ¢opMe, B KakOW ee MpernofgHOCUT YyyeHue
"Ceupgetenen Nerosbl" <1>.

<1> WHpopmaums o gene (no matepuanam [loctaHoBneHuss EBponenckoro cyga no npaeam Yyenoseka oOT
29 Hosbp4a 2007 r. N 37614/02) // Poccuickas xpoHuka EBponewickoro cyga. 2008. N 4.

Bcenenve HecoBepLUEHHOMNEeTHUX  AeTen K  poauTensam pernaMmeHTUpyeTcs  XXUIULLHbIM
3akoHogatenbcTBoM. CornacHo 4. 2 cT. 70 XKK P® Ha BceneHue Kk poauMTensM Ux HECOBEPLUEHHONETHUX AeTen
He TpebyeTcsa HM cornacusi ocTasbHbIX YNEHOB CEMbW HaHMMAaTens, HW cornacusa HaWmopartens (ecnu oba
poAMTens 3aHMMaloT KBapTUPY NO AOrOBOPY COLMAanbHOro Hanma).

B Tom cnyyae, ecnu poautenu NpoXxueatoT pasaenbHo, 3TO He orpaHuYMBaeT B NpaBax U He ocBoboxaaeT
OT 006s3aHHOCTEN B OTHOLWEHWW pebeHka TOoro poauTens, KOTopbln npoxuBaeT oTaenbHo. OcobeHHocTu
OCYLLIeCTBIEHMS NpaB 1 0653aHHOCTEN TakuM poauTernem npeaycMoTpeHbl CeMenHbIM KOAEKCOM.

CornacHo cT. 66 CK P® poanTtenb, NpoXunBaroLmin OTAENbHO OT pebeHka, umeeT nNpaeo:
- Ha obLeHne ¢ pebeHKowM;

- yyacTue B ero BOCnuUTaHuu;

- peLueHne BOMNpPOCOB MonyyYeHns pebeHkomM 0b6pa3oBaHus;

- nonyyeHme wHdoOpMauMm O CBOeM pebeHKe Wu3 BOCMUTATENbHbIX YYPEXAEHWUA, MEOULMNHCKNX
opraHusaumin, yuypexageHun couunanbHOM 3almThl HAceneHUs N aHanorMyHbIX opraHusauuin. B npegoctaBneHuu
UMHpopMaLMm MOXeT OblTb OTKa3aHO TOMbKO B Cryvae Hanuuusa yrposbl ANS XXU3HU M 340pOBbs pebeHka co
CTOPOHbI poauTens.

Tak, cornacHo cT. 22 ®epepanbHoro 3akoHa oT 21 Hos6pst 2011 r. N 323-®3 "O6 ocHoBax OxpaHbl
300poBbs rpaxgaH B Poccunckon egepaummn” Kaxabii UMeeT npaBo MonyyYnTb B AOCTYMHOW AN Hero chopme
NUMEIOLLYIOCA B MEOULIMHCKOW opraHnsauumn MHOopMaumio 0 COCTOSHUM CBOEro 340POBbS, B TOM YMCHe CBeaeHNs
O pesynbTatax MeaWLMHCKOro obcnenoBaHwsi, Hanmuuum 3aboneBaHusi, o6 yCTaHOBNEHHOM AuarHose u o
NporHo3e pasBuUTUS 3aboneBaHWsA, MeTodax OKasaHWs MEAMLUMHCKOW MOMOLLM, CBA3aHHOM C HWMMU pUCKe,
BO3MOXHbIX BMAaX MeOMLMHCKOro BMeLlaTenbCTBa, ero NocrnefcTBUsIX U pesynbTaTax okasaHus MeavLMHCKON
nomMoLun.

MHdopmaLma o0 COCTOAHMM 300pPOBbS FpaxaaHuHa MNpefoCTaBnsieTCs eMy, a B OTHOLIEHUU Nuy, He
JocTurmx Bo3pacta 15 neT, u rpaxgaH, NpM3HaHHbIX B YCTAHOBNEHHOM 3aKOHOM MOpsiAKe HeJeecnocobHbIMY, -
MX 3aKOHHbIM MPeACTaBUTENAM flevyallMM BpaydoM Unv APYrUMU MEOULMHCKMMWN paboTHMKaMK, NPUHUMAOLLMMM
HernocpeAcTBEHHOE y4yacTve B MeguUUHCKOM obcregoBaHum v nedvenun. o goctwkeHnum Bospacta 15 net
pebeHOK BNpaBe CaMOCTOATENbHO ONpeaensiTb, KTO UMEET NpaBo Ha MHOPMAaLIMIO O COCTOSIHMM ero 340poBbs. B
cnyyae BbisiBneHnss BUY-uHdpekuun y HecoBeplueHHoneTHero B Bo3pacTe o 18 net, a Takke y nuua,
NMPU3HAHHOTO HEeOeecrnoCcoOHbIM, pPaboTHUK MEeOULUMHCKOM opraHusauun ysegomMnsieT o0 3TOM OAHOro wu3
poauTenen Unn MHOro 3aKOHHOTO NpeacTaBUTENS TaKMX NULL B COOTBETCTBMM C M. 2 cT. 13 ®egepanbHOro 3aakoHa
oT 30 mapta 1995 r. N 38-93 "O npenynpexaeHunn pacnpoctpaHeHnusi B Poccuiickon depepaunm 3abonesaHus,
BbI3bIBAEMOro BUPYCOM MMMyHoaeduumnTa Yyernoseka (BUY-mHdekumm)".

B cooTtBeTcTBUU C Nn. 2 cT. 66 CK P® poautenu Bnpase 3akniounTb B NMCbMEHHON hopme cornaileHue o
nopsiaKe OCYLLECTBMEHUS POOUTENLCKMX MpaB poOUTENEM, MNPOXMBAKOWMUM OTAENbHO OT pebeHka.



HoTapranbHoe ygocToBepeHUe Takoro cornalleHnst He siBnsieTcs obssatensHbIM. B cormaweHun ykasbiBaloTcs
BpeMsi, MECTO, NPOOOIHKUTENBHOCTL OOLLEHMS, NOPSAOOK Takoro obLeHusl, BO3MOXHOCTb MPUCYTCTBUS APYrunx
ny n T.N. [pyM 3TOM poaMTenuM [OMKHbl yuuTbiBaTb MHEHWe pebeHka, ero pexuM, WHTepecsl.
3akoHoAaTenbCTBOM HEe ykasaH BO3pacT, C KOToporo pebeHOK BhmpaBe CaMOCTOATENbHO pellaTb BOMPOC O
nopsake obLeHus ¢ poautensMu. B Tom cnyyae, ecnu pebeHOK He xenaeT Takoro obLLeHUs, OH He MOXeET BbITb
NPUHYXOEH, NMOCKONbKY AN HEro 3TO NpaBo Ha obLeHne, a He 06583aHHOCTb, KOTOPYHO OH AOMKEH UCMOMHSATD.

Ecnu poantenu He MOryT NpUATK K COrMalleHnto, BO3HMKLLMI CNOP paspeluaeTcs CyaoM no TpeboBaHuto
poauTenen unum O4HOro M3 HUX C yYacTUeM OpraHa oneku u nonevutennctsa. OpraH onekn U nonevmTenbLcTea
OOIKeH NPeACcTaBnUTb CBOE 3aKIIOYEHNE HA OCHOBaHMKN akTa 00cnefoBaHUs YCIOBUI XN3HN pebeHka.

B n. 8 MNocTtaHoBneHus MNneHyma BepxosHoro Cyaa P® ot 27 mas 1998 r. N 10 "O npumeHeHun cygamm
3akoHogaTenbCcTBa NpPW paspelleHuM CrnopoB, CBA3aHHbIX C BOCNUTaHWEM pfeTen" p[aetcsa cnegywoulee
pa3bsCHEHNE OTHOCUTENBHO onpeaeneHns nopsaka obLeHnsa poanTens, NPoXuBaLLero oTAenbHo oT pebeHka.
Vcxopga w3 npaBa poauTtens, MpoXuBawwero oTaenbHO OT pebeHka, Ha obleHWe C HUM, a Takke u3
HeobXoAMMOCTY 3alMThl MpaB U MHTEPECOB HEeCOBEPLUEHHONETHEro npu obLlweHun ¢ 3TUM poauTenem cygy ¢
y4yeTomM OBCTOATENbCTB KaXOOro KOHKPETHOro Aena crnegyeT onpedenatb MOpsaok Takoro obuweHus (Bpems,
MEeCTO, NPOAOIHKUTENBHOCTL OOLLEHNS 1 T.M.), U3MOXUB €ro B PE30STITUBHOM YaCTy PeLLEHNS.

Mpu onpegeneHun nopsaka o6LIEHUA poauTenss ¢ peBeHKOM MPUHUMAKOTCA BO BHUMaHWe BO3pacT
pebeHKa, COCTOsiHME ero 3[0pOBbsl, MPMBSA3AHHOCTb K KaXOOMy W3 poauTenein u apyrue ob6CTOSATenbCTBa,
crnocobHble okasaTb BO3AEMCTBME Ha (DU3NYECKOe M MCUXMYECKoe 340poBbe pebeHka, Ha ero HpaBCTBEHHOe
pasButue.

B HekoTopbIX crnyvasx poautenu MoryT ObiTb OrpaHudeHbl B peanu3aumy cBoux npas. Hanpumep, korga
obLieHne pebeHka ¢ OTAENbHO NPOXMBAKOLWUM POoaNTENEM MOXET HaHeCTu Bpen pebeHKy, cya B COOTBETCTBUM C
n. 1 cr. 65 CK P® BnpaBe oTkasaTb 3TOMYy poauTENO B YAOBMNETBOPEHUM Ucka 00 onpegeneHnn nopsigka ero
yyacTuss B BocnuTaHuu pebeHka (Hanpumep, korga OAMH poauTenb HacTpaumBaeT pebeHka NpoTUB ApYroro
poauTens, rpybo pasrosapuBaeT ¢ pebeHKoM U T.1.).

CornacHo n. 3 c1. 66 CK P® B cnyyae 3M0CTHOIO HEBLINOMHEHNST PELLEHNSA CyAa pPOAUTENEM, C KOTOPbIM
npoxuneaeT pebeHok (Hanpumep, He OaeT APYromy poauTento BMAETbCs C pebGeHKoMm), cyg no TpeboBaHuio
poauTens, NPOXUBAKLLEro OTAENbHO OT pebeHKa, MOXET BbIHECTM peELLeHne O nepegadve emy pebeHka. OToT
BOMPOC peLlaeTcs ncxoas U3 MHTepecoB pebeHka 1 C y4eTOM ero MHEHWsI.

HekoTopble 0CO6EHHOCTU NPUCYLUM NOPAAKY OCYLLECTBNEHNSA POAUTENbCKUX NPaB HECOBEPLUEHHONETHUMU
poanTenamu. HecoseplueHHONETHME poAUTENN HepedKo Takke SABMSAITCH AeTbMMW, 3a WCKMIOYEHMEM Cryyaes
npruobpeTeHnss NMOMHOWN rpakgaHCKoOW AeecrnoCcoOHOCTU nyTem BCTynneHus B Opak unu amaHcunaumu. B 1o xe
BpeMs y Takumx "OeTen" UMelTCs NpakTUYecKn Te e camble poauTenbCKMe npasa, YTo U Yy COBEpPLUEHHONETHMX
poguTtenen. OgHako 3akoHodaTerb roBOPUT HE O MpaBe Ha BOCMUTaHWE HECOBEPLUEHHONETHUMI CBOUX AeTen, a
O MpaBe Ha yyacTMe B BOCMMTaHuW, nogpasymeBasi, YTO OCHOBHOE BOCMUTaHWe gdeTen OyayT OCyLIecCTBRATb
Apyrue nuua, HasHayYeHHble onekyHamu, npexae Bcero 6abylika n geayLika.

HecoBeplueHHONeTHMe poauTenu MMeKoT NpaBo:

- COBMECTHO MPOXMBaTb C peGEHKOM;

- y4acTBOBaTb B €r0 BOCMUTaHUY;

- NpM3HaBaTb U ocnapvBaTb CBOE OTLIOBCTBO M MAaTEPUHCTBO Ha OBLLUMX OCHOBAHUSIX;

- TpeboBaTb N0 AOCTWKEHUU UMUK BO3pacTa 14 neT yCTaHOBIEHNs OTLOBCTBA (MaTEPUHCTBA) B OTHOLLEHUN
cBoux geTten B cynebHom nopsiake.

B cootBetcTBUM C N. 2 cT. 62 CK P® HecoBepLueHHONETHME poanTENn, He cocTosilume B bBpake, B cnyyae
poOXOeHUsa y HUX pebeHka 1 npu yCcTaHOBMNEHUM UX MAaTEPUHCTBA U (MnM) OTLOBCTBA BrpaBe CaMOCTOATENbHO
OCYLLEeCTBNATb poauTenbCkMe npaBa Mo OOCTMXEHMM umMuM  Bo3dpacTa 16 net. [o pocTmkeHus
HecoBepLUEHHONETHUMU poauTensiMm Bo3pacta 16 neT pebeHky MOXeT ObiTb HaszHaveH onekyH. [MonoxeHus
JaHHOM HOpMbI BCTynalT B NpoTuBopedne co CT. cT. 26 u 28 'K P®. HecoseplieHHoneTHUE poauTtenu no



OOCTWXXEHUN MK Bo3pacTa 16 neT BnpaBe CaMOCTOATENbHO OCYLLECTBMSATb POAMTENbCKME MpaBa, KOTopble
BKMoYaloT B cebsa cornacHo n. 1 ¢T. 28 K P® npaBo coeeplwatb cAenku OT UMEHU CBOUX MarofieTHUX OeTEN.
Mpn atom, He 6yAy4M MOMHOCTBLIO AEeCnoCOBHbLIMKU (3a MWCKIIOYEHMEM poauTenen, cocTosawmx B Opake, u
3MaHCUNUPOBaHHbLIX), HECOBEPLLEHHOMNETHNE POAMTENN HE BrpaBe coBepllaTb 6e3 cornacus cBoux poauTtenen
(MHBbIX 3aKOHHbIX NpeacTaBuTenen) caenku, npegycmoTpeHHble n. 1 cT. 26 K P®. Tak, HecoBepLUeHHONETHUI
poauTenb He MoxeT 6e3 cornacuMs CBOEro poauTens npogdaTb CBOK KBapTMPY, HO MOXET pacrnopshKaTbCs
MMYyLLLECTBOM CBOero pebeHka, B TOM Yncre 1 HeABWKUMbIM (C COrfacusi opraHa orneku 1 nonevymTenscTea).

CornacHo a63. 3 n. 1 c1. 65 CK P® poantenu, ocyLlecTBrstoLmMe poanTenbckme npaea B ywepb npasam u
WHTepecam AeTel, HECYT OTBETCTBEHHOCTb B YCTAHOBIEHHOM 3aKOHOM MOPSIAKE.

CewmeliHbIV kKogeke P® yctaHaBnusaeT cnegytowine chopmMbl OTBETCTBEHHOCTH:

- NIMLIeHne poaAnTENbCKUX Npas;

- orpaHuyeHve poauTernbCKUX Npas;

- oToGpaHue pebeHka 6e3 orpaHM4YeHuUs1 UNK NIULLEHUS1 POAUTENbCKUX NpaB.
Hanbonee pacnpocTpaHeHHOW CaHKLUMEN ABNSAETCS NULLEHNE POANTENbCKUX NpaB.

JInweHne poanTenbCkMX NpaB - 3TO KpavHssi Mepa OTBETCTBEHHOCTM, KoTopasi NPUMeHsleTcs B
UCKIMIOYUTENBHBIX Cly4asix 3a COBEPLUEHME POAWUTENSAMU BWHOBHOIO MPaBOHapYLUEHUS B OTHOLUEHWW CBOMX
peten. OTaenbHble SMEMEHTbl  JIMWIEHMSI POAMTENLCKMX MNpaB  MOXHO HaWTu B OOPEBOJSIHOLMOHHOM
3aKkoHOOAaTeNnbCTBE, KOTOPOE He 3Hano WHCTUTYTOB JULWIEHUS WAW  OrpaHUYeHMst pPoaUTENbCKMX MpaB.
Pogutenbckass Bnactb 6Obina ©6e3ynpeyHa v npekpawanacb €OUHCTBEHHO €CTECTBEHHOW CMEPTbi Wnn
nuweHnemM BCeEX MpaB COCTOSHWSA, KOrda AeTUM He cnefoBanu B CCbINKy 3a poauTensmu. Hu coBeplueHHbIn
BO3pacCT, HW BCTynneHuve B Opak, HU XO3AWCTBEHHas WUnM cnyxebHasi He3aBMCMMOCTb OUTATM, HU TSDKKOE
npecTynneHne poguTenen (ecrnm OHO He BREKNO 3a CODOM MULIEHUA BCEX MpaB COCTOSHMSA), HW OYeBUOHas
OMNacHOCTb OT POAUTENLCKON BNACcT AN AeTel He NopaXkanu 3Ton BracTu. 34ech ckasblBasicsi naTpuapxanbHbii
B3rMsi4 Ha 3Ha4YeHMe poauTenbCKoro aBToputeTa <1>.

KoHcynbTaHTlINtoC: npnmeYvaHme.

®parmeHT kHurn A.W. 3aropoBckoro "Kypc cemeirHoro npaea" BKIHOYEH B MHOPMALMOHHbIN 6aHK CcornacHo
ny6nvkauum - "CemenHoe n xunuwHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6; 2009,
N 1.

<1> Cwm.: Baroposckuin A.N. Kypc cemeriHoro npaea. C. 248 - 250.

Kak HakasaHue pana poguTenen ux BnacTb npekpawanacb B Cry4yasx OCTaBfeHWs CBOWX AeTen,
CBOAHMYECTBA JOYEPU N KPOBOCMELLEHMS MPW BCTYNMNEHMU oTUa UM Matepu Bo BTopon Bpak, 3anoynotpebneHuns
pOANTENBCKON BNacTbio <1>.

KoHcynbTaHTlntoc: npumevaHue.

®parmeHT kHurn A.W. 3aroposckoro "Kypc cemenHoro npasa" BKMOYEH B MHPOPMAaLMOHHbIA BaHK cornmacHo
nybnukauum - "CemenHoe n xunuwHoe npaso”, 2006, NN 3, 4; 2007, NN 4, 5; 2008, NN 1, 2, 3, 4, 5, 6; 2009,
N 1.

<1> CmMm.: Tam xe.

Poccuiickoe cemenHoe 3akoHogatenscTBo 1918 n 1926 rr. nogpobHo He perynuposano BONpOCh! NULLEHNS
poanTenbCKNX npas, orpaHn4vmBadacb TemM, 4YTO 3TU BOMPOCHI Obinu noaBeoOMCTBEHHbI Cydy, U poautenu,



JINLWIEHHbIE POOUTENTbCKMX NMpaB, COXpPaHAIN NpaBo Ha obuleHune ¢ pe6eHKOM (ecn|/| 9TO He OKa3blBalio nary6Horo
BO34ENCTBUS Ha HeFO), a Takke 0653aHHOCTb coaepxatb pe6eHKa.

npaBOBaﬂ CYWHOCTb JUWeHusa poauTernibCKUX npaB COCTOUT B MNpekpaweHun poauTersibCKUX
OTHOLLUEHUN (npaB N 00583aHHOCTE B OTHOLUEHUSIX Mexay poautTenaMmm wun D,eTbMI/I), 3a HEeKOTOpbIMK
NCKITYEHNAMMN.

Ycnosuamum npuMeHeHns Takon Mepbl OTBETCTBEHHOCTU ABMAKTCA crneayoLwine:

1) npegycmoTpeHHoe cT. 69 CK P® npaBoHapyllieHWe poauTernen B OTHOLIEHUN pebGeHKa, a B HEKOTOPbIX
cry4asx - B OTHOLLEHMM U OPYrMX CBOUX AETEN unm cynpyra B oopme AencTBus unm 6e3nencrems;

2) BuHoBHOe fesHuve (B n. 17 MNocTtaHoBneHus MNneHyma BepxosHoro Cyaa P® ot 14 Hoabps 2017 r. N 44
"O npakTvke NpUMEeHeHMs CyfamMu 3akoHoAaTenbCTBa Mpu paspeLlleHny CropoB, CBA3aHHbLIX C 3aluMTON npas U
3aKOHHbIX WMHTepecoB pebeHka MNpU HenocpeaCTBEHHOW Yrpo3e ero XXM3HW MNU 340pOBblo, a Takke npu
OrpaHVYeHnn UNu NUWEHNN POAMTENbCKUX NpaB” <1> ykasbiBaeTCH, YTO He MOTyT ObiTb MWLLIEHbI POAUTENBCKNX
npaBs n1ua, He BbINOMHSALLME CBOM POAUTENbCKUE 0643aHHOCTW BCNEACTBME CTEYEHUS TAXEenNbIX 06CTOATENbCTB
M NO ApYrMM MnpuyMHaMm, OT HUX He 3aBUCALLMM (Harmpumep, B CUIY MNCUXUYECKOrO pacCTPoOMCTBa WM MHOMO
XpoHu4yeckoro 3aboneBaHusi, 3a MWCKMIOYEHWEM nuul, CTpagalowmnx XPOHWYECKMM  arnkorofniMsmMom  unu
HapkomaHuew). B ykasaHHbIX criyyasix cyq MOXeT BbIHECTU peLleHne 06 orpaHMYeHn poanTenbCKUX npas, ecnu
ocTaBreHue pebeHka y poauTenen onacHo ansi Hero (n. 2 c1. 73 CK));

<1> Poccuiickas raseta. 2017. 20 Hos6. N 262.

3) HapywuTenb He nuWeH geecrnocobHocT (HeaeecnoCcobHbI MOXET ObiTb OrpaHUYeH B POOUTENBCKUX
npasax);

4) pe6eHok He JOCTUr COBEPLUEHHONETHS.
Henb3a nuWnTb poauTenbCKUX NPaB B OTHOLLIEHWW ellle HE POAMBLLMXCA OeTeN.

OcHoBaHUA Ans NULWIEHUA PpoAUTENbCKUX NpaB npeaycMoTpeHbl B CT. 69 CK P® 1 pasbsacHeHbl B . 16
MocTtaHoBnenns MNMneHyma BepxoBHoro Cypna P® ot 14 Hosi6pa 2017 r. N 44. Kak npaBuno, Ha npakTuke
OOHOBPEMEHHO MMEIKOT MECTO HECKOJIBKO HMKEMNEPEYNCITEHHBIX OCHOBaHUN.

1. YKnoHeHue poauTenen OT BbINOJIHEHUA pPOAUTENbLCKUX o06s3aHHocTen. OOHO M3 cambiX
pacnpocTpaHEeHHbIX OCHOBaHWI Bbipa)kaeTcsi B OTCYTCTBUM 3a00Tbl O 340p0OBbe, O PU3NYECKOM, MCUXMYECKOM,
OYXOBHOM M HPABCTBEHHOM pa3BUTMU, OOyYEHNM AETEN; B YMCIE TaKMX OCHOBAHUIM Takke OcTaBneHve geten 6e3
NPUCMOTPA, 3MOCTHbIA HeNnaTex arMMeHTOB.

O 310CTHOM XapakTepe YKIOHEHUs OT ynrnaTbl anMMeHTOB MOryT CBUAETENbCTBOBATL, HAaNpuMep, Hanvdue
3a[J0/KEHHOCTM NO anumeHTaM, obpa3oBaBLUENCS MO BMHE NnaTenbluMka anuMeHTOB, ynraunuBaeMblX UM Ha
OCHOBaHUW HOTapuarnbHO yAOCTOBEPEHHOrO cornalueHns ob ynnate anumeHTOB unun cyaebHoro noctaHoBMeHWs
O B3bICKAHWW aniMMEHTOB; COKpbITUE UM OEWCTBUTENbHOrO pa3mepa 3apaboTka u (Mnu) MHOro goxoda, M3
KOTOPbIX [OOIMKHO MpPOU3BOAUTLCA YAEPXKaHWe anvMeEHTOB; pPO3bICK poauTens, o6s3aHHOro BbiNnaynBaTb
anuMeHTbl, BBUAY COKPLITUA MM CBOEro MecTa HaxoXOEeHWs; NpuBnedYeHne poamTens K agMUHUCTPaTMBHON Unu
YronoBHON OTBETCTBEHHOCTW 3a Heynnaty CpPeAcTB Ha codepxaHwe HecoseplueHHoneTHero (4. 1 cT. 5.35.1
KoAll, u. 1 cT. 157 YK).

CypebHas npaktuka B 4MCre MPUMEPOB YKMNOHEHWs poauTened OT BbINOMHEHUS POAUTENbCKMX
065A3aHHOCTEN NpU3HAET NPUCYTCTBUE MO MECTY XuTenbcTBa pebeHka MOCTOPOHHUX fogen, ynoTpebnstowmx
CNMPTHbIE HaMUTKW, BeAyLUMX acoumarnbHbli obpas XU3HU, aMoparbHbli 06pa3s XU3HU OTBETYMKA, COCTaBreHMe
Ha oTBeT4YMKa npoTokosioB no cT. 5.35 KoAll P® B cBA3M C HeHagnexawum WCMOSIHEHNEM pPOAUTENbCKUX
obssaHHOCTeN, cMcTemaTuyeckoe ocTaBrneHve Aeten 6e3 NpucMoTpa, YKIOHeHMe OT HanpaeneHus pebeHka Ha
fevyeHve Npu HanuyuMm AN 3TOro MeAMUMHCKMX NOoKasaHwi, OTCyTCTBMe 3aboTbl CO CTOPOHbI poauTenen o
MINYHON TUrMEHEe HEeCOBEPLUEHHOMNETHEro, HPaBCTBEHHOM BOCMUTaHUW, (OU3NYECKOM, MCUXUYECKOM, AYXOBHOM
pasBuTuK, MaTepuanbHo-b6biToBOM obecnevyeHnn pebeHka, co3fjaHWe aHTUCAHWUTapPHbIX YCMOBUMW MO MeCTy
NPOXMBaHUS HECOBEPLUEHHOMNETHEro, aHTMCaHWTapusa crnanbHoro Mecta WM ogexabl pebeHka, HenocelleHue



OeTbMMN MO BMHE OTBETYMKA B TeYeHMe ANUTENbHOro BPEMEHW LUKOfbl, HernornyyYeHne obpas3oBaHus, CunbHas
negarornyeckas 3anyweHHocTb pebeHka - HegocTatodHOe pasBuTME  peydn, OTCYTCTBME  HaBbIKOB
caMoobCnyXuMBaHus, coumansHON aganTaunm cpeay CBEPCTHUKOB <1>.

<1> Cwm.: Axkywes T[1.A. JlMweHne poaunTenbCKMX MpaB W TPaaWLUMOHHbIE CEMENHble LIEHHOCTU:
npoLieccyarnbHble acnekTbl rapMoHu3auuu // BecTHuk rpaxxgaHckoro npouecca. 2017. N 5. C. 283 - 292.

2. Otkas 6e3 yBaXuTenbHbIX NMPUYMH B3ATb CBOEro pebeHka M3 poaunbHOro goma nvGo W3 MHOA
MeOULMHCKOW opraHuaauun, obpasoBaTenbHON opraHu3aLmm, opraHu3aumMn coumnanbHOro o6CnyXmBaHnsa Unm us
aHanorMyHbIX opraHnsaLmnii.

Mpu paccMOTpeHun ucka o nULIEHUUM POAUTENbCKUX MpaB Mo AAaHHOMY OCHOBaHWIO Cyay, B YaCTHOCTWU,
crnegyeT MpoBEPUTh: KaKMMK MpudMHamMm Obin 0OYCMOBMEH TakoW OTKa3 M ABMSIOTCS NN OHWU YBaXXUTESbHbIMU;
UMET Nu poauTenn (OAMH U3 HWUX) NPeagyCMOTPEHHOE 3aKOHOM MpaBO Ha YCTPOWMCTBO CBoero pebeHka Ha
NONHOE rocyaapCcTBeHHOe obecrnedeHne B COOTBETCTBYHOLME OpPraHn3aunm n yupexneHusi, a eCnm MMeKT, TO Ha
KakoWn CpOK; NOAAEPKMBAIOT N poautenu (OAnH U3 HUX) OTHOLLIEHUS C peBEHKOM; NMPUHUMAaNUChb N POANTENSMU
(ogHUM M3 HKX) Kakne-nnMbo Mepbl AN NPeoAoneHns 0bCToATENLCTB, NMOCNYXUBLUMX OCHOBaHWEM ANsi OTkasa
B3ATb pebeHka, 1 (Mrn) M3MEHUIMCL NN 3TN 0BCTOATENBLCTBA (HanpuMep, POAUTENSAM, BPEMEHHO NMOMECTUBLLUM
pebeHka Ha ocHoBaHMM nogn. 2 n. 3 cT. 14 ®egepanbHoro 3akoHa oT 24 utoHsa 1999 r. N 120-®3 "O6 ocHoBax
CUCTEMBI NPOUNaKTMKN 6e3HaA30pHOCTM U MpPaBOHAPYLUEHUN HECOBEPLUEHHONETHMX" B OpraHusauuio ans
OeTen-cnpoT 1 geTen, ocTaBlumxca 6e3 nonevyeHms poguTenen, B CBS3M C yTpaToi CEMbEN XMUOro NoMeLLeHns B
pesynbTate CTUXUAHOrO BeACTBMS, NPeAOCTaBNEHO XUNOe NOMELLEHNE; OANHOKUI poauTenb, HAaXOAMBLUNACA B
TPYLHOW XM3HEHHOW CUTyaLMK B CBSA3M C yTpaToln paboThbl, TpygoycTpouncs).

3. 3noynoTpebneHne cBOMMU poaAUTENILCKMMM MpaBamu, T.e. UCNONb30BaHWe 3TUX NpaB B yliepo
MHTepecam getei. [log 3noynotpebneHmem poautTenbCckuMn npaBamu crieqyeT noHMMaTb UCMOMb30BaHMe 3aThX
npae B ywepb uHTepecam geTten, Hanpumep co3gaHue MpPenaTCTBMMA K NOMyvyeHuo uMmn obuiero obpasoBaHug,
BOBMEYeHNe B 3aHATME as3apTHbIMU Urpamu, CKIOHeHWe K OpoaskKHUYecTBY, MOMpPOLUaNHWYeCTBY, BOPOBCTBY,
NPOCTUTYUUN, YyNOTPEONEHNI0 ankorofibHOM W CnMpTocodep)Kallen MpoayKuuuM, HapKOTUYECKUX CPeacTB WM
MCUXOTPOMHBLIX BELLECTB, MOTEHLMANBHO OMAacCHbIX MCUXOAKTUBHbLIX BELLECTB UMM OdypMaHMBaOLWMNX BELLECTB,
BOBJIEYEHNE B AEATENbHOCTb OOLIECTBEHHONO WM PENWUIMO3HOr0 O0beanHeHWss NMMbo MHOW opraHu3auuu, B
OTHOLUEHMN KOTOPbIX MMEETCH BCTYNMBLUEE B 3aKOHHYIO CUNY pelleHue cyda O NWKBMAauMu unu 3anpeTe
aestensHocTn (cT. 9 ®eagepansHoro 3akoHa ot 25 uonsa 2002 r. N 114-d3 "O npoTMBOAENCTBUM SKCTPEMUCTCKOM
nedarenbHocTn", cT. 24 ®epepanbHoOro 3akoHa ot 6 mapta 2006 r. N 35-®3 "O npotuBogenctaum teppopusmy").

4. XXecToKkoe obpalleHue ¢ 4eTbMU. Takoe OTHOLLUEHME MOXET NPOSIBMATLCA HE TOJIbKO B OCYLLIECTBIIEHWM
poaouTenaMM Hacunust Hag OeTbMU NGO B MOKYLUEHWM Ha KX MOSIOBYKD HEMPUKOCHOBEHHOCTb, HO U B
NPUMEHEeHWN HEeOOoMNyCTUMbIX CMOCOBOB  BOCMUTaHWS, B rpyboM, MpeHebpexuTensHOM, YHUXKaloLweM
YyernoBeyveckoe OOCTOMHCTBO OGpalleHWn ¢ AETbMU, OCKOPONEHUM unun akcnnyatauuu aetei. Hacunve moxet
OblTb Kak (M3nM4eckum, Tak U ncuxmdeckum. [loa pusmyeckum HacunMem MoHMMaeTcsl pearnbHoe UNn
noTeHUManbHoe npudMHEHWe UsnYeckoro Bpeda (HapylleHMe aHaToOMO-(PU3NONOrMYECKON LIENTOCTHOCTY
yenoseka). 1o xapaKTepy OHO MOXET BblpaXaTbCA B HaHECEeHWM yaapoB, MNOBGOEB, pPaHEHWA U B WHOM
BO3AEVCTBMM Ha HapyXHble MOKPOBbI Tefla YerioBeka NOCPEACTBOM MPUMEHEHUS (DU3NYECKON CUMbl, OPYXUS
nMB0 UHLIX NPEAMETOB, XKMOKOCTHbIX, ChiMydMx BewecTs U T.M. MNcuxmyeckoe Hacunve MoXeT BKMYaTth B cebs
NpUYMHEHWE [OyLWEBHOW WM TMCUXMYECKOW TpaBMbl, @ Takke oOrpaHuyeHne cBoboabl BONEU3bABMEHUS
(He3aBUCMMO OT pearnbHOCTU HacTynneHns dusmdyeckoro Bpeaa). dGusnyeckoe Hacunmne u NCMXMYeckoe Hacunue,
Kak npaBumo, B3anMOoCBsi3aHbl Mexay coGOM.

5. XpOHMYECKMA ankorosiuaM WM HaApPKOMaHWsA, YTO [OIPKHO OblTb NOATBEPXOEHO MEeOULMHCKUM
3akntodeHneM. MNpusHaHne o0TBETUYMKA OrpaHMYEHHO AeecnoCOoOHbIM NPU 3TOM HeobsA3aTenbHO.

6. CoBeplueHMEe YMBbILWEHHOro NPEecTynfIeHUs NPOTUB XWU3HM UMW 3[0POBbS CBOUX AeTen nubo
NPOTUB XU3HU UMK 300POBbA CYNpyra, YTO JOIPKHO ObITb yCTAHOBNEHO NpuroBopom cyaa. lNpu atom dopma
yMbIiCNa 3HavyeHns He umeeT. [lockonbKy nuUWIEHNe pOoAUMTENbCKUX NpaB  SABMASETCA KpanHen Mepown
OTBETCTBEHHOCTU POAUTENEN, B UCKIIOYMTENBHbBIX Cry4Yasx Npu AOKa3aHHOCTU BUHOBHOMO NoBedeHUs poavTens
CyA C y4eTOM XxapakTepa ero noBefeHusl, IMYHOCTU N APYrMX KOHKPETHbIX 0OCTOATENbCTB, @ Takke C y4eToMm



NHTepecoB pebeHka MOXEeT OTKa3aTb B YAOBETBOPEHMMN UCKa O NULLEHUM POAMTENbCKMX NPaB U npedynpeanTtb
OTBETYMKa O HEOBXOAMMOCTU M3MEHEHWS! CBOErO OTHOLLEHUS K BOCMIUTaHMIO AETEN.

JIweHne poanTenbCckMx NpaB BO3MOXHO TOMbKO B cyaebHoM nopsigke. [ena o nuweHun poauTenbCKux
npaB paccmaTpuBaloTcs panoHHbIMM cygamu (n. 4 4. 1 c1. 23, c1. 24 [TIK). TepputopnansHas nogcygHoCTb
onpegensieTcs MeCTOM >XUTenbCTBa OTBETYMKa. Jlvua, KoTopble MOryT nodaTtb 3asBlieHWe O JULIEHWUU
poauTenbckux npae, onpegeneHsl B M. 1 ¢T. 70 CK P®. K Hum oTHocATCS:

- OOUH N3 pO,D,I/ITeJ'IeIZ HE3aBMCMMO OT TOro, NpoXmeaeT JIn OH BMeCTe C pe6eHKOM;

- NUa, 3aMeHsIILLMe POAUTENEN: YCbIHOBUTENW, ONEKYHbI, NONeYUTENN, MPUEMHbIE POAUTENN;

- NPOKYpOP;

- NpeacTaBuTENM OPraHoOB WM OpraHu3auuii, Ha KOTOpble BO3NOXEHbl 06S3aHHOCTU MO OXpaHe npaB
HEeCOBEpPLUEHHOMNETHMUX AEeTen (OpraHoB OMNEKM U MONeYUTEnbLCTBA, KOMUCCUA NO AenamM HeCOBEPLUEHHOMETHMX,
opraHusauuin ons geTen-cupoT 1 AeTen, ocTaBumxcs 6e3 nonevyeHnst pogutenen, n ap.).

B cynebHonm npakTuke BO3HMKan BOMPOC: BpasBe fv yNONHOMOYEHHbIM Mo npaeBam pebeHka B cybbekTe
Poccuickon ®depepaumn obpatutbCca B CyA B MHTepecax HeCcOBEpLUEHHOMNETHEro rpaxaaHnHa Cc 3asBreHnem o
NVLWEeHMN OAHOMo U3 poauTenen PoaUTENbCKMX NPaBs, eCnn Takoe MOfTHOMOoYMe onpedeneHo B 3akoHe cybbekTa
®epepaumn? TlockonbKy MpoueccyanbHoe 3aKOHOAATENbCTBO HaXoOAUTCH B UCKIIIOYUTENBHOM  BeAeHUU
Poccuiickon ®epepauun, a pencteytollee npoueccyanbHOe 3aKoHOAaTeNbCTBO WCKMOYaeT BO3MOXHOCTb
obpalleHns ynoriHOMOYeHHOro no nmnpaBam pebeHka B cybbekte ®Pegepauum B Cyd B MHTepecax
HeCOBEepLUEHHOMNETHEro rpaXaaHnHa ¢ 3asiBNeHMeM O NULIEHUW OQHOro U3 poauTenew poauTenbCKux npas, TO
nepeveHb nuu, ykasaHHblx B n. 1 ct. 70 CK P®, gasnsetcs ucdepnbiBaowum (O630p cyaebGHOM NpakTUKM
BepxosHoro Cyna P® 3a sTopon kBaptan 2004 r. no rpaxgaHCKMM genam, yTBepxaeHHbln NocTaHoBneHuem
Mpe3ngnyma BepxosHoro Cyna P® ot 6 okta6psa 2004 r.).

Obs3aTenbHbIM MPY PacCMOTPEHUW Aen O FIMLLEHWN POAMTENbCKMX NpaB ABNSETCH yvacTve B npouecce
NMpoKypopa M OpraHoB ONeKM U MOoMeyYnTernbCTBa He3aBMCMMO OT TOro, nodanv OHW 3asBrieHWe O NULLEHUM
poANTENbCKMX NpaB UK HeT. PaspelleHne CnopoB O MNULEHWUN POAUTENBCKUX MpaB OCYLLEeCTBASeTCA CyaoM Ha
OCHOBaHWM akTa obcreaoBaHUs YCNOBUIA XM3HM pebeHka M 3aknioyveHus no pesyrnbTaTtaMm pacCMOTPEHUst BCEX
cobpaHHbIX No Aeny AokasaTenbcTB. K TakMM foka3aTenbCTBaM OTHOCSTCHA NOKa3aHWs CBUAETENEeN, 3aKoveHme
akcnepTa (Hanpumep, o6 ocBMAeTenbCTBOBaHUWM pebeHka B LUensx YCTaHOBeHus dakTa HaHeceHus emy
TenecHbIX NOBPEXAEHWIN), NMMCbMEHHblE AOoKa3aTenbCTBa (NpUMroBop cyda Mo Aeny O 3M0CTHOM YKIOHEHMU OT
ynnaTbl anMMeHTOB) 1 ap.

B Tom cny4yae, ecnum pe6eHOK poouTend, B OTHOLWLEHNN KOTOPOro noaaHo 3adBrneHune, oocTtur 10 ner, ero
MHEHNe MoXeT ObITb Y4YTEHO CyaOM. OpHako cornacus pe6eHKa Ha nuueHne poanTesibCKuX npas He Tpe6yeTc;|.

B peleHun cyga o nuweHun poamTenbcknx npae OOMMKHO ObiTb ykasaHo, KOMy nepenaeTtcs pebGeHoK Ha
BOCMWTaHWE: OPYrOMY POAMTENIO, OpraHy OMeKku U NoneunTenbCcTBa WM OnekyHy (MoMneduTento), ecnn OH Yxe
Ha3Ha4eH B yCTaHOBMEHHOM nopsiake. Kpome Toro, ¢y AOMKEH pelunTb BOMPOC 0 coaepxaHumn pebeHka.

Mpn HEBO3MOXHOCTU NepefaTtb pebdeHka ApyroMy POAUTENO UMK B Criyvae JNIULIEHMS pOaAUTENbCKMX NpaB
oboux poautenewn, Koraa onekyH (noneuynTens) ewle He HasHadeH, pebeHoK nepegaeTcs CyooM Ha noneyeHue
opraHa oneku u noneuntenbcTBa. [pyn aToM HeobxoanmMo UMeTb B BUAY, YTO Nepepada pebeHka Ha BoCnuUTaHue
POACTBEHHMKAM 1 APYTMM NLLAaM O0MYCKAETCsl TONbKO B Clydae, Korga aTu Nua HasHavyeHbl ero ornekyHaMmuy unm
nonevynTensamMu.

Mpu nepepave pebeHka Ha NoneyYeHWe opraHoB oneku 1 nonedntenscTea (n. 5 ct. 71, c1. 121 CK) cyay He
criegyeT peluaTtb BOMPOC O TOM, Kak Ao/kHa OblTb onpeaerneHa aTumm opraHamum cyabba pebeHka (nomelueHue B
OeTCKoe yupexaeHue, LUKONy-MHTepHaT, HasHayeHue onekyHa W T.M.), NOCKOMbKY BblGop cnocoba ycTpowcTea
AeTeli OTHOCUTCA K KOMMNETEHLUN YKa3aHHbIX BbilLe OpraHoB.

Cyn obsi3aH B TeyeHMe Tpex OHEM CO OHS BCTYMNMEHWS B 3aKOHHYK CuUly pelleHus cyda HanpasBuTb
BbIMUCKY U3 3TOr0 pelleHusl B opraH 3arca no MecTy rocyapCTBEHHOW peructpauum poxaeHus pebeHka, a B
cryvae rocyfapCTBEHHON peructpauumn poxaeHns pebeHka B MHOTOYHKLMOHANLHOM LEHTPE NpefocTaBneHust



rOCy4apCTBEHHBIX M MYHULMMASBbHBIX YCIYT - B 3TOT MHOrOMYHKUMOHASbHbIV LIEHTP MO MECTY rocyAapCTBEHHOM
perucTpaummn poxaeHust peGeHka.

NneHne poanTenbCKMX NpaB ABMAETCS UCKIIOUYUTENLHON Mepon 1 BriedeT 3a coboi yTpaTty poauTensmMu
HE TONMbKO TeX MpaBs, KOTOpble OHWM WUMENU OO0 AOCTWKEeHUs AeTbMM Bo3pacta 18 neT, HO W Opyrux npas,
OCHOBaHHbIX Ha (hakTe poacTBa ¢ peGeHKoM.

MocnepgcTtBuA nuweHusA poauTenbCKMX npaB MOryTt ObITb KJ'IaCCM(*)I/ILI,I/IpOBaHI:I no oTpacneBomy
NPU3HaKy Kak npegycMoTpeHHbIe:!

a) ceMelHbIM 3aKOHO4aTENbCTBOM;

0) rpakgaHCKUM 3aKOHOA4ATENbCTBOM (HacneACTBEHHbLIM, XUMULLHBIM);

B) TPY4OBbIM 3aKOHOAATENbCTBOM U 3aKOHOAATENbLCTBOM O CoLMarnibHOM obecneyeHuny;
r) adMUHUCTPATMBHbLIM 3aKOHOA4ATENbCTBOM.

TaK, poaunTenu, nMeHHble POAUTENTIbCKUX NpaB, TEPAKOT NpPaBo:

- Ha BOCMUTaHUE;

- NPeACTaBeHVe 1 3alnUTy UHTEPECOB AETEN;

- UctpeboBaHue AeTel OT ApYrux nuu;

- Aady cornacma Ha YyCblHOBIiEeHue. |_|pl/l 9TOM YCblHOBJIEHME BO3MOXHO He paHee UCTeYeHUA LecCTU
MecdLueB CO AHA BblHECEHUA pelleHnd cyga o NUEHUN poauTENbCKUX Nnpas;

- avy cornacusi Ha CoBepLUeHNe CAenoK AeTbMn B Bo3pacTte oT 14 go 18 ner;

- anUMEHTbI OT COBEPLUEHHONETHUX AeTeN;

- avy cornacusi Ha aMaHcunauuio;

- nonyyeHve nocobun, NeHCcUoHHoe obecneveHne nocrne cMepTu AeTen;

- HacnegoBaHMe MO 3aKOHY.

CornacHo cT. 91 XK P® nunweHne pogutenbcknx npae BNAETCA OCHOBAHWEM [N1s1 BbICENEHUS U3 XUOTo
NnoMeLLeHNUs1 poauTenen, FNULLIEHHbIX POAMTENbCKUX MpaB, €CN COBMECTHOE MNPOXUBaHWE 3TUX rpaxaaH C
OETbMU, B OTHOLLUEHUN KOTOPbLIX OHU FNULLUEHbI POAUTENBCKMX MpaB, MPU3HAHO CYAOM HEBO3MOXHbIM. OgHako B
TOM Cryyae, ecnv poauTenu u ety NPOXMBAKT B KBapTUPE UNu goMe, NpuHagnexaiiemM um Ha npase obLien
COBCTBEHHOCTW, NN CODCTBEHHUKOM >KUIOFO MOMELLEHMS SABMASIETCA CaM POAUTESb, JIMLLEHHbIN POOUTENbCKMX
npae, 3akoHodaTernb He npedycMmaTpuBaeT NULIEHWE POAMTENbCKUX MpaB COOCTBEHHMKA XUMbSl B KayecTBe
OCHOBaHWsi NpekpaLleHnsl npaBa CO6CTBEHHOCTM Ha XWUroe NoMeLLeHNE, NO3TOMY U BbICENIEHNE €ro HepearbHO.

B cuny HEBO3MOXHOCTW NPOXMBAHWUSA COBMECTHO C pPOAUTENEM, JIMLLIEHHBIM POAUTENbCKMX NpaB, pebeHokK
nepecensieTcs KO BTOPOMY poauTento (ecnu MnocrnedHun MNpPOXMBAET OTAENbHO) MMM Ha nnowagb OneKkyHa
(noneunTtens). B Takonm cutyaummn 3a pebeHKOM COXpaHSeTCs MpaBO COOCTBEHHOCTU Ha >XUNoe MNoMeLleHue,
npuHaanexatiee eMy n poanTento Ha npase 06Len CoOGCTBEHHOCTH.

B uucne orpaHuyeHwii, NpeayCMOTPEHHbIX TPYOOBbIM 3aKOHOAATENbCTBOM M 3aKOHOAATENIbCTBOM O
coumarnbHoOM obecrneyeHun, - NpekpalleHre npasa:

- Ha NpegocTaBneHne AoMNOMHUTESNbHBLIX OTMYCKOB, YCTaHOBMEHWE NbrOTHBLIX PEXMMOB Tpyaa U ap.;
- NpedocTaBrieHne OTMycKa Mo yxoay 3a pebeHKoM 40 AOCTUXKEHUS UM TPEXIETHEro BO3pacTa;

- YCTaHOBJ1IEHME HEMNOJIHOro pa6oqero OHS NN HEMOJHOWN pa6oqe|71 Hegenu,



- nony4eHve nocobus no yxody 3a peGeHKoM 40 AOCTWKEHUS! UM BO3pacTa nosytopa feT u ap.

Mockonbky B cooTBeTCTBMM € M. 2 cT. 71 CK P® nuweHne poantenbckmux npaB He 0cBOOOXOAET poautens
oT 0bs13aHHOCTU coepxaTb cBoero pebeHka, cyg B cootBeTcTBMM C N. 3 cT. 70 Kogekca npu paccMoTpeHuun gena
O NMLUEHUN POAUTENBCKUX NMPaB peLllaeT U BONPOC O B3bICKaHUM anMMeHTOB Ha pebeHka He3aBWCKMMO OT TOro,
npegbsaBEH N TaKOW UCK.

Mpy nNUWEHUN poaMTENBLCKUX NPaB OOHOrO poauTens K nepegade pebeHka Ha BOCNUTAHWE OPYromy
pPOAUTENIO, OMEKYHY UMK nonevnTento NMbo NpUeMHbIM POAUTENAM aNMMEHThI B3bICKMBAIOTCS B NOSb3y 3TUX ML,
B COOTBETCTBUM CcO CT. cT. 81 - 83, n. 1 cT. 84 CK P®. Ecnu getn 0o pelleHns Bonpoca O NUWEHNN POANTENbCKUX
npaB yxe ObiMM nNoOMelleHbl B [OETCKME YYPEXOEHUS WM B aHanornmyHble OpraHmsaumu, anuMeHTbl,
B3bICKMBAEMbIE C poauTenen, NULEHHbIX POAUTENLCKUX MpaB, 3a4UCASIOTCS Ha cyeTa 3TUX OpraHu3auun, rae
YUMTbIBAKOTCH OTAENbHO MO Kaxaomy pebeHky (M. 2 c1. 84 CK).

Mpu nNUweHnn poauTenbCKMX MpaB 0boMx poauTenem WM OOHOrO M3 HWX, Korga nepefdada pebeHka
OPYroMy poAaWTEN0 HEBO3MOXHA, alMMEHTbl He MOAMNexaT MEepPeyvYMCrIEHU0 OpraHy OMeKu M MoneyvnTenbCcTBa,
KOTOpPOMY B Takux cny4dasix nepegaetca pebeHok (n. 5 ct. 71 CK), a nepeuncnsaioTcsa Ha NnYHbIA cyeT pebeHka B
otaoeneHun CbeperatenbHoro 6aHka Po.

JiweHve poautenbCknx npaB HOCUT BECCPOuYHbIV XapakTep, HO He sABnseTcd 6ecnoBopoTHbIM. Ecnu
pPOAMTENN M3MEHAT nosBefdeHne, obpas XM3HM M OTHOLIEHWE K BOCNUTaHWIO pebeHka, TO OHM MOryT ObITb
BOCCTa@HOBMEHbI Cy4OM B POAUTENbCKMX MpaBax B COOTBETCTBMM CO CT. 72 CK P®. Ecnn pebeHoK yCbIHOBIEH, TO
HeobX0AMMO MpUHATME pelleHns 06 OTMEeHEe YCbIHOBMEHMS, a 3aTeM - O BOCCTaHOBMEHUU B POAUTENbCKMX
npasax.

Bonpoc o BoccTaHOBMEHWM pOAUTENBCKUX NpaB paccMaTpyvBaeTcd B UCKOBOM MPOM3BOACTBE PaMOHHbLIM
cyooMm. TepputopuanbHasa MNOACYAHOCTb ONpedensietcsa no MecCTy KUTENbCTBa (HaxOoXOeHus) oTBeTyMKa.
OTBeTYMKOM SBMASETCA NULUO, Ha MONeYeHnn KOTOpOro Haxoamutcs pebeHoK (gpyrov poauTenb, OMeKyH
(noneuuTtenb), NpuemMHble poauTENW WNM AeTckoe ydpexaeHue). [eno paccmatpuBaeTcs C 06s3aTernbHbIM
yyacTMeM opraHa orneku 1 noneynTenbCcTBa, a Takke Npokypopa. OCHOBHbLIM KpUTEPMEM, UCXOAS U3 KOTOPOro Cya
paspeLuaeT crnop, ABMAATCA MHTepechl pebeHka. Henb3s BOCCTaHOBUTL B POAMTENbCKUX NpaBax, ecrnv pebGeHoK
poctur Bo3pacTa 10 net n Bo3paxaeT npoTtue 3toro. Ecnu pebeHok He goctur Bo3pacTta 10 neT, TO ero MHeHue
NYWb yYnThIBaeTCH Npu paccmoTpeHnn ucka. PebeHok B BodpacTte mnagwe 10 net (ecnu cyg NpyaeT K BoiBogdy O
TOM, YTO OH CrnocobeH chopMynupoBaTb CBOM B3rMsAbl NO BOMpocaM, 3aTparMealoLmMM ero npasa) MoXeT ObITb
OnpoLleH CyAOM HEenocpeacTBEHHO B cyaebHOM 3acefaHWM B UENSX BbISCHEHUS €ro MHEHUs Mo
paccmaTprBaemMomMy Bonpocy (n. 4 MoctaHoBnenus NMneHyma BepxosHoro Cyga P® ot 14 Hos6ps 2017 1. N 44).

Mpu paccmoTpeHun TpeboBaHMn O BOCCTAHOBNEHWN B POAMTENBCKUX NpaBax cya, ucxoaa us n. 1 cr. 72 CK
P®, npoBepsieT, UaMeHUNNCb Nu noBeAeHne 1 obpas Xn3Hu poanTenen, NULLEHHbIX POOUTENbCKUX NpaB, U (Unu)
NX OTHOLLEHWe K BocnuTaHuio pebeHka. MNMpn 3Tom HeobXxoaMMO yuYnTbIBaTb, YTO Cy[ He BrpaBe yAoBNETBOPUTb
NCK, Jaxe ecnu poauTeny U3MeHun1 cBoe nosegeHne 1 MoryT Haanexawum obpasom BocnuTbliBaTe pebeHka, HO
OH yXXe YCbIHOBIEH U YCbIHOBIIEHWE HEe OTMEHEHO B YCTAaHOBEHHOM MOPSAKe, a Takke B criyvae, koraa pebeHok,
pocturwmm Bospacta 10 net, BospaxaeT NpOTVB 3TOro HE3aBUCHMO OT MOTUBOB, MO KOTOPbLIM OH HEe COrnaceH Ha
BOCCTaHoBMeHne poautensckux npas (M. 4 c1. 72 CK). B uncne gokasaTenbCTB M3MEHeHWs nosegeHns n obpasa
XU3HU poauTenen MoryT ObiTb Npexae BCEro NMCbMEHHbIEe (AOKYMEHT O NMPOXOXAEHUW NeyYeHus, cnpaska 13
HapKOIorM4eckoro AvcnaHcepa, 3akfveHne opraHa Onekn M noneduTenbcTBa 06 YCNOBUSIX KWU3HW MCTUA),
cBuaeTenbckue nokasaHus (06 n3ameHeHUn noBegeHus), a Takke 06bACHEHMS UCTUA.

O,EI,HOBpeMeHHO C UCKOM O BOCCTaAHOBJIIEHUN B pOAUTENBbCKUX NMpaBax MOXeT ObITb PacCMOTpPEH UCK TOro Xe
nvua o nepegade emy pebeHka.

Bbinucka n3 pelleHus cyga B TeyeHMe Tpex AHerW CO AHA BCTYMNMEHWS pPeLleHUs B 3aKOHHYI cuiy
HanpaBnseTca B OpraH 3arca, a B ClNyvyae TrOCyAapCTBEHHOW perncTpaumMn poxaeHus pebeHka B
MHOFOYHKLMOHANbHOM LeHTpe MpefoCTaBneHnss rocygapCTBEHHbIX W MyHUMUMNanbHbIX YCAyr - B 3TOT
MHOFOMYHKLMOHAmMbHbLIN LEHTP MO MECTY rocyAapCTBEHHOW perncTpauun poxageHus pebeHka.

Ipyroit Mepoii, cBsi3aHHOW C oToOpaHMeM peGeHka y poauTeneit, Ho ye 6e3 NULEHVS POAMTENbCKUX
npae, SIBNSI€TCA OorpaHuveHMe poaAUTENbLCKUX NpaB. He Bceraa ata Mepa MOXEeT NPUMEHSTLCS Kak CaHKuMs 3a
BMHOBHOE noBeaeHue. OrpaHuWYeHue poauTerNbCKUX MpaB SIBNSETCA NPEeBEHTVBHOW MepPOK, NMPUMEHSIEMON Asis



obecrneveHns 6esonacHocTM pebeHka B OTHOLUEHMW POAUTENEN, KOTOPble HEe CMOCOOHbI MOHMMAaTb 3HAYeHue
CBOWX AEWCTBUI U PYKOBOAUTL UMK, UMEIOT TSXKenoe 3aboneBaHue.

OcHoBaHuem pans nNpUMeHeHuns Ha3BaHHOWM Mepbl CIYyXWUT OMNacHOCTb OCTaBlleHUA pe6eHKa C
poonTenamMmun:

1) npu HanuuMm o6CTOATENBCTB, OT HUX HE 3aBUCALLUX (MCUXMYECKOE PacCTPOMCTBO, 6OMnesHb, cTedeHne
TSKENbIX 06CTOATENLCTB);

2) BCneacTeune NoBedeHWst poguTenen, KOTopoe onacHo Ans pebeHka, HO HeT AOCTaTOYHbIX OCHOBaHWM
ONS NULWEHUSA UX POOMTENbCKMX MpaB. Tak, cyn yOoOBNEeTBOPUIT UCK CoumanbHO-peabunnutaumMoHHOro LieHTpa B
NMHTEpecax HeCcoBEpPLUEHHONETHEN aoyepun 06 orpaHnyeHun nNpaeB MaTepu, NpUHYXaaBLLEen ee K cBoemy obpasy
XN3HU (K BpopskKHMYECTBY NMOO MO UCTOBOW Bepe - K MPOBEAEHUIO BPEMEHW B WCMONTHEHWM PENUMMO3HbIX
00psA0B, CKNOHEHME K MOHALLECTBY) <1>.

<1> CynebHble HoBocTuK. 2000. N 3 - 4.

B nocnegHem criydae orpaHuveHve poauTenbCKMX MpaB sIBMSIETCA BPeMEeHHoW Mepon. Ecnun B TeveHue
LIEeCTU MecsALEeB NOCNe BbIHECEHUS CyAOM pelueHns o6 orpaHnyeHnn poamTenbCkux Npas poauTeny He N3MeHHAT
CBOEro MoBeAeHusl, TO OpraH Oneku n noneynTenbcTeBa 0b6s3aH NPegbsaBUTb UCK O JIMLLEHUN UX POOUTENbCKUX
npaB. B uHTepecax pebeHka 3TOT Cpok MoOXeT ObiTb cokpawieH. [NpegbsBneHne ucka 06 orpaHMyeHun
pPOANTENBCKMX MpaB BO3MOXHO TONbKO K poauTensm. B crnyyae ecnu OTCYTCTBYKOT YCTaHOBMEHHbIE 33KOHOM
OCHOBaHus1 Ansi OTMEeHbl ycbiHOBMNeHUsA pebeHka (cT. 141 CK), ogHako ocTtaBneHue pebeHka C yCbIHOBUTENAMU
(oAHMM M3 HMX) onacHo Onsi pebeHka Mo O0OCTOATENbCTBAM, HE 3aBUCSALUMM OT YCbIHOBUTENEW (Hanpumep,
bonesHb YCbIHOBUTEMEW, CTeYEeHUe TAXKemnbIX OOCTOATENbCTB M Ap.), UCXO0O4A U3 aHanorum 3akoHa K
YCbIHOBUTENSAM (OOHOMY M3 HUX) MOXeT ObiTb npeabsBneH MCKk o6 orpaHuyeHMn uX B npaBax poauTenen,
NprMoBpeTEHHBIX UMK B pe3yrnbTaTte ycbiHOBNeHUs pebeHka (n. 10 MoctaHoBneHnus MneHyma BepxosHoro Cyaa
P® o1 14 Hoabpst 2017 1. N 44).

Kpyr nuvu, koTopble MOryT MpeabsBuTb MCK OO OrpaHMyeHuM poauTenbCkux npas, bGonee LWMPOKMM Mo
CpPaBHEHMIO C KPYrom 3asiBUTener no genaMm O NULWEHUW poauTenbckux npas. K nepBbiM OTHOCATCA 6nuskue
POLCTBEHHMKM pebeHka, opraHbl U opraHM3aumu, Ha KOTopble 3aKOHOM BO3MOXeHbl 00513aHHOCTU MO OXpaHe npas
HeCcoBepLUEHHOMNETHMX AeTel, AOLKONbHble obpa3oBaTenbHble, 0bLweobpa3oBaTenbHble U Apyrve yupexaeHus,
npokypop. bnuskumu poacTBeHHukamu pebeHka, KoTopble MOryT obpaTuTbCs B Cyd C MCKOM 06 orpaHuyeHun
POAMTENbCKUX NpaBs, ABASAIOTCS OAUH U3 ero poauTenen, AeayLwkn n 6abyLikn, NONHOPOAHbIE N HEMOMHOPOAHbIE
BpaTtba 1 cectpbl (M. 8 MNMocTaHoBneHus MNMneHyma BepxosHoro Cyaa P® ot 14 Hos6psa 2017 1. N 44).

I'IpOKypop n npencrtaBUTeENlb opraHa Onekn un nonevnTenbCcTBa AOJIKHbI yH4aCTBOBATb B PpaCCMOTPEHUN Oen
006 orpaHun4eHnn poanTesibCKnUX npas.

MpoueccyanbHble 0COGEHHOCTM PacCMOTPeHWUst gen 00 orpaHuYeHun pPoAUTENbCKMX MPaB aHanornyHbl
0COBEHHOCTAM pacCMOTPEHUSI Ae O NULLEHWUM POAUTENBCKMX Npae.

Mpn peweHnn Bonpoca OO0 OrpaHUYEeHMM POAUTENLCKMX MNpPaB CyAd YYUTbIBAET XapakKTep M CTemneHb
ONacHOCTK, BO3MOXHble MOCNEACTBUSA LNs1 XU3HU WM 300poBbs pebeHka B Cryvyae OCTaBMEHUs ero ¢
poouTensamun, a Takke MHble 0BCTOATENbCTBA (B YACTHOCTU, MPU BMHOBHOM MOBEAEHMM poauTenen (OQHOro u3
HMX), co3gatollemM onacHocTb Anst pebeHka, - 0CO3HalT N POaUTENM BUHOBHOCTb CBOEFO NMOBEAEHUSI U UMEIDT
N CTOMKOE HaMepeHWe M3MEHUTb €ro B MyYLIY0 CTOPOHY, Kakue KOHKPETHble MEpbl HaMepeBalTCs MPUHATb
nmMBOo NPUHANW B LENSIX UCMPaBIEHNs1 CBOErO NOBeAEHMS).

MNocnepncTBus orpaHnyYeHus poaMTeENbLCKUX nNpas onpegeneHsl cT. 74 CK P®. OHu BO MHOMOM CXOAHbLI C
NOCNeAcTBUAMU JIULIEHUS POAUTENBLCKUX MpaB: B YaCTHOCTW, POAUTENM yTpaumBaloT MpPaBO Ha BOCMUTAaHWE,
obpasoBaHue pebeHka, 3aWwuTy ero npas U UHTEPECOB, NpaB, NPeAYCMOTPEHHbIX TPYAOBbLIM 3aKOHOA4ATENLCTBOM
N 3aKoHOOAaTeNbCTBOM O coumanibHOM obecrnedeHunu, HO He ocBoboXaalTCa OT 0653aHHOCTM NO CoAepXKaHWUio
pebeHka. B To e Bpems MOCNEACTBMA OrpaHMYeHUs POAUTENbCKUX MpaB UMEINT onpeaerieHHble 0COBeHHOCTH
MO CPaBHEHUIO C NULLEHMEM POAUTENbCKMX NPas:



- npaea M o6sA3aHHOCTV poauTeneil He MNpekpallalTcs, a JWlb OrpaHWYMBAlOTCH, W, Kak MpaBwio,
orpaHuYeHne HOCUT BPEMEHHBIN XapaKTep;

- poaMTENsAM MOryT ObITb pa3peLleHbl KOHTaKTbl ¢ pebeHkoM B COOTBETCTBMM CO CT. 75 CK PO;
- He MpekpaLLaTcsl anMMeHTHble 06513aTenbCTBa, HAacNeACTBEHHbIE NMPAaBOOTHOLLEHUS;
- MHEHUWe poauTenen y4nTbiBaeTCs NpU N3MeHeHUn hammnmmn pebeHka.

B cnyuae ecnu oba poauTenst orpaHnyeHbl B POAMTENbCKMX NpaBax, HeT B XWBbIX APYroro poauTens unm
OH NULLEH POAUTENBCKMX Npas NGO MECTO HAXOXOEHUS ero HEM3BECTHO U HeT APYrnX Brmn3Knx poaCTBEHHUKOB,
cyn nepefaeT pebeHka Ha MorneyeHue opraHa orneku U nonedynTenbCTBa, KOTOPbIA BrpaBe nepenatb pebeHka
non oneky (none4nTenscTBo), B NPUEMHYIO CEMbIO, AETCKMIN OM cemeiHoro Tuna u T.4. MNepenada pebeHka Ha
yCbIHOBINEHNe 6e3 cornacusi poauTeneil, orpaHNYeHHbIX B POAMTENbCKMX NpaBax, He AoMyckaeTcs.

B TeuyeHue Tpex OHeEW C MOMEHTa BCTYMNNEHUS PELUEHUST B 3aKOHHYIO CUMy Cy[ HanpasrsieT BbINUCKY K3
pelleHns cyaa o6 orpaHM4eHUn B POAMTENbCKUX MpaBax B opraH 3arca.

B nocnepyowem orpaHMveHne poaMTENbLCKUX MpaB MOXET ObiTb OTMEHEHO cyaoM B nopsigke cT. 76 CK
P®. Ecnn ocHOBaHUA, B CUmy KOTOPbIX poauTenu (OOuUH M3 HKX) Obinn orpaHMYeHbl B POAUTENLCKUX MpaBax,
oTnanu, cya no Ucky pogutenen (OAHOro U3 HMX) MOXET BbIHECTU peLLeHne 0 BO3BpaLleHun pebeHka poantenam
(ogHOMY M3 HMX) MU 0O OTMeHe COOTBETCTBYKOLLMX OrpaHuyeHun. Cyg C y4eToM MHeHusi pebeHka BripaBe
OTKasaTb B YAOBNETBOPEHUN MUCKA, ECNN BO3BpaLleHne pebeHka poautensiMm (0GHOMY M3 HUX) NPOTUBOPEYMUT €ro
nHtepecam. Cornacusa pebeHka, gocruriero Bo3pacta 10 nert, Ha OTMEHyY OrpaHWYeHUs pOOUTENbLCKUX NpaB He
TpebyeTcs.

OnepaTvBHOW  Mepol  aAMUHUCTPATMBHOIO  BO3OEMCTBUA WM OJHOBPEMEHHO  3alluTbl  NpaB
HEeCOBEpLLEHHONETHErO, He CBSI3aHHOW C IULIEHWEM WNU OrpaHUYeHUEeM pPoOUTENbCKUX NpaB, SBMSeTCs
oToGpaHue peGeHKa NpU HenocpeACcTBEHHOW Yrpo3e XXW3HU pebGeHKa Unu ero 3goposblo. [aHHas mepa
UMeeT crieayroLe ocobeHHOCTU:

1) ocHOBaHMEM e€e NPUMEHEHMUS SIBNSIETCA HENOCPEACTBEHHAs yrpo3a XM3HU pebeHka Unm ero 3g0poBbio,
noa KOTOpoW crnegyeT MOHUMaTb Yrposy, C OYEBUAHOCTbIO CBUAOETENLCTBYHOLLYIO O peanbHON BO3MOXHOCTU
HacCTynmneHnss HeraTUBHbLIX NOCMNEACTBMI B BMOE CMEPTU, NMPUUMHEHNUS Bpeaa U3NYECKOMY UIN MCUXMYECKOMY
340poBbl0 pebeHka BCreAcTBME MOBeaeHus (OencTtBur unm 6esgencteust) poautenen (0gHOro M3 HuMx) nubo
MHbIX KU, Ha noneyYyeHnn KoTopbIX pe6eH0K HaxoauTcA. Takne nocnencTeBunAa MoryTt ObITb Bbl3BaHbl, B YaCTHOCTMW,
OoTCyTCTBMEM yxoda 3a pebeHkoM, oTBevatoLero mnamonornieckum noTpebHocTsM pebeHka B COOTBETCTBMM C
ero BO3pacTOM W COCTOSIHMEM 3[40pPOBbS (Hanpumep, HenpefocTaBlieHWe MarnoneTHeMy pebeHKy BoAbl,
COOTBETCTBYIOLLErO NUTaHWS, KPOBa, HEOCYLLECTBIEHME YX04a 3a rpyaHbiM pebGeHkoM NnMbo ocTaBneHune ero Ha
anvtensHoe Bpems 6e3 npucmoTpa).

Xapaktep M CcTeneHb OMacHOCTM [OSMKHbl ONPedenATbCs B KaXZOM KOHKPDETHOM Criyyae C y4eToMm
BO3pacTa, COCTOsIHUSI 340poBbsl pebeHka, a Takke WHbIX obcrosaTensctB (n. 28 [NocTtaHoBnenus lMneHyma
BepxoBHoro Cyna P® oT 14 Hosi0psa 2017 1. N 44).

BaxHbIM SIBNSAETCS TO, YTO TSDKENOe MaTepuaribHoe MNONoXeHne cemMbu camo no cebe He saBnsdeTcs
[OCTaTOYHbIM OCHOBaHWEM ONsi OTOOpaHuA geTten y poguTenen, ecnu poautenn gob6pocoBECTHO WCMOMHSAOT
CBOM 00S13aHHOCTM MO BOCNUTaHUIO AeTel, 3aboTATCA O HMX, co34atoT HeobxoauMble YCroBUS AN pasBUTUS
JeTell B COOTBETCTBUM C MMEKLLMMUCA MaTepuarnbHbiMM U (PUHAHCOBBLIMM BO3MOXHOCTAMU cembkn (n. 33
MocTtaHoBnenus MNMneHyma BepxosHoro Cyaa P® ot 14 HosA6psa 2017 1. N 44);

2) Heob6X0aUMO onepaTMBHOE YCTPaHEHME Yrpo3bl B OTHOLLEHMM pebeHKa Anga ero cnaceHus;

3) naHHasi Mepa MOXeT ObiTb NMPUMeHeHa He TOMNbKO K poauTEensM, HO U K APYrM NULaM, Ha rnornevyeHun
KOTOPbIX HaxoauTcs peGeHoK;

4) peweHne 06 oTobpaHuM peGeHKa HOCUT aAMUHUCTPATMBHBLIA XapakTep W MpUHUMaeTcs B Buae
COOTBETCTBYIOLLErO aKkTa opraHa WUCMonHUTENbHON Bnactu cybbekta Poccuiickoin ®egepaummn nubo akTa rnasbl
MyHMUMNanbHOro obpasoBaHUss B Crnyyae, €CnM  3aKoHOM cyGbekTa ®depgepaumn opraHbl MECTHOro



caMoynpaBieHNsi HageneHbl MNOfTHOMOYMSMU MO OMEeKe U MOMEeYUTENbCTBY B COOTBETCTBUM C dheaepanbHbIMu
3aKoOHaMu;

5) NpuMeHeHVe OaHHOW Mepbl OCYLUECTBNSAETCA OpraHamy OMeKu U MoneynTenbCTBa, KOTopble OOMKHbI
obecneunTb BpeMeHHOE YCTPOCTBO pebeHka;

6) 0 NpMMeHeHUM JaHHOW Mepbl OOMMKEH ObITb YBeAOMIEeH Npokypop. B Tom cnydvae, ecnu npokypop He
cornaceH ¢ JaHHOM Mepon, OH BNpaBe B COOTBETCTBUM CO CT. 28 denepanbHOro 3akoHa oT 17 aHsaps 1992 r. N
2202-1 "O npokypatype Poccuiickon deaepaumm" npuHeCTn NpOTECT Ha aKT, HapyLlalwLwmMi npaBa Yenoseka u
rpaxgaHuHa, B OpraH unm OOSMKHOCTHOMY MLy, KOTOpbIE M3danu 3ToT akT, bo obpaTtnTbes B cyq B NOpsiaKe,
npeaycMOTPEHHOM NpoueccyanbHbiM - 3akoHogaTtenbcTBom Poccuiickonn Pepepaumun. [lMpeactaBneHne 006
yCTpaHeHuM HapylweHun npaB M cBobog 4YenoBeka W rpaxgaHuHa HanpaBnseTcs MPOKYpOpoOM WAn ero
3amMecTuTeneM B opraH Unv JOSMKHOCTHOMY 1Ly, KOTOPbIE€ NOMHOMOYHbI YCTPaHUTb OONYLWEHHOe HapyLleHue;

7) B Te4yeHVe ceMu OHel Nocrie BbIHECEHWUS aAMUHUCTPATMBHOIO akTa COOTBETCTBYIOLUIA OpraH B fvue
CBOEro NMpeacTaBuTens obs3aH obpaTtuUTbCs B CYA C MCKOM O JIMLLEHUM UMM OFpaHUYEHUM POAUTENIbCKUX MpaB;
Kak 1 robble AeNCTBUS aAMUHUCTPATUBHBLIX OPraHoB, OENCTBUA OPraHoB OMEKU U MoneYnTenscTBa MoryT BbiTh
obxarnosaHbl poaMTensMu B cya.

PebeHok MoxeT ObiTb mepejaH APYroMy poauTento, POACTBEHHMKaM, a Mpu OTCYTCTBUWM TaKOBbIX - B
aetckni gom. B ganbHenwem Bonpoc o6 ycTporicTBe pebeHka byaeT pelueH nmbo B cyaebHom (06 onpegeneHmm
MecTa Xutenbcrea pebeHka, o Bo3BpaTte pebeHka u ap.), Nnnbo B agMMHUCTpaTMBHOM nopsgke (0 nepeaaye nop
ofneKky WUnu noneyvnTenscTBO, B NPUEMHYI ceMbio M Ap.). B Tom cnydvae, ecnun pebeHok 6bin oTobpaH y nuu,
3aMeHSILLNX poauTernen (YCbIHOBUTENEN, OMNEKYHOB, Noneuntenen, NPUeMHbIX pogutenen), AN HUX BO3HUKAaKOT
COOTBETCTBYIOLLNE NPABOBLIE MOCMEACTBUS,, @ UMEHHO OTMEHa YCbIHOBMEHUS, OTCTPaHEHWE OT 00A3aHHOCTEW
onekyHa (noneynTens), pacTopXXeHue JoroBopa o nepefaye pebeHka B NPUEMHYIO CEMbIO.
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Maea 6. AIMMEHTHBIE OBA3ATEIIbCTBA
§ 1. Obwasa xapakTepucTnka anMMeHTHbIX 0693aTeNnsLCTB

Pooutenn o6s3aHbl cogepxaTb CBOMX HECOBEPLUEHHONETHUX OeTel, a Takke HeTpyLoCnoCOGHbIX
COBEpPLUEHHONETHUX AeTen, Hyxaatowuxca B nomowwm (n. 1 cr. 80, n. 1 cr. 85 CK). TpygocnocobHble netu
00653aHbl cogepXaTb CBOMX HETPYAOCMNOCOOHbIX, HYXOAKLWMXCA B NOMOLLM poauTenen n 3abotutecs o Hux (n. 1
cT. 87 CK). MNpn Hannuumn onpefeneHHbIX YCnoBui geayLwkn n 6adywku oba3aHbl cogepkaTb BHYKOB, @ BHYKM -
cogepxatb Aedywky n 6abywky (ct. cT. 94, 95 CK), BOCNUTaHHWKN OOIMKHbI cogepXaTb CBOUX (PaKTUYECKMX
Bocnutatenen (cr. 96 CK) n 1.4. CywecTBEeHHbIM MPU3HAKOM TakMX MPaBOBbIX CBA3EW SBNAETCA TO, YTO MX



00BbeKTbl OTHOCATCS K YMCMYy OTHOCUTENbHO onpepeneHHbiX. COOTBETCTBEHHO, CyOBbeKTMBHOE npaBo (Ha
nonyyeHne cogepxaHus) N KOpPeCnoHAMPYOLWAsa ¢ 3TUM NpaBoM 00A3aHHOCTb (MPeAoCTaBNATb CoOAepXKaHMe) He
onpegensaTca 1 no obwemy npaBuny He MOryT ObiTb onpeaerneHbl JOCTaTOYMHO 4eTko. Tak, O4eBUOHO, YTO
cogepxaHve BknovaeTr B ceba obecneyeHne noTpebHocTem B nuTaHun, opexae w T.n. OpgHako
KOHKpeTU3npoBaTb 06beM coaepxaHus (B TOM YMCNEe KONMYECTBO Yero-nnbo, KayecTBo U Np.) HE HYXHO.

lMpu HOpmanbHOM OOCTAHOBKE B CEMbE MNPedoOCTaBliEHVME coAepXaHus (JeTam, poguTensm u ap.)
OCYLLIECTBNSIETCS aBTOMaTU4eCKM, Kak camo cobol pasymetolleecs gencrene. MimeHHo noatomy B n. 1 cT. 80 CK
P® nocne cnos 06 06s13aHHOCTU poauTenen coaepaTb CBOMX HECOBEPLUEHHONETHUX OETeN YTOUYHAETCH, YTO
nopsgok 1 hopma npegocTaBneHns cogepXaHusa onpeaenstoTca poauTensMm caMoCcTOoSATENbHO. 3aKoH, yka3as
Ha 0653aHHOCTb OHOrO NuLa coaepXaTb Apyroe NuUo, He BMELLUMBAETCS B HOPManbHbIN xon cobbiTuini. BmecTe
C TEM NULLO, MMEKLLIEE MPaBO MosydaTb cogepkaHue, MoXeT NoTpeboBaTh ynnartbl anMMeHTOB. Yalle Bcero a1o
MPOUCXOAMWT, €CNN Cry4aeTcsl KakoM-To cCOOM B pas3BUTUU CEMEWMHbIX OTHOLIEHWI (KTO-NMOO YKIOHsieTca OT
UCMoMNHeHNss 00A3aHHOCTM MO MPEedOoCTaBIEHVNIO COAEPXKaHWs, BO3HUKaeT KOHMNMKT no noBody obbema
cogepxaHusa 1 T.n.). Jlnyo, obA3aHHOe NpefocTaBnATb COAepXKaHue, MOXET NPearnoXvTb YyNpaBOMOYEHHOMY
nMuy KOHKpeTU3MpoBaTb COOTBETCTBYIOLYIO 0083aHHOCTbL cornaweHnem o6 ynnate anuvmeHToB <1>. B
pesynbTaTte npaBo MorlyYaTb copepxaHue TpaHcdopmupyeTcsi B NpaBo nony4yaTb anuMeHTbl. Bo3HukaeT
anuMeHTHoe 00s3aTenbCTBO. Takas TpaHcdopMauusa ocyllecTenseTca nNubo B pesynbTate 3akoYeHus
aNMMEHTHOTO CormnalleHus, nMMbo Ha OCHOBaHWUM pPeLLEHNs cyaa unm cyaebHoro npukasa.

<1> Takoe cornalweHne Ha3blBaloT Takke arlMMEHTHbIM OoroBopom uinn ariniMeHTHbIM cornalleHneMm.

Ctporo rosops, Bbinnarta anMMEHTOB - 3TO TOXe npedocTaBneHue cogepxaHuusa. Ho npu Hanmumm
anuMeHTHoro obsizaTenbCcTBa NPOUCXOOAUT KOHKpeTusaumsa npas u 0bs3aHHoCcTen. HeHyxHas npu HopMarnbHOM
pa3BUTUM CEMENHBIX OTHOLLEHWUA, OHa Heobxoamma, Korga BO3HUKaT KOHNUKTBI NMBOo Koraa Ha To eCTb BONA
YYaCTHUKOB COOTBETCTBYHIOLLMX COLMANbHbIX CBA3EN.

Hopmbl cemeliHoro 3akoHopaTenbCTBa, npedycMaTpuBatowme obsisaHHOCTM genywek u 6abywek no
COAEpPXXaHWIO BHYKOB, NMACbIHKOB W Magyepuy No COAEepXXaHWul oTyuma M madexu u T.n. (cT. cT. 93 - 97 CK),
copMynupoBaHbl Takum obpasom, 4TO M3 HUX cregyeT, OyaoTo cooTBeTcTByHOLWME 00513aHHOCTM MOTyT
CYyLLEeCTBOBATb TOMIbKO B paMKax arMMeHTHbIX 00si3aTenbCcTB. Tak, HECOBEPLUEHHONETHUE HyXXOaloLwmecs B
noMowm OeTn B Cry4yae HEeBO3MOXHOCTM MOSTyYEHMSI COAEpXXaHus OT CBOUX poauTener MMeEKT MpaBo Ha
nony4yeHne B cygebHoM nopsiake anMMeHTOB OT CBOMX AenyLlkym u 6abywikm, obnagarwmx HeobxoaMmbiMn Ans
aToro cpegcrteamm (ct. 94 CK). B cBa3u ¢ aTum cnegyeTt OoTMETUTb, YTO, BO-MEPBbIX, B3bICKAHWE aNMMEHTOB B
cynebHom nopsioke BO3MOXHO MMEHHO NMOTOMY, YTO CyLLEeCTByeT 06513aHHOCTb codepkaTb BHYKOB (Npy Hanuyum
Ha3BaHHbIX YCIOBWUI); BO-BTOPbIX, aliMMEHTbl MOrYT BbIMflayMBaTbCA HA OCHOBAHWM arMMEHTHOrO COrMnaLleHus,
3aKrMYeHNe KOTOPOro BO3MOXHO OMATb-TaKM MOTOMY, YTO €CTb 00s3aHHOCTb MPeAoCTaBnsATb COAEpPXKaHME;
B-TPETbMX, AeOYyLKA U 6abyliku MOryT npefocTaBnsTe CoAepXXaHue BHyKam U Mpu OTCYTCTBMU alMMEHTHOrO
obsi3aTenbcTBa (korga HeT cornaileHus ob ynnaTte annmMeHTOoB, HET PELLEHUS Cyda O B3bICKaHUU alIMMEHTOB).

AnnmeHTHoe 0053aTenbCTBO He MOXeT BO3HUKHYTb CaMO nNo cebe. Ero nosieneHne BO3MOXHO NULLb
NOCTOJIbKY, TMOCKOJ1IbKY CylleCTByeT 00s13aHHOCTb npegocTaBndTb cogepXXaHne n 3T1a 00s13aHHOCTL B0 He
UCMonHsieTcd, nMbOO UCMOMHSAETCA HeHaanexallum O6p830M, nmbo Bce WM KTO-TO U3 y4aCTHUKOB
COOTBETCTBYHOLLEro OTHOLWeHUA noxenannm BOSHUMKHOBEHUA alrTMMEHTHOIo obsizaTenbCcTBa.

OCHOBaHMAMN BO3HUKHOBEHUA anMMEHTHbIX 0083aTenbCTB SABMNSATCA HOPUANYECKUMe COCTaBbl.
Mpuyem B KkaxaoM criyyae, Korga 3akoH npedycMmaTtpuBaeT 06513aHHOCTb ynnavuBaTb anuMeEHTbl, Habop
fopuanyecknx akToB, BXOOSLUMX B OPUAMYECKUIA COCTaB, MOPOXAAKLWMIA COOTBETCTBYHOLEE aNMMEHTHOE
006513aTenbCTBO, OnpeaensieTcsi no-pasHomy. [puunHoOM Tomy siBRsieTcst cneuudunka cybbekTHOro coctaBa Tex
UM UHBIX CEMEWNHBIX OTHOLLIEHMI. YUMTBIBAKOTCA U HEKOTOpbIE UHbIE 06cTOoATENBLCTBA (06 3TOM - ganee). Ho BO
BCEX Cryyasix B IOPUAMYECKUA COCTaB, HA OCHOBaHUM KOTOPOro BO3HMKAET anuMeHTHoe 06s13aTenbCTBO,
BKItovaeTcs nNubo cornaileHne ob ynnate anvMMeHToB, NMOO pelueHne cyda (cyaebHbii npukas) O B3biCKaHWM
anumeHToB. Tak, B OCHOBaHUM anMMeHTHOro obs3aTtenbcTBa poauTenel B OTHOLWEHUN HECOBEPLUEHHONETHNUX
OeTell HaxoOuTcs TakoW (PaKT-COCTOsIHME, Kak poACTBO MepBOM cTeneHu, M nubo cornaweHne ob ynnate
anuMeHToB, NMBO pelleHne cyaa.

AnumeHTHoe 006513aTenbCTBO aeaywkm m 6a6yLm<v| BO3HUKaeT npu Hann4nm rpunan4eckoro coctaBa,



BKITHOYatoLLLero B cebs crneayoLume opuandeckme dakTbl:
a) poacTBO BTOPOW cTeneHu (hakT-cocTosHme);
©0) Hy>KOaeMoCTb BHYKOB B MOMOLLM;
B) HEBO3MOXXHOCTb MOJSTy4YEHUS COAEPXKAHNUS BHYKAMWU OT CBOUX POAMUTENEN;
r) Aegywka n 6abywka obnagatT cpeacTBammn, HEOOXoAUMbBIMUN A5 YNNaTbl aNTMMEHTOB;
4) Hannyne anMMEHTHOro CornalleHusl Unu peLleHns cyaa.

OcHOBaHUS BO3HVMKHOBEHMS aNMMEHTHbIX 06A3aTenbCTB onpenensaTcs B ctatbax CemenHoro kogekca
P®, npegycmarpuBaowmx 0693aHHOCTM KOro-nmbo copepxkaTb Koro-nmbo (ynnadmeaTb anmMMeHTbl KOMy-nnbo) (
cT. cT. 80, 85 - 90, 93 - 97).

Cy6beKkTamm anMMeHTHOro o6#A3aTenbCTBa SABNATCA NuUUO, 006s3aHHOEe ynnaymBaTb anuMeHTbl, U
nonyyaTtenb anvMeHTOB (COOTBETCTBEHHO POAMTENM W WX HECOBEPLUEHHONETHNEe AeTW, Npu  Hanuuum
onpefeneHHbIX YCNOoBUA - pOOUTENM M UX COBEPLUEHHONETHME HeTpyaocnocobHble AeTu, AeayLlkn u 6abyLuku,
BHYKM 1 Ap.).

OG1BbEeKTOM anuMeHTHOro obsasaTenbcTBa ABNANTCA AENCTBUA MO ynnaTe anuMeHTOB. 3aKOH COOEepXuUT
pas3nuyHble yka3aHus Ha OObekT anMMeHTHoro obs3atenbcTBa B 3aBMCMMOCTM OT TOrO, CyllecTByeT N
cornalwieHne ob ynnaTte anMMEHTOB UMM anvMeHTbl B3bICKMBAKOTCS Ha OCHOBaHWM pelleHust cyga. Bo BTopom
crnyyae anvMeHTbl ONpeaensTcs B AONEBOM OTHOLLEHUM K 3apaboTky u (unu) nHomy goxody nubo B TBEpOOW
AeHexHon cymme. Pasmep annmeHToB ycTaHaBNMBaeTCs CyAOM B TBEPOON AEHEXHOW CyMME, COOTBETCTBYHOLLEN
onpedeneHHoOMY u4WiClly MWHMMAanbHbIX pa3MepoB onnaTtel Tpyaa. EcTe cnyyau, korga pgonyckaetcs
KOMOWHMPOBAaHUE - anMMeHTbl B3bICKMBAOTCA OAHOBPEMEHHO B AONAX OT CyMMbl 3apaboTka nnm MHOro goxoaa v
B TBEPAON LEHEXHOWN CyMME.

ANUMEHTHbIM cornalleHneM MOXeT NpedycMaTpuBaTbCs, YTO anvMMeHTbl YMNnayumBalTca B OONSAX OT
3apaboTka W (MnNW) WHOro [Joxoda nNnaTenblivMka anuMeHToB, B TBEpOOW [AEHEeXHOW Ccymme, nNyTem
NpeaocTaBneHnsl UMyLLecTBa 1 T.4.

Mo cTpykType copepxaHWs anvMeHTHoe o006s53aTenbCTBO AABMSIETCA MNPOCTbIM: OOHAa CTOPOHA
(nonyvyatenb anMMeHTOB) UMeeT npaBo TpeboBaTb onpedeneHHOro NoBeAeHns (ynnaTtbl anMMeHTOB), a Apyras
CTOpOHa (NnaTenbLUMK anMMeHTOB) HECET COOTBETCTBYIOLLYIO 06S3aHHOCTb.

ANVMeHTbI AOMKHbI yNnaynBaTbCs B CPOKM (Nepuogbl), YyCTAHOBIEHHbIE anMMEHTHbIM COrfalleHnem unm
pelweHvem cyaa. B cnyvyae HecBoeBpeMeHHON ynnaTtbl anMMeHTOB (NMpy NPOCPOYKE UCMIONHEHUS) BUHOBHOE NNLIO
npuBnekaeTcs K OTBeTCTBEHHOCTWU. [lpu 3TOM [enCTBYIOT pasnuyHble npaBuna B 3aBMCMMOCTM OT TOrO,
BbIMIIA4YMBAIOTCA anMMEHTbl Ha OCHOBAHWM anVMMEHTHOro COrfalleHusl UM Ha OCHOBaHWM cydebHoro akta. B
nepBOM Crny4ae Mepbl OTBETCTBEHHOCTV OMNpeaensioTcs cornaweHvem ob ynnarte anumeHToB. Hanpumep, moxeT
ObITb NpeaycMOTpeHa BbinfaTa HeycTOMKW;, ee pasMep W BWUA Takke OnpeaensioTcs cornaweHvem. Ecnu xe
anuMeHTbl BbINAYMBaOTCA Ha OCHOBaHMM cydebHOro akta, TO B Cly4ae NPOCPOYKM MCMOSMHEHMS nuuo,
06sA3aHHOe ynnaymBaTtb anMMEeHTbl, JOMKHO BbinnaynBaTb HeycTonky B pasmepe 0,5% CymMMbl HEBbINMAYEeHHbIX
anuMEeHTOB 3a Kaxabln AeHb npocpoyku (n. 2 cT. 115 CK). YcTaHoBneHWe 3akoHOM Takon Mepbl OTBETCTBEHHOCTY
CTUMYNMpYeT nnaTenbLinKa arnMMeHTOB K HeJOMNYyLLEeHNI0 MPOCPOYKM, @ eCnn OHa NPoM3oLwna, To K ckopenwemy
ucrnonHeHnto obsasatenbcrTBa, nbo yem 6Gonee gnuTenbHbIM OyaeT Mepvod MPOCpoYkM, Tem Gonblie Oyaet
pasmep HeycTowku. Kpome TOro, ¢ mnaTenbliyka anuMeHTOB MOryT ObiTb B3bICKaHbl YObITKM, MPUYMHEHHbIE
MPOCPOYKON MCMOMHEHUA anuMMeHTHbIX obs3aTtenbcTB. Hanpumep, B CBA3M C TeM, YTO anuUMEHTbl He
BbINnayMBanucb, nonyyarens anMMEHTOB BbiHYXAeH Obin 3akniovatb Bo3MesaHble ("'nog npoueHThl") AoroBopbl
3alma, No KOTOPbIM nofnyvan CyMMbl, COOTBETCTBYIOLUME pasMepy MpuUYMTalomnxcsa eMmy arnvMMeHTOB;
BbiMfla4ynBaemMble MM 3ariMogaBLy NPOLEHTbl U ByayT yObiTkaMu. YObITKA B3bICKUBAIOTCA B YacTW, HE MOKPLITOW
HeycToukow (. 2 cT. 115 CK).

Kak yXe oTMe4YanocChb, nnartenbluK allIMMeHTOB MOXeT ObITb npuerie4eH K OTBETCTBEHHOCTU INLLb Npu
Hann4mm ero BUHbI B HEWUCMNOJTHEHUN (HeHa,qnemau.l,eM I/ICI'IOJ'IHeHMM) obsizatenbcTBa. B cny4yae HapylleHuda
obsi3aTenbCcTBa BMHA NnaTenblUMKa anvMMEHTOB npes3toMnpyeTcda - OTCYTCTBME BUHbI [OKa3blBaeTCA INULOM,



HapywuBwMM 0653aTenbcTBO. Tak, MnaTenblUMK anvMMeHTOB OCBODOXOAeTcs OT OTBETCTBEHHOCTW, ecnu
OOKaXeT, 4YTO HapylleHMe anuMeHTHOro obsisatenbcTBa MpoOM3OLWLNO Beneactsue 6GonesHu, 3adepiku
3apaboTHom nNnatbl U T.M. (06 OTBETCTBEHHOCTU CM. Takxke CT. cT. 15, 330 - 333, 393, 394, 401, 404, 406 K).

MpekpalieHme anuMMeHTHbIX 06513aTeNbCTB MPOUCXOANUT MO PasnYHLIM OCHOBaHWSIM B 3aBUCUMOCTU OT
TOro, B3bICKMBANUCb arMMEHTbl MO PELUEHWIO CyAa WNW ynnayvMeBanuMcb B COOTBETCTBUM C  alUMEHTHbLIM
cornaweHnemM. Bo BTopom criyyae 06513aTenbCTBO NpekpalaeTcs:

1) cMepTbio OOHOW N3 CTOPOH CornalleHus;
2) nctedyeHnem cpoka AeVCTBUSA COrmnaLLeHNs;
3) No OCHOBaHMAM, NPegyCMOTPEHHbLIM COrnalleHNEM.

Ecnu anvMmMeHTbl B3bICKMBanMCb B CydebGHOM nopsigke, TO OCHOBaHUAMW MNpeKkpalleHus anvMeHTHOro
obsAzaTenbcTBa MOryT 6bITh cnegyoLme obcToaTenscTea:

1) DocTkeHne peGeHKoM COBEPLUEHHONETUS MU NpUobpeTeHne HeCOBEPLLEHHONIETHUMI AeTbMU NOSHOM
[eecrocoBHOCTU 10 AOCTMKEHUS UMW COBEPLLEHHONETUS;

2) ycblHOBNEeHWe (yaouepeHue) pebeHka, Ha cofepXkaHne KOTOPOro B3bICKMBANMUCh aniMMEHTbI;

3) BocCCTaHOBMEHWE TPYAOCMNOCOGHOCTM WM MpeKpalleHe HyXXOaeMocTM B MOMOLLM MofyyaTerns
anMMeHTOB, ecrnn 3TV 0BCTOATENbLCTBA NPU3HaHBLI CY0M;

4) BCTynneHne HeTpyaoCnocoBGHOro HyxaatoLwerocsi B MOMOLLM BbIBLLEro cynpyra - nofyyatens anMmMeHToB
B HOBbIV Opak;

5) cMepTb nMua, NonyvarLwero anuMeHTbl, Uy nuua, oba3aHHoro ynnadmeatb anuMmenTsl (cT. 120 CK).

CrenyeT MMeTb B BUAY, YTO MpekpalleHne anuMeHTHoro obsizaTenbCTBa OTHIOAb HE BO BCEX Chydvasix
cBuaeTenbcTByeT 06 yTpaTe npaBa Ha MofydeHVWe cofepxaHus. Hepegoko BO3MOXHO BO3HMKHOBEHME HOBbIX
anMMeHTHbIX 06s3aTenbCcTB, B TOM 4YUCIe Mexay Temu Xe nuuamu. Tak, UCTeYeHMe cpoka [JencTBust
anMMEHTHOrO CorfnalleHusl, Kak U npekpaweHme ob6s3aTenbcTBa MO OCHOBAHUSIM, NMPEAYCMOTPEHHBIM 3TUM
cornalleHnem, faneko He BCerga oO3Ha4yaeT TrpekpalleHve npaBa Ha MonydeHue cofepxkaHus. B
COOTBETCTBYHOLLUX Crydasix MOXeT NpeaoCTaBNATbCA coAep)KaHue B OTCYTCTBME anMMEHTHOro obsizaTenbCcTBa:
MOXeT ObITb 3aKINioYeHO HOBOE corfnalleHne o6 ynnaTe arnuMeHTOB NGO OHW MOTYT B3bICKMBaTbCH Ha OCHOBAHWUM
peweHuss cyda. PeGeHok, AOCTUMUMIA COBEPLUEHHONETUS WAW CTaBLWMWI TMONHOCTBIO AeeCcrnocoGHbIM [0
AOCTWDKEHUSI COBEPLUEHHOMETUSI, MOXET CTaTb HETPYAOCMNOCOGHBLIM U Hy>KAaWMUMEs B nomoLumn. B pesynbtate y
HEro nosiBAUTCA NpPaBO Ha MOfydYeHUe coAepXKaHus OT poauTenein, a 3HauyuT, MOXET BHOBb MOSIBUTLCS
anMmeHTHoe 06s3aTenbcTBO. Ecnn 06513aTenbCTBO NpekpaTunocb, NOTOMY YTO NonyyaTenb arvMMEHTOB cTarl
TPYAOCNOCOGHBIM UMK MepecTan HyXaaTbCs B MOMOLUM, TO HE WCKIOYEeHO, YTo obcToATenbcTBa MOryT
N3MEHUTBLCS U Y HETO CHOBAa MOXET MOSIBUTLCS MPAaBO Ha NofydYeHVe CoaepkaHus, criefoBaTenbHO, MOXXeT BHOBb
NOSIBUTBLCS U anMeHTHoe 06513aTeNbCTBO.

§ 2. ANMMEHTHbIN JOroBOp

Kak n3BecTHO, B ceMelHOM npaBe COOepXUTCS OOMbLUOe YMCMO UMMepaTuBHbIX HOopM. OAHako ecTb
HeMano HOpM AMCMO3UTMBHbIX, NpPegyCcMaTpUBaloWMUX BO3MOXHOCTb YperynMpoBaTb CeMeWHble OTHOLUEHUS
COrnaLleHNsMN y4acTHUKOB Ha3BaHHbIX CoLMarnbHbIX CBA3EW, B TOM YMcre cornawleHmsamum ob ynnate anMmeHToB
(anmMmeHTHbIMKM goroBopamu). B 6onblinHcTBE HOpM 06 ynnaTe anumeHToB hOpPMYNMPYOTCS XeCcTKne npasuna,
KOTopble npeaBapstoTcs ykasaHueM: "pu oTcyTCcTBUM cornaweHus ob ynnate anumeHTos..." (cT. cT. 81, 83, 85 -
87, 89, 91, 98 CK). HonylwieHne Takoro poga [OroBOPOB BMOSHE OMNpaBOaHHO Kak UCXOAS M3 couuManbHOn
CnNpaBeAnMBOCTW, TaK M PYKOBOACTBYSACH "4MCTO" opuamyeckumm coobpaxenusmu. Ecnm nuuo, obssaHHoe
ynnauvBaTtb anuMeHTbl, ¥ fMLO, UMetoLLiee NPaBo MX nonyvaTb, AOroOBOPUIUCE O TOM, Kak ByayT ynnaumBaTtbCs
anvMMeHTbl (B KakoM pasMepe, B Kakume CpPoKM K Mp.), TO No obuiemy npaBuily He MOXET ObiTb CKONbKO-HUOYOb
ybeanTenbHbIX OCHOBaHU UrHOPUPOBaTb BOMKO 3TUX CyObEKTOB, TeM Gonee 4TO Yalle Bcero cornaweHuns ob
ynnate anuMeHTOB 3akKmiloyalTCs Ha YcrnoBusX, Bonee BbIrOAHLIX AnS nonydvaTens anumeHToB ("cnabon
CTOPOHbLI"), B CPABHEHWUU C YCMNOBUSAMU, NPEAYCMOTPEHHbIMU 3aKOHOM. B MpoTnBHOM cny4dae (ecnu nony4vaTento



anuUMEHTOB MNpeanaralTcsd MeHee BbIroAHble ycrnoBusi) "crabow  cTopoHe" npeanovTuTenbHee He
[0roBapmBaTthbCH, HO NMPUHATE MMMNEPATUBHbIE YKa3aHMS 3aKOHa. A C TOYKM 3PEHUS IOPUAMNYECKON OYEBUOHO, YTO
npu OTCYTCTBMM cropa (UnvM gaxe Mnpu Cornacum CTOPOH) He criedyeT 00s3blBaTb YYACTHUMKOB CEMENHbIX
OTHOLWeHMNn obpallatbcs B Cya.

CornaweHue o6 ynnare anuMMeHTOB npeacTaBnseTr cobol rpaxaaHcKo-npaBoBoM gorosop <1>.
OcTaBnss B CTOpOHe COOOpaxeHus AOKTPUHANbHOIO Xapaktepa, noATBepXawluvMe AaHHOe YTBepXaeHue,
MOXHO 00OpaTuTb BHUMaHWe, B YaCTHOCTW, Ha criegywwme dopmManbHo-topugndeckne "MomeHTbl". K
3aKIMOYEHWIO, UCTIOMHEHNIO, PACTOPXKEHMNIO U NPU3HAHWIO HEAENCTBUTENbHBIM COrnalleHnst o6 ynnare anumeHToB
npuMeHsalTca Hopmbl [paxpaHckoro kogekca P® (cm. n. 1 cr. 101 CK). HecobniogeHue ycTaHOBMEHHOM
3aKOHOM (hOpPMbI cormnalleHms o6 ynnare anuMeHToB BrieveT 3a cobov NocneacTBus, NpeayCcMOTpeHHbIe M. 3 CT.
163 'K P® (cm. n. 1 cT. 100 CK). B paHHom Kopekce ykasbiBaeTcsa Ha HegonycTUMOCTb 3arora TpeboBaHuii 06
ynnarte anMMeHTOB, a Takke cofepXaTca HOBaLMW B OTHOLLEHMN 06593aTenbCTB Mo ynnaTe anvMMeHToB u T.4. (B
cT. cT. 25, 336, 383, 411, 414, 855, 1109, 1112, 1183 peyb nget 06 annmeHTax).

<1> Ha 370 06CTOATENbLCTBO YXE€ HEOOHOKpPaTHO YkasbiBarnocb B nwutepatype. Cwm., Hanpumep:
"paxkgaHckoe npaeo: YuebHuk: B 3 1./ MNog peq. A.l. Cepreesa, KO.K. Tonctoro. T. 3. C. 569.

BmecTe c TeM rpaxgaHcKo-npaBoBoO/ AoOroBop o6 ynnate anuMeHToB, Oyayun npegyCMOTPEHHbIM
CeMeWHbIM  3aKoHOAATenbCTBOM, MOMyyYurn onpefeneHHyio (cemenHo-npaBoBy) cneuudumky. 310 #”
ocobeHHOCTN CyObEKTHOrO CocTaBa, M yKasaHue Ha TO, YTO corfaweHwe ob ynnate anMMeHTOB MMeeT cuiy
ncnonHutensHoro nucta (n. 2 cr. 100 CK), n nonoxeHus, BkntoyeHHble B M. 4 c1. 101 CK P®, 1 npegnucanus,
copgepxawmecs B cr. 102 atoro xe Kogekca, u np. HekoTopble npasuna, 3auMCTBOBaHHbIE U3 [ paXKgaHCKOro
kogekca P®, B ctatbsix CemerHoro kogekca P® cdopmynupytotcs ropasgo bonee kateropmyHo (cp. n. 2 ct. 101
CKun.1cr1.450,n.1c1.452TK; n. 3 ct. 101 CKu ct. 310 MK).

MpakgaHCKo-NpaBoBON AOroBOp 06 ynnaTe afiMMEHTOB SIBISETCS:

- 6e3BO3Me34HbIM. OfHa CTOpPOHa 00SA3yeTcs NpefocTaBUThL YTO-NMOO APYrol CTOpoHe 6e3 nonyveHus
BCTpeYHoro npegocrasnenus (n. 2 ct. 423 IK);

- OAHOCTOPOHHUM (OOHOCTOPOHHE 0053bIBAOLWIMM): O4HA CTOPOHA HeceT 00s3aHHOCTb (ynnaynBaTtb
anuMeHTLl), a Apyras CTOpoHa MMeeT npaBo TpeboBaTb ee MCNoNHeHus (ynnaTtbl anvMMeHToB);

- KOHCEeHCyanbHbIM: [OrOBOP CYMTaETCsl 3aKM4YEHHbIM C MOMEHTa [OCTWXKEHWS cornaweHus B
YCTaHOBEHHOWN 3aKkOHOM dhopMe (C 3TOro MOMEHTa BO3HMKAIOT NMpaBa 1 0051I3aHHOCTN).

Cyﬁ'beKTaMVI (CTOpOHaMM) cornaweHust ob ynnate anmMMmeHTOB ABNAKTCA. MU0, obsi3aHHOE ynnadnBaTtb
alIMMEHTbI (YCJ'IOBHO - nnatenblwuk aJ'Il/IMeHTOB), n nuuo, nMmewliee npaBo nonydvyatb ariMmMeHTbl (yCﬂOBHO -
nony4yaresb aJ'IVIMEHTOB).

Ha cTopoHe nnatenblivMka anuMeHToB MOryT 6biTb poauTenn (obsisaHHble copepXaTb CBOMUX
HEeCOBEpLUEHHOMNETHMX [OeTel, HeTpyaoCcnoCOobHbIX COBEpPLUEHHONETHUX AeTel), COBepLUeHHONeTHWe aeTu
(obsi3aHHbIE copepxaTb CBOMX HETPYAOCNOCOOHBIX HYXXOAKLWMXCS B NOMOLUM poauTenew) u Apyrue nvua,
Ha3sBaHHble B CT. cT. 80, 85, 87, 89, 90, 93 - 97 CK P®.

Kak npeacraBndaeTcs, CMOCOBOHOCTb 3aKN4YUTL CcorfallieHne O BbinNfiaTe anuMMEHTOB He 3aBUCUT OT
BO3pacTa nuua, 00513aHHOr0O BhINNaYMBaTh anMMEHThbl, a Takke OT TOro, Kakum 00beMOM OeecnocoBHOCTUM OHO
obnagaeT unu He obrnagaeT el BOBCE.

Ha cTtopoHe nony4yaTtens anMMeHTOB MOryT BbICTYMaTb HECOBEPLUEHHONETHNE AETU, HETPYAOCNOCOOHbIE
COBEPLUEHHOMNETHNE AeTU N MHble NUUA, Ha3BaHHble B yKasaHHbIX cTaTbaAx CemewnHoro kogekca P®. Bospact
TaKuX N, NPaBOBOrO 3HAYEHWS1 HE UMEET, TaK e Kak 1N OTCYyTCTBME A4eeCnOCOBHOCTU MMM Hanu4ume ee TONbKO B
onpegeneHHom obbeme.

B cT. 99 CK P® ykasaHo, 4To npu HegeecnocobHocTu nuua, o6s3aHHOMO BbiNfaynBaTb anMMeHTbl, 1 (Mnm)
nonyyaTtenss anMMEHTOB COrfalleHne 3akiioyaeTcs MeXay 3aKOHHbIMU MPEeACTaBUTENSAMW 3TUX NU; He
MONHOCTbIO JeecrnocobHble Nnuua 3aknioyaloT [AOroBOp O BbiNnare anMMEHTOB C COrnacus MX 3aKOHHbIX



npeacrtaeutenen. [lymaetcs, B AaHHOM Clny4yae AonyLleH psg HeTovyHocTen. CyMMUpyst 3T HETOYHOCTH, crieaqyeT
obpaTuTb BHMMaHME Ha TO, 4TO, BO-NEPBbIX, NPeAcCTaBUTENb OENCTBYET OT MMEHM U B WHTepecax
npeacTaBngemMoro nuua, No3ToOMy COrfalleHWe 3akryaeTcs He "Mexay 3aKOHHbIMU MpeacTaBuTeNnsaMUM 3TUX
nny". OHW Bcero Nuilb NpeacTaBUTENU, a CTOPOHAMU COrnalleHust ABNSITCA NnaTenbLlUmK 1 (Mnu) nonyvartens
anumeHToB. CogepxaHue cT. 99 CK P® B 3T0OM YacTy BBOAMT B 3a0MnyXAeHUE; NPU NPOYTEHUN CTaTbM CO34aETCH
BreyaTneHve, OyoTO B COOTBETCTBYHOLMX Clyvasx CyObekTamm CcornaleHus SABMASTCA  3aKOHHbIE
npeacrtaeButenu. Ho npegcraButens nnaTenbluMka arMMEHTOB HE CTAHOBUTCS "NMMLIOM, 06513aHHBIM ynnavmMBaTb
anumeHTbl". [peactaButens nonyyartensa anMMEHTOB He SBNSETCHA MULOM, MMEKLMM MpaBo Ha MNosyydeHue
anumeHTOB. lNpeacraBuTens AeNCTBYET OT MMeHU npeactaBnsemoro. CToOpoHoM cornaweHmMsa CTaHOBUTCH caMm
npeacraBnsieMbIn.

HeneecnocobHblMU rpaxgaHaMy CUMTalOTCA MarnofieTHWe B BO3pacTe [0 LecTu NeT, a Takke nuua,
KOTOpble BCMNEACTBUE MCUXMYECKOrO pacCTpOMCTBA HE MOryT MOHMMaTb 3HA4YeHWst CBOWX [OEWCTBUA UMK
PYyKOBOAWUTb UMW M NOTOMY NPU3HaHbI CYAOM HedeecnocobHbiMu (CT. cT. 28, 29 INK).

BmecTe ¢ Tem cnoBocodeTaHWe "He MOSTHOCTBbH OEeecrnocoOHble nMua" NUWEHO YEeTKOro MpaBOBOro
copepxaHus. Tak, HeCOBEpLUEHHONETHME B Bo3pacTe OT wectu o 14 meT BnpaBe coBepluiaTb HEKOTOpble
coenkn (n. 2 ct. 28 TK). MNpuHATO roBopuTb, YTO OHM OBGnNagalT 4YacTUYHOM AeeCnOCOOHOCTBI UMK, WUHBIMK
cnoBamu, Takve nuua "He NOMHOCTbIO AeecnocobHbl". HoO OHM He MoryT yyacTBoBaTh B cornalleHusx ob ynnarte
anumeHToB. B cuny n. 1 c1. 28 'K P® 3a HecoBepLUEeHHOMNETHMX, HEe AOCTUrUNX Bo3pacTta 14 net (ManoneTHux),
CAENKN, 3a MWCKIIYEHMEM YKa3aHHbIX B M. 2 3TOW Xe CTaTbM (B KOTOPOM KOHEYHO XE HE YMNOMWHAKTCH
cornawenusi ob ynnarte anMmeHToB), MOryT COBEpLUATb UX POAUTENW, YCbIHOBUTENW MUITN OMEKYHbI.

Moa He NONHOCTLI0 AeecnocoGHLIMU NULAaMK NoApa3yMeBaloTCs rpaxaaHe:

a) B Bo3pacTe oT 14 oo 18 ner, koTopble coBepLUaloT CAENKN (B TOM YMCIe 3aKroyatoT cornalleHnsi ob
ynnarte arMMeHTOB) C MMCbMEHHOIO COrfiacusi CBOMX 3aKOHHbIX npeacTtasutenen (cT. 26 MNK);

0) orpaHu4YeHHble cyooM B AeecrnocoBHOCTU BCrneACcTBME TOrO, YTO, 3MOYnoTpebnsAs CnMpTHbIMK
HanUTKaMn UM HAPKOTUYECKMMMW CPEACTBAMU, OHU CTaBSIT CBOK CEMbIO B TSXKENOE MaTepuanbHOE MONOXEHNUE.
OrpaHunyeHHbI B 0eecrnocoOHOCTU rpaXaaHWH BripaBe CaMOCTOATENbHO COBepLUaTh TOMbKO Mesnkue GbiToBble
coenkn. CoBeplwaTtb gpyrve caenku (B TOM 4Yucre 3akniouuTb cornailleHne o6 ynnate anMMeHTOB) OH MOXeT
nvwb ¢ cornacus noneyvntens (ct. 30 MK).

3aKOHHbIMU NpeAcTaBUTENAMMU SBMSIOTCS: POAUTENN, YCbIHOBUTENN, ONEKYHbI U noneuntenu. MpuemHble
POAMTENMN NO OTHOLUEHUIO K NPUHATOMY Ha BocnuTaHue pebeHky obnagatoT npaBammn u 06s1I3aHHOCTAMM OnekyHa
(moneuuntens) (n. 2 c1. 153 CK).

Oneka ycraHaBnuBaeTcsd HaZ ManoneTHUMK (nNuuamm B Bo3dpacTe A0 14 neT), a Takke Hag rpaxgaHamu,
NPU3HaHHBLIMW CyOM HefeecrnocoOHbIMM BCreacTBMNE ncuxudeckoro pacctporictea (n. 1 ct. 32 TK).

MoneunTenbCTBO yCTaHaBNMBAETCS HaZ HECOBEpPLUEHHONETHMMM B Bo3pacTe oT 14 go 18 nert, a Takke
Hag rpaxgaHamu, OrpaHuWYeHHbIMW CydOM B [OeecrnocobHOCTM BCNeACTBUE 3roynotTpebneHvs CnvpTHbIMM
HanuTkamMun unn HapkoTudecknmn cpeacteamu (n. 1 ct. 33 MK).

B topuanyeckon nutepaType LUMPOKO pacrnpoCTpaHEHO MHEHME, B COOTBETCTBMM C KOTOPbIM "anuMeHTHOe
cornawleHne MoxeT ObiTb 3akM4YeHO U C YfIeHOM CEeMbM, HEe HadeneHHbiM npaBoM TpeboBaTb ynnaThbl
anMMeHTOB B cynebHOM nopsake m3-3a OTCYTCTBUSA BCEX HEOOXOAUMbIX NSt 3TOr0 OCHOBAHWNA, MOCKOSbKY peyb
naoeT o 406POBONbHOM MPUHATUM Ha cebs anMMeHTHOM 0b0si3aHHOCTH" <1>,

<1> MuenuHuesa J1.M. Yka3. coy. C. 407. Cm. Tarke: KommeHTapuii k CemeiHoMy Kofekcy Poccunckon
®epnepaumm / OTB. pea. N.M. KysHeuosa. M., 1996. C. 276; YedpaHoBa E.A. ViMyLlecTBEHHbIE OTHOLUEHUS B
poccurckon cembe. M., 1997. C. 98; Mypatosa C.A. CemenHoe npaBo: Y4yebHoe nocobmne. HopmaTuBHbIE akTbl.
M.: KOpwucnpygeHuus, 2001. C. 191. Tlo-BugumoMy, TaKoOW e TOYKM 3peHuss npugepxmBanace M.B.
AHTOKOMbCKas (CM.: AHTokonbckas M.B. Ykas. cou. C. 235 - 236).

Kak npencraensietcs, Takas Todka 3peHuss npoTmBopeudnT 3akoHy (cT. 99 CK). CornaweHue o6 ynnate



anMMeHTOB MOXET 3aKIo4aTbCa Mexay NUUoM, 0653aHHbIM yrnnaymMBaTe annuMeHTbl, Y MMLOM, YNPaBOMOYEHHbIM
nx nomny4yatb. OgHaKo 3TO OTHIOAb He O3Ha4aeT HegoMyCTUMOCTb JOrOBOPOB O MPedOoCTaBfeHUM CoaepKaHus,
Hanpumep, OEeTAM, JOCTUMLMM COBEPLLUEHHONETUS, Ha nepuod obyyeHunsa unm "daktuueckomy cynpyry" n np. Ho
37O AoroBopbl AapeHus. CooTBeTCTBylOWME OTHoweHus perynupytotea K PO (ct. ct. 572 - 582). Jorosop,
copepxawmn obelaHve gapeHus B bygyliem, AormkeH 6biTb coBepLueH B NMCbMeHHON dhopme (n. 2 ¢T. 574 TK) n
SICHO BblpaXaTb HaMepeHue npenocTaBuUTb KOMY-NMMOO copepxaHve. YTO OTnMyaeT Takme [OroBopbl OT
MPUBbIYHBIX HaM [OrOBOPOB AapeHus, Tak 3T0 cnocobbl nepegayn gapa - Yalle BCero 370 nepuoguyeckue
nnaTexu.

K Takoro poga cornaweHusm npasuna, yCTaHOBMEHHbIE CEMENHbIM 3aKoHOA4aTeNbCTBOM (CT. cT. 99 - 105
CK), HenpumMeHuMBbI. B 4acTHOCTW, OHU He SBNATCA UCNOMNHUTENBHBIMU OKyMeHTaMun. B cnyyae BO3HUMKHOBEHUS
cnopa OH pa3speluaeTtcs B cyaebHom nopsiake <1>.

<1> CwM. Takke: HactonbHasa kHura HoTapuyca: YuyebHo-meToamyeckoe nocobue: B 2 T. 2-e nsg., ucnp. u
pon. M.: BEK, 2003. T. Il. C. 179 - 180.

MpuHATO cumTaTb, YTO cornawleHme ob ynnarte anMMEHTOB OTHOCUTCH K caerfikam, KOTopble MO CBOEMY
XapakTepy MoOryT OblTb COBEpLUEHbl TOMbKO NMYHO. [1O3TOMY 3akmioYeHUe Takux CornalleHun 4epes
npeacTtaBuTenemn nNo 4OBEPEHHOCTU HEAOMNYCTUMO <1>.

<1> Cm.: Tam xe. C. 180.
CyLliecTBeHHbIMU YCIIOBUMSIMU arnvMEHTHOro AOroBopa ABNATCS:
- paamep anumeHToB (cT. 103 CK);

- ycnoBuda n nopaaokK ynnartbl arilmMeHTOB <1>.

<1> Tak, O.A. MegBegeB B KayecTBe CYLLECTBEHHbIX YCIMOBUIM Ha3biBaeT pa3mMep, Crnocobbl U nopsgok
ynnartbl anMMmeHToB (cM.: ['paxxgaHckoe npaeo: YuebHuk: B 3 1. T. 3. C. 570).

Ecnn He OOCTUTHYTO cornawleHune o pasmMmepe, cnocobax wu nopsagke ynnatbl anMMEeHTOB, TO O0roBop
CHMTaeTCcd He3aKIN4YeHHbIM (,u,a>|<e €CInn OH yaoCcToBepeH HOTapMaJ'leO).

CornaweHne o6 ynnate anUMEHTOB 3aKn4vaeTcsi NyTeM COCTaBNEHUA O[JHOrO [OKYMEHTA,
noanucbiBaemMoro cropoHamu. OHO NoAneXuT HoTapuanbHOMY YAOCTOBEPEHMUIO.

B cnyyae HecobniogeHns TpeboBaHMsA 3aKkoHa O HOTapuarbHOM yAOCTOBEpPEeHWM cornawleHus o6 ynnare
anMMeHTOB cAefnka HegewcTBuTenbHa. Takas caefnka cyMTaeTCd HUYTOXHOW, T.e. OHa HedencTBuUTeNbHa C
MOMEHTa ee COBEepLUeHWs He3aBMCMMO OT TOro, €CTb N Ha 3TOT cyeT pelleHve cyda. HepgencteuTtenbHas
cAenka He BredveT OpUAMYMECKUX MNOCMEeACTBUIW, 3a MUCKIOYEHMEM TeX, KOTopble CBf3aHbl C ee
HegencTBUTENbHOCTLIO (M. 3 cT. 163, n. 1 cT. 166, n. 1 cT1. 167 IK).

CornaiieHue o6 ynnarte armMmeHTOB ABJIA€TCA NCNOJNTHUTEeNbHbIM AOKYMEHTOM <1>.

<1> CmM.: § 4 HacToslLLEeN rMaBbl.

K 3aknio4yeHuto, MCNONTHEHUIO, PAaCTOPXKEHUIO U NPU3HAHUIO HEeAEWCTBUTENbHbLIM cornaweHusa ob
ynnarte anuMeHTOB MNPUMEHAITCA HopMmbl [paxaaHckoro kogekca P®, perynupylowme 3aknoyeHue,
NCMNOMHEHNe, PacTOPXXEeHNE N NpU3HaHWe HeAeNCTBUTENbHBLIMU rpaxaaHCKo-NpaBoBbIX caenok (cm. n. 1 ct. 101
CK).



MpaBuna o6 ncnonHeHun obs3arenscTB cocpegoToudeHsl B . 22 K PO (cT. cT. 309 - 328). KoHe4yHo, He
BCEe HOpPMbI rpa)k4aHCKoro 3akoHogaTenbcTBa 06 NCMOMHEeHNM 06a3aTenbCTB MMEOT OTHOLLEHUE K CornalleHmsm
06 ynnate anumeHTOoB. Tak, npasuna O BCTPEYHOM MCNONHeHun obsasatenscts (cT. 328 K) HenpumeHUMBbI K
cornaweHnsm o6 ynnaTe anMMeHTOB MO TOW MPOCTOM MNpUYMHE, YTO Takue CornalieHusi nopoxaaroT
OOHOCTOPOHHME (OOHOCTOPOHHE 06sA3biBalOWne) obsaAsaTensctBa. Ho u  Haubonee obwume ykaszaHus
paxxgaHckoro kogekca PO 06 ucnonHeHnn obs13aTenbCTB NPUMEHSOTCA K MCMOMHEHUIO cornalueHni ob ynnarte
anvMMEHTOB C U3BECTHbIMM oroBopkamu. Tak, B cuny crt. 309 K P® obsasatenbcTtBa OOMKHBbI UCMOSHATLCS
Haanexawmm obpas3oM B COOTBETCTBUM C YCNOBUSIMM 00s3aTenbCTBa U TpeboBaHUAMU 3aKOHa, MHbIX NPaBOBbIX
aKkToB, a Mnpu OTCYTCTBUMM Takumx ycrnoBun wn TpeboBaHWM - B COOTBETCTBUM C OOblMasMM UNM  OBbLIYHO
npeabsBnsgeMbiMu TpeboBaHusamu. Bo-nepBbix, nod 3akoHoMm [paxpgaHckun kopgekc PP pasymeeT TOmnbko
depepanbHbIi 3akoH (M. 2 CT. 3), a cemelHble OTHOLUEHUS PEerynuMpyrloTcs Takke 3akoHamu cybbekToB
Poccunckon ®epepaumm (ct. 3 CK). Bo-BTOpbIX, K PErYNIMPOBAHMIO OTHOLLEHWI, NOPOXAAEMbIX COrNalleHNsIMM
06 ynnate anMMeHTOB, HE MOIYT MPUMEHSITbCA HU OObldan AenoBoro obopoTa, HU O6bIMHO NpeabsiBNSEMble
TpeboBaHus.

O6Gn3aTenbCcTBO, BbITEKAlOWEe W3 cornaweHnss ob ynnate anvMMEHTOB, [OIDKHO — UCMOSHATHCS
Hagnexawum obpa3om, T.e. B COOTBETCTBUM C TpebOBaHMAMWM 3aKoHa M ycrnoBusiMM obsizaTenbcTBa
OTHOCUTESNBHO CYOBHLEKTOB MCMOSTHEHUS, CPOKa M MeCTa UCMOSHEeHMs, cnocoba ucnonHeHus u 1.4. O6a3aTensCcTBO
OOMKHO ObITb UCMOMHEHO pearibHO (B HaType), T.e. MnaTenbluK anvMMeHTOB 06si3aH COBEepLUMTb MMEHHO Te
OEencTBusi, KOTopble COCTaBnAT 0bbekT obsasaTenbcTBa (QOMKEH ynnaumBaTb anvMeEHThbl); 3aMeHa npegmMmeta
NCMNOSHEHUSI HE OOMYyCKaeTCs.

O6si3aTenbCcTBa AOSMKHbBI UCMOMHATLCA HaAaneXawmum cyobekTom. 1o obuiemy npaBuy cornaiweHne ob
ynnarte anMMeHTOB MCMOMHSETCS ero CTopoHaMu (NnaTtenbLiMKOM 1 nonyvaTenem anumeHToB). BmecTe ¢ Tem B
ncnonHeHnn obsa3aTensCcTBa MOryT y4acTBOBaThb U UHbIE (TpeTbu) nuua.

Bo-nepBbix, nonyyaresnb anMMEHTOB MOXET NMOPYYUTb NMPUHATME UCMOSMHEHNS TPETbEMY nuly. 3TO NMLO
NPUHUMAET UCMONTHEHNE OT MMEHW noslydaTtensi anMmeHToB ("no goBepeHHocTU"). CunTaeTcs, YTO UCMOSTHEHNE
NPUHATO CaMUM MnoJtyydaTenem aJiImMMeHTOoB.

Bo-BTOpbIX, MCNOMHEHME 00si3aTenbCTBa (ynnaTa annMMeHTOB) MOXeT BbiTb BO3MOXEHO Ha TpeTbe nuuo. B
3TOM cny4yae kpegutop (nonyvaTenb anuMMeHTOB) 06s3aH NPUHATbL UCMOMHEHWE (anMMEHTbI), NPeAoXKEHHOe 3a
OOIMKHUKA TpeTbM nuuom (cT. 313 TK).

AnNMMEHTbI SOIMKHbI YNnaymMBaTbCs B CPOK (CPOKM), YCTAHOBIEHHbIV cornawieHnemMm. Ecnm cornaweHune Ha
3TOT CYET HE COAEPXKUT HMUKAKUX YKasaHWUi, TO, MO-BUANUMOMY, B COOTBETCTBYIOLLUX CIyyasix criegyeT UCXoouTb U3
TOro, YTO anNMMEHTbI JOITKHbI BbINA4YMBaTbCS €XEMECSYHO (3TO criegyeT m3 cylecTBa obssatenbcTea (n. 2 CT.
314 TK)). Mo obwemy npaeuny, cogepxailemycsi B [paxgaHckom kogekce PO (ct. 315), QOmMKHMK BripaBe
NCNONHUTL 0653aTenbCTBO A0 YKAa3aHHONO CPOKa, €Criv MHOE He YCTaHOBIIEHO 3aKOHOM, MHbIMW MPaBOBbIMU
aktTamn unm ycnosusiMm obssatensctBa nNubo He BblITEKAeT U3 ero cyuwectsa. BeposaTHO, HET OCHOBaHWM
NnpensaTcTBOBaTL TOMY, YTOObLI CTOPOHLI cornaileHus o6 ynnaTe anMMeHTOB JOMyCckanu 4OCPOYHOEe UCMONHEeHne
obszaTensctBa. Ecnm ke no 9TOMy MOBOAY HET HUKAKMX [JOrOBOPEHHOCTEW, TO MpeacTaBnsieTcs
uenecoobpasHblM UCXOOUTb W3 TOro, 4YTO W3 cywectBa obssaTenscTtBa cregyeTr HeobxoaumocTb
CUCTEMATUYECKOro NpeaocTaBneHns cogepkaHus (Bpsg N MOXHO COMNacuTbCs, Hanpumep, ¢ Tem, 4To oyager
NpaBuIbHO, €CNU NNaTenbLUK PELUUT BbINNATUTL anuMeHTbl Ha 10 neT Bnepea).

O6s3aTenbcTBa OOMKHBI UCMONHSATLCA B Hagnexalem mecte. [log Mectom mcnonHeHust o6s3aTenbcTea
NMoHMMaeTcst reorpaduyecknii  NyHKT, B KOTOPOM [OMKHWK 06s3aH ucnonHuTb obsizatenbcteo. Ecnu
cornaweHnem o6 ynnate anMMeHTOB He OnpefesieHo MeCTO ero UCMOSIHEHWS!, TO anMMEHTbI B BUAE HanuyHbIX
AeHer OOMMKHbI ynnadMBaThCs B MECTE XUTEeNbCTBa KpeamMTopa B MOMEHT BO3HUMKHOBEHUS 06s3aTeNnbCTBa; ecnm
KpeguTop (nony4daTtenb anMMeHTOB) M3MEHWUIT MECTO XXUTENbCTBA M U3BECTU 006 3TOM JOIBKHMKA (NnaTenbLyuka
anuMEHTOB), - TO B HOBOM MECTE XXWUTENbCTBa KpeauTopa C OTHECEHMEM Ha CYeT KpeauTopa pacxOpoB,
CBSI3aHHbIX C NEPEMEHO MecTa UCMONHEHNS.

Mpn ynnaTe anMMEHTOB NyTEM MepeyncrneHms OesHanuuHbIX OEHEXHbIX CPEeACTB B TaKuMxX Cchnydasix
UCNOSTHEHNE NPOU3BOAMTCS B MeCTe HaxoxaeHusa GaHka (ero dhmnmana, nogpasgenenHus), obcnyxueatoLlero
KpeauTopa, ecnu nHoe He NPeayCcMOTPEHO 3aKOHOM.



AnumeHTHble 00s3aTenbCTBa [OOJPKHbI MCMOMHATLCA HagsieXawmum Ccnocooom. ,D,OI'OBOpOM MOXeT
npegycMaTpmBaTbCd, YTO aliIMMEHTbI BbiNfiavynBatoTCA:

1) B ponAx oT 3apaboTtka M (unu) MHOro AoxoAda nnartenblivMka anuMeHToB. 3To Hambornee
pacnpoCTPaHEHHbIN 1 MPUBLIYHBIA CMOCO6 ynnaTel anMMeHToB. BeposTHO, npexae Bcero noTomy, 4TO
onpegeneHne pasMepa anvMMEHTOB TakuMm CMNocoboM MOMPOCTY JOMMYHO WM MPU OTCYTCTBUM COrNnalleHus
anvMMeHTbI (B TOM YMCIie HA HECOBEPLUEHHOMNETHMX AETEN) B3bICKMBAKOTCA MO PELUEHMIO Cyaa Yalle BCero MMeHHO
Takum obpasowm;

2) B TBepAow feHeXHON CyMMe:

- BbINnaymBaeMou nepuoauyeckn. 3aKOH Hepeako npegnucbiBaeT (MW OOMyckaeT) B3biCKaHue
anuMeHTOB B TBEPOOW AeHexHow cymme (cT. cT. 83, 87, 91, 98 CK). Ho, 3akntoyas cornaweHue o6 ynnaTe
anuUMEHTOB, CTOPOHbI MOryT M3bpaTb M MHOW crnoco® onpedeneHust pasMmepa anumeHTtoB. Ecnu Bce xe
n3brpaeTcss MMEHHO 3TOT Cnocob, TO valle Bcero nNMbo cpabaTbiBaeT CTeEpeoTwn (3aKOH B COOTBETCTBYHOLLEM
crlyyae roBOpuUT O TBEPOOW [JEHEeXHOW Ccymme), nnbo nnatenblimMK anvMMEHTOB WMEET HeperynspHbIn,
MEHSILWMACA 3apaboToKk M (UnnM) UMHOW [O0XOA, MofydaeT 3apaboTok U (MNKu) MHOWM [OXO4 NOMHOCTBH MU
YacCTUYHO B HaType U T.4.

OObI4HO npegycMmatpmBaeTCd, 4YTO aliMMEeHTbl BbiMJ1a4nMBalOTCA eXeMeCA4YHO. HO HMYTO He Melwwaet
YCTaHOBWUTb B cornailleHnun, 4To oOHM AOJIKHbI BbIiNMa4ynBaTbCA exXXeHeaerlbHOo, eXXeKBapTallbHO, eXXerogHo 1 1.4.;

- ynnaqMBaemoﬁ eaAUHOBPEMEHHO. 310 ‘-IDGSBbI‘-Ial‘;IHO pe,EI,KMIZ cnocob ynnatbl aliMMeHTOB. MoxeT ObITb,
NOTOMY, YTO alIMMEHTbI BbiMJ1a4nBalOTCA Ha coaepXaHune (KOFO-J'II/I60), a npu saTom cnocobe ynnaTtbl OKa3biBaeTCA
pa3oBas NOMOLLb;

3) nytem npepoctaBneHus nmyuwectsa (ct. 104 CK). CnosocoveTaHve "npegocTtaBneHne nmyllectsa”
NWLWEHO YETKOro NpaBoBOro coaepXaHus.

CornaweHnem o6 ynnate anvMMeHTOB MOXET yCTaHaBnuBaTbCA nepedadva nnaTenbLUykoM anMMeHTOB
uMmyLLecTBa B COOCTBEHHOCTb Mornyyartenst anMMeHToB. [puyem MOXeT ObITb NpeayCMOTPEH Kak pa3oBbIA akT,
Tak U nepuoamyeckoe HagerneHve nornydaTtens anMMeHTOB NpaBoM COBCTBEHHOCTU Ha Kakoe-nnbo MMyLLEeCTBO
(Hanpumep, cucTemaTnyeckoe obecnedeHne npoaykTamu nuTaHus u  ogexpgon). CornaweHunem MoxeT
npegycMaTpuBaTtbCsl  NpedocTaBreHWe KakoW-nmbo Bewy B MOMb30BaHWE  ronydvatenst  anMMeHToB
(6e3Bo3mMe3gHOE unmn BoO3mMe3aHoe (Hanpumep, Ha NIbroTHbIX YCIOBUSX) U T.4.);

4) MHbIMK cnocob6ammn, OTHOCUTENBHO KOTOPbLIX AOCTUIHYTO cornaileHue (BbiNnonHeHue paboT, okadaHue
ycnyr n T.4.).

[JonyckaeTca coveTaHue pasnuyHbIX CMOCOBOB ynnaTtbl anUMMeHToB. Hanpumep, nnaTenblumk obssyeTtcs
nepenatb B COOCTBEHHOCTb MoflyYaTensi arMMEHTOB Kakoe-nMbo MMYLLEeCTBO W, KPOME TOro, eXeMeCsiYHO
BbINia4uMBaTh ONpeaeneHHy0 CyMMYy (OCYLLECTBATb YX04, BbINOSHATL paboThl U T.4.).

Mo obwemy npasuny ycrnosusi NobOro JoroBopa OMNpefensTcs Mo COornaweHnto cTopoH. B atom, B
YaCcTHOCTK, NposiBNsAeTca npuHumMn ceoboapl goroesopa (cT. cT. 1, 421 ['K). EcTecTBeHHO, 1 pasmep anvMMeHTOB,
KoTopble OyayT ynnadmBaTbCA B COOTBETCTBUM C COrMallEHNEM, Takke onpeaensieTcsi No YCMOTPEHUIO CTOPOH.
Pa3amep anumeHTOB, yCTaHaBNMBaeMbI NO cornaileHunto o6 ynnate anMmMeHToB Ha HECOBEPLUEHHONETHUX AETEN,
He MOXeT ObiTb HWXKe pa3mepa anMMEHTOB, KOTOPblE OHU MOrMM Obl MOMYYUTb MPU B3bICKAHUWM aNIMMEHTOB B
cynebHom nopsgke.

ANMMEHTHBIM JOroBOPOM YCTaHaBMUBAETCS NOPSAAOK BbiNnaTbl anuMeHToB. Onpenensisi B cornalleHum
NOPSLAOK BbiNmaThl anvMMeHTOB, CTOPOHbI YCTaHaBNMBAKOT npoueaypy (npoueaypbl) UCNOMHEHMS NnaTenbLLMKOM
CBOMX 0053aHHOCTEN, NpedyCMOTPEHHbIX cornalleHnemM. Hanpvmep, ecnv nnartenblUMK AOMKEH Nepuoamnyecku
ynnauveatb OMNpeAeneHHyd CyMMy, TO B COrMalleHWU MOXET YKasblBaTbCsl, YTO OHA B YCTAHOBIIEHHbIA CPOK
nepenaeTcs nomyyaTenio anMMeHTOB HanWYHbIMU [EHEXHbIMW CPeACcTBaMU UMW MEepechinaeTcsl NOYTOBLIM
nepesodoM u T.4. Ecnn, npeanonoxum, nnatenbLyk anuMmeHToB 00s3arcst BbINOMHATE Kakue-nmbo paboTsl, TO B
cornalieHuv crnegyeT onpefenuTb MX CyLecTBO, CPOKWU BbIMOSIHEHWS, KAYECTBEHHbIE XapaKTEPUCTUKN U T.0. U
T.0.



B cemenHom 3akoHopatenbcTtBe (n. 3 cr. 101 CK) BOCnpousBoanMTCs OAWH U3 MPUHLMIMOB UCMOJTHEHUS
006a3aTenbCTB - HeQONyCTUMOCTbL OAHOCTOPOHHEro oTKasza OT WCNOJIHEHUA obsizatenbCTBa WUNU
OOHOCTOPOHHEro n3MmeHeHus ero ycnosun. Ho ecnu B "nepsouctouHmke" - ct. 310 MK PO npegycmoTpeHo,
4YTO MHOE MOXEeT yCTaHaBNUBATbLCA 3aKOHOM, a UHOr4a U JOroBOPOM, TO paccMaTpmBaeMoe npaBuio CeMenHoro
3aKoHOOAaTeNbCTBA HE MOXET ObITb YCTPAHEHO HU 3aKOHOM, H IOrOBOPOM.

B c1. 450 K P® onpegeneHa BO3MOXHOCTb U3MEHEHUA U PacTOPXXEeHUA JOroBopa Mo cornalleHuto
CTOPOH, €CfM WHOEe He ycTaHoBneHo 3TuMm Kogekcom, ApyrMMy 3akoHamu wunu goroBopom. B cemenHom
3aKoHogaTenbCTBE COOTBETCTBYIOLEE MNPaBunio MoanUUMPOBAHO: MO [AOrOBOPEHHOCTU nnaTenbluka wu
nony4aTtens anMMeHTOB CornalueHne MoXeT ObiTb U3MEeHEHO Unu pacToprHyTo B nioboe Bpems. MIHoe He MoxeT
ObITb YCTAHOBMEHO HW APYIM 3aKOHOM, HM COrfaLleHNeM CTOPOH.

CornaiueHne 06 M3MEHEHUN UIM PACTOPXKEHMN AOroBopa NOANEXUT HOTapuanbHOMY yO0CTOBEPEHMIO (B M.
2 cT. 101 CK B umnepaTuBHyto cbopmy obneveHo aMcno3ntmeHoe npasmno cT. 452 MK).

lMocne 3aknoyeHns cornaweHuns ob ynnaTte anMMeHTOB MOXET CHU3UTbCS YPOBEHb AOXOAO0B MraTenblumka
nnn nony4yartena annMMeHToB, No Kakon-nmbo npuynHe MOryT NOBbICUTLCA pacxodbl, KTO-TO U3 3TUX UL, MOXET
BCTYNNTb B 6pa|<, Yy nnartenbumka anmMeHToB MOryT pognuTbCAa AeTn U t.4. U T.N. N3meHeHne MaTepumanbHOro nnum
CEMEWNHOro MOMOXeHUs1 CTOPOH 4ABMSETCA puaMYeckMM (PakToM, KOTOpbIM B COBOKYMHOCTM C APYrUMM
lopyaMyeckuMmn daktammu (CornalleHne CTOPOH MIUM pelleHWe cyaa) BreYeT M3MEHEHUE WU pacTOpXXeHue
cornawennss o6 ynnate anuMMEHTOB, HO MpYW TOM HENMPEMEHHOM YCIOBUW, YTO MPOW3OLLMM CYLLECTBEHHbIE
N3MEHEHWs1. FBNSETCS NM U3MEHEHNE MaTepuaribHOro UM CEMENHOro MONOXEHUSA CyLLIECTBEHHbIM, BCSKMIN pas3
onpegensieTca nNnatenbWMKOM 1 nosnyyaTenem anuMMeHToB, a Npy HEAOCTMXKEHMUM cornallenns - cyaom. Pelwas
BOMPOC O TOM, pacTopratb Nu cornawieHne o6 ynnaTte anMMeHTOB UNN U3MEHATb ero (a ecnu ga, T0 B Kakowu
Mepe), cyn AOMKEH Y4ecTb BCKO COBOKYMHOCTb 0OGCTOATENbLCTB Aena ("nobon 3acnyxuBarolmii BHUMaHUS
MHTEpPeC CTOPOH"): YpOBEHb LOXOA0B TOW UMW APYro CTOPOHbI, COCTOSIHWE 30POBbS, KONIMYECTBO WXKOMBEHLEB U
T.O. UT.O

Mpy “3MeHeHUM cornaileHns 06 ynnaTte annMMeHTOB 0683aTenbCTBO COXPaHAETCH B M3MEHEeHHOM Buae.
Mpw pacTopKeHun cornatleHns o6a3aTensLCTBO NPeKpallaeTcs.

B cnyyae nsameHeHus Unn pacTopXeHus cornalieHvus o6 ynnate anMMeHToB 0bs3aTenbCTBO cuyMTaeTcs
M3MEHEHHbIM WM MpeKpalleHHbIM C MOMEHTa 3aKIiYeHUss CcorfaweHus CTOPOH 00 W3MEHEHUM unu
pacTopXXeHu OOorosopa, a nNpu pacTopXXeHWU UM U3MEHEHUM cornawleHns B cygebHom nopsigke - ¢ MOMeHTa
BCTYNSIEHUS1 B 3aKOHHYIO cumy pelleHus cypa. lNnatenblimyk anMMeHToB He BripaBe TpeboBaTb BO3BpaLLeHUS
TOro, YTO GbINIO UCMOMIHEHO UM A0 MOMEHTa U3MEHEHUS] UM PacTOPXXeHWs cornalleHns ob ynnate anvMMeHToB,
€CIM UHOE He YCTaHOBIEHO corfalleHmem CTopoH (cT. 453 TK).

CornaweHue o6 ynnaTte anuMeHTOB ABMASETCH rpaxaaHCcKo-npaBoBon caenkon (gorosopom). Ctano 6biTb,
B npeaycMoTpeHHbix 3akoHom (K P®) cnyyasx Takas cgenka $SBRSETCA HUYTOXHOM  (abconioTHO
He4eNCTBUTENbHOW He3aBWCMMO OT TOro, Mpu3HaHa NM OHa HeAeWCTBUTENbHOW CyAOM) WUNKM MOXeT ObiTb
npu3HaHa cyaoM HeOeWCTBUTENbHON (OcnopyMas caenka).

HWYTOXHBIMUM ABNAIOTCS CAENKW, COBEPLUEHHbIE C LieMblo, 3aBe4OMO NPOTUBHOW OCHOBaM npaBonopsaka
N HPaBCTBEHHOCTW, MHUMble (CLAENKW, COBepLUeHHble NuWb Ans Buaa, 6e3 HamepeHusi co3daTb MNpaBOBble
nocneacTeus), NPUTBOPHbIE (COBEPLUEHHbIE C LIENMbI0 MPUKPbLITE Apyrue caoenku) u T.4. HekoTopble caenku c
nopokamuM CyOBEKTHOTO CcoCTaBa TakkKe SBMASATCA HUYTOXHbIMU. Tak, HUYTOXHOW SABMASETCA caenka,
COBepLUEHHas rpaXKgaHWHOM, NMPWU3HaHHbIM HeOeecrnoCOOHbIM BCNEACTBUE MCUXMYECKOr0 pacCTponcTBa, Nnbo
COBEpLUEHHAs HECOBEPLUEHHONMETHUM, He AocTurwmnm Bo3pacta 14 net. HUYTOXHBIM SBNSIETCA anMMEHTHbIN
[0roBop Npu HapyLleHun TpeboBaHNA 3akoHa 0 HOTapuanbHOM hopme cornalleHusi ob ynnaTte anMMeHTOB.

MoryT ObiTb NpU3HaHbl HeJeMCTBUTENbHbIMMU (SBNSIOTCA OCMOPMMbIMK) cornaweHus ob ynnare
anvMMeEHTOB, 3aK/lOYEHHblE HECOBEpPLUEHHONETHMMN B Bo3pacte oT 14 go 18 ner 6e3 cornmacusi 3aKOHHbIX
npeacTaBuUTENen, rpaxgaHamm, orpaHMYeHHbIMU CyaoM B AeecrnocobHocTn, 6e3 cornacusa noneyntenen, u ap.
OCI‘IOpVIMbIMI/I ABNAOTCA TakKXKe cornaweHud, 3akrnw4yeHHble noa BIliMAHUEM o6maHa, Hacunua, Yyrpoasbl,
cornalleHunsi npeacTaBUTENs O4HOW CTOPOHbI C APYrov CTOPOHOW B yLlepb uHTepecam npeacraBnsemMoro u T.4. (
cT.cT. 168 - 172, 174 - 179 TK).

Hapsigy ¢ ykasaHHbIMM (M WMHbIMK) OOLUMMKM OCHOBaHUSIMU HeOeNCTBUMTENbHOCTU COENOK, KOTopble



ycTaHoBneHbl K PO, B ceMenHOM 3aKoHOAATENbLCTBE NPEAYCMOTPEHO cneuuaribHoe OCHOBaHUe NPU3HaHUA
HeAeMUCTBUTENbHbLIM cornaweHuMa o6 ynnare anuvmeHtoB. CornaweHne MoXeT OblTb  NpU3HaHO
HeJenCcTBUTENbHLIM BCMEACTBME TOro, YTO OHO HapyllaeT uHTepeckl nonydarensa anumeHTos (cT. 102 CK). lMpw
3TOM HeobxoaMMO MMeTb B BUAY crieaytoLlee.

Bo-nepBbIX, peyb WAET O BO3MOXHOCTM MPU3HAHWUA HELEWCTBUTENbHLIM COrMnaleHnss o6 ynnaTte
anMMeHTOB, Koraa nonyyatensaMu anivMMEHTOB ABMSIOTCS HECOBEPLUEHHONETHME AeTU NGO CoBepLUEHHONETHUE
HeZeecnocoGHbIe YneHbl ceMbu. 3aKoH Cco3AaeT AOMOMHUTENbHYI0 rapaHTUIO 3alyThl NPaB yKasaHHbIX rpaxaaH
ncxods M3 TOro, YTO corfalleHus 06 ynnate anuMMeHTOB 3aknioyatoTcs Mx npefcTasutensmu. [encteue
paccMaTpvBaeMOro npaBuiia pacnpoCTpaHAeTCsl Ha CUTyauuu, Korga MpeacTaBUTENb He MPOSIBUM JOIHKHOM
3a60Tbl 06 MHTEpecax NpPeACcTaBnsEMOro.

Bo-BTOpbLIX, COrfawleHne MoxeT OblTb NPU3HAHO HEOEUCTBUTEMbHBIM B Cryvyae, €cnu YCrnoBus
NpefoCTaBneHUss coaepXaHus nony4yaTtento anMMeHTOB CyLLECTBEHHO HapyLlaloT ero MHTepeckl. B yacTtHocTw,
€cnu  pasmep anvMeHTOB, YCTAHOBIEHHbLIA  CcOrnaweHueM CTOpoH 06 ynnate anvMeHTOB  Ha
HECOBEPLUEHHOMNETHUX AETEN, HKe pa3mepa arMMEHTOB, KOTOpble OHW MoOrny Gbl MofnyvyaTb MpU B3biCKAHUK
anuMeHToB B cyaebGHOM nopsigke. B apyrmx cnydasix BONpoc O TOM, SIBNSETCS N HapyLUEHWE CYLLECTBEHHbIM,
pelaeTcs CYAOM KakObli pa3 C Y4eTOM KOHKPETHbIX 0OCTOosATEnbCTB Adena. Takve HapylleHusi MoryT
BblpaXaTbCsi, Harnpumep, B u3bpaHuu crnocoba ynnatbl anuMeEHTOB, KpaliHe HEBLIFOAHOTO WX MNomy4vaTento.
YCTaHOBMEHHEIN cornalleHMem nopsiAoK BbINNaThl anvMMEHTOB Takke MOXET CYLLECTBEHHO YLUEeMISiTb MHTEPECHI
nonydaTtens v T.4.

B-TpeTbMX, B Cyd C WCKOM O MpU3HaHUKU cornaiwleHus ob ynnate anvMMeHTOB HeaoelCTBUTENbHbLIM Mo
paccmaTpyuBaeMoMy OCHOBaHWIO MOTyT 0BpaTuTbea:

- 3aKOHHble NpeacTaBUTENM Nonyyartenen anvMMeHToB;
- opraHbl ONekn 1 nonevnTenscTBa (opraHsl MECTHOro camoynpasneHus (cT. 34 K));
- NPOKypOP.

§ 3. B3bickaHue anvmeHTOB B cyaebHoM nopsake

Mo obwemy npaBumny anMMeHTbl B3bICKMBAKOTCS C POAUTENEN HA HECOBEPLLEHHOMNETHUX AETEN B JONSAX OT
3apaboTka 1 (Mnm) nHoro goxoaa.

PogouTenu BbinnayMBalT anuMeEHTbl Ha HECOBEPLUEHHONETHUX AeTel Ha OCHOBaHWMM pelleHus cyda B
cnegyowmnx pasmepax: Ha ogHoro pebeHka - 1/4, Ha aBoux geten - 1/3, Ha Tpoux 1 Bonee geten - 1/2 3apaboTka
n (Mn) MHOro Aoxoaa poanTenen.

MepeveHb BUAOB 3apaboTka U (MnM) MHOTO AOXOAA, M3 KOTOPbIX NPOU3BOAUTCH YAEpXaHvWe anuMeHTOB,
B3bICKMBAEMbIX Ha HECOBEPLLUEHHONETHUX AeTen, yTBepxaeH NoctaHoeneHnem MNpasutensctea PO ot 18 nonsa
1996 r. N 841 (c nocnegyrowWMy U3MEHEHUAMW U AONOMHEHUSAMM). STUM aKTOM NPeayCMOTPEHO, YTO yaepxaHue
anMMeHTOB MPOM3BOAMUTCS M3 BCEX BUAOB 3apabOTHOM nnaThl (4EHEXHOro BO3HAarpaxaeHwsi, cogepxaHus) u
AOMNOMHUTENBHOrO BO3HArpaX4eHMs Kak no OCHOBHOMY MecCTy paboThbl, Tak U 3a paboTy N0 COBMECTUTENbCTBY,
KOTOpble NOMyYalT poAUTENU B AEHEXHON (HaLMOHaNbLHOW UM MHOCTPaHHOW BanioTe) U HaTyparnbHon dopme, B
TOM YKCNEe C CYyMMBbI, HAYUCIIEHHOW MO TapUMHBLIM CTaBKaMm, JOMKHOCTHBLIM OKragam, no caefbHbIM pacueHKam v
T.M., C NPeMnin (Bo3HarpaxaeHun), UMetoLmnX perynsapHbIn UM nepuoanyecknii xapakrep, a Takke ¢ Bbinnart no
utoram paboTbl 3a rog, C CyMM pPanoOHHbIX KOIPMUUMEHTOB M HanbaBoK K 3apaboTHOW nnaTte, C CyMMbl
aBTOPCKOro BO3HarpageHusi, Co BCeX BUAO0B NEHCUIN, CO CTUNEHANA 1 T.4. U T.0.

Pa3mep yKkasaHHbIX goneu 3apaboTka u (Unn) MHOro AoXo4a MOXeT ObITb YMEHbLUEH UIN yBeruyeH
cyaom. [pn 3TOM YETKMX KPpUTEPUEB, KOTOPbLIMU CNeayeT PYKOBOLCTBOBATLCSA CyAdy, 3aKOH HE yCTaHaBnMBaeT.
YKkasblBaeTCa nNUlb, YTO W3MEHEHWEe 3TUX [Oner BO3MOXHO C Y4eTOM MaTepuanbHOro WnIu CemMerHoro
MOMNoOXeHNss CTOPOH (M MnaTtenbluMKa, U NonyvaTens anMMEHTOB), a TakKe WHbIX 3aCNyXWBaloLWNX BHUMAHUSA
obcTostenbctB (N. 2 cT. 81 CK). Tak, cya MOXET MPUHSTL BO BHUMAHKE, YTO NNaTenbLLMK alTMMEHTOB SIBMSETCH
ManoMmyLiMMm, a mnonyyaTenb anMMEHTOB [AOoCTaTovyHo obecneyeH. MoxeT ObiTb y4TEHO HamnuumMe Apyrux
HECOBEPLUEHHONETHNUX AeTern U (UIK) MHbIX rpaxdaH, KOTOpbIX nnaTenbliMK arMMeHTOB ob6s3aH coaepaTb.
Ecnn B cnyyae B3biCKaHWsl anMMEHTOB B YCTAHOBIEHHbIX ONAX 3apaboTtka M (Mnv) MHOro 4OX04a Ha3BaHHble



JiMUa OKaXyTcda B Xydwlem MNoJiIoXXeHUU B CpaBHEHUW C rnoJiyyatenem anMMeHToB, TO Cyd MOXeT YMEHbLUUTb
pasmep gonu. OcHoBaHuem YMEHbLUEHNA Unn yeBenn4eHna pasmMmepa aliImMMEeHTOB MOXeT ABUTbCA COCTOAHUE
340poBbA NnaTtenbluka anMMeHTOoB Unn ero HeCoBepLUEHHONETHUX peTten U T.4.

CyA MoXeT onpeaenuTb pasMep arvMMeEHTOB, yriadYMBaeMblX Ha HECOBEPLLUEHHONETHUX AETEN, B TBepAOH
AEHEXHOMN CyMMe UM OQHOBPEMEHHO B AO0NsAX 3apaboTka u (Mnu) MHOro goxona v B TBEpAON AE€HEXHOM
cymme. DTO BO3MOXHO, €CNN poanTenb, 0683aHHbIN ynnadnBaTb anvMeHThbl:

- UMEET HeperynspHbIA, MEHSAOLWNACA 3apaboToK 1 (MrK) MHOW JOXOA;

- nony4vaet 3apaboTok M (UNKU) MHOM O0XO0n MONHOCTBK UMM YaCTUYHO B HAType WM B WHOCTPAHHOM
BanioTe;

- He umeeT 3apaboTKa 1 (Mnn) MHOTO J4OX0A4a.

Cy,u, MOXEeT TakuM Xe 06pa30M onpegennTtb pasMep alMMeHTOB U B OPYrux crnydasax, ecnn B3blCKaHue
allIMMEHTOB B 0J1EBOM OTHOLLEHUN K 3apa60TKy n (I/IJ'IM) MHOMY Ooxoay poautenda HEBO3MOXHO, 3aTpPyAHUTENbHO
nnn cyuwecTtBeHHO HapyLllaeT UHTepecChl OoAHoOM n3 CTOpPOH.

BakoH (n. 2 ct. 83 CK) ykasbiBaeT KpuTepui, KOTOpbIM CregyeT pyKkoBOACTBOBATbCA Cydy npw
onpegeneHnn pasmepa B TBEpAOWN OEHEXHON CymMMe: HEODXOAUMO CTPEMUTLCS K TOMY, YTOObl COXpaHUTbL AN
pebeHka NpexHWUIn ypoBeHb ero obecneveHus, T.e. He AONYCTUTb YXYALUEHUst ero nonoxexus. Ho npu atom cya
OOMMKEH y4nTbIBaTb MaTtepuanbHoe N CEMEVHOE MONOXEHWe MraTenbluMka U nony4vaTensl anMMEHTOB, a Takke
Opyrve 3acrnyxuBarwlwme BHUMaHMA obcTosTenscTBa. B pesynbrtate ypoBeHb 06ecneyeHHOCTU pebeHKa MOXeT
KaK MOBbICUTbCH, Tak M MOHU3UTBLCA. Takue Xe npaBura O B3bICKAHUW anMMEHTOB B TBEPOOW OEHEXHOW CyMMe
OEVCTBYIOT U B TOM Criyyae, Korga rnpu Kaxgom u3 poauTtenen ocTalTcs AeTW U anuMeHTbl B3bICKMBAKOTCA Ha
pebeHka, ocTaBLlerocs ¢ meHee obecrnedYeHHbIM poauTenem.

3aKoH UCXoauT U3 TOro, YTO anvMMEeHTbl, B3blCKMBaeMble C poauTenien B Mofib3y HECOBEPLUEHHOMETHMX
AeTel, MCNomb3ylTca B MHTepecax 3Tux AeTen. B GomblmMHCTBE CBOEM anuMeHTbl B MOMHOM obbeme
NCMNOMb3yloTCH Ha cofepaHne HeCOBEpLLUEHHOMNETHUX deTen. BnonHe gonyctma cuTyaumsi, Korga 4actb CymM,
nonyyYyaembix B Ka4eCcTBe ariMMEHTOB, MOXeT ObITb UCTPaYeHa Ha TekyLume pacxodbl, @ YacTb UX pe3epBupyeTcs
Ha Oyaywee. Ha cnyyaw B3biCckaHWs anMMEHTOB B MOSMb3y AeTel, ocTaBluMxcsi 6e3 noneyeHus poavTenen u
HaxoasALWMXCH B BOCNMTATENbHbIX MO0 NevebHbIX yYpexaeHnsx, yYpexaeHnsax coumanbHOm 3allnTbl HaceneHms
N B OPYrMX aHanormyHblx yupexaeHusx, CemenHoii kogekc PP (cT. 84) yctaHaBnmBaeT cneumnarnbHble npasuna.
ANVMEHTbI 3a4MCIIAIOTCA Ha cyeTa STUX YYPEXOEHWN, TAe YYUTbIBATCA OTAENbHO MO Kaxaomy pebeHky. Npu
OoCTaBneHun pebeHKOM Ha3BaHHbIX YYPEXAEHUA CyMMbl, MOMyYeHHble B KayeCTBe arMMEHTOB, NepeyvmcnsaiTcs
Ha c4yeT, OTKPbITbIN Ha uMsa pebeHka B GaHke. BmecTe C TeM yypexaeHWss MOryT 3acTaBuTb 3TWU [AEHbIM
"paboTtaTb" - nMomMeliaTb CyMMbl anMMEHTOB B OaHku. B Takux crnyyasix monoBuHa [0XOOOB, NOfyYyaeMbIX B
pesynbTaTe pasMeLLeHns AeHEeXHbIX CPeACTB, UCMONb3yeTCs Ha coaepXaHne AeTeln B Ha3BaHHbIX YUPEXKOEHMUSX.
BTtopas nonoBuMHa [OXOAOB BMeCTe C CyMMOM anMMEHTOB 3a4MCrseTCA Ha yKasaHHbln cdeT pebeHka npwu
OCTaBfIEHUN UM YUPEXOEHWS.

PoauTtenu o653aHbl cogepXaTb CBOMX COBEpPLUeHHONETHUX AeTen, ecru:
a) OHM ABNAKTCA HETPYAOCNOCOOGHbIMY;

6) HY>XOarnTcA B NOMOLUK (He MMEKT BO3MOXHOCTU COoAepPXKaTb cebs; BOMpoOC O TOM, MOXHO I CHUTATb
JIMLO HYyXOaloWMMCA, pellaeTcd BCAKUNI pa3 Cc y4eToM BCeX obcToATENbLCTB KOHKPETHOIo ,u,ena).

B aTnx cnyyasx annMeHTbl B3bICKMBAKOTCS TakKe B TBepPAOMW AeHexHon cyMmme. [pu onpegeneHnn pasmepa
anuMEHTOB Cy4 YYuTbiBaeT MaTepuanbHOe W CceMenHoe TMonoXeHne obenx CTOpPOH, a Takke gpyrue
3acnyxvBarowmne BHUMaHMSA MHTepecbl. B ToM umcne moxeT ObiTb (M JOIMKHO ObiTb) YY4TEHO Hanuyune vy
COBEpPLUEHHONETHErO HETPYOOCNOCOOHOro pebeHka, KOTOPbIA HYXXOAeTcs B MOMOLUM, Cynpyra U CBOUX AETew,
KoTopble 06si3aHbl ero cogepxarb.

Kpome ynnatbl ariIMMEeHTOB HeCOBEepLUeHHONeTHUM OeTaM W« Hepr,EI,OCI'IOCO6HbIM CoBepLUeHHONeTHUM
oetaMm cyn MoOXeT ob6s3aTb pop,MTeneﬁ ydyacTBoBaTb B AOOMNOJNIHUTENIbHbIX pacxonax, BbI3BAHHbIX
NCKNIOYNTENBbHBbIMKU obcToATENbCTBAMU. K YUCNY Taknx 00CTOATENLCTB, B YACTHOCTWN, OTHOCSITCS:



- Tshkenasi 0onesHb;
- yBeUbd AeTewu;
- Heo6X0QUMOCTL OnfaThl MOCTOPOHHEro yxoada 3a AeTbMu (cT. 86 CK).

PaCCManMBaﬂ 9TO npaBuno, BaXHO MMETb B BuAYy cnenymwLlee. BO-I'IepBbIX, I'IpI/IBe,EI,eHHbIIZ nepeyvyeHb
He3aKprTbII7I. BO-BTOprX, BOMpPOC O TOM, ABNAeTCA N TO U NHOE 0bCTOATENLCTBO (B TOM 4uUcrie "3 4ucna
Ha3BaHHbIX) NCKINKYNTENbHbIM, pelaeTcqa CyoOM B KaXOOM KOHKPETHOM Cliy4vae. I'IpM 3TOM MUCKITHOYUTEJIbHOCTb
obcToaTenbCcTBa He AOMMKHA TpaKTOBaTbCA KaK ero yHWKarbHOCTb, HEMOBTOPUMOCTb, '-Ipe3BbI'-Ial7IHOCTb n T.n.
McknounmTenbHOCTb 00CTOATENLCTBA npoaendeTcda B TOM, U 3TO B-TPETbUX, YTO OHO NopoXaaeTt I'IOTpe6HOCTb B
pacxoaax, AONONMTHUTENbHbIX K TEM allMMeHTaM, KOTOpPble B3bICKMBAKTCA UMK MOTYT ObITb B3bICKaHbI. Kpome TOro,
cyn npusHaet 0b6CTOATENLCTBO UCKMOYMTENBHBIM, €cnn MHTEpPEC pe6eH|<a 3acnyxumnBaeTt BHUMaHUA. Tak, He
CUMTaeTCs UCKMIOUUTENbHbIM  OOCTOATENLCTBOM, [OAlOLWMM OCHOBaHWE [AONfisl B3bICKaHMSI C pOﬂ,MTeﬂeVI
AOONOJTHUTENbHbIX pacXoaoB, HECEHUE 3aTpaT Ha o6yqu|/|e.

Cya MoxeT 06si3aTb poguTener NMpPUHATbL yvyacTue B (paKTUUYECKM MOHECEHHbIX AOMONMHUTENbHbIX
pacxogax, a Takke B AOMOJIHUTENbHbIX pacxogax, KoTopblie He06XxoAMMO Npou3BecTU B GyayLuem.

Pa3smep cymm, B3bICKMBAaeMblX C pOAMTENEN B BMAE y4vacTusi B [OOMOSIHUTENbHbIX pacxodax ("mons
yyactusa"), onpegensieTcs CygoM MCXogs U3 MaTepuarnbHOro M CEMEWHOro MoSioXKeHUs poguTenen n geten, a
TaKke OPYrvx 3acnyXuBaroLmMX BHUMAHUSA UHTEPECOB CTOPOH. C yyeToM 3TMX OBCTOATENbCTB Ha poauTenemn
MOXeT ObiTb BO3MoXeHa 0053aHHOCTb HECTU [OMONHUTENbHbIE pacxodbl B MOMHOM OObeMe WM B KaKoW-TO
yactu (B Buae "monu ydactus"). MNMpuueM ecnu yCTaHOBIEHO, YTO MMEKOTCH UCKMYUTENbHbIE 0O6CTOSATENBLCTBA
(Tshkenast 6onesHb M T.M.), BNeKylne OOMNONHUTENbHbIE pPacxodbl, TO 0CcBOGOAWUTbL poauTernen oT yyacTusi B
OOMONTHUTENBHBIX pacxodax Cyf He Brnpase.

BabickaHue npon3soanTCca B TBepﬂOﬁ OEHEXHOoMN cymme, yI'IJ'Ia‘-IMBaeMOIZ exemecAa4Ho. nODHﬂ,OK y4yactua B
OONONMHUTENbHbIX pacxoaax (Hanpwmep, 6yﬂ,yT 1 ynnadmBatbCA COOTBETCTBYyHOLME CYyMMbl HalU4HbIMU

AeHbramm unu ©Oes3HanuuHbiMM  OEeHEXHbIMU CpeﬂCTBaMl/I) onpegendeTtca C Yy4eTOM Ha3BaHHbIX W UHbIX
3acnyxumnearnx BHUMaHNA NMHTepecoB CTOPOH.

Tpe6OBaHMe O B3blCKaHUM almlMMEeHTOB B MMOJ1b3y HEeCOBEPLUEHHONETHUX neten, a Takke o6 yqyactmm B
AOONONMHUTENbHbIX pacxXoaax MOXeT ObITb 3asBEHO:

a) poauTenem, ¢ KOTOpbIM NPoXnBaeT pebeHok;
©) onekyHoM (none4yntenem) pebeHka (ct. 84 CK);
B) NpMeMHbIMK pogutensamm pebeHka (cT. 84, n. 3 c1. 153 CK);

r) BOCMUTATENbHBIMU YUYPEXKOAEHUAMMU, NEYEOHBIMU YUPEXKOAEHUSMM, YUPEXKOEHNSIMU COLMAnbHOM 3alUmThl
HaceneHuss M OpyrMMy aHanorMyHbiMU YYPEXOEHUSIMW, €cnv AeTU ocTanuck 0e3 noneveHust pogutenen u
HaxoOATCs B Takux yupexaeHusx (ct. 84, n. 1 ct. 147 CK);

4) YCbIHOBUTENEM, ECINM COXPaHUMMCL NpaBa U 06s1I3aHHOCTU MO OTHOLLEHMIO K KOMY-NMBo u3 poautenen (
cT. 137 CK);

€) OpraHoM OMneku 1 NonevnTenbCcTBa NP OTCYTCTBUM CornalleHus pogutenen ob ynnate anMMeHToB, Npu
HenpegocTaBneHun cogepXaHusa pebeHky n npu HenpegbasneHun ncka B cyg (n. 3 ct. 80 CK).

TpeboBaHue O B3biCKaHUM anVMEHTOB C POAMUTENier B MOSb3y HETPYAOCNOCOBOHBLIX COBEPLUEHHONEeTHUX
OeTel, HyXXOaloLmMXcs B MOMOLLY, a Takke 06 UX y4acTuM B AOMNONHUTENBHBIX pacxoaax MoXeT ObiTb 3asiBMeHo:

a) camMMMu AeTbMU;
©) onekyHamu, ecnu ety NpusHaHbl Cy4oM HeaeecnocobHbIMM BCNEACTBUE NCUXMYECKOrO PacCTPONCTBa;

B) none4vntTenamMmu, ecnn et orpaHnN4YeHbl B [eecnocobHoCTX BcreacTeue 3H0yI'IOTpe6J'IeHMF| CNUPTHbLIMK



HannTkamMmn nnm HapKoTn4eCckMmvmn BeLllectBamMmun.

TpyoocnocoGHble COBeplUeHHONETHUE AeTU o6sisaHbl cogepXaTb CBOMX poauTenen, ecnu OHu
ABNAOTCA:

a) HETPYAOCNOCOBHBIMU (MY>KUMHBI U KEHLLMHBI, JOCTUILLME COOTBETCTBEHHO 60 1 55 neT, nHieanugbl);

0) HyXgalWwmMmcs B NOMOLLM (He UMEIOLLMMM OOCTaTOYHbIX CPEACTB K CYLLECTBOBAHUIO, 3TO OLIeHOYHas
KaTeropusi - BCSKMUIA pa3 BONPOC O HYXXOaeMOCTM B MOMOLLM peLlaeTcsl CyaoM € y4eTOM O0BCTOSATENLCTB KaXaoro
KOHKpEeTHOro gena).

CoBeplueHHoONeTHMe AeTu (Kak TPyAoCnocobHble, Tak U HeTPYyAoCNnocobHbIe) MOryT GbiTb NPUBIEYEHbI
K y4acTHIO B OOMOSHUTENbHLIX pacxogax Mo coAepkaHuio poauTenei (K Boinnarte Tex anMMeHToB, KOTopble
B3bICKMBAOTCS UM MOTYT GbITb B3bICKaHbI), €CIN:

a) MMEIOTCA UCKMYMTENbHbIE ODCTOATENbLCTBA, TakMe Kak Tsbkenad 6onesHb, yBeybe poautens,
HeobxoaMMOCTb onnaTbl NOCTOPOHHEro yxoaa 3a HUM U Op.;

6) Hann4ymMe UCKIMYNTENBHbIX 0BCTOATENBLCTB nopoXXpaetT AOonoJIHUTe bHble pacxobl;
B) 0EeTN He y4aCTBYHOT B HECEHUM 3TUX PaCcXodoB.

AnUMeHTbI B NONb3y pPOAUTESEN B3bICKMBAOTCA B TBEPAON AEHEXHON cyMme. TOYHO Tak e onpefensercs
n "JJ,OJ'Iﬂ yHaCTVIﬂ" B AONOJTHUTENbHbIX pacxoaax. COOTBeTCTByIOLIJ,I/Ie CyMMbI BbINJ1a4yMBarOTCA eXXeMeCA4HOo.

Mpu onpegeneHun pasmepa anMMEHTOB CyA YYuTbiBaeT MaTepuaribHoe U cCeMeWHoe NoJioXKeHue
poouTenem v TPyAocNnoCOOHbIX COBEPLUEHHOSIETHUX AeTer, a Tawkke Apyrve 3acryxuBawlme BHUMAHUS
MHTEepecbl CTOPOH. Kpome TOro, mnpu B3bICKAHUU anMMEHTOB Cyd MOXET Y4YeCTb BCEX TPYAOCMOCOBHbIX
COBEPLLEHHONETHUX AETEN POAUTENSA HE3ABMCUMO OT TOro, NpeabsaBreHbl TpeboBaHMSA KO BCEM AETAM, K O4HOMY
N3 HUX UNN K HECKONBKUM M3 HUX. Tak, ecrniv y poguTtens Tpoe AeTen U OH npeabsasnsdeT TpeboBaHue nub K
OOHOMY M3 fieTel, TO, eCTECTBEHHO, ONpeaensis pa3mMep anMMeHTOB, Cy4 YUYUTbIBAET, YTO afIMMEHTbLI MOTYT ObITb
B3bICKaHbl U C AETEN, K KOTOPbIM TpeboBaHUSA He 3asiBNeHbI. Takue e npaBuna AenNCTBYIOT U NPY MPUBIEYEHUN K
yyacTuio JeTel B AOMNOMHUTENbHbIX pacxodax, HO YYUTbIBAlOTCA BCE COBEpPLUEHHONETHUE AeTu (He TONbKO
TPYZOCNOCOBHbIE); CyA MCXOAUT U3 HA3BaHHBIX U MHbIX 3aCNY>XUBAKLLMX BHUMaHUSA MHTEPECOB poaMTENen N BCex
COBEPLUEHHONETHUX aeTer (He TONMbKO TPYAOCNOCOOHbIX). 3T Xe O6CTOoATEeNbCTBa YYUTHIBAKOTCA NpwU
onpefeneHnn nopsaka HeceHst 4ONONTHUTENbHbLIX PACXO40B.

Tpe6OBaHl/|e O B3bICKaHMMN arNMMMEHTOB B MNOJIb3y pOﬂMTeﬂeVI, a Takke o0 y4vyactuum neten B
OOMOJTHUTENbHbIX pacxogax MoXeT ObITb 3aABIEHO:

a) caMMMU POaUTENSAMU;
6) onekyHamu poguTenen, NpM3HaHHbIX He4eeCcnoCOOHbIMM BCIEACTBME NMCUXMYECKOTO PacCTPOMCTBA;

B) none4vntTenamMmu po,u,MTene|7|, OrpaHN4eHHbIX B OeecnocobHOCTM B CBSA3N CO 3noyn0Tpe6neHl4eM
CMNUPTHbIMU HAaNnMTKamMmn nnn HapkoTn4eCknmmn BellectsamMmu.

OeTtu MoryT 6bITb 0CBOGOXAEHbLI CyAOM OT 00A3aHHOCTU coAepXKaTb poauTenen, ecnv yCTaHOBIMEHO,
YTO POOUTENM YKIOHSAMNUCH OT UCMOMHEeHNs obAa3aHHOCTeN poanTenen (He 3aboTunucb 0 340poBbe, (PU3NYECKOM,
MCUXMYECKOM, OYXOBHOM W HPAaBCTBEHHOM pasBUTUWM OETEeN, YKMNOHAMNMUCb OT MUCMONHEHUs 06s13aHHOCTU Mo
coflepXaHuvto feten u T.0.).

[leTn He HecyT 06s13aHHOCTY coaepXKaTb poauTenei, KoTopble NULIEHbI POAUTENBCKMX NPaB.

Cynpyru gomxHbl MaTepvanbHoO nogaepxuBaTtb apyr gpyra (n. 1 ct. 89 CK). B 6onblMHCTBE cry4vaeB
Takas NoAAepXKa ocyllecTBrseTcsa 6e3 NCnonb3oBaHUsA kakmx-nnmbo npaeoBbIX hopm (HET BpadHoro gorosopa,
cornawennst 06 ynnaTte anvMMEHTOB, pPeLLeHNs Ccyaa O B3biCKaHWM anMMEHTOB U T.M.). Bmecte ¢ Tem cemeliHoe
3akoHogaTenscTBo (n. 2 cT. 89 CK) npegycmaTpmBaeT BO3MOXHOCTb B3bICKaHUS anMMeHTOB B cyaebHoM nopsigke
(ecnu HET anMMeHTHOro 4OroBopa) B Nornb3y OAHOro U3 Cynpyros ¢ Apyroro cynpyra. CooTBeTCTBYIOLWMM NPaBoM



HageneHbl:

a) HeTpydocnocobHbIM  Hyxaawowuncs cynpyr. HeTpyaocnocobHbIMM - SABRSIOTCS  Nuua, LOCTUrLIne
NEHCUOHHOro Bo3pacTa (KeHLUHbI - 55 neT, MyX4uHbl - 60 neT), u uHBanNuabl. HyxaarLwmMmncsa cuntatroTes nuua,
He MMeloLne JOCTaTOYHbIX CPEACTB K CYLLEeCTBOBAHMIO (SBNAETCA N CYyOBEKT HYy>KOAloLWMMCS, peLlaeTcsl Cyaom
C Y4E€TOM KOHKPETHbIX 06CTOATENBLCTB KaXkaoro aena);

6) xeHa B nepuon 6epemMeHHOCTM 1 B TeUYEHME TPeX NET CO AHA poxaeHus obliero peGeHka;

B) Hy)XOaloLWMIACA Cynpyr, OCYLLECTBNSIOWMA yxon 3a obwum pebeHKOM-MHBanMaoM A0 OOCTUXKEHUS
pebeHkoM Bo3pacTa 18 net nnm 3a obwum pebeHKoM - MHBanNuaom ¢ AeTcTea | rpynnebi.

Cnepnys 6ykBe 3akoHa (n. 2 cT. 89 CK), B ykazaHHbIX Cry4yasix anvMMEeHTbl B3bICKMBAKOT MPU CNeayLmx
yCroBusX:

a) cynpyr, K KOTOpoMy npeabsiBNeHo TpeboBaHue, OTKasbiBaeTCAa MaTepuanbHO NoagepXuBatb OpYroro
cynpyra. Kak npeacraBnsieTcsi, 0 TakoM OTKase B 3aKOHe roBOPUTCS B CaMOM LUMPOKOM cMbicre. OTka3 mMoxeT
ObITb BbIPaXXEH aKTUBHLIMU OEWCTBUAMU, MOXET ObiTb "MOnyanuebiM". BbiBaeT, YTO MaTepuanbHas noagepxka
0Ka3bIBaeTCs, HO, MO MHEHWIO OPYroro cynpyra, MMeLLEero NpaBo Ha ee nony4veHune, SBMseTcs He4OCTaTOYHOW.
Mo-Bngumomy, anumeHTbl OyayT B3biCKaHbl Oaxe B TOM Criyyae, Korga Cynpyr, nofyyaloowmin OOCTaTOYHYH
noanepkky, TpedbyeT B3biCKaHUSA anMMeEHTOB B cyaebHOM nopsake (B pesynbTate NpedocTaBreHne coaep)KaHns
B A406poBONbLHOM nopsiake OyAeT 3aMeHEHO BbINaTon anuMeHToB);

6) oTcyTCTBYET cornalleHune o6 ynnate anvMeHTOB;

B) cynpyr, o6s3aHHbIN OKasblBaTb NOAOEPXKKY Cynpyry, MMelLleMy npaBo Ha ee nonydveHuwe, obnagaet
HeobXoaMMbIMM AN 3TOro cpeAcTBamMu. M aTOT BONpoOC BCAKWMIA pa3 peluaeTcs CYyAOM C Y4eTOM KOHKPETHbIX
obcroaTenbcTB gena. Kak npasuno, ecnu cynpyr, o6s3aHHbIA ynnaymMBaTb anuMMeHTbl, pacrnonaraeT Gonblnm
KONMMYeCTBOM CpeACTB, HeXenu Cynpyr, MMeKLWWiA npaBO Ha WX MOfyyYeHne, TO CYUTAeTCs, YTO MNepBbli
pacnonaraeT cpeAacTBamMu, HEOBXOANMbIMW AN BbINNAaTbl aNMMEHTOB.

B HekoTOpbIX cny4asix 3akOHOM npedycMaTpuBaeTcsi 00s3aHHOCTb ObIBLUMX CynpyroB MaTepuanbHO
nogaepxusatb Apyr gpyra. B cuny ct. 90 CK P® B cynebHomM nopsigke Moryt ObiTb B3biCKaHbl anvMMEHTbI C
ObiBLIErO cynpyra, obnagatowero HeobxoanmbIMK 4518 3TOr0 cpeacTBamMu, B MoMbay:

a) ObiBLUEN XeHbl B nepunod 6epemMeHHOCTU 1 B TeYeHne Tpex NeT Co AHA poxaeHus obLuero pebeHka;

6) Hyxpgatollerocss ObIBLLUErO Cynpyra, OCYLIECTBMSIOWEro yxod 3a O6WUM peGeHKOM-UHBanuaom Ao
JOCTUXeHUst peGeHkoM BospacTa 18 neTt unu 3a o6LmMm peGeHKoM - MHBanuaoM ¢ AeTcTsa | rpynnbl;

B) HETPYAOCNOCOBHOIO HyxaatoLerocs GbIBLLETO Cynpyra, CTaBLUEro HETPYAOCNOCOBHbIM 40 PACTOPXKEHMS
Bpaka unu B TeYeHWe roga ¢ MOMeHTa pacTopkeHus 6paka;

r) HyXOatollerocsi cynpyra, OOCTUrLEro MeHCUOHHOro Bo3pacTa He MOo3fgHee 4Yem 4epes NsATb feT ¢
MOMeHTa pacTopXkeHust 6paka, ecrnm cynpyru cocTosinu B 6pake AnuternsHoe Bpemsl.

EcTecTBeHHO, YTO NpeagoCTaBieHne coaepkaHus GbiBLUEMY CYNpYry MOXET OCYLLECTBNATLCS B NOPSAKe U
Ha yCIoBMsIX, NPeAYyCMOTPEHHbIX 6payHbIM JOrOBOPOM UKW cornalleHem o6 ynnaTe arMMeHTOB.

AnvMeHTbI cynpyram (GbIBLUMM Cynpyram) B3bICKMBAOTCA B TBEPAOW AEHEXHOW CyMMe, KOTopasi AoMKHa
BbINMA4YMBaTLCA EXEMECAYHO. Pasmep anuMeHTOB OnpedenseTcs CyAOM WCXOA4s W3 MaTepuansHoro U
CEMEWHOT0 MOMOXEHUs CynpyroB (GbIBLUNX CYNPYroB) U APYrMX 3achy>XMBaOLLMX BHUMAHWUS MHTEPECOB CTOPOH.

lMpu pelleHun Bompoca O B3bICKAHUW anMMEHTOB B MNoMb3dy cynpyra (6biBwero cynpyra) 6bino 6bl
HenpaBWIbHO WrHOPUPOBAaTb MPUYUHBLI HETPYAOCMOCOBHOCTM 3TOr0 Cynpyra, NPOYHOCTb CEMEWMHbIX CBSA3eWn,
nosegeHve cynpyroB B Opake. CooTBeTCTBEHHO 3akoH (cT. 92 CK) npegycmaTpvBaeT, 4TO Cyd MOXeT
oceoboAuTL cynpyra OT 06si3aHHOCTU cofepxaTb APYroro HeTPyAOCNOCOGHOrO HYXAAloWerocs B MOMOLUM
cynpyra wnu orpaHuunTb 3Ty 0DS3aHHOCTb OnpederieHHbIM CPOKOM Kak B nepwog Gpaka, Tak M nocne ero
pacTOPXKEHUs:



a) B Cry4ae ecniM HeTpydoCnoCOGHOCTb HyXKAalLerocs B MOMOLUM Cympyra HacTynuna B pesyrnbTaTte
3roynoTpebieHnst CIMPTHLIMK HanWTkaMy, HapKOTUYECKVMU CPeacTBaMU WM B pesyfibTaTe COBEPLUEHUS UM
YMbILLMIEHHOro NpecTynneHus. Kak npeacraBnseTcs, To 06CTOATENbCTBO, HACTYNMNA M HETPYAOCNOCOBHOCTb A0
O6paka, B nepuop 6Gpaka WnM Mocne ero pacTOpXeHusl, Mpu MPUHSTAM pelleHuss o6 ocBoboXaeHUM OT
0643aHHOCTM ynnayvBaTb annMMeHTbl G0 06 orpaHMYeHun ee onpeaeneHHbIM CPOKOM 3HaYeHUsl He UMEET,

6) B crnyyae HEMpOAOIKUTENbHOCTM NpebbiBaHMsA CyrnpyroB B Gpake. Bonpoc o Tom, SIBAsieTCS NU CPOK
npebbiBaHNs cynpyroB B 6pake HENPOOOMKUTENbHBIM, PELLAETCS CYAOM B KaXAOM KOHKPETHOM criydae (MPUHSTO
cYMTaTh HEMPOAOIMKUTENBHBLIM CPOK A0 MSATU NET);

B) B Crlyyae HeOOCTOWMHOrO MoBefEeHNs1 B CeMbe Cynpyra, TPeOyloLero BbinnaTtel anuMeHToB. Bonpoc o
TOM, 6bINO NV NOBeAeHWe cynpyra B CEMb€ HELOCTOMHbIM, pellaeTcs CYAOM C YYeTOM KOHKPETHbIX
obcToATeNbLCTB Aena. MoryT GbiTb YUTEHbI Kak HEMMYLLECTBEHHbIE, TaK U UMYLLECTBEHHbIE OTHOLLEHWS B CEMbE.
Tak, MOXeT GblTb MPUHATO BO BHUMAaHWE TO, YTO Cynpyr, TpeGytoLmMii BeINNaTel anMMeHToB, pacxodoBan oblee
MUMYLLECTBO CYMNpyroe B ylepb WMHTepecaM ceMbW, He 3abOTWUICA O 300pOoBbe, (PM3NYECKOM, MCUXMYECKOM,
AYXOBHOM W HPaBCTBEHHOM BOCMMTaHWUM AeTel, YKIOHANCS OT MaTepuanbHON NoAAep kKM cynpyra v T.M.

Kpome poautenen, geteun, cynpyros (ObiBLUMX CynpyroB) MpW Hanuyun OnNpeaernieHHbIX pUan4ecknx
haKkToB anMMeHTHble 06A3aTenbLCTBa HECYT U APYrve YneHbl CEMbM.

Bo-nepBbix, 6paTbs M cecTpbl SOMKHLI NPEAOCTaBNATb CoAepXaHue (ynnaumsBatb anvMeEHTbl) CBOUM
BpaTbsaM 1 cecTpam, ecnu:

a) nx 6paTb‘i| n CecTtpbl, gaBnAwwWnNeca HeCOBEPLUEHHOJIETHUMN WU  COBEPLUEHHONETHUMMN
Hepr,EI,OCI'IOCO6HbIMI/I, HY>XOaKTCA B MNOMOLLN;

©0) HecoBepLUEHHOMETHNE HyXKAaloLMecs B MOMOLLM BpaTbs U CECTPbl HE MOTYT MOMY4YUTb CodepKaHue oT
CBOWUX popuTenen (poguTenu ymepnu, SBASKOTCH HEeTPYOOCMOCOOHBbIMU, HyXXOQWMMUCA B MOMOLUM UMK
npefocTaBnsieMoe UMK codepXKaHue sIBHO HEAOCTATOYHO M T.1.);

B) Hy>KgatoLLMecs B NOMOLLM COBEPLLUEHHOMNETHNE HETPYA0CNOCOOHbIe BpaThs U CECTPbLI HE MOTYT NOMy4nTb
cofepXaHue OT CBOMX TPYAOCMOCOOHbLIX COBepLUeHHONEeTHUX Aeten, cynpyroB (ObiBLUMX Cynpyros) wvnu oOT
poaouTenen (HeT AeTew, Cynpyr MO YCTaHOBIEHHbIM 3aKOHOM OCHOBaHMAM 0OCBOOOXAeH OT 06s3aHHOCTU
cogepxaTb HETPYAOCNOCOOHOro Hy>aaloLLerocs B NoOMoLy cynpyra u T.n.);

r) 6paTbsi U CECTpbl, K KOTOpPbIM 3asBneHo TpeboBaHue 06 ynnaTte anumeHToB, obnagarT HEOBXo0ANMbIMK
ans atoro cpeacrteamm (cT. 93 CK).

Bo-BTOpbIX, Aepywku U 6abywku o6si3aHbl codepxaTb BHYKOB (ynnaumBaTb B WX MOMb3y anuMeEHTh),
ecnu:

a) BHYKHW, 4dABndwowinecda HecoBepLUeHHONeTHMMn wunm CcoBepLueHHONEeTHUMN Heprﬂ,OCI'IOCOGHbIMM,
HY>XOakTCA B MNOMOLLN;

©) BHyKM (kaK HECOBEpLUEHHOMNETHNE, Tak U COBEPLUEHHONETHNE HEeTPYOO0CNOCOOHbIE) HE MOrYT MONyYnTb
cogepxaHve oT cBoux pogutenen. Kpome TOro, ecnv pedvb MAeT O B3bICKAHUW anMMEHTOB B MOMb3Y
COBEPLUEHHOMNETHMUX HETPYAOCNOCOOHbIX BHYKOB, TO anMMeHTbl OyAyT B3biCKaHbl, €CNKN coAepXaHue He MOXeT
ObITb NOMYYEHO 3TMMU BHyKamMun OT CBOWUX CynpyroB (ObIBLUNX CYMpyroB);

B) 6abywwikn 1 gedywkn, K KOTOPbIM 3asiBneHo TpeboBaHWe O npegocTaBneHuu cogepkaHus, obnagatoT
HeobxoamMbIMK Ang atoro cpeacTeamm (cT. 94 CK).

B-TpeTbux, TpyaocnocobHble COBEPLUEHHONETHME BHYKM [OIMKHbI copepxaTb [Aedywky u 6abyliky
(ynnaymMBatb UM anMMEHTbI), €CINN:

a) neayluka n 6abyluka ABNAKTCA HETPYAOCNOCOGHbLIMY;

©0) Hy>kgalTcsi B MOMOLLM;



B) HEBO3MOXHO MOSTyYEHME UMW COAEPXKaHMUSA OT UX COBEPLUEHHONETHMX TPYAOCMOCOOHLIX OeTen unm oT
cynpyra (6biBLUEro cynpyra);

r) BHykM obnapaloT cpeAcTBamu, HeOOGXOAMMBIMU Ans NPefoCTaBMNeHUs CoaepXaHus (Ans ynnatbl
anumeHToB) (cT. 95 CK).

B-yeTBepTbIX, TPYAOCNOCOOHbIE COBEPLUEHHONETHUE BOCMUTAHHUKU 00si3aHbl cogepXaTb CBOMX
daKkTMyYecKnx BocnmuTaTenemn, Kpome onekyHoB (noneynTenen) u NpUeMHbIX poauTtenen, ecnu:

a) (pakTuyeckne BoOCMUTATENM - NMuUA, OCYLIECTBIsOWME (aKTUYECKoe BOCMUTaHWE U conepkaHve
HEeCOBEPLLEHHONETHUX AETEN, SBMSOTCS HETPYAOCNOCOOHbIMMU;

6) Hy)xgalTcs B MOMOLLM;

B) HE MOIYT MONYYUTb COAEPKaHMe OT CBOMX COBEPLUEHHONETHNX TPYAOCNOCOBHbIX AeTeN nnn OT Cynpyros
(6biBNX cynpyroB.) (n. n. 1, 3 cT. 96 CK).

B-nsaTbiX, TPyAoCcnocobHble COBEPLLUEHHOMNETHNE MACbIHKM U Nag4vyepuLbl JOMKHbI CoaepXaTb oT4YMma U
Madexy (ynnavvmaTb UM arMMeEHThbI), eCIn:

a) OT4YMM M Ma4vexa SIBMATCA HETPYAOCNOCOOHbIMY;
©0) Hy>kgalTcsi B MOMOLLM;
B) BOCMUTbLIBaNu 1 cogepanv CBOUX NacbiHKOB UK NagyepuL;

r) He MOryT MOMYyYUTb COAEPX)aHME OT CBOMX COBEPLLUEHHONETHNX TPYAOCMNOCOBHBLIX AeTeln nnm oT Cynpyros
(6bIBLUMX CynpyroB);

[) nacbiHKM M nNagyepuubl obnagarT cpeacTBaMu, HEOOGXOAMMBIMU ANs NPEAOCTaBMNEHUS CoaepXKaHus
(ynnatel anumeHToB) (n. 1 c1. 97 CK).

Cy,D, MOXeT ocBoOOANTbL BOCMUTAHHWKOB, MAacCbIHKOB U nagyepuvy ot 0bs3aHHOCTH cogepxatb
COOTBETCTBEHHO (baKTI/I‘-IeCKI/IX BocnuTaTenen, otyMma u Madexy, ecnu:

a) CbaKTVI'-IeCKVIe Bocnutatenn, oOT4MM W Madexa coaepXalnm W BOoCnuUTbiBarn COOTBETCTBEHHO
BOCMMUTAHHUKOB, NacblHKa U nagyvyepuly MmeHee NATn neT,

0) coaepxaHue M BOCMUTaHWE BOCMUTAHHMKOB, MACbIHKOB M Nagyepul, OCYLLECTBNSANOCh HeHaanexallmm
obpa3om (ypoBeHb cofep)kaHusi Obil HA3OK, XOTS1 MMeNnacb BO3MOXHOCTb MPedoCTaBnsTb ero B HEOOX0AMMOM
o6beme, He NPOABNANOCH AOIMKHOM 3a00Thbl 0 300poBbe AeTen 1 T.n.) (M. 2 ¢T. 96, n. 2 c1. 97 CK).

Bo Bcex HasBaHHbIX cnydadax pas3Mep aliuMeHTOB MOXeT ObITb onpeaeneH cornawleHnem CTOpOH, a npu
ero oTcyTctBMM - pelleHnem cyaa. Cyp, B3bICKMBaeT aJiImMMeHTbl B TBep.qoﬁ AEeHeXHoMn CymMmMe. |_|pl/l
onpeneneHnn pasMepa ajimMeHToB Cyn UCXOoOUT U3 MaTtepuasribHOro u CEMENHOro NOSIOXEHNA nnaTtenbLimKa n
nony4yarena arimMMeHTOB, a Takke gpyrux 3acinyxxmsarLnx BHUMaHNA UHTepeCcoB CTOPOH.

Ecnu coaepxXaTb 4rneHa cembh, Tpe6yrou.|,ero ynnatbl allMMeHTOB, 006s13aHbl OQHOBPEMEHHO HECKOJIbKO
Iy, cyn yCTaHaBliMBaeT, KakKyld CyMMy [LOOJDKEeH YynnadunBaTb Kaxkabli CY6'beKT. I'Ip|/| 3TOM Y4UTbIBaeTCA
mMaTtepualnibHoe n CeMeNHOE MOSIOXKEHNE KaXKAoro N3 aTux nuu,.

Cy,D, MOXeT y4eCTb BCeX nui, 00513aHHbIX ynnadnBaTtb aliMMeHTbl, HE3aBUCMMO OT TOro, npeabABi1€H UCK KO
BCEM 3TUM Nnunuam, K OQHOMY UIN K HECKOJTbKMM N3 HUX.

YnnaunBalTCcst anMMEHTbI, B3bICKMBaeMbIe MO peLLeHnto cyaa, exemecsa4vHo (cT. 98 CK).
Cnegyet umeTb B BuAy, YTO Cy4 MOXET OTKasaTb BO B3blCKAHMW ariMMEHTOB COBEpPLUEHHONETHEMY

p,eecnoco6Homy mudy, ecnnm OHO coBepluniio B OTHOLWEHUW nuua, 0bsi3aHHOrO ynnadimBatb aliMMeHThl,
YMbIlWNIEHHOE npecTynneHne unmn B Cliy4dae HEe4OCTOMHOro MNoBeAEeHUS COBEpLUEHHOJ1IETHETO AeecnocobHoro



nvua B cembe (n. 2 cT. 119 CK).

B nepuoa cywectBoBaHWs anuMeHTHOro o6si3aTenbCcTBa, MOPOXAEHHOIO HOPUAUYECKMM COCTaBOM,
BKMOYalLWMM B cebs pelleHWe cyda, MOXET W3MEHUTbCS MaTepuanbHOe WU CeMENHOEe MONOXEHUE
nnatenbLliyKka anMMeHTOB U (UnuW) nonyyaTtens anMMeHToB. Hanpumep, y nnaTenblivka anvMMeHTOB POAUIMCH
AETW, N OHN HaxodsTCs B XyAWweM MaTeprarnibHOM MONOXEHUW, HEXEeNW nonyyaTenb anMMeHTOB; MatepuansHoe
MOnoXeHNe nnaTenbLuka anuMeHTOB, YNnaydMBaeMbiX B TBEPAON [AEHEXHOW CyMMe, MOXET CyLleCTBEHHO
yNyYLWnTBLCS U T.0.

Cy,q BnpaBe WU3MEHUTb YCTaHOBﬂeHHbIﬁ pasmep anauvuMmeHToB Wn ocBoboauTb NuuUo, obsizaHHoEe
ynnadynBaTtb alIMMEHThI, OT UX ynnaTbl, eCln:

a) 3asdBJIEHO COOTBETCTBYyHOLLEE Tpe6OBaHI/Ie nnaTtenblwmnKoM Unun nony4vyarenem alimMeHToB;

6) nocne ycTaHOBMEHWS CYAOM pasMepa anuMeHTOB W3MEHWNOCb MaTtepuanbHOe Wnu CcemenHoe
nonoXxeHne ogHon 13 CTopoH. MoxeT ObITb YY4TEH U MHOW 3acnyXMBaKOLWNA BHUMaHUS UHTepec CTOpoH (M. 1 CT.
119 CK).

§ 4. MNMopsgok ynnaTsbl 1 B3bICKAHWUSA anUMEHTOB

Kak paHee oTMe4asnioCb, arIMMeHTbl MOryT ynmfadvMBaTbCA Ha OCHOBaHUU cornailleHus 06 ynnarte
aJIMMEeHTOB, a Npu OTCYTCTBUMU cornawleHuns - No pelweHuo cyaa.

CornaweHus o6 ynnate anumeHToB Mo obLiemy npaBuny UCNonHawTCca fobposonbHo. Ecnv, ogHako,
nMuo, obsA3aHHOe yhnadvMBaTb anMMEHTbI, YKIMNOHAETCA OT WCMOMHEHWs AdaHHOW 00A3aHHOCTW, TO HeT
HeobOxogmMMocTn obpalwatbCd B CyA, MOCKOMbKy cornaweHve o6 ynnate anuMmeHTOB  siIBRsieTcH
MUCNOSIHUTENbHbIM  AOKYMEHTOM (Hapsagy C  WUCMOMHUTENbHbIM  JIMCTOM W UHBIMW  JOKYMEHTaMW,
nepeyncneHHbiMn B cT. 7 PepepanbHoro 3akoHa "O6 wcnonHutensHoMm npoussoacTee"). B atom cnydae
cornalleHve nNpeabsBnseTcs B agMUHUCTPALMIO OpraHn3aLmmn no MecTy paboTbl nnatenbliMka anMMeHTOB Unn
cynebHomy npucTaBy-ucnonHuTento. Ecnu cornalleHne npegbsaBneHo agMUHUCTPaLMU OpraHu3aumm no Mecty
paboTbl nnaTenbliVka anvMMeHTOB, OHa o00si3aHa MpPOU3BOAUTL yAep)XaHue anMMeEHTOB, NPedyCMOTPEHHbIX
cornawieHmemMm, v nepefjaBaTb MX Monydyatenio anumeHToB. Ecnv cornaweHne 06 ynnate anumeHToB
npeabsBNAeTCs K UCMOMHEHNO cyaebHOMY NpUCTaBY-UCMONTHUTENIO, TO NPU MONOXMUTENBHOM pPeLleHnn Bonpoca
O MNPUHATMM MWCMOMHUTENbHOrO [AOKYMEeHTa (B [OaHHOM cryvae - cornaweHuss ob ynnate anMMeHTOB)
BO3Oy)XgaeTcs  MCnofnHWTEnbHoe npou3BoacTBO  (CyAebHbI  MpUCTaB-UCTONMHUTENb  MOXET  BO3BPaTUTb
NCMNOMHUTENBHBIA JOKYMEHT B Cry4yae npeabsBeHUs UCMNONMHUTENBHOIO AOKyMeHTa 6e3 cobntogeHnss npaesun o
TeppuTopuanbHOn NoACYOHOCTH, yCTaHOBMEHHOM mMexagy nogpasgeneHmsamm cyaebHbIx
NMPUCTaBOB-UCNONHUTENEN, NPEAbABNEHUSA KOMMN UCMIONMHUTENBHOrO JOKYMEHTA B3aMeH MOAJIMHHMKA U T.4.).

MPUHAB K MCMNOMHEHWI0 WCMOMHUTENbHBIN  OOKYMEHT, CcyaebHbIi NpUCTaB-UCMONHUTENb  BbIHOCUT
NocTaHOBNeHWE O BO3GYXKOEHWM WCMONMHUTENBHOrO Npou3BoacTBa. [lpy 3TOM ycTaHaBNMBaEeTCs CPOK AOns
N0BPOBOMNBLHOIO UCMOMNHEHUA NNaTeNbLUKOM anMMeHTOB CBOMX 06A3aHHOCTEN. ATOT CPOK HE MOXET NpeBbIllaTh
NATU OHel COo OHSA BO30YXXOEHUS UCMONHMTENbHOro npoussoactsa. OQHOBPEMEHHO NnaTenblUMK anMMeHTOB
npeaynpexaaeTtcs, 4YTO B cryyae, ecnuM [O0GPOBONbHOMO WUCMOMHeHWs oBs3aHHOCTEN He npousoiger,
NCMNOMHUTENbHBIN OOKYMEHT MOANEXUT NPUHYOAUTENBHOMY UCTIONHEHUIO C B3bICKaHWEM UCMONMHUTENbCKOro cbopa
N pacxodoB MO COBEPLUEHWIO UCTIONHUTENbHbBIX OENCTBUIA. Yrpo3a TOro, YTo Npu NPUHYAMTENbHOM UCMOMHEHUN
pacxodbl [OOMMKHMKA BO3PacTyT, CTUMYNMUPYeT ero K OoBGpOoBONbHOMY MCMONHEHWI0 cornaileHvss o6 ynnaTe
anMmeHToB. Mepoli NMpuHyOUTENbHOIO UCMOSHEHUSI SBMSieTC oOpalleHue B3biCKaHUsi Ha 3apaboTHylo nnaty,
MeHCUIo, CTUMEHOMNIO U UHblEe BUAbI AOXOA0B [AOIBKHMKA, HA UMYLLECTBO OOIMKHUKA MyTEM HarnoXeHus apecTa Ha
MMYLLIECTBO 1 ero peanusauum 1 T.4.

Takum o6pa30M, Nnpu3HaHne corrnalleHnd o0 ynnarte alimMMeHTOB UCMOJIHUTENTbHbIM JOKYMEHTOM ynpoLwlaeTt
npouecc ero UCnoJsiIHeHuA, NOCKOJIbKy He Tpe6yeTc;| CyD,GGHaFI npouenypa, n yckopdaeTt B3bICKaHMe alimMMeHTOB.

AHanornyHo ocyuiecTBndaeTca M B3biCKaHME aliMMEeHTOB Ha OCHOBaHUW WCMNONMHUTENbHOIo Inucta Wunu
cynebHoro npukasa.

AOMUHUCTPALUS opraHM3aumm no MecTy paboTbl vua, 0653aHHOMO yniayvMBaTb arMMEHTbl HA OCHOBaHWUM
UCMOMNHUTENBHOIO NUCTa, cyAebHOoro npukasa unu cornawleHvss o6 ynnate anMMeHToB, 06sidaHa exeMecsyHO



yOEepXuBaTb anvMMeEHTbl U3 3apaboTHOM NnaTbl U (UNIM) MHOFO OOXOAA MnaTerbliuka anuMEHTOB U yniaynuBaTtb
Unu NepeBoauTb UX MonydvaTento anumeHToB. [JaHHas 0683aHHOCTb aAMUHUCTPAUMN OOMKHA UCMONHATLCS He
nosgHee 4Yem B TPEXAHEBHbIM CPOK CO AHS BbINnaTbl 3apaboTHOW nnatbl U (MnNun) uHoro goxona. Pacxogbl no
nepesony (Nepecobifike) anMMeHTOB BO3NnaralTCcda Ha nnaTenbLimka anmmMeHToB.

Mo obwemy npaBuny yaepxaHuss M3 3apaboTHOM nnaTtbl U (UNKM) UHBIX OOXOAOB, NMPOU3BOAMMBIE Ha
OCHOBaHWUW UCMOSNHUTENbHbLIX JOKYMEHTOB, He MOryT npeBbiwaTh 50% 3apaboTHOM NNaTtbl Y NPUPABHEHHbLIX K HEW
nnatexen. 3 aToro npaeuna ecTb UCKNIOYEHUS:

a) yaepXkaHue annMMeHTOB Ha OCHOBaHWM cornalleHns ob ynnate anMMeHTOB NPOM3BOAUTCS U B cCrny4ae,
ecnu obwasi cymma yaepXaHuil Ha OCHOBaHWMW Takoro COrfnalleHust U ApYrMx UCMONMHUTENbHBLIX LOKYMEHTOB
npesbiwaeT 50% 3apaboTka u (MnNn) MHOro goxoda nnaTenbLyMka arMMEHTOB;

©) Npv B3bICKAHUN anNMMEHTOB Ha HECOBEPLUEHHONETHMX AETEN pa3Mep yaepXaHUn He MOXET NpeBbIWaTh
70% 3apaboTHON NNaTbl U NPUPABHEHHBIX K HEN NAaTexen.

[Ona Hagnexaiwien opraHvM3auuu B3bICKAHUS arIMMEHTOB BaXKHO, YTOObl ObINO M3BECTHO MecTo paboThl
nnartenbLiuka anuMeHToB. Yalle BCero CrnoXHOCTM BO3HUKAIOT MpU CMeHe MraTenbLUMKOM annuMeHTOB MecTa
paboTtbl n (Mnu) mecta xutenbcrtBa. B cBAsuM ¢ atum 3akoH (cT. 111 CK) Bosnaraet Ha agMuHMCTpauumio
opraHu3auum, yaepxuBatoLlen anMMeHTbl Ha OCHOBaHUM UCMOMHUTENbHbBIX JOKYMEHTOB, 0653aHHOCTb coobLwaThb
cyaebHOMy MpUCTaBy-UCMOMHUTENIO M MONy4aTenio anMmeHToB 00 yBONMbHEHUW MnaTenblUMka arMMEHTOB. JTO
OOIMKHO ObITb cAenaHo B TpexAHeBHbIM cpok. Ecnv mM3BecTHO HoBoe MecTo paboTbl M (MNM) HOBOE MECTO
XWUTenbCTBa NnaTenblynka annmMeHToB, TO yKa3aHHbIM NnuamM AomxkHa bbiTb coobLlueHa 1 3Ta MHpopmMauus.

B Takoli ke (TpexOHEeBHbIA) CpPOK nnaTenblUK anuMMEHTOB [OOMKeH coobwaTtb cyaebGHomy
NPUCTaBY-UCMNONMHUTENIO U MONyYaTenio aNMMEHTOB O NepeMeHe MecTa paGoThl UMW XUTENbCTBA, a Npu ynnaTe
anMMeHTOB HECOBEPLLIEHHOMNETHUM AETAM - M O HAaNUYMM AOMONHUTENbHOro 3apaboTka UnM MHOro AoXoAa.

HeuncnonHeHue ykazaHHbIX "MHPOPMALMOHHBIX" 06S3aHHOCTEN NO HEYBAXMUTENbHbLIM NMPUYMHAM BreYeT 3a
coboll aAMUHUCTPATUBHYI0 OTBETCTBEHHOCTb [O/MKHOCTHBIX ML, U MHbIX FpaxkgaH B Buae wrpada (cT. 87
depepanbHoro 3akoHa "O6 ucnonHuTenbHOM npounssoacTtee”). Mpy HanMuuKM B NX 4ENCTBUSAX NPU3HAKOB COCTaBa
NPecTynneHna 3T CcyobekTbl MOryT ObiTb NPUBMEYEHbl K YrOSIOBHOM OTBETCTBEHHOCTU. B TOM uucne
nnaTenbLuK anMMEHTOB MOXET ObiTb MPMBMEYEH K YrONOBHOM OTBETCTBEHHOCTM 33 3M0CTHOE YKIMOHEHuEe OT
ynnaTbl anumeHToB (cT. 157 YK).

B3bickaHWe annMMeHTOB, a Takke 3aJO0fHKEHHOCTW MO anMMeHTaM B MEPBYK oyepedb Mpou3BOAUTCH U3
3apaboTka 1 (unu) nHoro pgoxopa nnartenbLinka anumeHToB. Npy HegocTaTouHOCTM 3apaboTka un (Mnn) NHOro
Joxofa anuMEeHTbl YOEPXUBAKTCHA M3 HaxoOsWMXCA Ha cyeTax B OaHKaX U WMHbIX KPeOUTHbIX YYpexXaeHMsaX
OEeHeXHbIX CpeAcTB nnaTenbLiMka anvMMEHTOB, a Takke M3 OeHeXHbIX CpeAacTB, nepefaHHbIX No AoroBopam
KOMMEpYeCKMM W HEKOMMEPYECKMM OpraHusauusmMm (KpOMe Cry4YaeB, KOrga COOTBETCTBYHOLLUME [OEHEXHbIE
cpencTtea nepeLnym B COGCTBEHHOCTb 3TUX OpraHM3auui, - Ha HUX Henb3st 0bpaTuTh B3biCkaHWe). HakoHel, npu
HeJOCTaTOYHOCTW 3TUX CPEACTB B3biCKaHWe obpallaeTcd Ha nioboe MMyLecTBO nnartenbLimMka anMMeHToB, Ha
KOTOpOEe MO 3aKOHYy MOXeT ObiTb 0OpalleHO B3biCkaHue. Buabl nmyulecTtsa, npuHagnexallero rpaxgaHuHy Ha
npaese COOGCTBEHHOCTWU, Ha KOTOpPOE He MOXeT OblTb 0OpalleHO B3biCKaHME MO WUCMOSNHUTENbHBIM AOKYMEHTaM,
nepeyvcnetbl B cT. 446 MK P®. B yacTHoCTK, HegonycTMMO obpalleHne B3bICKaHWUS Ha XWUroe nomelLeHne (ero
4yacTb), ecnv AN rpaxgaHuHa-goMKHMKa U COBMECTHO C HUM MPOXUBAKLLMX YIIEHOB €r0 CEMbW OHO SIBMSETCHA
€OUHCTBEHHbIM NPUrOAHBbIM A1 MOCTOSAHHOIO MPOXUBAHUS MOMELLLEHUEM, 3@ UCKITHOYEHNEM XUITOTO MOMELLLEHUS,
ABNSAOLLErocs NpeaMeToM UNOTEKN, Ha KOTOPOE B COOTBETCTBMU C 3aKOHOAATENbCTBOM 0O MMOTEKE MOXET ObITb
ob6paLlleHo B3bickaHne. Henb3s obpaTtnTh B3biCKaHMe Ha NpegMeTbl 0OblYHON JOMallHen o6CTaHOBKM U 0bmxoaa,
BELWM VMHOUBMAYaNbHOro Mnonb3oBaHusA (odexaa, obyBb M Ap.), 3a MCKNIOYEHWEM AparoueHHOCTEN U Apyrux
NnpegMeTOB POCKOLLK, CpeAcTBa cneuTpaHcnopTa U Apyroro HeO6X04MMOrO rpaXXgaHUHY-00JKHUKY B CBSI3W C €ro
WHBaNUOHOCTbLIO MMYLLECTBA U T.A4.

AnumeHTHoe 065a3aTenbCTBO HOCUT BRNAWMNACA XapakTtep. B ¢BaA3n ¢ aTum 0683aHHOCTL NpefocTaBnaTh
cogepxaHue (ynnadvBaTb anMMeEHTbl) He MorawaeTcsli UCTEYEHMEM CpoKa WMCKOBOM AaBHOCTU. TpeboBaHwue
nMua, MMelLWero npaBo Ha MonydeHue anuMMeHToB, 3asiBlieHHoe B cyaebHOM nopsigke, MNOANEXUT
YOOBIMETBOPEHMIO HE3ABUCMMO OT CpOKa, UCTEKWEro C MOMEHTa BO3HWKHOBEHWsSI MpaBa Ha anvMeHTbl, ecnu
aNUMEHTbI HE BbINIa4YMBanmcb paHee no arMMeHTHOMY COrfaLleHuio.



Mo o6wemy npaBuiy anMMeHTbl MPUCYKAATCA ¢ MOMeHTa obpalleHus B cyd. BmecTe ¢ Tem npu Hanuuum
npeayCMOTPEHHbIX 3aKOHOM OBGCTOATENBLCTB anuMeHTbl MOryT GbiTh B3biCKaHbl 3a MpoLUeAWWiA nepuod, Ho B
npegenax TpexSieTHero cpoka ¢ MoMeHTa obpalleHus B cyd. OTO BO3MOXHO, €Cn Cyd YCTaHOBWT, YTO A0
o6palleHuns B cya NpUHMManMCb Mepbl K NOMyYeHU0 CPEACTB Ha codepKaHue, HO anuMeHTbl He Gbiny NonyyYeHbl
BCMNeACTBME YKIOHEHUS Nnuua, 06s3aHHOro KX ynnadvMeaTb, OT ynnaTbl anMuMmeHToB. Hanpumep, nuuo, obsa3aHHoe
ynnauvBaTb anuMMeHTbl, NMPWBEKarocb K YrofloBHON OTBETCTBEHHOCTW 3@ 3/10CTHOE YKIOHeHWe OT ynnaThbl
arnvMMeHTOB.

PaccmoTpeHue cygoM gena O B3bICKAHWM anMMEHTOB B MOSb3y HECOBEPLUEHHONETHUX OeTel MOXET
3aHATb HEMaNo BpeMeHU. MoXeT CroXuTbCS CUTyaumst, Korga Becb 3TOT nepuon AeTu 6yayT nyLeHbl UCTOYHUKa
CPEACTB K CyLecTBOBaHMIO. [Ins Toro Ytobbl He AONYCTUTL 3TOrO, 3aKOH NpedycmaTpuBaeT NpaBo CyAa BbIHECTU
MOCTaHOBMEHNE O B3blCKAHWMW ANMMEHTOB Ha HECOBEPLUEHHONETHUX AEeTeN OO0 BbIHECEHWUS CYAOM peLUeHUusl O
B3bickaHun anumeHToB (cT. 108 CK). Cyg moxeT BblHECTW Takoe MOCTaHOBMEHWEe HEemnocpeaCcTBEeHHO nocne
MPUHATMSA MCKOBOrO 3asiBNeHusl, B X0Ae npeaBapuTensHoro cyaebHoro 3acefjaHus, a Takke B nobon apyrom
MOMEHT [0 BbIHECEHWSI PELUEHUSI O B3bIiCKaHWM ariMMeEHTOB B MOMb3y HECOBEPLUEHHONETHUX aeTten. Pasmep
anvMeHTOB B 3TOM Cly4yae onpegensieTcs no paHee nsnarasMmMcs obwum npaeunam: Ha ogHoro pebeHka - 1/4,
Ha OBoux geTen - 1/3, Ha Tpoux n Gonee geten - 1/2 3apaboTka u (MnM) nHOro goxoda nuua, 0b6s3aHHOro
ynnayvMeaTtb anMMeHTbl.

Mpu B3biCKAHMM anNMMEHTOB B MOMb3y APYruxX nuy (poguTtenen, cynpyros, gepylek n 6abywek n gp.)
CEMENHOE 3aKOHOAATENbCTBO NpeaycMaTpuBaeT NpaBo cya BbIHECTUM MOCTAHOBIIEHNE O B3bICKAHUWN aNIMMEHTOB
00 BCTYNJIEHMS peLLEeHMs Cyaa O B3bICKAHUM aNMMEHTOB B 3akoHHyto cuny (cT. 108 CK). Ha camom gene cyay HeT
HY>XAbl BBIHOCUTb TaKOe MOCTaHOBIIEHME HU MPU KakUX 0OCTOSATENbCTBAX, MNOCKONbKY, cornacHo cT. 211 TIK PO,
CcynebHbI NprKas unu peLleHne cyaa o B3bICKAHUU arMMEHTOB NOASIEXUT HEMELNEHHOMY UCMONHEeHUto (ewwe Ao
BCTynneHna pelweHna o B3bICKaHNUN alTMMEeHTOB B 3aKOHHYHO CUITy OHO OOJTXHO I/ICI'IOJ'IHFlTbCFl).

Bnocnegcteumn peweHne cyaa O B3bICKAHUN alIMMEHTOB MOXEeT ObITb OTMEHEHO UIKM n3MeHeHo. B cBasu ¢
9TUM BO3HMKaET BOMPOC: noanexart Jin BO3BpaLleHN0 CyMMbl, yniiaYyeHHble B Ka4eCcTBe anuveHToB? OTBevas Ha
9TOT BOMNpoOC, crnegyetr MMeTb B BuUAy obuiee npasuno, npegycMoTpeHHoe AnAa BCeX BMAOB alIMMEHTHbIX
obs13aTenbCcTB HE3AaBUCUMO OT TOrO, ynnadnsanucb N1 anunMeHTbl ﬂO6pOBOJ’IbHO, Ha OCHOBaHUN armMMEHTHOro
cornaileHuns, cy,u,e6Horo npukasa nnu peweHna cyaa (KaK BCTynuBLUEro, Tak u ewle He BCTynmeLlero B 3aKOHHYH
CI/IJ'Iy)Z BbliMn/la4éHHbleé CyMMbl anmIMMeHTOB He MOryT ObITb MCTpEﬁOBaHbI OﬁpaTHO.

Ucknro4veHuns n3 gaHHoro obuuero npasuna CoCTaBnAaT cnyyau, Kkorga:

a) pelleHne cyaa O B3biCKaHUM anMMEHTOB OTMEHSIETC Ha TOM OCHOBaHUW, YTO MonyyaterieM anvMeHTOB
COOGLLEHbl JIOXKHblE CBEOEHUs UMW MNpeAcTaBrieHbl JOXHble OOKYMEHTbl (B COOTBETCTBYIOLUMX Crlyyasix) O
pOACTBE, HYXXOAeMOoCTV B MOMOLLM, 06nagaHum nuua, K KoTopoMmy 3asiBrieHo TpeboBaHue 06 ynnate arMMeHTOB,
Heo6xoaVMbIMU ANA 3TOrO CPeACTBaMU U T.M.;

6) cornaweHune o6 ynnarte armMMmeHTOB MNMpU3HaeTca HeOEeNCTBUTENbHbIM, NOCKOJIbKY OHO 3akKrllo4eHO noa
BNUsAHMEM obmaHa, yrpos nimn Hacunuma co CTOPOHbI nony4vartend aliluMMeHTOB;

B) MPUroBOPOM Cy/Ja yCcTaHaBnmBaeTcs hakT nogaenku peleHns cyaa, cornalleHns ob ynnarte anmmeHToB
Wy UCMOSNHUTENBHOIO NMUCTA, Ha OCHOBAHUW KOTOPbIX YNNayvMBanuch annMMeHThbl.

Ho paxe mpu HamuMuum ykKa3aHHbIX WCKITHOUUTENbHBIX 0OCTOSTENBCTB HEBO3MOXEH BO3BpAaT anvMMEHTOB,
€CNN OHW BbINayYMBanmcb B MOSb3y HECOBEPLUEHHOMNETHUX AETEN UMM COBEPLUEHHONETHUX HeAeecrnocobHbIX
rpaxxgaH, a COOTBETCTBYHOLUME MNPOTMBOMNPaBHbIE AeWCTBMSA (noanor, obmaH, noaaenka WCMONHUTENbHOro
OOKyMEeHTa WM [Op.) COBepLUeHbl MpeAacTaBuTeneM nuvua, MonyyvaBlIero anuMMeHTbl. B aTux cnydasx cymmsl,
ynnayeHHble B Ka4ecTBe anvMEHTOB, MOTYT OblTb B3biCkaHbl C NPeACTaBUTENs nuua, NofyyaBLUero anuMeHThl,
Mo MCKy nuua, ynnadvMeasLiero anumeHTsl (M. n. 2, 3 cT. 116 CK).

BeeneHune obuiero npaBuna o HeAONyCTMMOCTWU BO3BpaTa ynnaveHHbIX anuMEHTOB MPU3BaHO 3alUTUTb
"cnabylo CTOPOHY" ceMelHbix OTHowWweHu. [lo obweMy npaBuny anvMeHTbl BbIMAYMBAOTCA MLy,
Hy)XgaroLLlemMycsi B MOMOLUM. ANMMEHTbI BbINMAYMBalOTC Ha CoAepXaHue (pacxoaylTcs Ha copepxaHue). Ecnu
[OMyCTUTb BO3BpaT anMMEHTOB, TO CyOBEKT, UX Mony4yaBLUUiA (HECOBEPLLEHHONETHNUIA, COBEPLUEHHONETHUIA, HO
HeTPYAO0CMNOCOGHLIN, HY>XOAILWMIACA B MOMOLLM U T.M.), OKAXETCS B KpaHe TSHXXeNIoM MaTepuanbHOM MONOXKEHUM.



MockonbKy anvMeHTbl BbINNaYMBalOTCA Ha cogepxaHue (4ToObl rpaxaaHuHy, MMerolemy fpaBo UX
nonyyatb, BbINO Ha YTO eCTb, MUTb W Mp.), MOCTONbKY €CTECTBEHHO, YTO aNMMEHTbl He MOryT ObiTb 3a4TeHbl
ApyrMMu BCTpedHbiMu TpebosaHuamu (n. 1 ¢t. 116 CK). B npoTtuBHOM cnydae (ecnum 6bl 3a4eT gonyckancs) nuuo,
MMeloLLee NpaBo Ha NonyyYeHne annmMeHToB, ocTaBanock Obl 6e3 cpeAcTB K CyLLEeCTBOBAHUIO.

AnMMEHTbl OOMMKHbI BbINAYMBaTbCd B CPOKWU, YCTAHOBMEHHbIE pelleHMeM Ccyda Wnu anvMeHTHbIM
cornawenvem. [Npu HapyweHun atoro TpebosaHus obpasyeTcd 3afOoMmKEHHOCTb MO anvmeHTam. Pa3smep
3a00IPKEHHOCTN onpegenseTca cyaebHbiM npuctaBoM-ucnonHutenem. lNpu atom HeobxoaMmo mcxoamTb U3
pasMmepa anvMMeHTOB, YCTaHOBIIEHHOIO peLlleHnem cyaa unm anMMeHTHblM gorosopom (n. 3 cT. 113 CK).

CpaBHUTENbHO NErko MOXHO OnpeaennTb 3a40MKEHHOCTb MO anvMMeHTam B TeX Cryyasx, Koraa anumeHTbl
OOMKHbI BbINIa4YMBaThCA B TBEPOOW OeHexHon cymme. Ecnuv, Hanpumep, B COOTBETCTBUM C anMMEHTHbIM
[OroBOpOM anuMMeHTbl B pa3mepe 3 ThiC. pybnen JOMmKHbI BbINfavymMBaTbCa eXeMeCsyHo, TO 3a AeBATb MECALEB,
B T€YeHVe KOTOPbIX anMMeHTbl He BbiNnaynBanmcb, 3a00MKeHHOCTb cocTaBut 27 Teic. pybnew (3 000 x 9). Ecnn
Ke anuMmeHTbl OOIMKHbl BbiNfiayvMBaTbCs B onpedeneHHon gone 3apaboTka M (MnM) WHOrO Aoxoda, nyTem
npegocTaBneHns MMyLlecTsa U T.4., TO pacyeT CyMMbl 3adormkeHHocTn byaeTt Gonee crnoxHbiM. Mpuuem HeT
NpAMbIX yKa3aHWA 3aKOHa Ha Bce Takue cnydvaw. JIMwb B OTHOLLEHUW B3bICKAHUSA anMMEHTOB C poauTenen Ha
HeCcoBepLUEHHONETHUX AeTen CyLEeCTBYIOT cneuunanbHble HopMbl. CyTb X B criegyloweM:

a) pasmep 3a40/HKEHHOCTU onpeaensieTcs ucxoas u3 3apaboTtka U (Mnn) MHOro goxoda nuua, 06s13aHHOro
ynnaymBatb anuMMeHTbl, 3a Nepuod, B TEYEHMEe KOTOPOro B3biCKaHME anMMEHTOB He npou3Bogunocb. Ecnu, K
npumepy, B COOTBETCTBYIOLLMIA Nepuog 3apaboTok (MHOM O0X0A) poauTens, 00si3aHHOro yniaynBaTtb ariMMeHTbI
Ha ogHoro pebeHka, coctaBun 20 Teic. pybnen, To pasamep 3a40/MKEHHOCTM NO anumeHTam GygeT paBeH 5 Thic.
pybnen (20 000 : 4);

0) ecnn poguTenb, 00s3aHHbIN ynnaynBaTb anvMeEHTbl, B 3TOT nepuog He paboTan unu He yQanocb
YCTaHOBUTb €ro 3apaboTok 1 (Mnn) MHOM JOX04, TO 3a0JPKEHHOCTb ONpeaensaeTcs UCXOAst U3 pasMepa cpegHen
3apaboTHon nnatebl B Poccuiickon ®epepauum Ha MOMEHT B3bICKaHMST 3a00IKEHHOCTH;

B) ecnv pasmep 3afO0IDKEHHOCTM OMNpefeneH ucxoas U3 cpefgHen 3apaboTHOM nnatel U B pesynbTare
OKasanucb CyLLECTBEHHO HapyLUEHHbIMW UHTEPECHI OAHON U3 CTOPOH, TO 3Ta CTOPOHa MOXET 00paTUTbCH B CYA.
B paHHOM cnyyae cyn MOXET OnpedenuTb 3ad0fHKEHHOCTb B TBEPAOW [OEHEXHOM CyMMe ucxogs W3
MaTepuanbHOro M CEMENHOro MOMOXEHNST CTOPOH U APYrMX 3acny>KMBAKLMX BHUMAHUS 06CTOATENLCTB (M. 4 CT.
113 CK). B cynebHom nopsigke MoryT ObiTb 0GXanoBaHbl AEWCTBMSA cyaebHOro npucraBa-UCNoONHUTENS, €Cnu
nnaTenbLuK UNu nonyyartenes anMMEHTOB He CornaceH ¢ onpeaeneHuemM sagorkeHHoctn (n. 5 ct. 113 CK; cr.
441 TTIK).

Mo obwemy npaBuny OcBOOOXAeHME OT OOGA3aHHOCTU yNNaTUTb 3a[OJMKEHHOCTb MO anvMMeHTam
(MONHOCTBLIO MK B YacTu) He[ONyCTUMO. M3 3TOro NpaBusia eCTb UCKIHOYEHUS:

1) MonHoe MM 4YacTuyHoe ocBoboXaeHne OT 00S3aHHOCTU ynnatnutb 3aA40JIKEHHOCTb BO3MOXHO MO
cornaweHuo CTOpPOoH. Ecnu, ogHako, 06pa303ana0b 3a00J1KEeHHOCTb No annMMmeHTaMm, BbilMjladynBaemMbliM B MOJ1b3Y
HeCOBepLUeHHONEeTHUX JeTen, To Takoe cornalleHne He aonyckaeTcsa,

2) nonHoe WnM 4YacTuU4Hoe OcBOOOXAeHMe OT 00A3aHHOCTW YNNaTUTb 3a40IPKEHHOCTb BO3MOXHO MO
pelleHnio cyaa npu OQHOBPEMEHHOM HanuvyiMu OBYX YCNOBWIA: @) 3ad0/MKEeHHOCTb obpasoBanacb B CBHA3U C
bonesHblo nuua, o0653aHHOrO ynnadvMeaTb anUMEHTbl, WNW MO APYIMM  yBaXWTernbHbIM MNpu4MHaM; 6)
mMaTepuansHoe U ceMenHoe MOoMoXeHWe 3TOro Nuua He AaeT BO3MOXHOCTM Noracutb 3aJ0MMKEHHOCTb (Hanpumep,
NPy B3bICKAHWWM 3aJ0MKEHHOCTM B MOMHOM OObeME MU0 OKaXeTca B KpavHe TsXernoMm maTepuanbHOM
NOMNOXeHUN).

BsbickaHne 3aQ0/mMKeHHOCTM Mo obuieMy npaBwuily NPOU3BOAUTCS B Mpedefiax TpexneTHero Cpoka,
NpeaLIecTBYIOLIero NpeabsBeHNi0 UCMNOMHUTENBHOMO OOKYMeHTa K B3biCKaHuio. Ecnu, oaHako, yaepaHue
anMMeHTOB Ha OCHOBAHWUW UCMONMHUTENLHOrO AOKYMEHTa He MpOoV3BOAMIOCH MO BUHE MnaTtenbLliyka anMmMeHToB
(Hanpumep, OH YKIMOHSAMNCA OT ynnaTbl anNMMEHTOB), TO B3biCKaHME anMMeHTOB NPOU3BOANUTCA 3a Becb nepuop (K
3a npegenaMu TpexneTHEero cpoka).

Hanbonee pacnpoctpaHeHHbIM CNOco60M yCTaHOBNEHUS pasmepa annMeHTOB SBMAETCA onpeaeneHme nx
B BMAe Jonu 3apaboTtka n (unu) nHoro goxoda nubo B BUAE TBEPAOW AEHEXHOW CyMMbl. B nepBom criyyae poct



3apaboTHOM nMnaTtbl U (MM) MHOrO Aoxoda (B TOM 4YMcie B CBS3M C POCTOM MWHMMAsbHOIO pasmepa onnarthbl
Tpyda) aBToOMaTU4ECKM BreYeT U YBENMYEHNE pasMepa annumeHToB (XOTa gons 3apaboTka u (Mnu) nHoro goxoaa
nnartenbLlivka anvMMEeHTOB, MNpuyMUTaloLlascs nosydvaTento arnvMMeHTOB, OCTaeTCcsi HeuameHHon). Bo BTopom
cny4ae (Npv ycTaHOBMEHMU CYLOM pa3mepa arMMEeHTOB B TBEPAOW OEHEXHOW CyMMe) OOSKHA NPOu3BOAUTLCS
WHOEeKcauus pasMepa anvMMeHTOB MNPONOPLMOHANIbHO YBENWYEHWUIO YCTAHOBMEHHOTO 3aKOHOM MWHMMAarbHOro
pasmepa onnaTbl Tpyaa. MHaekcauusi npousBOAUTCS agMUHUCTpaLMeln opraHuMsaumm No MecCTy yAepXKaHusi
anuveHToB. Takoe e npaBWnoO [OEWCTBYET WM B Cly4vae, Korga anuMMeHTbl YNiayMBalTCs Ha OCHOBaHMU
anuUMEHTHOro JOoroBopa, ecnn UHOM NopsiaoK MHAeKcauMM He YCTaHOBMEH camMUM anmMMeEHTHbIM JOroBOpoMm (CT.
cT. 105, 117 CK).

MonyyeHve cogepxaHusa (anMMeHTOB) MOXeT OblTb 3aTpPyAHEHO WUNu Aaxe oKa3aTbCs HEBO3MOXHbIM B
cryyae Bble3fa nuvua, 0683aHHOr0 NPeaoCTaBnsaTb COAEPXaHMe, Ha NOCTOSHHOE XMTEMbCTBO B MHOCTPaHHOe
rocyaapcTBo. EcTecTBeHHO, 4YTO B 3TOM criydae MOXeT ObiTb 3akndeH anvMMeHTHbIM gorosop. Ha Hero
pacnpocTpaHsTcs obwue npasuna o6 anMMeEHTHbIX goroBopax. Ecnv ke cornaweHwe He AOCTUrHYTO, TO
3aMHTepecoBaHHOe NMLO MoXeT obpatuTbca B cyn. Bce kak o6blMHO. HO ans Takux cnyvaeB yCTaHOBMEHbI
0CODEHHOCTN MPUMEHUTENBHO K cnocobam u nopsiaky ynnatbl anuMeHToB. B cyn moxeT OblTb 3asBNeHo
TpeboBaHve 06 onpeaeneHun pasmepa anuMeHTOB B TBEPAOW AEHEXHOW CyMMe N O eAMHOBPEMEHHOW Bbinnare
anuveHToB. [NprnyemM o0 TBEPAOW AEHEXHOW CyMMe anMMEHTOB B AaHHOM Cryyae roBOpMTCH B MHOM 3HaYeHuM,
Hexenu obbiyHO. Mo obwemMy npasBuny pasmep anMMeHTOB ONpeaenseTcs CyaoM B TBepAOW AEHEXHON CyMMe,
COOTBETCTBYIOLEN onpederneHHOMY YUCNY MUHUMarbHbIX pasMepoB Onnatbl Tpyda W Noanexallen ynnaTe
exxemecsa4yHo. B gaHHOM e criyyae TBepaas OeHexHas CyMMa yCTaHaBnmMBaeTCs UCX0As U3 TOro, YTO anvMeHTb!
He OyayT BbINnauMBaTbCHA €XEMECAYHO; OHa npu3BaHa obecneunTb CoAepXaHue nuua, UMeloLlero npaBo Ha
nonyyeHne anumeHToB, B Oyaywiem OGonee wnu MeHee npogorkutTenbHoe Bpems. Ecnn, npegnonoxum,
anvMeHTbl BbiMnaynBaloTca Ha pebeHka 13 neT, TO yunTbiBaeTCH, YTO OHW AOSMKHbI BbiMfa4yMBaThbCs ele nATb
net, u, ctano 6biTb, TBepOasd AeHexHas CyMma [JoikHa obecneynmTb BO3MOXHOCTb cogepXaTb pebeHka B
TeyeHue 3Tux NATK net. B aTom cnydae cyn obsA3biBaeT nnarenbLliuka anMMeHTOB BbiNNaTUTb YKasaHHY CyMMy
eQNHOBPEMEHHO (06bIYHO A0 Bble3fa Ha MOCTOSIHHOE XMTEMbCTBO B MHOCTpaHHOE rocyaapcTso). Bmecto atoro
Ha nnatenbliMka anvMeHTOB MOXeT ObiTb BO3noxeHa 00s3aHHOCTb MepefaTb onpedeneHHoe UMYLLEeCTBO B
CcoBCTBEHHOCTb Mony4aTens anvMeHTOB, NPeAOCTaBUTb Kakoe-nnbo MMYLLIeCTBO eMy B Mofib3oBaHue u T.4. He
WCKIMIOYEHO WM UCMONb3OBaHWE MHbIX CMOCOBOB M Mopsaka ynnaTel anMMEHTOB, B TOM 4Yuciie U B AONsAX OT
3apaboTtka u (unun) MHOro goxoda nnaTenbluMka anMMeHTOB. BO3MOXHO M coyeTaHwe pasnuyHbIX Crnocobos
ynnaTbl anMMeHToB. PelueHne Bcex 3TWX BOMPOCOB OCYLLECTBRSETCH UCXOAS U3 KOHKPETHbIX 06CTOATENbCTB
Aena (y4vTbIBaeTCs U TO, B KaKyto CTpaHy Bble3xaeT nnaTtenslmk anumeHTos) (cT. 118 CK).
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Masa 7. MTIPABOBbIE ®OPMbl YCTPOUCTBA HE'[EI7I, OCTABLUUXCA
BE3 NONEYEHUA POOUTENEN

§ 1. BbisiBneHne 1 yCTponcTBO AEeTEN, OCTaBLUMXCS
6e3 noneyeHus poauTenen

[MpaBoBble OCHOBbI COBEPLUEHUS OEWCTBUA MO BbIABIEHUIO WM YCTPOWCTBY [AeTel, ocTaBluxca 0e3
noneyeHns poguTenen, 3anoxeHol B pasg. VI CemenHoro kogekca P®, B ®PepepanbHom 3akoHe "O
rocyaapCtBeHHOM O0aHKe pAdaHHbIX O AeTsX, OCTaBlMxcs 6e3 noneveHus poguTenen”, a Takke B WHbIX
HOPMaTUBHbIX NPABOBbLIX aKTax.

OcCHOBHbIM B HacTosiLeN [naBe sBNSAeTCS MNOHATMe "pebGeHOK, ocTaBwuhcA 6e3 none4vyeHus
poauTtenen”. JleranbHoro onpeaeneHnst 3Toro NoHATUS CeMenHbI KoAeke He AaeT, ogHako u3 ero n. 1 cT. 121
cnegyeT, YTO K YMCIy TakMxX AeTel OTHOCUTCA Kaxabli pebeHoK, Mo Kakum-nmbo npuyMHaMm JMLIMBLUNIACS
poOOUTENBCKOro MoneYvYeHns: yxoda, OXpaHbl, BOCMUTaHMS, 3ab0Tbl. 3akoHogaTenb Nub NEPEeYUCnsieT camble
pacnpocTpaHeHHble crnydaun, Koraa geTn octatTcs 6e3 noneyeHnss pogutenen: CMepTb poguTenen, nueHne nx
poaOUTENBLCKUX MNpaB, OrpaHMYEHNEe WX B POAUTENbCKMX MNpaBax, MpusHaHWe poauTenen HeaeecnocobHbIMU,
fbonesHb poouTenen, NX ANUTENbHOE OTCYTCTBUE, YKIIOHEHWE pPOAMTENEN OT BOCMUTAHWUS OETEN UMK OT 3alLUTbl
MX NpaB M MHTEPECOB, B TOM 4YMCNe OTKa3 poauTenen B3ATb CBOMX OeTel M3 obpasoBaTeslbHbIX OpraHu3auum,
MEOMLMHCKMX OpraHunsaumii, opraHn3aLmi, okasblBaloLWmMX coumanbHble YCIyri, U aHanorMyHbiX OpraHnsaunm,
co3faHue gencTeBusiMy unu 6e3gencTeBuemM poanTenen yCroBumi, NPeacTaBnaoWmX Yrpo3y KUSHN UK 340POBbIO
aeten Nnbo NpenAaTCTBYOLLMX NX HOPMaNbHOMY BOCTIUTAHUIO U Pa3BUTUIO.

BosHuKaloT, K coxaneHuo, cutyaumm, Koraa ety He MOoCeLaroT LWKOMy, He NOofy4akoT No BMHE poauTenen
MEeAMLMHCKOW MOMOLLIM, OCTaBNeHbl 6e3 yxoaa u nutaHusa <1>. Takue opuanyeckue daktbl nopoxaaT ocoboe
NpaBOBOE COCTOSIHME - pebBeHOK CTaHOBMTCS "ocTaBwimMca 6e3 noneveHus pogutenen”. PebeHok npunobpetaet
cTaTyc ocTaBllerocs 6e3 nonevyeHns poauTenen Takke npu oTobpaHun ero y poauTenen wnu nud, ux
3aMEeHSIOLLNX, B Cry4Yasix HEMOCPEOCTBEHHOW Yrpo3bl ero »usHu unu 3goposbto (cT. 77 CK), npu npebbiBaHun
poauTenen B MecTax nuweHus ceobofpbl. [lepedeHb cny4vaeB, B KOTOpbIX pebeHOk MoXeT ocTaTtbcs 6e3
pPOANTENBCKOIO MOMEYEHUsl, HEe SABMSETCHA, Aa U He MOXEeT OblTb 3aKpbITbiIM. OTO CBSI3aHO C TEM, YTO Kpyr
IOpUaNYEecKMx 06s3aHHOCTEN poauTenen no OTHOLWEHMIO K AeTAM Ype3BblyaiHO WMpokK (cT. cT. 63, 64, 80 CK), a
MX HEUCNOJTHEHNEe MOXET NpPpMUBECTU K pasfiiM4HbIM HEratTuBHbIM NocneacTBuUAM, TakKMM Kak CMepTb, 3aboneBaHue
pebeHka, coBepLueHne pebeHKOM npaBoHapyLLEHUs n np.

<1> Heobxoanmo 3HaTb, YTO XeCToKoe obpalleHne poauTenen ¢ pebeHKoOM MOXET OblTb OCHOBaHMeEM AN
NpuBReYeHnss Ux K yronoBHOW OTBETCTBEHHOCTU no cT. 156 YK P®, a Ttakke NO WUHbIM HOpMaM YrosioBHOro
3akoHodaTenocTBa (Hanpumep, cT. cT. 116, 117 YK un gp.). YBbl, noBeAeHue HEKOTOpbIX poauTenen naer
OCHOBaHue 1 A1 MPUBMEYEHMS NX K OTBETCTBEHHOCTM 3a OCTaBreHue B onacHocTu (cT. 125 YK).

"PebeHok-cupoTa" u "pebeHok, ocTtaBuminca 6e3 noneveHns pogutenen” - pasHble OpPUANYECKME NOHATUS.
B cT. 1 ®depepanbHoro 3akoHa "O 4ONOMHUTENBHBIX rAapaHTUSAX NO CoLMansHON NoaaepKke AeTen-CMpoT 1 AeTeN,
ocTaBLIMxcs 6e3 noneveHunss poguTenein” onpegeneHo, YTo A4eTU-cMpoThl - 3TO nuua B Bo3pacTe o 18 ner, y
KOTOpbIX YMepnv oba unvm eaUHCTBEHHbIV poauTens.

dakT OTCYTCTBUSA MOMNEYEHUs poanTeENeit B COOTBETCTBUMN C AECTBYIOLMM 3aKOHOAATENLCTBOM He TpebyeT
cynebHoro yctaHoBneHUst <1>, xoTs, HaNpUMep, Hanu4yne BCTYMNMBLLETO B 3aKOHHYIO CUNy cyaeBGHOro peLueHust o
MULLEHUN €OUHCTBEHHOrO POAUTENsSl POAUTENbCKUMX MpaB unv 06 OorpaHWYeHUM ero poavTenbCKMX NpaBs, o
Npu3HaHWM ero HefeecnocobHbIM Uy 6e3BeCTHO OTCYTCTBYIOLMM camo no cebe, 6e3ycrnoBHO, CBUAETENLCTBYET
0 ToM, 4TO pebeHok ocTancsa 6e3 nonevyeHus pogutenen.

<1> Ha npaktuke GbITyeT 3abnyxaeHue, cornacHo KoTopomy pebeHok npuobpeTaeT cTaTyc OCTaBLLUErocs
6e3 noneveHns poguTenen TOMNbKO MOCMe BCTYMNSIEHUS B 3aKOHHYHO CUNy CyAeBHOro pelleHust O fvLEeHUU ero
poauTenen poamMTenbckux npae. 310 He cooTBeTCcTBYeT CemenHoMy kogekcy PO.

,D,el;ICTBYPOLIJ,I/IM 3akoHOoA4aTeNnbCTBOM nNpeaycMoTpeHa cneuuanbHaa agMUHUCTpaTMBHaA npouenypa



BbISIBIIEHUS 1 yyeTa JeTel, ocTaBLuMxcs 6e3 nonedyeHns poavTeneil. BoisBneHne n yyeT Takux geTten - 3agaya
rocygapcTBEHHOro MacliTaba, UCToNTHEeHVe KOTOPOW NMO3BOSUT rapaHTUPOBaTh KaXkaoMy pebeHKy, okas3aBLLIeMYCS
B TPYOHOW cuTyauuu, npenocTaBrieHMe HeobXOAMMOW M BO3MOXHOW TMOMOLUM, a Takke MnaHMpoBaTh
pacxoJoBaHue OIOMKETHbIX CPeACcTB AnA obecrnedeHust yCTpoWcTBa AeTeil, ocTasluMxca 6e3 noneveHus
poauTenei.

BbisiBneHne M y4veT AeTel, ocTaBLUMXCS 6e3 noneuvyeHusi poauTeried, NMpPoOVCXoOdAT B criedyloLllem
nopsiake.

1. CBegenunsa o CbaKTe OTCYTCTBUA pOAUTENBbCKOro nonevyeHnda B OTHOLLUEHUU pe6eH|<a nocTynakT B OopraH
OoneKkn n none4vnTenbcTBa.

3avacTyto Takast UHopMaLnsi CTaHOBUTCH M3BECTHOW COTPYAHUKaM OpraHoB ONeKu 1 nonevnTenscTea npu
NCMNOMHEHUN nX cnyxebHbix obssaHHocTen. OgHako HeobxoaMMo 3HaTb, YTO B cooTBeTCcTBUM ¢ M. 1 cT. 122 CK
P® nomKkHOCTHbIE NULa opraHu3aumin (4OLLKONbHbIX 06pa3oBaTenbHbiX, 0bLeobpasoBaTenbHbIX, MEAULIMHCKUX U
OpYrMx opraHusauuii) U uHble rpaxgaHe, pacrnonararline CBeAeHUSAMN O OeTAX, ocTaBlimxcs 6e3 noneveHus
poauTenen, obasaHbl coobwuTe 00 3TOM B OpraHbl ONEKM M MoneynuTenscTBa MO MecTy (aKTU4eCcKoro
HaxoxaeHus geten. McnonHeHne 9TOM 0083aHHOCTM He MOAKPENSIEHO HOPUOMYECKOW CaHKUMER, U 3TO
00CTOATENBCTBO SABMSAETCA OAHOM M3 MPUYUH TOFO, YTO ThICAYM [OOIDKHOCTHBLIX UL U PAgoBbIX rpaxaaH
€Xe[HEeBHO NPoXoasaT 6e3y4yacTHO MUMO AETEN, HYXXAAOLMNXCHA B MOMOLLN.

2. B cootBetcTBUM C N. 6 MNMopsagka hopmmpoBaHns, BeAeHWS U MCMONb30BaHUSA rocyaapcTBeHHOro 6aHka
AaHHbIX 0 AeTsX, ocTaBlumxca 6e3 nonedeHns poautenen (yTB. MNpukasom MuHucTepcTBa obpas3oBaHNs U HayKu
P® ot 17 despansa 2015 r. N 101), opraH oneku 1 noneynTenbcTBa B TedeHue Tpex pabounx AHEn co AOHS
nonyyeHvns ceedeHun o pebeHke, ocTasllemcs Be3 noneyeHus poautenen, obssaH nposectn obcnegosaHve
YCroOBWUIA XM3HM 3TOro pebeHka U, YCTaHOBMB (hakT OTCYTCTBMS TMOMEYEHUS €ero poauTernei wunu ero
POACTBEHHMKOB, 0becneunTb 3awuTy NpaB U MHTepecoB pebeHka A0 pelleHus Bonpoca O nepefadve ero Ha
BOCMWTaHME B CEMbIO UMW B OpraHv3aumio Ans AeTen-CupoT, 3aperncTpMpoBaTtb CBEAEeHWS O HEM B XypHane
MepBUYHOrO y4yeTa, a Takke BHECTN MMeIoLLyocs uHdopmaumio o pebeHke B cneuunanbHyo aHkeTy pebeHka.

Co pgHs NOoCTynrneHnaA cBedeHun o pe6eH|<e, ocTaBluemMcs 6e3 none4yeHus pODMTGJ‘IGVI, OopraHy onekun u
none4vynTenbCcTBa NpeaocTaBiiAETCA MECSYHbIN CpoK Aand yCTpOVICTBa pe6eHKa.

3. OpraH onekn W noneduTenbCcTBa Takke 0083aH HanpaBuTb WHQopMauuo o pebeHke B
COOTBETCTBYIOLUNIA OpraH UCNOMNHUTENbHON BriacTn cybbekta Poccunckon ®egepaumun Ang nepBUYHONO yyeta B
pervoHanbHoM OaHke OaHHbIX O AeTsiX, ocTaBlwuxca 6e3 noneyeHuss pogutenen. OpraH BrnacTn cybbekTa
depepaumn nepegjaet 3TM cBedeHus B pegepanbHbil OpraH MCMOMHUTENbHOW BMNacTw, onpegensiembli
MpaButenbcteoM P® <1>, Ang nepsBuyHOro yyeta B defepanbHOM OaHke AaHHbIX O AeTsX, OocTaBLuMxcs 6es
nonevyeHns poauTenen.

<1> B HacTOALMA MOMEHT 3TN PYHKLMM BO3NOXEHbI Ha MUHUCTEPCTBO npocBelleHnst PO.

B TeyeHve mMecsaua co OHSA nocTynneHus ceegeHuin o pebeHke, ocTaBllemMcs 6e3 nonevyeHus poguTenen,
opraH WcCnonHuTenbHOM BracTn cybbekta ®depepauuy oOpraHu3yeT €ro YCTPOWCTBO B CEMbIO rpaxaa,
NPOXMBaLLMX Ha TeppUTopmmn AaHHoro cybbekta Penepaumm.

4. Ecnun B TeueHne mecsua He yaanocb ycTpouTb pebeHka, ocTasllerocs 6e3 noneyeHus poautenen, B
CEMbI0 Ha TeppuTopumu CooTBeTCTBYIOLWero cydbekta ®egepauun, To deaepansHbld opraH UCNONHUTENBHOW
BMacTy oOKa3biBaeT COOTBETCTBYIOLLEMY pErMoHanbHOMY OpraHy coaencTBue B YycTpounicTtBe pebeHka Ha
BOCNUTaHME B cembto rpaxkaaH Poccuinckon denepaumm Ha tepputopumn Poccunckon degepaumn.

Takum obpasom, B Poccuiickon depepaumm cyuwlecTByeT cuctemMa yyeTa [eTen, ocTtaBlumxcs 6e3
noneveHns pogutenen. OHa npegHa3HayeHa Ans Toro, 4Tobbl 06ecneynTb YCTPOMCTBO AETEN HE TOMbKO B CEMbM
rpaxxaaH, NPoXMBaKLUX Ha Tepputopum Toro cyobekta ®eanepauumn, raoe pebeHok Obin BbISIBIEH, HO U B CEMbW
WHbIX rpaxaaH. Kpome TOro, B rocygapCTBEHHOM GaHKe OaHHbLIX XPAHATCA U CBEAEHUSA O NuUaX, >KerawoLimx
NPVHATbL AeTen Ha BocnMTaHue B cBoU ceMbk (CT. 7 PegepanbHoro 3akoHa "O rocygapcTBeHHOM GaHke JaHHbIX
0 [eTax, ocTaBLumxcsa 6e3 noneveHus poantenen”).



Kak yxe roBopurocb, OTCYTCTBME POAMTENbCKOTO TMOMeYeHuss MnopoxaaeT ocoOblii MpaBOBOW CTaTyc
peGeHka. [leTn, OTHOCALLMECS K YNCTy OCTaBLUMXCS 6e3 noneyeHus poauTenei:

- UMEeIOT NpaBo Ha YCTPOWCTBO B ceMbto (ab3. 3 n. 2 cT. 54 CK);
- YYMTbIBAKOTCS B rocyaapcTBeHHOM 6aHKe AaHHbIX O AeTSX, OCTaBwmxcsa 6e3 nonevyeHns pogutenen;

- UMEIOT NPaBo Ha pasnuyHble couuarnbHble NbroThl U rapaHTum (PegepanbHbiin 3akoH "O 4ONOMHUTENBHbIX
rapaHTusiX No couManbHON NOAAEPXKKE OEeTEN-CUPOT U AeTEN, OCTaBLUMXCs 6e3 nonedyeHus pogutenen").

BesycnosHo, BaxxHenwnm npaBom pebeHka, ocTtasluerocs 6e3 noneyeHns pogutenen, ABnseTcs nNpasBo Ha
YCTPOWCTBO B CEMbIO. OTO OAMH U3 rMaBHbIX 3NIEMEHTOB CreLmanbHOro NpaBoBoro craryca pebeHka.

3akoHopaTenb OAHOBPEMEHHO YMNOTPeOnsieT MOHATMS "yCTPOWCTBO AeTen" m "BocnutaHue geten”, 4to
TpebyeT pasbsicHeHusi. naBa 18 CK P® HasbiBaeTcs "BbiBreHMe M YCTPOWCTBO AeTewn, ocTaBlimxcs 6e3
noneveHnss pogutenen”, ogHako B HavmeHoBaHuw pasf. VI Kogekca ucnonb3oBaH mHOM o60poT - “"dhopmbl
BoCnuTaHus geten”. ATo pacxoxaeHue SIBMSieTCs BCEro Nulb peaakuMoHHOM owmnbKol 3akoHoaaTtens. Oeno B
TOM, YTO BOCMMUTAHME KaK NPOLIECC BO3AENCTBUS Ha NIMYHOCTL pebeHkKa BkIOYaeT B cebs He BCE U3 BO3MOXHbIX
OEVCTBUN, KOTOPbIE MPUXOAMTCSA COBEpLUaTh YCbIHOBUTENSM, OMEKyHaMm, noneyntensam pebeHka. Ha atux nuvy
BO3/laraeTcs LUIMPOKUIA Kpyr oBsi3aHHOCTEW, B TOM uucrne UM 0DA3aHHOCTb MO MPeACcTaBUTENbCTBY U 3alimuTe
WHTEPECOB HECOBEPLUEHHONETHEro. [1encTBMS BO UCNOSNTHEHNE 3TON 0683aHHOCTM (0bpalleHre B cyq B 3aluTy
pebeHka, B opraH coumarnbHON 3almTbl A8 NOMAyYeHns MNbroT U Np.) NOHATMEM "BOCMMTaHME" He OXBaTbIBaOTCS.
Takum obpasom, B copepXaHue MOHATMS "yCTPOMCTBO [feTel, ocTaBwmxcss 6e3 nonedyeHusi poputenen”
BKNtoYaeTcs ux "BocnmtaHue".

YcTponcTtBo pebeHka, ocTaBllerocs 6e3 noneyeHus poautenen, - OAVH M3 BUOOB coLManbHOW 3aboThl
(3aboTbl rocygapctBa m obwectea o nogax). OHO COCTOMT B TOM, YTO YMOMHOMOYEHHbIA Ha 3TO oOpraH
3aKkpennsieT 3a pebeHKOM NNLO (HECKOMbKMX nny), 0b6s13aHHOe (0653aHHLIX) COBepLUaTb B €ro Nosb3y B TeYeHWe
ONnpefeneHHoro BpeMeHW wunuM ©0e3 ykasaHust cpoka daktudeckne U (Mnn) OpUaMYECKMe OEencTBus,
HanpaBrfeHHble Ha yOOBMEeTBOpeHMEe MNoTpebHoCcTel Takoro pebeHka, a Takke oOTBedaTb 3a cobnogeHve
3aKOHHBIX NMPaB U MHTEPECOB HECOBEPLUEHHONETHETO.

MoHsATMe "ycTponcTBO pebeHka" SBNSeTCs puanvyecknm. ATo CBA3aHO, BO-MEPBbIX, C TEM, YTO 3agadven
yCTpONCTBa sBNsieTcs obecrnevyeHne npaB M UHTEPECOB HECOBEpLUEHHONETHero. CnegoBaTenbHO, 3aKpenneHme
3a pebeHKOM OmneKyHa MM MHOro o683aHHOro nuua MoXeT ObiTb 06eYeHO TONbKO B YCTAHOBMEHHBIE 3aKOHOM
dopmbl.  BO-BTOpbIX, BaXHbIM MPM3HAKOM YCTPOMCTBA SABMASETCA TO, 4YTO OHO OCYLECTBMASETCH
YNOSTHOMOYEHHBIMW Ha TO OpraHamm rocyapCTBEHHOW BracTh UM MECTHOrO CaMoynpaBfeHust.

®PopMbl yCTpoMCTBa AeTel, ocTaBLIMXCA 6e3 nonevyeHusi poauTenen, - 3T0 Te NPaBOBbIE KOHCTPYKLUN,
KOTopble MO3BONSAOT 0DEecneynTb MOCTOSIHHOE WM BPEMEHHOE 3akpenfeHue 3a pebGeHKkoM nuua, KoTopoe
06s3aHO oTBevYaTb 3a Hero. Popmbl YCTPOWCTBA MOTYT ObiTb Pas3nUYHBIMK, @ MX WCMONb30BaHWE 3aBUCUT OT
COBOKYMHOCTU MHOMMX (aKkTOpoOB: HaUMOHamnbHbIX Tpaguunii, 3KOHOMWYECKOW cuTyauum, gemorpadouyeckon
cutyauum un np. Tak, ewe B XVIII B. B Poccuiickon nmnepun no niuumatuee Exkatepunsl || B EkatepuHocnasckom
HaMeCTHMYEeCTBE Ha CTapoCT M CTapluH Bo3naranacbk "0653aHHOCTbL MPUUCKMBATL CPEeACTBa ANs MPONUTaHUS
manonetHux. C SToM uUenbld OAHM [OMKHbl ObinM  oTAaBaTb OECNOMOLLHBIX CUPOT  COCTOSATENbHBLIM
ogHocenb4YaHam € TeM, YTOObl OHM KOPMUIU UX, @ B BO3HArpaxgeHue Mnosib30Banvcb OO COBEPLUEHHOMNETUSA UX
Tpydamu. Ha ctapocTy Bosnaranacb o683aHHOCTb HabmwgaTb, YTOObI 3TU OMEKyHbl codepXXanv ManoneTHUX
N3pSAHO N He n3Hypsanu pabotammn” <1>. be3ycnoBHO, LIMBUITM30OBaAHHbIE NPABONOPSAAKM Takux opM yCTponcTea
Aeten "B cemMbio" He 3HatoT.

<1> Cm.: Cepreesud B. Jlekuuun n nccnegoaHus no uctopum pycckoro npasa. Cl16., 1883. C. 940.

B cooteetctBMM ¢ n. 1 cT. 123 CK P® getu, octaBlimecs 6e3 nonedeHus poauTenen, nognexar nepegade
B CEMbI0 Ha BOCMuTaHWe (yCbIHOBMNEHWE (YOOYepeHue), nog OneKy MM noneyvnTenbCTBO, B MPUEMHYIO CEMbHO
nnbo B criyyasx, NpegyCMOTPEHHbIX 3akoHamu cybbekTtoB Poccuiickon degepaumm, B NaTpoHaTHYIO CEMbLO), a
npy OTCYTCTBMM TakKOMW BO3MOXHOCTM BPEMEHHO, Ha Mepuoa OO WMX YCTPOMCTBA Ha BOCMUTAHWE B CEMBIO,
nepeaarTcAa B opraHusaumm Ans AeTen-cupoT 1 AeTen, ocTaBlumxca 6e3 nonevyeHns poautenen.



B 3aBuncumocTn OT cybbekTa, ocyllecTBnsiowero 3aboty o pebeHke, Bce ¢hopMbl yCTpowncTBa AeTen
cnegyeT pasgenuTb Ha Ase rpynnbl (cM. cxemy N 1).

Cxema N 1

dopMEl YyCTPOMCTBA

[ 1

\% \
dopMEL dopMEL
"MHOIVBUIOYaJIbHOTO" "HeMHIVBUIOYAJILHOTO"
yCcTpolMcTBa yCTpOMCTBa

Mpu "wHanBMAyansHOM" YCTPONCTBE (CEMENHOE YCTPOWCTBO, YCTPOMCTBO B CEMbIO) NonevyeHne o pebeHke
nepefaeTcsi CTPOro onpefeneHHomy uanydeckomy nuuy (nuuam), npy Bblbope KOTOPOro MpUMEHSATCH
yCTaHOBIEHHbIE 3aKOHOM KpuTepun. K Takum cpopMam ycTpoMUCTBa OTHOCSITCSt YCbIHOBMNEHWE pebeHka, a Takke
oneka (None4ynMTenbcTBo) <1>.

<1> B topuauyeckon nutepatype HeoOQHOKpaTHO OTMeuvarncs TOT pakT, YTo "Mo cyTu gena, CoBeTcKoe
3aKoHOOATeNbCTBO O Opake M cembe MMeeT B BUOY ABe hOpMbl YCTPOMCTBa B ceMbio" (cM.: lNMpaBo 1 3awuTa
cembu rocygapcteom / OTB. peg. B.[1. MosonuH, B.A. PsaceHueB. M., 1987. C. 45; cm. Takke: Epwosa H.M.
Oneka n noneunMTenbLCTBO Hag HECOBEPLUEHHONMETHUMU MO COBETCKOMY npaBy: [uc. ... KaHA. opua. Hayk. M.,
1957. C. 56).

B cnyyasax "HemHguBuayanbHoro" ycTtponctBa pebeHOK nepedaeTcsas Ha MonevYeHne opraHu3auuu,
topugudeckoro nuua. PasymeeTcsi, KOHKpEeTHble OENCTBUS MO BOCMUTaHMIO pebeHka unvM No yxody 3a HUM
COBepLUaT usnyeckme nuua - paboTHMUKN opraHM3aLmm, ogHako UX NMYHOCTM ansa hopMbl yCTporcTBa pebeHka
IOPUONYECKOro 3HaYeHUss He MMetT. BakHO TOMbKo, YTO nejarorn OopraHusaumn Ansg OEeTen-cupoT U AeTen,
ocTaBwuxca 6e3 noneyeHus poauTenen, OOMMKHbI UMETb COOTBETCTBYlLWee obpasoBaHne. OgHako 3TO
TpeboBaHme obLiero xapaktepa. [Ans nepegayn pebeHka B TaKylo OpraHn3aLmio He MMEEeT 3HaYeHUs!, Kakoe UMs
HocuT ero byaywun negaror. bonee Toro, oavH negaror (MM BOCNUTATENb, HSHA) MOXeT ObiTb B Nto6oe Bpems
3aMeHeH ApYrMMm, 4YTO HEBO3MOXHO caenaTb npu "MHOMBMAOYyanbHOM" YCTPOWCTBE pebeHka (Hanpumep, npwu
nomelleHmn nog oneky). B Hactosiwee Bpems B cootBetctBMM ¢ n. 1 cT. 123 CK PO k dopmam
"HeMHOUBMAYaNbHOro" YyCTPOMCTBA OTHOCUTCA BPEMEHHas!, Ha nepuog OO YCTPOWCTBA Ha BOCMUTAHME B CEMbIO,
nepepadya pebeHka B opraHusaumioo Ans OeTen-cupoT U AeTein, ocTaBlumMxcs 6e3 nonedveHus poautenen. Kak
cnegyet 3 n. 2 cT. 155.2 CK P®, npaBoBoe nonoxeHne pebeHka, NpebbiBatoLero B Takoro pofaa opraHusauum,
aHarnorm4yHo nonoxeHuo pebeHka, KOTOPOMY Ha3HAYeH OMeKyH (moneynTens).

B 3aBMCMMOCTU OT ONIMTENBHOCTU OTHOLUEHUI MO YCTPOMUCTBY pebeHka dhopMbl YCTPONCTBA pasaendaTcs
Ha asa Buga (cMm. cxemy N 2).

Cxema N 2

POPMEI yCTPOMCTBa

\ v
dOopMEI BPEMEHHOTI'O QOPMEL [TOCTOAHHOT'O
yCcTpoMcTBa yCTpOMCTBa

lMpebbiBaHne pebeHka, ocTaBlierocs 6e3 nonevyeHns pogutenen, B 0QHON U3 crieunanbHbIX OpraHnM3aumm
BCerga siBnsieTcs BpeMeHHON hopMOon ero yCTporcTea. ATO CBA3AHO C TEM, YTO, KaK y)Xe YNoMUHanock, pebeHok
MMeeT nNpaBo Ha cembilo. PebeHky, MOMeLLeHHOMY B WHTEPHAT WM MHOE YYpeXaeHue, opraHbl Ofekn U
noneynMTenscTBa M UHbIE YMONMHOMOYEHHbIE HA TO OpraHbl 006583aHbl MPOAOMKaTb MOALICKMBATE MOOXOOALLYHO
CEMbHO.

YcTpoiicTBo pebeHka 6e3 ykasaHusi cpoka (MOCTOSIHHOE) npeanonaraeT BO3HUKHOBEHWE ONUTENbHbIX,



bonee TOro, NOXWU3HEHHbIX OTHOLUEHUIA pebeHKa C MOCTOPOHHMMM MOABMU, @ NMOTOMY MOXET ObiTb 06neyYeHo
NUWb B NpaBOBYK (POPMY YCbIHOBMEHUS. [MOXWU3HEHHbLIN XapakTep 3TUX OTHOLIEHWA UrpaeT pofb Mpu KX
YCTaAHOBMEHWMW, HO HE WCKMYaeT BNOCMNEACTBMM OTMEHbI YCbIHOBMEHMWS, Kak POACTBO poauTenen U AeTen He
UCKNIOYaeT NULLEHNS poauTenen poauTenbCknx npas.

Takass opma YCTPOWCTBa, Kak orneka (MonevyuMTernibCTBO), HOCUT BPEMEHHbIA (CPOYHBIN) XapakTep.
MpepycmoTtpenHasa . 21 CK P® npuemHas cembsi, a Takke naTpoHaTHasi CeMbsl, BO3MOXHOCTb CO34aHUs
KOoToponm MOXeT OblTb NpegycMOTpeHa 3akoHamu cybbektoB  Poccuiickon ®epepauumun, ABNATCA
pas3HOBUAHOCTbLIO OMekn (NonevnTensbcTea).

Cuctema opm YyCTpOMCTBa AETEN, OCTaBLUMXCA ©e3 noneyeHuns poauTenen, CKknaabiBaeTcs CrieayoLmm
obpasom (cm. cxemy N 3).

Cxema N 3

QOPMEl YCTPOMVCTBA IOeTel

[ ]

\Y4 \Y4
dopMEl "MHOMBUIOYAJILHOTO" dopMEl "HEMHIOMBUIOYAJIbHOTO"
YCTpPOMCTBAa YCTpPOMCTBAa

(npebeiBaHMe pebeHKa
T ] B CIelLuMaJIbHOM OpTaHM3aluM)

Y \Y
Y CBIHOBJIEHUE Onexka u
neren IONIEeUnTEeJIbCTBO

Hag IOeTbMMr

v v
"Knaccuueckasa" BosmMeznHasa
(6ezBO3ME3OHASA)

He aBnsietcst hopmon ycTpoincTea AeTen BpeMeHHasi (He bonee yemM Ha Tpyu MecsiLa, B UCKMTHOYUTENbHbIX
cnyyasx - He bonee Yyem Ha nonroga) nepegadva pebeHka B CEMbIO FPaXKaaH, OCYLLECTBIIieMasi Ha OCHOBaHUM M.
n. 4 -6 cr. 155.2 CK P®. Jlvua, npyHMmMatowme pedeHka B CEMbIO Ha YKa3aHHbIX OCHOBAHUSAX, HE SABMSIOTCSA ero
3aKOHHbIMW MpPeAcTaBUTENAMN, a OTBETCTBEHHOCTb 3a >KW3Hb, 300pOBbe, BOCnuUTaHme pebeHka npoaormkarT
HeCTU Te opraHusaunm, B KOTopble pebeHok bbin paHee NnoMeLleH.

BaxHom cocTaBngwLle cUCTEMbl BbLISBIIEHWST WM YCTPOWCTBa AeTen, ocTaBlmxcs 6e3 nonevyeHus
poaouTenen, siBnseTca AedATerlbHOCTb OPraHoB OMekn 1 noneuynTenscTBa. B cootBetctBum ¢ n. 1 c1. 121 CK PO
TONBKO 3TN OpraHbl BbIABNAT AETEN, OCTaBLIMXCA 6e3 nonedeHns poguTtenen, BeayT ux yyeT, nsbnparot opmbl
YyCTpOMCTBa AeTen, ocTaBlwmxca 6e3 noneyeHns pogutenen, a Takke OCYLLECTBNSAT NOCneayoLlWniA KOHTPOrb
3a yCrNoBUSIMM UX coaepKaHusl, BOCNUTaHNsi 1 06pas3oBaHus.

B Poccuinckon depepauun 3anpelieHa OesTenbHOCTb APYrnX, KPOME OpraHoB OMEKU K MOonevmTenbCTBa,
IOPUANYECKNX U (PU3NYECKNX NNLL NO BbISIBNEHWIO U YCTPOWCTBY AETEN, OCTaBLUMXCS 6e3 noneyeHns pogmTenen.

MockonbKy MOMBITKM HECAHKLMOHWPOBAHHOIO 3aHATUSI YCTPOMCTBOM AeTel, ocTaBlumMxca 6e3 noneveHus
poauTtenen, 6binnm ocobeHHO pacnpocTpaHeHbl Mpu ycbiHOBNeHMM, B CK P® B 1998 r. Gbina BkMoyeHa
cneunanbHasa cT. 126.1 "HegonyCTMMOCTb NOCpeHNYECKON OEeATENbHOCTU MO YCbIHOBIIEHUIO AeTen", B KOTOPOW
onpegeneHo, KoMy M nNpu Kakmx o6CTOATENbCTBAX paspeLleHO OKa3biBaTb YCbIHOBUTENSAM COLENCTBUE.
Heobxooumo nmeTb B BUAY, YTO HE3aKOHHbIE AEeNCTBMSA MO YCbIHOBIEHMIO (YyaodepeHuto) pebeHka npecneayoTcs
YrOnoBHbLIM 3aKOHOAATENBCTBOM M 3aKOHOAATENLCTBOM 006 aAMWHUCTPATMBHBLIX NpaBoHapyweHusix (cT. 154 YK,
cT. 5.37 KoATl).

B cooTBeTCcTBUM C OEWCTBYHOLLMM 3aKOHOOATENbCTBOM OpraHamMu OMeKkn M NoneynTenbCTBa SABMSATCS
opraHbl  UCMOMHUTENbHOW Bnactu cybbektoB Poccuiickon Pegepaummn. OpHako opraHbl  MeCTHOrO
camoyrnpaBrieHus ToxXe MOryT ObITb OpraHamu OMeKkuM M MOoneynuTenbcTBa B Criyyae, ecnm 3akoHOM cyObekTa
Pepepaumun oHM HageneHbl NOSTHOMOYMSAMM MO OMeKe N NONeYNTENbCTBY.



§ 2. YcbIHOBIEHME Kak NpMopuTETHast popMa yCTpoWCTBa AeTeEN,
ocTaBLmxcs 6e3 nonevyeHns pogutenen

Kak oTmedanocb paHee, YCbIHOBMNEHWE - 9TO WHAMBMAyanbHas nocTosiHHas (BeccpoyHasa) dopma
yCTpOWCTBa AeTen, ocTaBlumxcsa 6e3 noneveHns poautenen. na ynobctea 3akoHoaaTenb 00beanHSET TEPMUHBI
"ycblHOBNEHe" 1 "yaoyepeHue" B 0auH - "ycbiHOBMNEHME".

lMpaBoBOEe perynvpoBaHne OTHOLLEHWUI MO YCbIHOBMEHMIO OCYLLECTBMSIETCS HAa OCHOBaHUM HopM . 19 CK
P®, depepanbHoro 3akoHa "O rocygapcTBeHHOM 6aHke [aHHbIX O AeTaAX, OcTaBluMxca 6e3 noneyeHus
poauTtenen”, a Takke nonoxeHun MNpasBun nepegadv geten Ha yCbiHOBMEHWE (YAOYEPEHME) N OCYLLECTBIEHNS
KOHTPONSl 3a YCMOBMSAMM WX XM3HW W BOCMUTaAHWA B CEMbSX YCbIHOBUTENEW Ha TeppuTopumn Poccuickoi
Pegepaummn <1> 1 HEKOTOPbIX APYIMX HOPMATMBHbLIX MPaBOBbIX akToB. Kpome TOro, mpu M3y4eHun BOMPOCOB,
CBAI3aHHbIX C YCbIHOBMEHVEM, CreayeT YyuuTbiBaTb pasbsacHeHusa [IneHyma BepxosHoro Cyga PO (
MoctaHoBneHue [neHyma BepxoBHoro Cyma P® ot 20 anpensa 2006 r. N 8 "O npumeHeHun cygamu
3aKkoHogaTenbCcTBa Npu paccMoTpeHun gen ob ycbiHOBREeHUn (ygodepeHun) geten").

<1> lNocTtaHoBneHue MNpasuTtensctea PP ot 29 mapta 2000 r. N 275 "O6 ytBepxxaeHuum Npasun nepegaym
JeTel Ha yCblHOBNEHWe (yoo4YepeHue) N OCYLLECTBMEHUS KOHTPOMS 3a YCMOBUAMWU UX XU3HU U BOCMUTaHUS B
CEMbSIX YCbIHOBUTENEN Ha Tepputopun Poccuickon ®Pepepaumm n MNpaBun NocTaHOBKM Ha y4eT KOHCYNbCKUMU
yupexaeHuamum Poccuiickon ®depepaumn  geten, aBndalowwmMxca rpaxgaHamu  Poccunckon depepaumm m
YCbIHOBIIEHHbIX MHOCTPAHHBIMW rpaxkgaHamu unu nuuamm 6e3 rpaxagaHcTea” (B peq. oT 30 gekabpa 2017 r.) //
CrIC "KoHcynbTaHTlntoc".

Cneu,mtmxa YCbIHOBJIEHUA Kak CbOprl YCTpOﬁCTBa [oeTen COCTouT, BO-NMepBLIX, B 6eccpqu0M
Xapakrtepe ﬂpaBOOTHOIJJeHMIh 1, BO-BTOpbIX, KaK cneancteune, - B ocoboi I'IpaBOBOIZ CBA3N YyCblHOBUTENA U
YCbIHOBJ1EHHOIO, HanoMuWHaloLLEN CBA3b poouTena n pe6eHKa.

[encTBnTenbHO, YCbIHOBMEHNE NMPOU3BOAMNTCA HaBCerga, Torga Kak, Hanpumep, oneka (MonevynTenbcTBO)
npekpawiaetca c npuobpeteHneMm pebeHKOM MOMHOM  rpaxaaHckol aeecrnocobHocTn.  WMcknoueHus
npencTaBnstoT cobor TONbKO BO3MOXHbIE Clly4an OTMEHbI YCbIHOBEHUS.

lMpun ycbiHOBNEHUM nNpasBa u 0653aHHOCTU YCbIHOBIEHHBLIX U YCbIHOBUTENEN NPMPaBHMBAKOTCA K NpaBam U
obsAsaHHOCTAM AeTen uM poauTenen. Takum obpa3om, YCbIHOBMEHME UMeeT CXOACTBO C POACTBOM MepBOW
cTeneHn. 3Ty 0COBGEHHOCTb YCbIHOBMEHNUS MOATBEPKAAIOT MOMOXEHNA O TalHe ycbiHoBreHus (cT. 139 CK). B
OTNNYME OT HEKOTOPbIX APYrMX NPaBOBbIX CUCTEM OTEYECTBEHHOE MNPaBO pacCMaTpuBaeT YCbIHOBMEHUE Kak
TanHCcTBO. Kak npaBuro, ycbiIHOBNAEMble AeTW He 3HatoT 06 OTCYTCTBMM KPOBHOIO POACTBA C YCbIHOBUTENEM, YTO
cbnwxkaeT pPOACTBO MO MPOUCXOXAEHUIO M YCbiHOBMEHWe. Kpome TOro, OCHOBaHWSA OTMEHbl YCbIHOBIIEHUSI BO
MHOIOM CXOXW C OCHOBaHWSIMU NULLEHWS poauTenen poauTensckux npas. Kak n poactBo mepBOn CTENeEHM,
YCbIHOBMEHUE BreyeT 3a COBOOM CyLleCTBEHHbIE NPaBOBble MOCMNEACTBUS: BO3HUKHOBEHME Y YCbIHOBMEHHbIX
npaBa Ha HacnegoBaHwe 3a YycbiHoBuTensmu (cT. 1147 TK), npaBa nonb3oBaHWs XWMbiM MOMELLEHVEM
cobcTBeHHUKa-yebiHoBuTens (ct. 137 CK, c1. 31 XKK) n ap.

Becbma cepbesHble MocneacTBUs YCbIHOBMEHUS OOYCNoBuM TO OOCTOSATENbLCTBO, YTO YCbIHOBMEHWE
nponseoguTca B cyaebHom nopsigke. Tak 6bino He Bcerga, k npumepy, ct. 98 KobC PCOCP npenycmaTtpuBana
aAMWHUCTPATMBHbIA NOPSAOK YCbiHOBMNEHUS ("yCbIHOBNEHWE NPOWU3BOAMTCS MOCTAHOBIIEHWEM MNaBbl paviOHHON,
rOPOACKOW, paioHHON B ropoAe agMuvHUcTpaummn"). Mexagy TeM 04eBUOHO, YTO Takue SIBMEHUS B XXM3HN pebeHKa,
KaK MOsIBMEHNE Yy HEro HOBbIX POAMTENEW, C KOTOpPbIMW OH OyAeT CBsidaH HaBCerda, a Takke OKOHYaTenbHoe
npepbiBaHNE NPaBOBOM CBA3WN C KPOBHbLIMU POAUTENSIMWU, HE MOTYT COMPOBOXAAaTbCA agMUHUCTPATMBHOM (hOpMON
NpuHATMA peweHns. CoBpeMeHHble CTaHOapThl peanv3auuy npas YernoBeka TpebyroT npumeHeHus cygebHom
(POpMbI OCYLLIECTBMEHMSA NpaBa pebeHKa XUTb U BOCNUTLIBATLCHA B CEMbE, a Takke cyaebHbIX cnocoboB 3almThbI
npaB KPOBHOrO poantens pebeHka.

TpaAVLUMOHHO YCLIHOBJIEHME Ha3biBalOT NMPUOPUTETHON (POPMON YCTPOMCTBA AeTer, OCTaBLUMXCH
6e3 none4yeHus poautTenen. [NpUOPUTETHLIN XapakTep B AaHHOM Cllyyae O3HayaeT, uTo npu u3bpaHum ans
pebeHka dopMbl yCTpOMCTBa Hanbonee nNoaxoasilen 13 Bcex ABnseTca ycbiHoBNeHWe. [pnopuTteT yCbiHOBNEHNS
CBSI3aH C OCOBGEHHOCTSMW 3TOrO SIBMIEHMS AN POCCUIACKOTO CeMelHoro npasa. C TOYKM 3peHMSI POCCUMCKOrO



3aKoHoOaTenbCTBa YCbIHOBUTENW OOJPKHbI MPUHATH YCbIHOBMEHHOrO pebeHka Kak CBOEero COOCTBEHHOro WU
MONMHOCTBbI 3aMeHuTb emy poautenen. [lostomy B Poccuiickon dPepepaumm He cywectsyeT "npoGHoro”
YCbIHOBINEHNA UNn YCbIHOBJIIEHNUA Ha BpemA, T.e. Takomn NPaKTUKK, Koraa yCbIHOBUTENN 3KCNEPUMEHTUPYIOT,
neiTasicb nogobpaTb cebe pebeHka, a 4eTN NepexoaaT U3 CeEMbM B CEMbIO. B kKayecTBe BPEMEHHOroO YCTPOMCTBA,
KaKk rOBOpPWIOCb paHblle, POCCUIACKOE 3aKOHOOATENbCTBO paccMaTpuBaeT nepepjady [AeTern Mnod  Oneky
(MoNeynTensLCTBO) MU B NMPUEMHYHO CEMBIO.

Boibop dopmbl ycTporictBa pebeHka 3aBUCUT OT MHOrmMx obcroatensctB. B cooTtBeTctBUMM co cT. 20
KoHeeHumnn OOH "O npaBax pebeHka" rocyaapctso, obecneunBas 3ameHy pebeHKy ero CEMENHOrO OKPYXXEHWS,
OOIMKHO YyYnUTbIBaTh "»KenaTenbHOCTb MPEeEeMCTBEHHOCTM BOCNUTaHNSA pebeHKa 1 ero 3THUYECKoe NPOUCXOXOEHNE,
PENUIMO3HYIO U KyNbTYPHYIO NPUHAANEXHOCTb N poaHon A3bIK". MNogobHoe npasuno 3akpenneHo n B n. 1 c1. 123
CK PO, a B n. 2 cT. 124 Kopgekca OONOMNMHUTESNBHO YKa3blBAETCS, YTO NPU YCbIHOBIEHUN pebGeHKy Heobxoammo
obecneunTb BO3MOXHOCTb MOSTHOLEHHOro (prM3nM4ecKoro, NCUXMYECKOro, AyXOBHOrO M HPABCTBEHHOIO pas3BUTUS.
OpaHo 13 cnaraembix NCUXMYECKOTO N YXOBHOMO Pas3BUTUS - BO3MOXHOCTb POACTBEHHOro 0bLeHus ¢ 6patbamm u
cecTpamu. 3akoHO4ATENbCTBO MO O6OLWEMYy MpaBuny 3anpellaeT YCbIHOBREHWe OpaTbeB M CecTep pasHbIMU
niuamu. TeMm He MeHee Cyd MOXEeT OTOMTWU OT STOro npaBuiia, ecnv Takoe YCbIHOBIIEHWE OTBEYaET UHTepecam
aeten. B lMoctaHoBnenun MNneHyma BepxosHoro Cyga P® ot 20 anpensa 2006 r. N 8 "O npumeHeHun cygamm
3aKoHogaTenbCTBa MNpYM paccMoTpeHun gen o6 ycbliHOBMNeHuM (yaodepeHun) peten” pasbsiCHAETCs, 4YTO B
cny4asix, Koraa ycblHOBUTEMb HE MPOCUT NepedaTtb eMy Takke OpaTbeB MM CEecTep YCbIHOBNsiEMOro pebeHka,
YCbIHOBMEHME A0MYCTUMO, €CNIN OHO OTBEYaEeT MHTepecam pebeHka (Hanpumep, 4eTU HE OCBEOMIIEHbI O CBOEM
poacTBe, He NPOXUBaNM U He BOCNUTLIBANMCh COBMECTHO, HAXOOATCS B pPa3HbIX OpraHn3aumnsix, He MOryT XuUTb U
BOCMUTLIBATLCSA BMECTE MO COCTOSHUIO 340POBbSA).

Cyb6beKTbl NPaBOOTHOLLIEHUIN YCbIHOBIEHUS - YCbIHOBUTENU U YCbIHOBNSAeMbIe <1>. [10 OTHOLIEHWIO K
YCbLIHOBUTENSAM 3aKOH MpeabsBnseT Hemano crneuuanbHbiXx TpeboBaHui, a BOT YCbIHOBNAEMbIMU MOMYT ObITb
nobble HeCcoBepPLUEHHONETHNE AEeTU, ocTaBlumnecst 6e3 noneyveHus pogutenen (n. 1 c1. 124 CK). BmecTe ¢ Tem
HeoOXOOMMO UMETb B BUAY, YTO YCbIHOBIIEHWE BO3MOXHO WM B OTHOLIEHUW pebeHka, HaxoasLierocs nog
nonevennem pogutend. Peub nget 06 yCbIHOBNEHUM AETEN OTYMMAMM UM Mavexamu, T.e. CynpyraMmm pogutens
pebeHka. B aTom criyyae haktuieckn NponcxoamT Yy3aKOHEHNE OTHOLLEHUI MO BOCMUTAHMIO YyXXOro pebeHka.

<1> OpraHbl OnNekM M MONEYUTENbLCTBA, a Takke Cyd, paccMmaTpuBalwmi geno ob yCTaHOBNEHWM
YCbIHOBJIEHUA, ABMAKTCA Cy6'beKTaMVI MHbIX npouenypHbIX I'IpaBOOTHOLIJeHI/II7I aLlMI/IHI/ICTpaTI/IBHO-I'IpaBOBOVI nnn
rpaxxgaHcKo-npoLueccyanbHOM OTpacneBo NPUHALNEXHOCTMH.

Ona TOoro u4TOoOblI YCLIHOBMEHWE COCTOSINOCH, PebEeHOK OOMKEH NPOWTM nMpouedypy yyeTa [feTen,
ocTaBLuMxcH 6e3 noneyeHns pogutenen (cM. § 1 HacTodALwen rmasbl).

CoctosHue 340p0BbA pe6eHKa He BIMdAeT Ha peanusauuio ero npasa XuUTb U BOCMUTbIBATbCA B Ce€Mbe,
NO3TOMY YCbIHOBJ1IEHbI MOIYT ObITb 1 TsKenobonbHble Aetn. OgHako 3avacTyro KaHguaatam B YCbIHOBUTENU
OTKa3blBalOT B YCbIHOBJIEHUN CO CCbISTKOM Ha Hanuyue Yy pe6eH|<a Cepbe3HOoro 3aboneBaHunsa. Takue OenCTBUS
npoTnBopedaT 3akOoHY.

KaHamaaT B yCbIHOBUTENM, Kak U YCbIHOBNSIEMbIN, Takke obnagaeT cneymanbHbIM NPaBOBbLIM CTaTyCOM.
B coctaBe ero npaBocybbeKTHOCTU ecTb ocobasi npaBoBasi BO3MOXHOCTb - NPaBo ObiTb yCbiHOBUTENEM. Takas
BO3MOXXHOCTb Mpucyllia He BCEM (DU3MYECKMM fvuaM, a Nub TEM, KTO OTBEYaeT YCTaHOBIEHHbIM 3aKOHOM
TpeboBaHMAM, Ha3Ha4YeHWe KOTOopbIX - obecrneunTb MPUHMUMAEMOMY B CeMbto pebeHKy BO3MOXHOCTb
MOSHOLEHHOIo OU3NYECKOr0, NCUXUYECKOrO, AYXOBHOMO M HPAaBCTBEHHOIO PasBUTKS.

Bonee Toro, 3akoHogaTenb Jaxe YyNOMWHaEeT O NPeUMyLLEeCTBEHHOM NpaBe Ha ycbiHoBMeHue (M. 5 cT. 127
CK). Ero cyGbektamu SIBMSIOTCS POACTBEHHUKM pebeHka, a yCrnoBWEM peanu3auuu 3Toro npasa BbICTYMNaeT,
pasymeeTcsi, cobnogeHne MHTEPECOB peGeHka.

JewncTeylollee 3akoHOOATENbLCTBO NpeabsaBnseT Hemano TpeboBaHWMA K NMYHOCTM KaHaupata B
ycbiHoBuTenn (cT. 127 CK). Takne TpeboBaHus CBS3aHbl C HanMMyYnem y GyayLlero yCbIHOBUTENS JOCTaTOYHOroO
obbema npaBoCNoOCOOHOCTM U [AeecnocobHOCTM, C COCTOSHMEM €ro 300pOBbsi, C €ro  JIMYHOCTHBbIMU
(MOpanbHO-HPaBCTBEHHbLIMWN) KayecTBamMK, a Takke C TaK HasblBaEMbIMU MaTepuarbHO-ObITOBEIMU YCIOBUSIMM



XM3HU Oyayuiero ycoiHoBuTensl. Kpome Toro, 3anpelieHo OblTb YCbIHOBUTENSIMM TEM rpakgaHam, KOTopble He
MPOLWIMM CneuuanbHylo MCUXOMOoro-nearorMyeckyio M MnpaBoBYKO MOArOTOBKY (33 WCKMoYeHMeM  Bruskmx
POOCTBEHHMKOB pebeHka, a Takke NuL, KOTopble ABMATCA UMW ABMSAMUCH YCLIHOBUTENAMU M B OTHOLLEHWUM
KOTOPbLIX YCbIHOBMEHWe He 6biNo OTMEHEHO, W WL, KOTopble SABMATCA WU SABMANUCL  OMNeKyHamu
(noneunTensMun) OeTel 1 KOTopble He GbIN OTCTPaHeHbl OT UCTIONTHEHMS! BO3MNOXEHHBIX Ha HUX 06A3aHHOCTEN).

CemenHbii  kogekc P® pgonyckaeT WM HeKOTOpble OTCTYNNEHWs OT >KeCTKMX npasBun O nogbope
ycblHOBUTENen. Tak, Hanpymep, OTYMMbl U Mayexu, YCbIHOBNSALWME MacbiHKOB WNW nagyepuvu, MOryT UMeTb
MeHbLUMIA 3apaboTok, Yem 3Toro TpebyeT 3akoH, a Takke He 06s3aHbl MPOXOAUTb cneumanbHy NoAroTOBKY ANs
YCbIHOBMEHUS.

OcobbiMm TpeboBaHMEM K FMYHOCTU YCbLIHOBUTENS SIBNSIETCA YCMOBME O pasHuLEe B BO3pacte Mexay
yCblHOBUTENEM WU  YCblHOBIIAE€MbIM peﬁeHKOM. B cooTtBeTcTBUM C pOCCI/IIZCKI/IM 3aKoHOOaTellbCTBOM
yCTaHaBnMBaeTCcsa npefenbHas MMHMMarnbHasa pasHula B BO3pacTe MexXay YCbIHOBUTENEM U YCbIHOBMEHHbIM - 16
net. 3To NpaBWIO NPOAMKTOBAHO rMaBHbIM CBOMCTBOM YCbIHOBEHUS - CXOACTBOM C POACTBOM NEPBON CTENEHMN.

WckniovyeHns n3 Hero:

- He Tpe6yech ydyeTa pa3Hulbl B BO3pacTe npn yCbIHOBIEHUN pe6eHKa OT4YMMOM (Maqex0|7|), NOCKOJbKY
pe6eHOK NnpoXuBaeT CoO CBOMM poauTeriem n d)aKTI/I‘-IeCKI/I yxe obuiaeTcs ¢ OTYMMOM UMK MaYeXon;

- MO NPUYMHaM, NPU3HaAHHBLIM CYAOM YBaXWUTENbHbIMU, pa3HunLa B BO3pacTe MOXeT bbITb cokpalleHa. B n. 8
HasBaHHoOro Bblwe [loctaHoBneHus [lMneHyma BepxosHoro Cyma P® ot 20 anpens 2006 r. N 8 cyaam
pekoMeHAyeTCs paspellaTtb YCbIHOBNEHME C pasHuUen B Bo3pacTe MeHee 16 neT, ecnu pebeHOK MCNbITbiBaET
YyBCTBO MPMBA3AHHOCTM K NULY, XenawleMy ero YCbIHOBUTb, CUMTaeT ero CBOUM poguteneMm u T.n., a
YCbIHOBUTENb CMOXeT obecneuntb pebeHKy MonHoueHHoe u3nyeckoe, MCUMXMYECKOoe, [OyXOBHOE U
HpaBCTBEHHOE pas3BuTue.

OpraHbl oneku U nonevutenscTBa obs3aHbl Yepe3 CBOM oduuManbHble CalTbl U CpeacTBa MacCoBOWA
MHpopMaLummn MHOPMUPOBATL TpaxdaH O MOPSAKE YCHIHOBMEHUSt U O OETSAX, OCTaBlUMXcs 6e3 noneveHus
poauTenen, KoTopble MOryT ObiTb YCbIHOBMEHbI, @ TaKkKe BECTU NPUEM FpaxaaH, XemnawLlmX YCbIHOBUTL pebeHka
(neten) <1>.

<1> lMocTtaHoBneHwue lMpaButensctea PO ot 29 mapta 2000 r. N 275 "O6 ytBepxxaeHuu NpaBmn nepegayun
JeTen Ha ycblHOBNEHWe (yOo4YepeHne) N OCYLLECTBMEHUST KOHTPOMS 3a YCMOBUAMWU UX XU3HW U BOCMUTaHUS B
CEMbSIX YCbIHOBUTENEN Ha Tepputopun Poccuiickon ®epepaumm u MNpaBun NocTaHOBKM Ha y4eT KOHCYIbCKUMU
yupexaeHuamu Poccuiickon ®depepaumn  geTten, aBndAlwmMXca rpaxgaHamu  Poccunckon depepaumm wm
YCbIHOBMEHHBIX MHOCTPAHHBbIMW FpaXkgaHamu unu nuuammn 6e3 rpaxxganctea” (B ped. ot 30 gekabps 2017 r.) //
CrIC "KoHcynbTanTlntoc".

I'Iopﬂnox YCbIHOBJ1I€HUA BKINIOYaEeT B cebs cnenywue atanbl:

1. NMogaya NMLUOM, XemnawLlmMM YCbIHOBUTbL pebeHKka, 3asBfeHUs B OpraH OMeku K NonedynTenbcTBa Mo
MECTY CBOErO XWUTemnbCTBa C Npocbbor AaTb 3akmyeHne O BO3MOXHOCTU ObiTb ycbiHOBUTENneM. K 3assneHuto
npunarawTca AOKYMEHTbl B COOTBETCTBMM C MEpeYHeM, yCTaHoBMNEeHHbIM M. 6 [paBun nepepjaun peTten Ha
YCbIHOBMEHME (YOOYEPEHNE) U OCYLLECTBMNEHNST KOHTPOMS 3a YCNOBUSMU UX KU3HU UM BOCMIUTAHUS B CEMbSAX
yCbIHOBUTENEN Ha TeppuTopun Poccuiickon ®epepauuu.

2. O6cnepoBaHne OpraHoMm ormnekn wun none4vyntTenbcTBa YCHOBMVI XU3HN 3adaBUTENA W NOoAroToBKa
3akKIH0YEHNST O BO3MOXHOCTU 3asiBuTens ObiTb YCbIHOBUTENEM.

Yke nocrne nofyyYeHus Takoro 3akioYeHUs KaHauaaT B YCbIHOBUTENMW, CAMOCTOSITENBbHO MOMYYUBLUNIA
nHopmaumio o pebeHke, KOTOPOro oH Mor Obl YCbIHOBWTbL, BrpaBe obpaTuTbCA B Cyd C 3asBreHuem o6
YCbIHOBIEHUU (MPUX YCINOBUM, YTO MMEN MECTO haKT JIMYHOro OOLEeHNS 3TOro kKaHauaaTa ¢ pebeHKom).

Bmecte ¢ Tem E,eIZCTBYIOLIJ,ee 3akoHOoOaTenbCTBO nNpegycMmatTpmBaeT BO3MOXHOCTb KaHOugata B
YCbIHOBUTENN MOJTYYUTb VIH(bOpMaLI,I/IIO O OeTdAx, KOTopble MOryT ObITb YCbIHOBJ1€HbI, 1 NOCETUTb 3TUX peten no



MECTY UX HaxoXxaeHu4.

3. OG6palweHne kaHgugaTa B YCbIHOBUTENW K perMoHanbHoMy unu dhegepansHoMy onepartopy
rocygapcTBeHHoro 6aHka JaHHbIX O AeTsX, OCTaBLUMXCs Ge3 norneveHus poauTeneil. B cooteetctBumM c n. 4 cT1. 5
depgepanbHoro 3akoHa "O rocyqapCTBEHHOM GaHke AaHHbIX O OETSX, OCTaBLUMXCS Ges rnoneveHuss poautenein”
rpaXkaaHuH, XenawLwuii NpUHATL pebeHka Ha BOCMUTaHMe B CBOI CEMblo, cam NMpeacTaBnseT cBedeHus o cebe
pervioHanbHOMy unu deaepansHomy onepartopy. OnepaTop 6aHka OaHHbIX OCYLLECTBNSAET AOKYMEHTUpoBaHue
MHpopMaLIMK O TpakaaHax, XenawLux NPUHATL AeTel Ha BOCUTaHWe B CBOW CEMbW, B BUAE aHKETbI, B KOTOPOW
yKa3blBalOTCA Kak CBefeHWsi, OTHOCALLMECH K NUYHOCTU 3asaBUTENs, Tak U MHGopMaumua o pebeHke, KOToporo
rpakgaHuH xenan 6bl NPUHATL Ha BOCMIUTaHME B CBOK CeMbto (CT. 7 3akoHa).

4. MNoabop noaxoAaswmx Ans kaHaugaTta B ycbiHOBUTENW geTtenr. Onepatop 6aHka AaHHbIX, K KOTOPOMY
obpatuncs kaHaugaT B YCbIHOBUTENW, OOMMKEH NPEedoCTaBUTb BCHO WUMEIOLLYHCS Y Hero MHdopmauuo o
noaxoaswmx ons 3asesutenst getsx. Ecnv uHdopmaumss o kakom-nubo mM3 getent ycTpamBaeT kaHauaaTta B
YCbIHOBUTENW, TO onepaTtop GaHka AaHHbIX O AEeTAX Bbl4aeT eMy HanpaBlieHue B OopraHu3aumio, B KOTOPOW
HaxoauTtcs pebGeHok, ans ero nocelueHnsi. O NpeAcTosiLem noceleHnn obssatensHo cnegyeT yBeAOMUTb OpraH
OMeKn U MonevYnuTenbcTBa MO MecCTy (DaKTUYEeCKOro HaxoXaeHusi pebeHka, ocTaBllerocsi 6e3 nonevYeHus
poauTenen.

5. MocelieHne pebeHka M nNnyHoe obuieHne ¢ HUM (n. 2 cT. 125 CK). B cootBeTctBUM c n. 12 lMpasun
nepegaym AOeTel Ha YCbIHOBMEHME (yOOYEPEHME) U OCYLLECTBIIEHWUS] KOHTPOMS 3a YCMOBUSIMU WX KU3HU U
BOCMUTaHMSA B CEMbSIX YCbIHOBUTENEN Ha TeppuTopun Poccuickon ®egepaunm kaHaMaaT B YCbIHOBUTENN 065s3aH
NINYHO NO3HAKOMUTBLCS C PEOEHKOM M YCTAHOBUTL C HUM KOHTaKT, 03HAKOMUTLCSA C JOKYMEHTaMU YCbIHOBIISIEMOro
pebeHka 1 NoATBEPAUTL B MMCbMEHHON chopme haKT O3HAKOMITEHUS C MEOULMHCKUM 3aKMOYEHNEM O COCTOSAHUM
300poBbsi pebeHka <1>. Ecnu ycTaHOBNEHUE KOHTakTa ¢ pebeHKoM HeBO3MOXHO (B Cuiy ero Bo3pacTta unm
COCTOSIHMS 310POBbSA), 3TO TEM HE MEHEE HE ABMAETCH NPENATCTBUEM K YChIHOBIIEHUIO.

<1> MeguumHckoe ocBuaeTenbCcTBOBaHME pebeHka M Bblgaya 3akMYEHUS O COCTOSIHUM €ro 300pOBbS
npon3BogaTcs Ha ocHoBaHuM [Npukasa MuH3agpaBmegnpoma Poccun N 369, MuHobGpasoBaHus Poccum ot 25
nekabpst 1995 r. N 641 "O meOMUMHCKOM OCBMAOETENbCTBOBAHWM AETEW, NepefaBaeMbiX Ha BOCMUTaAHWE B
cembto" (CIC "KoHcynbTtaHTlntoc").

6. OOpallieHne kaHgugata B YCbIHOBUTENW B Cyd C 3asBreHWeEM 00 YCbIHOBMEHUM W cyaebHoe
paccMOTpPeHUe 3Toro 3asiBneHus. PaccmoTtpenne gen o6 ycbiHOBNEHUM pebeHka Npon3BoanTCst CyA0M B Nopsiake
0coboro NpoM3BOACTBa B COOTBETCTBMU C NpaBuiamMu, ycTaHoBrneHHbIMK . 29 MK Po.

CynebHoe pasbupaTtensctBO no geny 06 YCbIHOBNEHUW HE CBOAUTCA TOMbKO K MPOCMOTPY CYAOM
npeacTaBneHHbIX 3asBuTenem [okymMeHToB. B cooTtBetctBuM ¢ n. 2 cr. 272 [TIK P® opraH oneku u
noneumMTenscTBa NPELOCTaBNSET cyay QAOMONHUTENbHble cBeaeHusi. Bonee Toro, yyactne B cyaebHom
3acefaHvM npeacTaBuTeNen 3TOro opraHa (Kak M camoro KaHgugata B YCbIHOBUTENW, MpPoOKypopa, pebeHka,
pocturwero Bo3pacta 14 net) obsasatenbHo. Cyn MOXeT cyecTb HEOOXOAMMbBIM NPUBMEYEHNE K YH4ACTUIO B 3TOM
aene n pogutenen pedeHka, Apyrnx 3aMHTEpPEeCOBaHHbIX NUL, a Takke camoro pebeHka B Bo3pacTte ot 10 go 14
net. 9T y4vacTHuMkM cypebHoro pasbupatenbcTBa MOryT coOOWUTL cyay B TOM 4uCfe U CBeOeHus,
NPensATCTBYIOLLME YCbIHOBIEHWIO.

7. F'ocypapcTBeHHas perucTpauusi yCbiIHOBMEHUS Ha OCHOBAHWUM BCTYMUBLLENO B 3aKOHHYIO CUIMY peLleHus]
cyda B opraHe 3arca. [lopsiiok npoBefAeHWs rocy4apCTBEHHOM PerncTpaumm ycbiHOBNEHUs onpeaensietcsa rn. V
depnepanbHoro 3akoHa "O6 akTax rpaxxgaHCKoro coctTosHus".

I'Ipou,e/:l,ypa YCbIHOBJ1IEHNA CBA3aHa TakKkKe C HeobxoaMMOCThbIO (I/IJ'IVI Ll,eJ'IeCOOGpaSHOCTbI'O) nony4yeHus
cornacua Ha yCcblHOBJ1IEHME OT HEKOTOPLIX LU, @ MMEHHO OT:

- camoro pebeHka, gocturero Bospacta 10 ner;
- poautenewn pebeHka;

- OMeKkyHoB (noneyutenewn), NpUEeMHbIX POAMTENen, pyKoBOAMUTENEN opraHvM3aLummn, B KOTOPbIX HAXOAATCS



OeTu, ocTaBlunecs 6e3 nornevyeHns poauTenei;
- cynpyra yCbIHOBUTENS.

OpgHako u3 nonoxeHmn cT. cT. 129 - 133 CK P® cnegyer, 4YTo BO MHOIMMX Clyyasx BO3paXXeHUs
NnepeYncrneHHbIX NnL He ABMATCA 6e3yCnoBHbIM NPENATCTBUEM K YCbIHOBMNEHNID. OCOBEHHO BaXKHO ONpeaenuThb,
B KaKMX cryyasx ans ycolHoBreHust pebeHka He TpebyeTca cornacus ero pogutenen (ct. 130 CK).

Cornacue poautens pebeHka Ha ero yCbIHOBMEHMWE MO coaepXaHuio MoXKeT GbiTb ABYX BUOOB: C yKazaHWEM
KOHKPETHOro KaHaugata B YCbIHOBUTENM Wnu 6e3 yKkasaHWs KOHKPETHOro nuua. 3akoH ycTaHaBnuvBaeT U
cneumanbHble npaBoBble (YOPMbl, B KOTOpblE Takoe corfacue AOSHKHO GbiTb OGneYeHo: YCTHOe 3asiBrieHue,
coenaHHoe B NUYHOM MNPUCYTCTBMM BO BpeMsa cyaebHoro pasbupaTenbcTBa; MNUCbMEHHOe 3asiBreHuve,
HOTapuarnbHO YA0CTOBEPEHHOE UMK 3aBepeHHoe PyKoBoOWUTENEM OpraHM3auumn, B KOTOPOW HaxoauTca pebGeHok,
ocTaBlUMiica Ge3 monevyeHuss poauTeneil, NGO opraHoM OMNEKU U MONeYUTENbCTBA MO MECTY YCbIHOBIEHMUS
pebGeHkKa Unmn No MecTy XUTENbCTBa poanTenei.

Takum o6pas3oM, yYCbIHOBMEHME KaK OCHOBaHME BO3HUMKHOBEHUSI CEMEMHbIX MNPaBOOTHOLLEHWN
npegctaensieT cobol  akTU4ecknii CcocTaB, BKIYalWuin B cebs  pasnuuHble topuanyeckme  dakTbl,
3aBepLIAlLLMM U3 KOTOPbIX SBMSETCH BCTYMMBLUEE B 3aKOHHYK cuny cygebHoe pelleHve 00 YCbIHOBIEHMMU,
HernocpeAcTBEHHO MopoXJawllee npaBa M 00S3aHHOCTUM YCbIHOBUTENEW W YCbIHOBMNEHHbIX. Bcskoro popa
TpeboBaHMNsl 3aKoHOAATENbCTBA, COONIOOEHNE KOTOpPbIX 00si3aTeENbHO NPU  YCbIHOBMEHMM  (cornacue
onpeeneHHbiX Nuu, COCTOsIHME 340POBbS YCbIHOBUTENS, €ro maTepuanbHOe MOSIOKEHUEe U np.), sIBNSTCA
YCINOBUSIMW YCbIHOBIEHUS.

YCbIHOBMEHME Kak hakTUYeCKMin cCoCTaB UMEET 1 NpaBonpekpatlatollee aHadeHme (n. 2 ct. 137 CK).

MpaBoBble nocneacTBusi YCbIHOBNEHUs. Kak yxe roBopunocb, npasa v 06A3aHHOCTU YCbIHOBUTENS U
YCbIHOBINEHHOIO peGeHKka BO3HMKaT CO OHA BCTYMIEHUA B 3aKOHHYIO CUMY pelueHus cyaa o6 ycTaHOBMeHWUu
yCblHOBNEHUA pebeHka. B TeuyeHMe Tpex OHEel CO OHSA BCTYMMEHUS B 3aKOHHYK CUIy TaKoro peLleHus cyf
HanpaBnsieT BbIMUCKY M3 HEro B opraH 3arca No MecTy BblHeceHusi pelueHus. [Mocne rocyaapCTBEHHOMN
perncTpaumm ycbiHOBMeHus1 ObiBlLMe poauTenn pebeHka yke He CMOryT NomyYuTb Oy6rukat cBugeTensciBa o
rocyoapcTBEHHOWN perncTpaummn poxaeHus pebeHka 1 BOCnonb3oBaThCs NpaBaMu, CBA3aHHbIMU C MaTEPUHCTBOM
U1 OTLIOBCTBOM.

MpaBoBble MNOCNEACTBUS YCbIHOBINEHUS MpeacTaBnsaiT cobol npexae BCEro KOMMMEKC npaB WU
obsi3aHHOCTEN, coBnagarowmx ¢ pogutenbckumm (rm. 12 CK). BaxHenwum npaBoOBbIM MOCNeACTBUEM
YCbIHOBJ1€HNA ABNAETCA BO3MOXHOCTb BOCNUTAHUA pe6eH|<a n NMNYHOIO 06LLL€HVI$| c HUM. B cooTtBeTcTBUM ¢ n. 20
MpaBun nepegayn geten Ha yCbIHOBMNEHUE (YAOHEepeHne) 1 OCyLLECTBNEHNS KOHTPOMS 3a YCIOBUSAMMN UX XU3HU U
BOCMUTaHMS B CEMbSX YCbIHOBUTENEN Ha TeppuTopum Poccuiickorn ®egepauum yCbIHOBUTENN 00s3aHbl IMYHO
3abpaTb pebeHka Mo MECTY €ro XUTeNbCTBa (HAaXoXOeHWs1) Mo NpPeabsBEHNM NacnopTa UM MHOMO AOKYMEHTA,
yAOCTOBEPAIOLLENO NIMYHOCTb YCbIHOBUTENS, U PELUEHUS cyaal.

YCbIHOBUTENUN HE TOMNBbKO MMEIOT NPaBo U 06s3aHbl BOCNUTLIBATh pebeHka, HO U HECYT OTBETCTBEHHOCTb 3a
ero BoCnuTaHue M pas3sBuTue, 0653aHbl 3a60TUTLCA O ero 340poBbe, (PU3NYECKOM, MCUXMYECKOM, AyXOBHOM U
HpaBCTBEHHOM pa3BuMTUM. Bonee TOro, ux npaBo Ha BOCMUTAHWE YCLIHOBNEHHOTO pebeHka sBRsieTcs
npenmyLecTBeHHbIM (cT. 63 CK).

YcbiHOBUTENM 005a3aHbl cogepxaTtb pebeHka, obecneuntb nonyvyeHne pebeHKOM OCHOBHOrO obLero
obpas3oBaHus 1 C y4eTOM €ro MHEHNs1 UMeLOT NpaBo Bbibopa o6pa3oBaTenbHON opraHnsaumm n gopMbl 00y4eHus
[0 nonyyeHuns pebeHkom ocHOBHOro obLero obpasoBaHusi.

YCbIHOBUTENN MMEIOT MNpaBo U 00s3aHbl OCYLLECTBAATb 3alUTy NpaB U WHTEPECOB YCbIHOBEHHOrO
pebeHka, OHWU SABMAIOTCA €ro 3aKOHHbIMWM NPEACTaBUTENSIMA M BbICTYMNAKT B 3alMTy €ero npaB M MHTEPECcOB B
OTHOLUEHMSAX C NIOObIMK (PU3NYECKUMN U IOPUONYECKMMM NULAMKU, B TOM 4Yucne B cypax, 6e3 crneumnanbHbiX
NONMHOMOYUNA.

Kak u poguTtenu, ycelHoBUTENN Bnpaee TpeGoeaTb Bo3BpaTta peGeHka oT Noboro nvua, yaepkusatoLero
ero y ce6sl He Ha OCHOBaHMWW 3aKOHa UM He Ha OCHOBaHUM CyaeBHOro peLleHus.



MockonbKy yCbIHOBREHME MO MOCNEeACTBUAM MPUPaBHMBAETCA K POACTBY MEpPBOW CTENeHW, Mexay
YCbIHOBUTENSAMU M YCbIHOBIEHHbIMK 3anpeLyeHbl 6paku (cT. 14 CK).

OcobeHHOCTb NPaBOBbIX NOCNEACTBUIA YCbIHOBMEHUS (KaK, BNPOYEM, U NPaBOBbIX NOCNEACTBUIA pPOXAeHWs
peGeHka) COCTOMT B TOM, YTO BO3HMKAIOT CEMEVHble CBSI3U MeXOy YCbIHOBMEHHbIMU OeTbMW, a Takke WX
MOTOMCTBOM, C OHOW CTOPOHbI, M YCbIHOBUTENSIMU U UX POACTBEHHMKAMW, C APYroi CTOPOHbI. Takum obpasom,
YCbIHOBUTENb CBOMMW OEACTBUSAMU, BHE 3aBUCMMOCTY OT KenaHus, HanpuMep, CBOWX poauTenei, co3gaeT ans
HMX HOBbIE CeMEeliHble Y3bl.

BmecTte ¢ TeM nomMumo oOLmx nocneacTeuin YCbIHOBJ1€EHUA, BbITEKaoWNMX U3 ero npmpodbl, MOryt MMeTb
MeCTO M cneunanbHble, B TOM Ynucne:

1) nsmeHeHne umeHu, otTyecTBa u pammnum pederka (ct. 134 CK);

2) N3MeHeHVe gatbl U MecTa poXaeHus ycbiHOBreHHoro pebeHka (cT. 135 CK);

3) 3annck ycbiHOBUTENEW B KAYECTBE poauTenen ycblHoBReHHoro pebeHka (ct. 136 CK);
4) coxpaHeHue npaB n 0693aHHOCTEN KPOBHOIO pOAUTENS.

MepBble Tpu nocneacTBusi, pasyMeeTcsl, NPUMEHSIOTCS B Lensx obecnedeHns npegycMoTpeHHow cT. 139
CK P® TanHbl yCbIHOBEHUS.

LJeTBepToe nocnencteue npeacrtaendeT cobol UCKNKYeHne u3 npasuna, B COOTBETCTBUU C KOTOPbIM
peweHne cyaa 06 YCbIHOBINEHNUM npekpawiaeT JndHble HeumMylleCTBeHHble U  UMYLeCTBEeHHble nMpaBa
YCbIHOBJ1€HHbIX AeTen No OTHOLUEHWUI K CBOMM poaonTenam (CBOMM pOLI,CTBeHHMKaM) n ocsoboxaaet uMx ot
COOTBETCTBYHOLLNX 0b6s13aHHOCTEN. Hago nuwb 3ameTuTb, YTo poouTenn pe6eHKa MO yTpaTtuTb CBOU MNMpaBa U
00 ero yCblHOBI1€HUA, HAanpumvep, scrnencrtene nueHnd nx poanTeribCKknx rnpas.

CoxpaHeHue npaB u 06a3aHHOCTEN KPOBHOMO poanTens NpMMeEHSeTCs N0 OCHOBAHWSM, NPeayCMOTPEHHbBIM
n.n.3umn4crt. 137 CK Po.

OTMeHa ycblHOBReHus. o geiicTByOLWEMY 3aKOHOAATENIbCTBY YCbIHOBIIEHME HEe MOXET OblTb MPU3HAHO
HegencTeuTenbHbIM. OHO MOXET BbITb MULLIL OTMEHEHO.

OTmeHa yCcbIHOBNEHMS NpefcTaBnseT coboi npaBonpeKpallaowmii lpuandecknii oakT, KOTOpbIA MOXeT
MMeTb U MpaBOBOCCTaHaBNMBalwLlee 3HayeHue. [leno B TOM, YTO MpM OTMEHE CYAOM YCbIHOBMNEHMS pebeHka
B3aMMHble npaBa M 00SI3aHHOCTU YCbIHOBIIEHHOTO pebeHKa M yCbIHOBUTENEN (POACTBEHHUKOB YCbIHOBUTENEWN)
npekpawawTcs, a B3auMHble npaBa W o0693aHHOCTM pebeHka u ero poauTtenen (ero pPOACTBEHHUKOB)
BOCCTaHaBMMBAIOTCA, HO NULWb TOorga, korga aToro TpebytoT mHTepecbl pebeHka. MomeHTOM npekpalleHus
NpaBoOBON CBA3W "YCbIHOBUTENb - YCbIHOBMEHHbBIA" (M BO3MOXHOIO BOCCTaHOBMNEHUS CBA3M "poauTtens - pebeHok")

ABINAETCA BCTyNJieHne B 3aKOHHYK cuny cyp,e6Horo peweHuna 00 oTmMeHe YCbIHOBIIE€HUA.

OTMeHy YCbIHOBMEHWs He crnegyeT CMelwMmBaTb C JULWIEHWEM pOoAUTENbCKUX npas. B oTHoweHuu
YCbIHOBUTENEN HEBO3MOXHO HU NULLEHWE, HU OrpaHuYeHne poauTenbckux npas. B ogHoM u3 cnyvaes nocne
oTobpaHus y ycbiHOBUTENen pebeHka B nopsake, npegycMotpeHHom cT. 77 CK P®, k ycbiHOBUTENsIM Obin
npeabsiBrieH UCK O JNIULIEHUU UX POAMTEenbCKMX npaB. AOCYpAHOCTb CUTyauuu 3aknioudanacb B TOM, 4YTO Cy[
OrpaHVyWn yCcblHOBWUTENEN B MpaBax, CO34aB TeM CaMbiM Ha HEKOTOpOe BpPeMsi HeonpedeneHHylo MpaBoOBYHO
cuTyaumio. B TeyeHve ANWMTENbHOrO BPEMEHW YCbIHOBUTENW, He yTpaTWB CBOEro cratyca, He WMenu
BO3MOXHOCTU BUAETLCHA C pebeHKoM, 4YTO Aano MM nosog obpatuTbcs B EBponenckuii cya no npaBam Yenoseka ¢
nckom k Poccuickon ®egepauun.

OcHOBaHuA gNA OTMEeHbl YCbIHOBIIEHWUA:
- YKIOHEHME YCbIHOBUTENEN OT BbINOMHEHMS BO3MOXEHHbIX HA HUX 06A3aHHOCTEN poauTenen;
- 3noynoTpebneHne poauTensCKUMn NpaBamu;

- )XeCToKoe oBpalleHNe C YCbIHOBNEHHBIM PEGEHKOM;



- XPOHWUYECKNIA arnikoronn3M M HApPKOMaHWS YCbIHOBUTENS;
- VHbl€ MPWUYKHbI, NPENSTCTBYOLME HOPManbHOMY BocnuTaHuio pebexka (n. 2 ct. 141 CK).

Kak BMOHO, OTMEHa YCbIHOBIEHUSI BCE K& MMEET CXOACTBO C JIMLLUEHUEM pPOAUTENbCKMX npaB. OTnuune
3aKMHOYaeTcs B TOM, YTO MPUYMHBI NMCUXOMOMNMYECKOro XapakTepa (HEBO3MOXHOCTb OarbHEMLero COBMECTHOro
NpoXnBaHUs, ANUTENbLHOE OTCYTCTBME adanTauun peGeHka B CeMbe W Mp.) He MOryT MpekpaTuTb POACTBO, HO
MOTYyT MpPeKpaTUTb YcbiHOBMeHue. PakTMyeckn nepevyeHb OCHOBaHWI ONSi OTMEHbl YCbIHOBMEHUSI HUYEM He
orpaHu4eH, U3 Yero, HanpuMep, crieayeT, YTO YCbIHOBUTENS (B OTNUYME OT POAMTENsl) HEBO3MOXHO 3acTaBUTb
NpoXuBaTb C HenbumbiM pebeHkoM. C GonbLLON Aoneit BEPOSTHOCTM MOXHO FOBOPWUTL O TOM, YTO aTmocdepa
HeMnpUsi3HM paHo MNN NO34HO NoBrieYeT 3a CO60N OTMEHY YCbIHOBIIEHNS.

§ 3. Oneka (None4nTenbLCTBO) Ha4 HECOBEPLUEHHONETHUMMU,
Pa3HOBMAHOCTM ONeKM (NoneynTenscTea)

MpaBoBOe perynupoBaHWe OTHOLLUEHWIA OMEKUM W MOMEYUTENbCTBA OCYLLECTBNSETCS MOCPEACTBOM HOPM
"paxkgaHckoro kogekca (cT. cT. 31 - 40), CemelniHoro kogekca (cT. cT. 145 - 153.2), denepanbHoro 3akoHa ot 24
anpensa 2008 r. N 48-03 "O6 oneke u noneuntenbcTBe" (panee - 3akoH 06 oneke M NOMNeYUTENbLCTBE) U
NPUHATBLIX B COOTBETCTBUN C HUM HOPMATUBHbIX MPaBOBbIX aKTOB.

B Poccun oneka (noneuynMTenscTBO) NpeacTaBnsaeT coO0M KOMMIEKCHbIM UHCTUTYT 3aKoHOAaTenbCTBa,
HOPMbl KOTOPOrO MCTOPUYECKM pacCpedoTOYeHbl B pasHbiX akTtax. B cooteetctBum co cT. 31 K PO oneka
(I'IOI'IeHVITeJ'IbCTBO) yCTaHaBMBaeTCAa Kak Hag AeTbMU, Tak U B HGOGXOJJ.I/IMbIX cny4dadax Hag B3pOCiibiMU. OTnnune
onekn Haa AOeTbMU OT oOnekn Hag B3pOoCibiIMM  COCTOUT B TOM, YTO nNepBad BO3Naraet Ha OneKkyHa
OOMONMHUTENbHYID 0053aHHOCTb - BOCMUTLIBATL pebeHka. onoXeHusl, cOOTBETCTBYHOLUME 3TON 00SA3aHHOCTM,
COLEPXKUT CEMENHOE 3aKOHOAATENbCTBO.

B ceoe Bpemsa I.®. LepleHeBny onpegensn oneky kak "MCKyCCTBEHHY ceMbi" <1>, B.W. CuHanckun -
Kak "cypporaT poauTenbCKOro mnomnevyeHuss o AeTax, UX JIMYHOCTM U mmylectse" <2>. B coBpemeHHoM
topyanyeckon nutepatype ob oneke NULIYT kak 06 ogHON 13 hopm "OCyLLEeCTBNEHUS TOCY4apPCTBEHHOW 3aLUmThI
nnyHocTn" <3>.

<1> WepweHeBun4 '.®. Y4ebOHUK pycckoro rpaxkgaHckoro npasa (no usa. 1907 r.). M., 1995. C. 456.
<2> CuHawckun B.W. Pycckoe rpaxkgaHckoe npaso. M., 2002. C. 529.

<3> Cwm.: 'paxgaHckoe npaBo: Y4ebHuk: B 2 1. / OTB. peq. E.A. CyxaHoB. 2-e usg., nepepab. n gon. M.,
1998. T. I. C. 143.

B cuny ct. 2 3akoHa 06 oneke u nonevyutenbcTBe orneka - 3To hopma yCTponcTBa ManoneTHux (He
Jocturmx Bospacta 14 neT HeCcOBEepLUEHHONETHUX) U NPU3HAHHBLIX CYAOM HEeAeeCrnoCOBOHbIMWU rpaxkaaH, npu
KOTOPOM Ha3HA4YeHHble OpraHoM Ofekn UK nomneynuTenbCcTBa rpaxaaHe (OnekyHbl) SBNAKTCA 3aKOHHbIMU
NpeacTaBUTENSAMMU MOAOMEYHbIX M COBEPLUADT OT MX UMEHUM M B MX UHTEpecax BCE pPUOUYECKM 3HAYUMbIE
aenicteus. NoneuntensCTBOM ABMAsieTCA hopMa YCTPOMCTBA HECOBEPLUEHHONETHUX rpaxaaH B Bo3pacTte oT 14
0o 18 net u rpaxgaH, orpaHMYeHHbIX Cy4OM B OEeCnOoCOOHOCTH, MPU KOTOPOW Ha3HaYeHHble OpraHoOM OMeKW U
noneynTenbCTBa rpaxaaHe (noneymTtenu) obs3aHbl Oka3biBaTb HECOBEPLLUEHHONETHMM NOLOMNEYHbIM CogencTane
B OCYLUECTBNEHUN WX MpaB U UCMNOSNHEHUN OBSA3aHHOCTEN, OXPaHATb HECOBEPLUEHHOMNETHMX MOAOMEYHbIX OT
3r0ynoTpebneHnii co CTOPOHbI TPETbUX KL, a Takke [aBaTb COrfacue COBEpLUEHHONETHMM MOAONEYHbIM Ha
coBeplleHne umMu gencteum B cootseTctBun co cT. 30 K PO. To ecTb oneka (noneyntenbcTBO) npeacraBnseT
cobon Takyiwo opmMmy ycTpoucTtBa pebeHKa, ocTaBLIEroca 6e3 nonevyeHusi poauTenen, Kotopas
npegnonaraeT TOMbKO WHAMBMAyanbHOE OKa3aHWe €My M[OMOWM, yxo4a W MOMeYeHus CO CTOPOHBI
onpeaeneHHoro manyeckoro nuua (onpegeneHHsIX nuu).

Byaoyun unHausmayansHo hopMon YCTpPOMCTBA, oneka (MoneyntenbCcTBO) NpeaHasHayeHa npexae Bcero
4N BOCMOJIHEHMS HeJoCTalLWen geecnocobHocT nogoneyvHoro pebeHka, a Takke ans ero socnutaHus. Oneka
(moneunTenbCTBO) OCYLLECTBISAETCS OMekyHOM (noneumtenem) 6e3BO3ME3OHO WM Ha YCMOBMSX BCTPEYHOro
NpegocTaBneHNs U COCTOMT B BbIMOSIHEHWUM UM (OMEKyHOM (noneymTenem)) topuandeckux n (Mnu) axkrmyeckmx



OEencTBu B UHTepecax pebeHka. OT1a bopMa yCTponCcTBa AeTel BPEMEHHaS.

B cootBeTcTBUM co cT. 32 K P® oneka ycTaHaBnvMBaeTcs Hag mManoneTHUMu (nuuamu, He OOCTUrLIMMUK
Bo3pacTta 14 net), a Ha ocHoBaHum cT. 33 TK P® noneuntenbcTtBO HEOOXOAMMO HECOBEPLUEHHONETHUM B
Bo3pacTe oT 14 go 18 net, octaBwmMmcs 6e3 noneyeHnss poguTenen.

Bo BHyTpeHHeM npaBOOTHOLIEHWM OMNekn (MoneynTenbCTBa) Y4acTBYIOT OMekyH (moneyntenb) U
nogoneyHbln. PeGeHok, KOTOpOMYy Ha3HayaeTcsl OnekyH (moneyuTenb), B COOTBETCTBUM C OEWCTBYIOLLUM
3aKoHoAaTenbCTBOM 0bnagaeT cneumarnbHbIM MPaBOBbIM CTATYCOM.

CyuiecTByioT CrniegytoLme OCHOBaHUA Ans HasHavYeHusa pebeHky onekyHa (nonevnTens):
- OTCYTCTBUE NOMeYeHnsi CO CTOPOHbI poanTenern unm saMmeHswmnx ux nuy (ct. 145 CK);
- HegocTwKeHne poantenem pebeHka Bospacta 16 net (c1. 62 CK).

B § 1 Hactosweln rnaebl yxe OblNO paccMOTpeHO MoHATME "pebeHok, ocTaBwwuiics 6e3 noneveHus
poautenen”. NcnonHssa cBok 0b6s3aHHOCTb MO YCTPOMCTBY Takoro pebeHka, opraH OMeKku M noneyntencTea
yalle Bcero msbupaet gns pebeHka 3Ty opMy yCTpoWCTBa - oneky (MonedynTesnibCTBO). OTO OOCTOATENLCTBO
CBSI3aHO, BO-NEPBbIX, C HanuuMem y GonblUMHCTBA AeTel poACTBEHHUKOB, KOTOPbIE COrMacHbl NPUHSATL Ha cebs
00513aHHOCTM MO BOCMWTaHWIO, 3aliMTe nNpaB M MHTEPECOB HecoBepLueHHoneTHero. Bo-BTOpbIX, oneka
(noneunTenbCcTBO) Kak BpemMeHHas opMa YCTPOMCTBA He MNOpOXOaeT MOCMNeACTBUA, KOTopble BreyeT
YCbIHOBMEHUE, YTO Obner4yaetT MHOrMM rpaxaaHaM MpUHATUE peLueHust B3siTb pebeHka B cemblo. B yacTtHocTw,
MOAONEYHbINA HE HAcneayeT 3a ONEKYHOM (eCnv, KOHEYHO, HET OPYroro OCHOBaHWS ANS HAacneaoBaHWs, HanpuMep
poactBa Kakom-nmbo creneHun). B-TpeTbux, oneka (NoneynmtenbCTBO) MO OEWCTBYHLEMY POCCUNCKOMY
3aKkoHoAaTenbCTBY He TpebyeT cynebGHOro yctaHoBNeHWss U MoxeT ObiTb odpopmneHa ropasgo OwbicTpee, Yem
YCbIHOBIEHME.

Mo CemeliHomy Kogekcy PP HecoBeplLUeHHONETHNE poauTenu (poauTenu, He gocturiine Bo3pacrta 18 ner)
MMET NpaBO YyCTaHaBNMBaTb MAaTEPUHCTBO M OTLOBCTBO B OTHOLIEHMM cBoux geten (cT. 62). OpgHako
HecoBepLUEHHONeTHME poauTenu pebeHka, He cocTosilume B Gpake, He 06nafaloT B AaHHbLIX NPaABOOTHOLLEHMSAX
AocratovHbiM obbemom ageecnocobHocTn. B cootBeTctBUM € N. 2 cT. 62 CK P® oHM BnpaBe caMOCTOSATENBHO
OCYLLECTBNATL POAUTENBLCKME NpaBa NULLb MO JOCTUXEHMN UMK Bo3pacTa 16 net. [1o 3Toro BpeMeHn nx pebdeHKy
OOMKeH ObITb Ha3Ha4YeH OMNeEKyH.

Takum obpasom, cneumnanbHbIM CrydaeM YCTaHOBMEHUSA OMEKn SBNSETCA NpeaycMoTpeHHas n. 2 cT. 62 CK
P® cutyaumsa. PebeHok, KOTOPOMY Ha3Ha4yaeTCcs OMekyH, MpuM 3TOM He siBnsieTca ocTaBlmmcs 6e3 noneyeHus
poauTenen. Heo6xoaMMOCTb B Ha3HaYeHUN OMNeKyHa Bbi3BaHa TEM, YTO CaM HECOBEPLLEHHONETHUIA POAUTENb, HE
obnagas B goctatodHoM obbeme aeecnocobHOCTbIO, He cnocobeH MpeacTaBnAaTb MHTepeckl cBoero pebeHka.
OnekyH pebeHka HeCOBEPLUEHHONETHUX POAMTENEN Kak ero 3aKOHHbIW MpeacTaBuTeNb BMpaBe Mosydatb U
pacxogoBaTb npuumutatrowmecs pebeHky cpencTtBa, 3akmnyaTtb OT €ro UMEHW CAErnKu, y4acTBoBaTb B WHbIX
OTHOLLUEeHMSX, NpeacTaBnas pebeHka.

OcobeHHOCTLIO OMEKM B 3TOM cny4yae 4dBndeTCcA COBMEeCTHOEe BOCMUTaHue pe6eHKa OMeKyHOM U
HeCOBEPLUIEHHOJIETHAMU poaAnTENAMN. PasHornacusi, Bo3HuKatoLme MeXxay HUMK, paspelaroTcAa opraHomM Orneku
M none4vynTenbCcTBa.

I'Iopn,qox YCTaHOBJIEHUSAA OMNeKu (nOﬂe‘-IVITe.I'IbCTBa) Hag4 HecoBepLIEeHHOJNIeTHUMM. OI'IeKyH nnn
nonevynTtenb HasHa4yaeTcsi C ero corfacus UM no ero 3asiBfieHM0 B NUCbMEHHON d)opme OopraHoMm onekn un
none4vynTenbCTBa MO MECTY XUTeJbCTBa pe6eHKa. |_|pl/l Hann4nn 3acnyxusarwowmx BHUMaHUA 0o0CTOATENBLCTB
OMeKyH unn noneynTesnb MOXeT OblTb HasHayeH OpraHoM onekn K1 none4vyntTernibCtBa MO MECTY XUTelNbCTBa
OneKkyHa unu nonevyunTena.

B uensax nony4yeHus CBEOEHUN O JUYHOCTU 6yp,yu.|,ero OnekyHa wunuM none4vutenada opraH Onekn wu
none4ynTenbCTBa BrpaBse 3anpaliunBaTtb VIH(bOpMaLI,I/IIO O HEM B OopraHax BHYTPEHHUX OeJl, opraHax 3annucun akTtoB
rpaxgaHCKoro coCtoAaHunA, MeguUnHCKMX U UHbIX OpraHu3aumnax. Takue cBefeHus KaHguagaTt B OMeKyHbl MOXeT
npeaocTtaBnUTb U CaM.

npeI/IMyLLl,eCTBeHHoe npaeso ObITb OonekyHamun unm none4vnTendamMmm pe6eHKa npegocrtaBliieHO 6a6yLUKaM n



Aenylkam, CoBepLUeHHONeTHMM BpaTtbsam n cectpam pebeHka (4. 5 cT. 10 3akoHa 06 oneke n nonevnTenscTsee).

3aBepLuaeT npoueaypy YCTaHOBIEHWSI ONEKX MMM NMOMNEYNTENBLCTBA aKT OpraHa Oneku 1 NonevnTensLcTea o
HasHayYeHUM onekyHa unu noneuynTens. B aToM akTe MoxeT ObiTb yka3aH CpOK AeNCTBUSI MOSHOMOYMIA OnekyHa
Uy noneynTens, HanpuMep, MoXeT OblTb NPEeAYCMOTPEHO, YTO ONEKYH (NMoneynTernb) Ha3Ha4YaeTCsl Ha HECKOMbKO
MecsiLeB unu net nubo oo 3aBeplueHnsi pebeHkoM oby4eHns B 0OpasoBaTesibHON opraHM3auuu.

AkT opraHa onekn 1 nonevyntTenbcTBa O Ha3Ha4YeHUU ONneKyHa WUin nonevmtTenda MoxeT ObITb OCInopeH
3anHTepecoBaHHbIMMX nNMnuuamMmn B Cyﬂ,e6HOM nopAagke. K Takum 3anHTepeCcoBaHHbIM nuuaM MOryT OTHOCUTbLCA
MHblEe rpaXXgaHe, XenasLwine NpuHATb pe6eHKa noA oneky unn none4vynTernbCTteo, B TOM YUCIie ero poaCTBEHHUKN.
PeweHve opraHa onekn n none4vynTenbCcTBa 006 oTkase B yAoBNeTBOPEHNN 3adABIIEHUA O Ha3dHa4YeHUn ornekyHa unu
nonevynTens MoXxet BbITb OCInopeHo B cyae 3adaBuUTenem.

Ctatyc onekyHa (nonmeuutensi) u nogonevyHoro pebeHka. [IpaBoBoe mMonoxeHwe oOnekyHa
XapaKkTepusyeTcsi nMpexae BCEro crnewumanbHOM nNpaBocnocoOHOCThI0. He Bcskoe nuuo MoxeT ObiTb Ha3Ha4yeHo
OMNeKyHOM (rmoneyvmTenieM) HecoBepLUEeHHONETHero. TpeboBaHUs K MMYHOCTM OMNeKyHa (noneynTens) yCTaHOBMEHbI
nonoxeHunsimu cT. 35 N’K P® n c1. 146 CK P®. B aTol cBA3M HAgo OTMETUTb, YTO OMNeKyH (noneyntens) obnagaet
ocobbiM npaBoBbiM cTaTycoM. Tak, A.A. EpolweHko pdaxe npeanaran WCMNonb3oBaTb Takoe HpUAMYEcKoe
NOHATUE, KaK "onekocnocobHocTh" <1>,

<1> Cwm.: EpoweHko A.A. lNpaBoBasa pernameHTaums rpaxgaHckoro coctosHus B CCCP: Owuc. ... gokT.
topug. Hayk. J1., 1980. C. 165 - 166.

PebeHok, nepedaHHbIn Nog oneky (MoneynTensCTBO), CBOM MMYLLIECTBEHHbBIE U NTMYHbIE HEMMYLLECTBEHHbIE
npaea (ct. 148 CK) coxpaHsieT B nonHoM obbeme. OCHOBHOE >Xe COAepXaHWe NPaBOOTHOLLUEHUSI OMNeKu
(noneunTenbcTBa) Ha4 OETbMW COCTaBMAKT NpaBa U 00A3aHHOCTM OMEKYHOB M MOnevuTenemn, Kotopble 6nmnskm
pOANTENBLCKMM NpaBam 1 0653aHHOCTSIM.

K oCHOBHbLIM 06513aHHOCTAM OonekKyHa OTHOCATCA crneayruime:

1. O6s13aHHOCTb BOCNMUTbLIBaTb pebeHKa (3a60TUTbCA O ero MCMXUYECKOM, JYXOBHOM W HPaBCTBEHHOM
pa3sutun). OHa IBNSIeTCS OAHOBPEMEHHO 1 NPABOM OMEKYHa, KOTOPLIA MOXET U3bupaTtb Ans BOCNMTaHUsA nobble
cnocobbl. OpgHako B cT. 148.1 CK P® onpegeneHbl npegenbl YCMOTPEHWs OMeKkyHa (moneyntens) B
OCYLLECTBMEHUN NpaBa Ha BOCMUTaHWE:

- BO-NEPBhLIX, OMNEKYH (MoneynTens) He Bnpaee, BocnuTbiBas pebeHka, MPUYMHATL Bpes ero ousnyeckomy u
NCUXNYECKOMY 300POBbI0, HPaBCTBEHHOMY pasBUTMIO, Tak Kak B COOTBETCTBUM co cT. 65 CK P® cnocobbl
BOCMUTaHMA OeTel OOMKHbI UCKMNYaTh NpeHebpexnTenbHoe, XecTokoe, rpyboe, yHmkawllee 4ernoBeyeckoe
[OOCTOMHCTBO OOpalleHne, ockopOreHne unm skcnyataumo aeTen;

- BO-BTOpbIX, Npu Bbibope cnocoboB BOCMMTaHUSI HEOOXOOUMO yuuTbiBaTb MHEHWE pebeHka, 4OCTUrero
Bo3pacta 10 net (ct. 57 CK). PebGeHok umeeT npaBo ObiTb 3acrnyllaHHbIM BCErga, criefoBaTenbHO, Kak ONeKyH
(noneuunTtens), Tak u pabOTHWKN OpraHa oneku 1 NonevYMTenbLCTBa No MeHbLLen Mepe 0653aHbl ero BbicnyLuaTb;

- B-TpeTbMX, CNocobbl BocnutTaHus pebeHka AOMmKHbI M30UpaTbCs ONEKYHOM (rmoneyuTtenem) ¢ y4yeTom
pekoMeHAaLmnin opraHa oneku 1 nonevnTenbCcTBa. Takve pekoMeHgaunu (CoBeTbl) MOryT ObiTb BblpaXeHbl Kak B
NMUCbMEHHOW, Tak M B YyCTHOM dopMe. OpHako onekyH (noneuuTenb) He 006s3aH CTPOro MM criegoBaTb.
HecobniogeHvne pekoMeHdauui opraHa oneku U MnonevmTenbCTBa No NoBody BOCMMTaHUSA pebeHka He MOoXeT
CMY>XUTb OCHOBaHWEM, HanpumMep, Ans OTCTPaHeHNs oneKkyHa (noneunTens) oT NCnofHeHus obsa3aHHOCTeN, ecnu
npu 9TOM UM He Bbinn gonyLleHbl 6onee cepbe3Hble HapyLLEHUS.

2. 0O6sA3aHHOCTb OMeKyHOB (moneuyuTenen) HeCOBEPLUEHHONETHMX TrpaxpaH MNpoXuBaTb C
nogone4vHbiMu. OcyllecTBNeHne BocnUTATENbHbIX (PyHKUWMIA onekyHom (noneudmTtenem). Kak npaBwumio, oHO
HEBO3MOXXHO 6e3 COBMECTHOIrO NpoXxmnBaHus ¢ pedeHkom. MimeHHO noaTtomy cT. 36 'K PP ycTtaHaBnuBaeT Takyto
obsa3aHHOCTb. OpgHako B crniyyasx, korga pebeHoK Moyt [OCTUr  COBEpPLUEHHOMNEeTUS U A0CTaTO4YHO
camoctodATeneH, n. 2 cr. 36 K P® ponyckaeT pasgenbHoe MpoxuBaHWe noneduTens M NogoneyvHoro,
pocturero Bo3pacrta 16 net. [ina aToro Heob6xoAuMo paspeLleHne opraHa oneku 1 noneyYnTenscTea, KOTopoe, B



CBOI0 o4epeb, MOXeT BbITb 4aHO NPV YCIOBUM, YTO pasaeribHOe NMPoXMBaHWE He OTpasuTcs HeGnaronpusaTHO Ha
BOCMUTaHWUM U 3aliuUTe MpaB U MHTEPECcOB mnogonedyHoro. Kputepuv Ans BbiOayu paspelleHuss Ha pasgenbHoe
npoxuBaHue peGeHka 1 NonedYnTens 3aKkoHOM He YCTaHOBMeHbl. Yalle Bcero Takoe paspelueHve BbigaeTcs npu
3a41CreHU HECOBEPLLEHHONETHEro B 06pa3oBaTenbHY0 OpraHu3aumio, Haxoaawycs B APYroM HaceneHHOM
MyHKTe.

B Tex cnyyasx, korga OnekyH wnu noneuvmTenb AonyckaeT 6e3 yBaXWTErnbHbIX MPUYMH ANUTENbHOE
oTAenbHOe NpoXuBaHWe NoponeyHoro pebeHka, Takon hakT ABMSAETCH HapyLIEHWEM C €ro CTOPOHbl U MOXeT
CMY>XUTb OCHOBaHWEM 151 OTCTpaHeHWs onekyHa (nonevuTens) oT ucnonHeHus obsasaHHocTen. MyHkT 3 cr. 39 TK
P® pacueHuBaeT 310 Kak ocTaBrneHne nogoneyHoro 6e3 Hag3opa U Heo6XoaAMMON NOMOLLUM U MO3BOSSIET OpraHy
ONeKkM W nonevuTenbCcTBa "MPUWHATL HeobXxoduMMble Mepbl AN MPUBNEYEHUS BUHOBHOTO rpaxgaHuHa K
YCTaHOBMEHHOW 3aKOHOM OTBETCTBEHHOCTU".

3. Obs3aHHOCTbL oGecne4ynTb norny4YeHne peGeHKOM OCHOBHOro obuiero o6pasoBaHus (n. 4 cT. 43
KoHcTuTtyumm PO; ct. 148.1 CK). B cootBetctBUMM ¢ HOopMmamu CemenHoro kogekca P® onekyH (noneuyuTernsb)
BrpaBe BblbMpaTb 06pa3oBaTenbHY opraHu3aumio, rae dyaet obydaTbcst pebeHok, a Takke dopmy 0byveHus:
cemenHoe obpasoBaHue, camoobpasoBaHue. Kak oTmevanock, MHeHne pebeHka, gocturiiero Bospacrta 10 ner,
NOAEXNT MPU 3TOM y4eTy.

4. OGsazaHHOCTb 3aboTUTbLCA O 340poBbe pebeHka M ero ¢dmsanmyeckom pa3Butun. OHa Takke
OTHOCUTCA K umcny obsisaHHOCTEN onekyHa (noneuntens). YTo UMEHHO JOSmKeH AenaTtb OMeKyH, UCMOMHASA 3Ty
0653aHHOCTb, 3aKOHOAATENbCTBO HE NpeAycMaTpuBaeT, OOHAKO 3a yXyALleHne COCTOSHUS 300PO0Bbs, BO3HUKLLIEE
no BMHe onekyHa (noneynTens), nocrnegHnn byaeTt HECTU OTBETCTBEHHOCTb.

PasymeeTtcs, onekyH (noneuutenb) pebeHka 0b6a3aH obecneynTb ero NUTaHMem M npu HeobXxoaAMMOCTM -
MeguumHckuM yxogom. KMcnonHsas a1y ob6s3aHHOCTb, OMNekyH BnpaeBe B cooTBeTcTBuMM ¢ nN. 1 cT. 37 K PP
npon3BoauTb HeobXoauMble pacxodbl 3a CYET CyMM, MNpuyuTalolmMxcs pebeHKy B KayecTBe ero [oxoaa.
Mocobus, BbiNnaynBaemMble Ha codepxaHne pebeHka, ero NeHCMs N MHOM OOXOA4 MOryT ObiTb U3PACXOAOBaHbI
OMEeKYHOM MCKMIoUUTENbHO B yKadaHHbIX uensax. MMpasuna c1. 37 K P® o HoMuHanbLHOM c4yeTe, OTKpbIBAEMOM
AN 3a4MCneHns cpeacTs NogoneYyHoro, a Takke npasuna cT. 25 3akoHa 00 oneke 1 nonevnTenbcTBe 06 oT4yeTe
onekyHa (noneuynTensi) Mpu3BaHbl MNPENATCTBOBATb 3r10yNOTPeONeHNo OMnekyHoM (noneduTenem) CBOUMU
NMONTHOMOYMAAMM MO PACMNOPSKEHUIO CPeACTBaMM NMOAONEYHOrO.

5. O6s3aHHOCTb 06ecneynTb pebeHKy BO3MOXHOCTbL OOLeHUA ¢ poacTBeHHUKaMu. Mopsaok Takoro
obLweHus yperynmpoBaH CeMelHbIM kogekcoMm PP, B cOOTBETCTBUM CO CT. 55 kOTOpPOro pebeHok MMeeT NpaBo Ha
obLieHne c oboummn poautenamu, genyLkon, 6abyLukon, OpaTeammu, cecTpamm 1 SpYrMMn poaCcTBEHHMKaMU. ITO
npaBoO JOJMKHO OCYLLECTBNATLCH, Kak NpaBuro, BO BCEX Cly4vasix, B TOM YWCME U B CriyYae HaxoxaeHus pedeHka
B aKCTpemarnbHon cutyauum (n. 2 c1. 55 CK), 1 B cny4dae, korga pebeHoK 1 ero poantenu (poguTenb) NPOXUBaOT
B pasHbIX rocygapcTBax.

Takum o6pasom, onekyH (MoneuynTtenb) pebeHka o6s3aH NpegoCTaBUTb  poauTentio  pebeHka,
NpoXXMBarloLLeMy OTAeNbHO, BO3MOXHOCTb BCTpeYaTbCsi ¢ pebeHKoM M y4acTBoBaTb B ero BocnuTaHuu. OTkas B
TaKUX BCTpeYax MpaBOMEpPEH TOMbKO NPV JIULIEHUN POAUTENLCKUX MPaB MMM OrpaHUYeHMU B POAUTENIbCKUX
npasax.

MATb nNepeyncrieHHbIX 0BGsA3aHHOCTEN onekyHa (noneunTensl) peanuayloTcsl, Kak npaBurio, NocpencTBoM
coBeplUeHus hakTndeckmx AencTenii. Crniegytollas 06513aHHOCTb TpebyeT CoBepLUEHNS AeNCTBUI opUONYECKMX.

6. OnekyH (noneunTenb) 06s3aH OCYLIECTBNATbL NPeACTaBUTENLCTBO U 3allUTy NpaB U UHTEpPecoB
pebeHka.

OaHMM U3 BaXHbIX 3MIEMEHTOB OTHOLUEHWA MNPEACTaBMTENbCTBA SABMSIETCSA BO3MOXHOCTb COBEPLUEHUS
COENOK OT MMeHU npeacTaBnsieMmoro. Kak n3BecTtHo, OnekyH coBepLuaeT CAeNKN OT MMEHW MarnoneTHUX rpaxaaH
(3a uckn4veHMemM Tex CcAenokK, KoTopble B cooTBeTcTBUM C N. 2 cT. 28 K P® manoneTHne B Bo3pacTe OT LWIECTH
0o 14 net BnpaBe coBepLlaTb CaMoOCTOATENbHO). [loneunTens nNUWb AaeT cornacue nogoneyHoMmy Ha
COBEpLUEHME COENOK, KPOME TEX COENOK, KOTopble nepedncneHbl B n. 2 cT. 26 MK PO.

lMonHoOMOuMs onekyHa 1 noneynTens He pacnpoCTPAHSITCS Ha COENKN C TEM UMYLLECTBOM NOAOMEYHOrO,
KoTopoe B cooTBeTcTBUM cO CT. 38 K PP nepenaHo B JoBepUTENBHOE yrpaBneHue.



CornacHo ct. 37 K P® pgns coBeplueHusi onekyHamu (Noneuyntensammn) ykasaHHbIX OENCTBUA B psige
crny4yaeB TpebyeTcs npeaBapuTenbHOe paspelleHne opraHa orneku U noneyvnTenbcTBa. 3akoH He NMpensaTcTByeT
opraHam Onekn M MoneynTenbCTBa BKMOYATb B 9TO NpeaBapuTenbHOE paspelleHue uenbii psag yCrnoBun, Yem
OHW 1 NOMb3YHTCH B NOAABNSOLEM OONbLUMHCTBE CriyYaeB Ha NpakTuke.

OcyLuecTBnAs NPeAcTaBUTENbCTBO M 3alUTy NpaB M UHTEPECOB MOAOMEYHbIX, OMEKyHbl (Mone4YnTenm)
065a3aHbI coBepLlaTh U UHbIE PUANYECKUE AeNCTBUS:

- MOMeyYuTenu HEeCOBEPLUEHHONETHUX MMEKT MpaBo W 00si3aHbl XojaTaicTBoBaTb 06 OrpaHW4eHun
4eecnocobHOCTM HecoBepLUEeHHONETHMX (M. 4 cT. 26 TK);

- none4yuntenn HecoBepLUEeHHONEeTHUX MOryT AaBaTb corfiacune Ha obbaBneHne HeCOoBepLUeHHONeTHUX
MOSTHOCTbIO AeecnocobHbIMU (3MaHcunaumio) (cT. 27 MK);

- OMeKyHbl 1 none4YnTenu, 3aboTsack 06 MHTEpecax NoaoneYHbIX, MOryT OocnapuBaTbh COBEPLUEHHbIE AETbMU
COernkKu;

- B cootBeTcTBUM C N. 2 cT. 172 TK P® onekyH manoneTHero pebeHka BnpaBe TpeboBaTb MpuU3HaHUSA
OEVICTBUTENbHOW COBEPLLUEHHOW MarnonieTHUM CAENKKU, ecnn oHa Oblna coBepLUeHa K BbIroAe MarosieTHErO;

- B cOOTBETCTBMM CO CT. 49 CK P® onekyHbl (noneuntenun) pebeHka MMEIOT NpaBo NogaBaTh 3asiBNeHne ob
YyCTaHOBMEHUN OTLOBCTBa B cygebHoM nopsake. Mocne BCTYNNEHUS B 3aKOHHYHO CWUIY PELUEHUS cyda OMeKyH
(noneunTenb) BrnpaBe MnofdaTb 3asiBliEHWE B OpraH 3arca O rocyJapCTBEHHOW perucrpaumm YCTaHOBIEHUS
oTuoBcTBa (CcT. 54 PenepanbHOro 3akoHa "Ob akTax rpaXkgaHCKOro CoCTosHNUS").

WHbiMn chegepanbHbiMU 3akoHaMu NpeaycmaTpuBaeTcs eLe Lenblin psj, iopuanyeckux 4encTeumm, KoTopble
COBEpPLUAIOT OneKyHbl (MoneynTenu) geTemn, NCMOSHSsSE CBOK 00S3aHHOCTL MO 3aliMTe MX NpaB U MHTepecoB. Tak,
cT. 48 YTK P® npegycmatpuBaeT obsi3aTenbHOE y4acTme nonevymTens HeCoOBEpLUEHHONETHErNO, NO03PEBAEMOTO
U1 oOBUHSAEMOTO B YTOfIOBHOM Jere.

Bmecte ¢ Tem onekyH (noneuntenb) He obnagaeT TOW MOMHOTOW NpaB U 06A3aHHOCTEN B OTHOLUEHUU
pebeHka, KoTopasi npedocTaBrneHa poanTensm. Tak, OH He BrpaBe Mo CBOEMY YCMOTPEHMWIO U3MEHUTbL UMS UMK
MECTO XWUTenbCTBa HecoBepLueHHoneTHero. bonee Toro, B cuny ct. 15 3akoHa 00 oneke u MoOnNeYnTenLCcTBE
OopraH OMekn W nonevynMTenbCcTBa B aKkTe O Ha3HaA4YeHUM OMeKkyHa wnv nonedntens nubo B goroBope 06
OCYLLECTBMEHUN OMEKN WU MOMEYUTENbCTBA MOXET yKasaTb OTAerNbHble OEWCTBUSA, KOTOPbIE OMEKyH Wnn
noneynTenb COBepLUaTb HE BNpaBe, B TOM YMCIE MOXET 3anpeTuTb ONEKYHY UMM MONevnTento U3MeHATb MECTO
XUTENbCTBA MNOAONEYHOro. 3TN npeanucaHnsa MoryT 6biTb AaHbl UCKMOYUTENBHO B Criyyasx, korga Toro TpebytoT
nHTEepecbl pebeHka. B uensx yyeta uHOMBMAOYamnbHbIX OCOBGEHHOCTEN NUYHOCTU pebeHka opraH Oneku u
rnonevynMTensCcTBa MOXET Takke YCTaHOBUTb 00s3aTenbHble TPeOOBaHMSA K OCYLLECTBIEHUIO NPaB U UCMOMHEHWIO
00513aHHOCTEN ONeKyHa WUnv MOMNEeYUTEnNs, B TOM Yucrne Takve TpeboBaHWs, KoTopble onpeaensalT KOHKpPeTHbIe
YCINoBMS BOCMUTaHMSA (HanpvuMep, ornekyHy MOXeT ObiTb npegnucaHo obecneunBaTb perynspHbini MEOULMHCKUN
OCMOTp pebeHka nnm noceLLeHne M CrnopTUBHOM LLKOSbI).

lMpaBa 1 06513aHHOCTM OMEKYHOB (MoMeYnTenen) cCOoCTaBMsitOT OCHOBY WX MpaBoBoro craTtyca. OpHako
creumMduka MnoNoXeHns STUX J1ML  MNpOosiIBNSieTcs Takke B OCOBEHHOCTSIX WX rpagaHCKO-NpaBOBOW
OTBETCTBEHHOCTU 3a MPUYMHEHME Bpeda nogoneyHbiMu. 3a Bped, NPUYMHEHHBLI HECOBEPLUEHHONETHUM, He
pgocTuriinm Bo3pacTta 14 NneT, ero onekyH oTBeYaeT, eClin He [OKaXeT, YTO Bped BO3HWK He NO ero BUHe.
Ob69a3aHHOCTb OnekyHa no Bo3MelleHno Bpeaa, NpuYNHEeHHoOro ManoneTHm, He npekpawiaetcda ¢ JOCTUXKEeHNeEM
ManoneTHUM COBEpPLUEHHONETUss UNN MNONyyYeHUeM UM MMYLLECTBA, OOCTATOMHOro Ans BO3MELleHUsa Bpeaa.
CnegyeT y4ecTb, 4YTO Npu onpefeneHHbIX 06CToATENbCTBAxX 3aKOH AOMNYCKaeT BO3MELLLEHME Takoro Bpeaa 3a cyeT
opraHu3auui, B KOTOPbIX HaxoguTcs unuM obydaeTca pebGeHok. Kpome TOro, He WCKOYEHA BO3MOXHOCTb
BO3MELLEHMS Bpeda 3a CYeT CaMOro NMpUYMHUTENS, CTaBLUEro MOSTHOCTbI0 4eeCnoCOOHbIM. [laHHbIe MONOXEHUs
copepxarca B cT. 1073 TK PO.

Ecnu xe Bpepn npuunHeH nuuoM B Bo3pacTe oT 14 fo 18 neT, TO B NepByl0 O4Yepenb BO3MeLLeHVE Bpeaa
NpoM3BOAMTCA 3a CYHET JIMYHOTO MMYLLECTBA MPUYMHUTENS. M NUwb Npu OTCYTCTBMM WM HeOOCTaTKe Takoro
MMyLLLECTBaA OTBETCTBEHHOCTb MOXET ObITb BO3NOXeHa Ha noneuntens pebeHka (cornacHo n. 2 cr. 1074 TK "B
crnyyae, Korga y HecoBepLUeHHOMNEeTHEero B Bo3pacTe OT YeTblpHaguaTv 4O BOCeMHaauath NneT HeT JOX040B unu
MHOIo MMyulecrtBa, AOCTATOYHbIX ONA BO3MeELleHUA Bpena, Bpen OOJDKeH ObITb BO3MeLleH MOJNIHOCTbD UMK B



HeJOoCTaloLLEeN YacTh ero... noneuntenem”, ecrnv nocnegHUn He AOKaXKET, YTO Bped BO3HMK HE MO ero BuHe) <1>.
0O6s13aHHOCTb MoneynTens no BO3MELLEHUIO Bpeda, NPUYMHEHHOTO HECOBEPLUEHHOMNETHMM, MpeKpallaeTcsa no
OOCTUXKEHUN MPUYMHMBLLMM BpeS COBEpLUEHHONeTUsi, NMbo B crydvasX, Korda Yy Hero A0 AOCTUXKEHMUS
COBEpPLUEHHONETUSA MOSBUNUCH [0X0A4bl UMM MHOE MMYLLECTBO, OOCTaTOYHblE OIS BO3MeELLeHWUs Bpeaa, nunbo
Korga oH [0 JOCTUXKEHMS COBEpLUEHHONETUs1 Npuobpen aeecnocobHocTs (cT. 1074 TK).

<1> WckrnoyeHneMm sBnsieTcsa criydan nNnpuunMHEHns Bpeaa HecoBepLUeHHONeTHUM B Bo3pacTte oT 14 o 18
NeT, HaXOAMBLLUMMCS B TAKOM COCTOSIHUM, KOrAa OH HEe MOT MOHMMAaTb 3HAYEHWs CBOMX OENCTBUIN UM PYKOBOAUTb
nMun. B aTOIM cnTyaumm HeCOBEPLLEHHONETHUI 3a NpuYnHEHWe Bpeada He oteeyaeT (n. 1 cT. 1078 I'K).

BuHa onekyHa vunn noneunTtens npegnonaraetcsd, U oH o06sA3aH gokasbiBaTb ee oTcyTcTBue. OgHuMm u3
00CTOATENBLCTB, WCKIIOYaOWMX BUHY OMNEKyHa (nonevuTenst), MOXeT SBnATbCA TO, YTO noBefeHue pebeHka,
MoBMeKWwee MpUYMHEHVWE Bpeaa, SBUMNOCb CNEACTBMEM HEHaamnexallero OCYLLEeCTBMEHUS POAUTENbCKMX
00s3aHHOCTEN poguTeneMm, NULEHHbIM poauTensckux npas. CornacHo ct. 1075 K P® Ha Takoro poautens cya
MOXET BO3JI0XKNTb OTBETCTBEHHOCTb 3a Bped, NMPUYMHEHHbIA €ro HECOBEPLUEHHONETHUM pPebeHKOM B TeYeHue
Tpex NneT nocre NuUeHUs poaANTENbCKUX NpaB.

OcHoOBaHUA NpeKpaLleHUA onekn U NonevYnTenbCTBa MOXHO pasaenvTb Ha TPU rpynmbl:
1) cnyyaum "aBTOMaTMYECKOro" NpekpaLeHnsi, K KOTOPbIM OTHOCHATCS:

- OOCTWXEHNE HECOBEPLLEHHOMNETHNM MOAOMNEYHbIM COOTBETCTBYIOLLErO BO3pacTa;

- BCTYNMeHe HecoBepLUEeHHONETHero NogoneYHoro B bpak;

- aMaHcunauus;

- OOCTWXEHME HEeCOBEPLUEHHONETHUM poauTenem nogonevHoro pebeHka Bo3pacTta 18 neT, a paBHO ero
amaHcunaums unu Bctynnenne B 6pak go 18 ner;

- CMepTb ONeKyHa unun nonevntens nMbo NogoneyHoro;

- UCTeYeHMe CpoKa OENCTBMSA aKTa O Ha3HaAYEHUN OMNeKyHa Uy NoneYnTens;

2) ocBoboxaeHue onekyHa (moneyntens) oT ncnonHeHus obszanHocTen (n. n. 1 n 2 ct. 39 MK);
3) oTCTpaHeHue onekyHa (noneunTtens) ot ucnonHeHus obasaHHocten (n. 3 ct. 39 MNK).

MpuemMHasa cemMbsi npeacTaBnsieT coboi pPa3HOBWAHOCTb OMEKU (noneunTenbcTBa) Hag pebeHKoM
(neTbMM), KOTOpasi OCYLLECTBNSETCA NO JOroBOPY O NMPUEMHON CeMbe, 3aKyaeMoMy MeXOy OpraHoM OMeKu U
noneunTenbCcTBa U MPUEMHBIMU POAUTENSIMU (UM MPUEMHBIM poaMTErneM), B TEYEHUE CPOKa, YKasaHHOro B
[OroBope.

B HacToslLLee Bpems MpaBOBOM OCHOBOW CO34aHUSA NPUEMHON ceMbM cryXaT HopMel . 21 CK PO, a Takke
MoctaHoBneHus MNpaButenbctBa PP ot 18 mas 2009 r. N 423 "O06 oTaenbHbIX BOMPOCax OCYLLECTBIIEHUST ONEKn
N NoneynTenbCcTBa B OTHOLLEHUW HeCOBepLUEHHONeTHMX rpaxgaH" (B pea. ot 30 gekabpsa 2017 r.), KOTOpbIM
ObInn yTBEpXAeHbI [paBuna co3gaHusa NMPUEMHON CEMbU U OCYLLECTBMNEHUS] KOHTPOMS 3a YCMOBUSIMU XXU3HU U
BOCNUTaHMs pebeHka (aeTen) B NPUEMHON CEMbE.

[loroBop 0 CO34aHUKN NPUEMHON CEMbW - Pa3HOBMAHOCTb LOroBOpa B MOMb3y TPETLEro nuua. 3aknio4varoT
[OroBOp opraH OMnekn 1 NoneyvnTenbCTBa, C OOHOW CTOPOHDI, U hramdeckoe nuuo (nmua) - ¢ gpyron, a npaea no
JoroBopy (NpaBo MonyyYuTb BOCNUTaHWE, yXoh4, NpencTaBUTENbCTBO) npuobpeTaeT TpeTbe nuuo - pebeHok,
ocTaBluiicst 6e3 noneveHus poguTenen. Bmecte ¢ Tem B cuny ocobol Lenu AaHHOro gorosopa (co3gaHue
"KBa3MCEMEMNHBIX" OTHOLLEHNI) HEBO3MOXHOCTb UCMONHEHNs1 00s3aTenbCTBa TpeTbeMY MWLy HE JAET Kpeautopy
BO3MOXHOCTM BOCMOSb30BaTbCA NpaBamu, NpegocTaBneHHbIMU o gorosopy (n. 4 ct. 430 IK).

B cooteeTcTBUM cO cT. 10 3akoHa 06 oneke 1 NoNeYnTenbCTBE OpraH ONekn 1 NonevymTenbLCcTBa UCX0as U3



WHTEPECOB LA, HYXXOaloLEerocs B YCTAHOBMEHUM HA4 HUM OMEKM UK NMOMEYUTENBLCTBA, MOXET HasHauUTb eMy
HECKOJNIbKUX OMEKYHOB wunu noneymntenen (coonekyHol). OpgHom w3 0cobeHHOCTeW CyOBLEKTHOrO cocTaBa
I'IpaBOOTHOLIJeHI/IIZ, CKnagbiBawOLWKnxca npu cosgaHum I'IpVIeMHOI7I CeMbW, ABNAETCA TO, YTO COONEeKyHamn MoryTt
ObITb NCKMYNTENBHO CYNPYrn - NLa, COCTosILLME B 3aperncTpmpoBaHHOM Bpake.

TpeboBaHUS K NIMYHOCTM NMPUEMHOro poauTens (NMPUEMHbIX POAUTENEN) He OTNMYarTca OT TpeboBaHWMN,
npeabaBnseMblX 3aKOHOM K JIMYHOCTU OMEKYHOB (nonevnTenen).

B npuemHyio ceMblo nepepalTcs  OeTW, ocTaBwuvecs Ges noneveHuss poauTenei. PebGeHok
HecoBepLLEHHoneTHero poanTens (cT. 62 CK) B npuemHyto cembto He nepeaaeTcs, eCnv TONbKO He CyLlecTByeT
OCHOBaHUiA ANs U3bATUS pebGeHka 13-nog NPUCMoTpa Takoro HECOBEPLLIEHHONETHETO POANTENS.

MpuemHass cemMba BO3HWKAeT Ha OCHOBaHWM [OroBopa, npefycMmaTpuBaloLLero npeaocTaBneHune
NPUEMHBIM POAUTENSAM BO3HArpaXK4eHWst 3a MCNOSIHEHME UMM cBoux obsizaHHocTen. Mo obwemy npasuny,
3akpenneHHomy B n. 1 cT. 36 K P®, 0693aHHOCTM MO Oneke u NonevynMTenbCcTBy MCMOMHSATCA 6e3B03Me3gHo.
lMpnemHasi cembsi NpeacTaBnsieT cobor OauH M3 TeX CrydaeB, NPedyCMOTPEHHbIX 3aKOHOM, Korda yKasaHHble
0053aHHOCTN NCMOSHSATCS 3a Nnary.

MpaBo NpueMHoOro poauTens Ha MoNnyyYeHWe BO3HArpaxaeHust 3a ycrnyru cnefyeT oTnuyaTth OT npaBa Ha
BO3MELLEHNE NMOHECEHHbIX UM B CBS3M C UCMOMHEHNEM CBOMX 06s13aHHOCTEN pacxofoB. 3akoH npegycmaTpuBaeT
npefocTaBrneHne MpUEeMHbIM poauTensaM (Kak M OpYrMM OMeKyHaM) OEeHEeXHbIX CPeACTB Ha CcoaepxaHue
pebeHka, ogHako B cuny cT. 31 3akoHa 06 oneke M nonevynTenbCTBe CyMMbl NMOCOBMIA WM WHbBIX BbINMAT,
npegHasHayeHHbIX AONS  NPOXUBAHUSA, MNUTaHUA W obecnedeHus Apyrux Hyxg nogonevyHoro pebeHka,
npuHagnexaT camomy pebeHky.

B ropugudeckon nutepaTtype Bonpoc o6 oTpacneBov MpUHAANEXHOCTM AOroBopa O MPUEMHON CeMbe
ONUTenbHOE BpeMs He peluarncs ogHO3Ha4yHoO nnu BoBce He obcyxaanca <1>. [lo HegaBHero BpeMeHn oTBeTa Ha
3TOT BOMPOC HE CyLecTBOBarno M B 3akoHOOATenbCTBE, YTO MOpOXAano cepbesHble NpobrneMbl Ha npakTuke.
Tak, nmenu MecTo criyyaum AOCPOYHOrO rMpekpalleHUs OTHOLIEHMN MPUEMHOW CeMbM, B pesynbTaTte 4ero
NPUEMHBIM POAUTENAM NpeabsBNAnMcb TpeboBaHWS O BO3BpaTe MOSyYeHHbIX MMU MO OOTOBOPY MaTepuanbHbIX
6rar, a ¢ UX CTOPOHbI, HAaNPOTKB, 3aABNANUCL TpeboBaHWs O 3aMeHe TPYAHOBOCMMTYEMbIX MPUEMHbIX AeTewn
apyrvMy (OoCHoBaHWeM Ans aTux TpeboBaHui cnyxuna ugess o TPyAOBOM XapakTepe [oroBopa O MPUEMHOMN
cembe).

KoHcynbTaHTlINtoC: npnmeYvaHme.
MoHorpadgusa A.M. HeuaeBon "CemelniHoe npaBo: akTyarnbHble NPobrieMbl TEOPUN 1 MPaKTUKK" BKIOYEHa B
MHpOPMaLMOHHbIN 6aHk cornacHo nybnukaumm - KOpant-M3gat, 2007.

<1> ABTOpbI Y4EOHMKOB U KOMMEHTAPUEB, MO CYLLECTBY, HE 3aTparMBanu Npupoay 3TNX NPaBOOTHOLLEHUIA.
Cm.: KommeHTapuin k CemertHomMy kofekcy Poccunckon ®epepauumn / OTB. pea. .M. KysHeuosa. M., 1996. C.
378 - 382; HeuaeBa A.M. CemenHoe npaBo: Kypc nekumi. M., 1998. C. 314 - 318; [lMuenuHuesa J1.M.
KommeHTapunm k CemenHomy kogekcy Poccuiickon ®epepaumn. M., 1999. C. 543 - 551; AHTOKONbCcKkas M.B.
CewmeliHoe npaBo: Y4yebHuk. 2-e n3g., nepepab. n gon. M., 2000. C. 311 - 314. Tonbko B.N. MBaHoB oTmMeTUn, 4TO
[OroBOp O CO3[4aHUN MPUEMHON CEMbM MMEET "CMELLaHHYH CEMENHO- U FpaXaaHCKO-NpaBoBYyl npupoay”, He
pasbsACHASA, OOHAKO, YTO Mo TakoM NpuUpoaon cnefyet noHumatb (cMm.: KommeHTapum k CemenHoMy Koaekcy
Poccuickon ®enepauum / MNog obuy. pea. MN.B. KpaweHuHHmkoBa, NM.U. CegyruHa. M., 1997. C. 289). Kpome TOr0,
E.FO. BansBnHa xapakTtepusoBana LaHHbIA JOMOBOP KaK rpaKgaHCKO-MpaBOBOM CO cneumanbHbiM CyOBbeKTHBIM
COCTaBOM M OOBEKTOM MpaBOOTHOLWEHUS (CcM.: ['paxgaHckoe npaBo: YuebHuk / Mog pea. A.N. Cepreesa, HO.K.
Tonctoro. M., 1998. T. 3. C. 433).

Ota npobnema Gbina pelleHa B Hayke 1 B 3akoHopaTenbcTBe k 2008 r. B cuny gencreyioLlen pegakumm Cr.
152 CK P® Kk OTHOLUEHWSM, BO3HMKaKLIMM U3 JOroBopa O MPUEMHOM CeMbe, B 4YacTu, He YyperynupoBaHHOW
HacTosAwmMM Kogekcom, NpMMEHSIOTCS NpaBua rpaxgaHCKoro 3akoHodaTenbCcTBa O BO3ME3AHOM OKa3aHuW ycnyr
MOCTOJIbKY, MOCKOSIbKY 3TO He MPOTUBOPEYNT CYLLECTBY TakMX OTHowweHuA. Cam OOroBop O MPUEMHOWN CEMbeE,
BMpPOYEM, KaK W ApyrMe [OroBopbl O BO3ME3QHOM OCYLLECTBIIEHUM OMNEeku (noneynmTenbcTBa), SBNSAETCH



rpaxgaHCKo-npaBoBbIM JOrOBOPOM.

NMpeomeTom poroBopa O MNPUEMHOW CeMbe SABNAKTCA (PakTUYeckue W puanydyeckme OeucTBus Mo
BOCMUTaHMIO U 3awimte npaB UM mHTepecoB pebeHka (geten). NMpaBooTHOLLEHUE, BbiTEKalOLWee U3 Co3gaHus
NPUEMHON CeMbM, UMEET NNYHO-0OBEPUTENbHBIN, (PUayLMapHbIN XapakTep, a NOTOMy OT NMPMEMHOro poauTens
TpebyeTcss nuMyHOe wucnornHeHne obsizaHHOCTen Mo poroBopy. Kpome Toro, AaHHbI LOrOBOP MOXET ObiTb
pacTOprHyT B CBSI3W C TaKMMW OOCTOATENbCTBAMU, Kak OONe3Hb, M3MEHEHUE CEMENHOro UMM UMYLLIECTBEHHOMO
NMOMNOXEHWNsI MPUEMHOTO POUTENS, OTCYTCTBUE B3aNMOMOHNMaHUS C peBEeHKOM, KOH(PIMKTHBIE OTHOLLEHNSI MEXAY
AeTbMK, Bo3BpaLleHne pebeHka poauTensmM unm ycoliHoBreHne pebenka n 1.4. (0. 2 c1. 153.2 CK). PasymeeTcs,
NMPUEMHbIM PoOAUTENSAM B Clyvae [AOCPOYHOrO0 pacTOpPXEHUs [OoroBopa CBs3aHHble C 9TUM  YObITKM He
Bo3MellatoTcs. bonee Toro, Kak u B Apyrmx rpaxgaHcko-npaBoBbIX JOrOBOpax, B JOTOBOPE O NPUEMHON CeMbe
JornyckaeTcss BO3MeLLEHNE YObITKOB, MPUYMHEHHBLIX PACTOPXXEHWEM 3TOro [OoroBopa (ecnu OCHOBaHWMEM AN
pacTop>XeHns JoroBopa O NPUEMHON CEMbE NOCHAYXUNO CYLEeCTBEHHOE HapyLleHne JoroBopa OAHOM U3 CTOPOH
no ee BuHe - n. 3 ct. 153.2 CK, n. 5 c1. 453 T'K).

B coaepxxaHunn I'IpaBOOTHOIJJeHMIZ, CKnagbiBawOWUNXCA Mexay npuemMHbiMmn poantendamm n nepegaHHbiMn UM
OETbMU, a TaKXe HpaBOOTHOUJeHMVI no oneke (FIOﬂe‘-II/ITeJ'IbCTBy) Hag HecoBepLeHHONETHUMMN nuuamMm Het
pa3J'II/I‘-II/Il7I (38 WCKITIO4EeHMEeM TOro, 410 NpUemMHbIM poanuTeENAM NpUYnNTaeTCcA BoaHarpameHme).

Byoyun pasHOBMOHOCTLIO OMekn (MonevuTenbcTBa), NpUEMHAs CeMbsl NpekpawaeTcsa no TeEM Xe
OCHOBaHusM, 4TO U oneka. Pasnuuve mexay HUMK BecbMa (popMarnbHO U CBOAUTCS K pasHOMY HauMeHOBaHWIo
3TUX NPABOBLIX KOHCTPYKLMIA hOPM YCTPONCTBA AeTel, OCTaBLUMXCA Oe3 noneyeHns poamrtenen <1>.

<1> Kcratu, Hanpumep, B CeMelHoM kopekce AsepbanpkaHckon Pecnybnuku Toxe 3akpernneHa Takas
dopma yCTpOMCTBA, Kak MPUEMHas CeMbsl, OJHAKO MOCBSLLEHHbIE € HOPMbl BKMYeHbl B rnaey "Oneka wu
noneynTenbcTeo".

Mockonbky NpueMHas cembs NpeacTaBnseT cobon BMA onekun (MonevnTenbCcTBa), TO K OTHOLLEHUAM Mexay
NPUEMHbIMWA  POAMTENAMW U MNOAONEYHbIM pebeHKoM noanexaTr MPUMEHEHU0 HopMbl 06 oneke w
noneynTenbCTBe.

MaTpoHaTHas cembsA - elle oJHa pasHOBWOHOCTb ONekn (MonevynMTenscTBa) Hag AeTbMU, KOTopasl Tak Xe,
KaK 1 npuemMHasi cembsi, SIBNSIETCA BO3ME3HON OMNEKOW, OCYLLECTBIISIEMON NO 4OroBOpY.

B cuny ct. 14 3akoHa 00 oneke u noneynTenbCTBE AOrOBOPbI O NMATpoOHATHOW cembe (O naTtpoHaTte, O
NMaTpoHaTHOM BOCMWTaHWM) MOIYT 3aknioyaTbCA NUWb B CryyYasx, NpedyCMOTPEHHbIX 3akoHaMu CyObeKToB
Poccuinckon ®egepauun. Takme 3akoHbl NPUHATBI B psae pPervoHoB - Hanpumep, B MockoBckon n PasaHckom
obnactsax, KpacHogapckom kpae, Pecnybnuke Agbiresa. C TOYKM 3pPEHUSA BHYTPEHHUX OTHOLUEHWUWA OMEKU W
noneynTenscTBa (OTHOLLEHUIA Mexay nogoneyvHbiM pebeHKoM M NpuHMMatoLwmnM pebeHka B cemblo huanyecknm
nnUOM) A0roBOpbl O NaTpoHaTe He MMET OTMAMYUIA OT JOrOBOPOB O NPUEMHOWN ceMbe. Pasnuuusa mexay atnMmm
BMOaMM OMeku (noneuvnTenbcTBa) B OCHOBHOM CBOASITCA K OObeMy M XapakTepy rocygapCTBEHHOM MOOAEPXKKM
CceMbM OneKkyHa (noneuntens).

§ 4. YcTponcTBO AeTen, ocTaBLlumxcsa 6e3 nonevyeHus pogutenen,
B OpraHu3auumv gns AeTen-cupoT 1 aeTen, ocTaBLUMXCs
6e3 noneyeHus poamTenen

MoMnmMO paccMOTPEHHbIX Bbille hopM YCTPONCTBA AETEN, OCTaBLIMXCa 6e3 noneveHns pogutenen, cT. 123
CK PO npegycmatpuBaeT M BO3MOXHOCTb BPEMEHHOro (4O nepefadn B CEMbiO) YCTponcTBa pebeHka B
crneuvanM3mpoBaHHble OopraHuM3auun BCeX TUMNOB AN AeTen-CMpOT unu geTen, ocTasBlimxca 6e3 noneveHus
poauTenen.

MomelweHne pebeHka B oOpraHMsaumio Ons OeTen-cMpoT WM OeTer, OocTaBlmxcs 6e3 noneyeHus
poauTtenen, Gyoyunm HevHOUBMAyanbHOMW WM BPEMEHHOW OpMOM ycTponcTBa pebeHka, Ons Hero HaumeHee
xenatenbHo. [NpebbiBaHne B AETCKOM yUYpexaeHun He co3gaeT faXKe CypporaTtHOM CeMbM (Kak 9TO MMeeT MeCcTo
npv nepegayve pebeHka NpUEMHbLIM PpoOaUTENSAM).



OpraHusaums, B koTopon npebbiBaeT pebeHoK, ocTaBwuiica 6e3 nonevyeHust poauTernewn, BbIMOIHSAET
dyHKUMKM ero onekyHa (noneuntens) (ct. 35 MK, cr. 155.2 CK). CnegoBaTtenbHO, Takas opraHu3auus Hecet
rpa)xaaHCcKo-MpaBoBYO OTBETCTBEHHOCTb, BbITEKAKLLYIO U3 cTaTyca OornekyHa (OTBETCTBEHHOCTb 3@ NPUYMHEHUE
Bpeda NMUYHOCTM uUnn mMmyllectBy pebeHka, 3a npuyMHeHve Bpeda camum pebGeHKOM), a LOSMKHOCTHble nuua
TakoW OpraHusauMnm HecyT agMUHUCTPATUBHO-NMPABOBYD W  YrOMIOBHO-MPaBOBYKD OTBETCTBEHHOCTb 3a
HEKOPPEKTHOE NCMOSTHEHNE CBOMX 0DA3aHHOCTEN.

PebeHok obnagaet BCeM KOMMMEKCOM MpaB AeTeW, HaxoAaWwmuxXcs nog OneKorW U NnoneynTensCcTBoM (CT.
155.3 CK).

Taknm 06pasom, NpaBoBoe oTNMYMe npebbiBaHns pebeHka B cneunanua3MpoBaHHOW OpraHn3aummn oT Oneku
(noneunTensbCcTBa) COCTOUT TOSBKO B OQHOM: OpraHu3aums SBAseTcs puaMyeckum nuuoM, a "obblvHbIA" OnekyH
(noneunTens) - NMUO uranyeckoe.

He Bcskas opraHusaums CMOXeT NpuHATbL pebeHka, ocTaBlierocd 6e3 noneyeHus poauTenen, XoTa B cuny
n. 1 cr. 155.1 CK P® Takonm opraHusaumen MOXeT ObiTb MpakTuyecku noboe ropugndeckoe nuuo, KoTopoe
3aHMMaeTCsl NpedoCTaBNEeHNEM MeOULMHCKUX, obpasoBaTenibHbiX WM coumanbHbIX ycnyr. TpeboBaHus K
opraHu3aumm AesaTenbHOCTU Takmnx IpUaMYecKMX Ny yctaHosneHsl lNoctaHoBneHnem Mpasutensctea PO ot 24
mas 2014 r. N 481 "O pesATenbHOCTM opraHu3auvin gns OeTen-CUpoT M AeTen, ocTaBlumxca 6e3 noneveHus
poauTenemn, n ob yCTpoCTBE B HUX AeTeN, ocTaBlumxca 6e3 nonedeHus pogutenen”.

Beugy Toro, 4to ycTponcTBO pebeHka B cneunanuanpoBaHHYK OpraHuM3auuio OTBEeYaeT MHTepecam
pebeHka B MeHbLLEN CTENEHW, YEM €ro YCTPONCTBO B CEMbLO, OpraHbl ONeKkx U noneynTenscTea 06a3aHbl cneguTb
3a npebbiBaHMEM JeTel B 3TUX opraHusaumsx bonee TulatenbHO, Yem 3a NpebbiBaHMEM B CEMbE OMNEKYHOB UMK
ycbiHoBuTenen. Ctatbs 155.2 CK P® Bo3naraet Ha opraHbl Onekx 1 nonevntenscTea 0083aHHOCTb NpogonkaThb
MonbITKN YCTPOWCTBA AETEN, HAXOOALWMNXCA B CMELManm3MpoBaHHbIX OpraHuM3aunsix, B cemMby rpaxgaH. MyHKT 2
cT. 122 CK PO TpebyeTt, 4Tobbl pYyKOBOAWUTENM OpraHM3auui, B KOTOPbIX HaxOAsaTCsl OeTw, ocTaBlumecsl 6e3
noneyeHnss poguTenen, HesameanuTenbHO cooblann B OpraHbl OMekn W MnoneynutenscTea o nobon
BO3MOXHOCTW YCTPOUTb Taknx AeTen B CEMbM.
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Masa 8. NIPUMEHEHUE CEMEWHOIO 3AKOHOOATENIbCTBA K OTHOLLEHUAM
C YYACTUEM MHOCTPAHHbDIX TPAXKOAH U NUL BE3 T’PAXXOAHCTBA

§ 1. Poccwuiickoe cemeriHoe 3aKOHO4ATENbCTBO M HOPMBI
MeXAyHapOAHOro npasa

NcTtouHmkamn cemenHoro npaea Poccuy Hapsgy € HOpMaTMBHBIMU MpaBOBbIMM akTamu Poccuinckon
degepaumun ABNAKTCS MEXOYHapOAHbIE AOroBOPLI, B KOTOPLIX y4acTByeT Poccuiickas Pegepaums.

B cootBetctBMM C 4. 4 cT. 15 KoHcTuTyummn PO obLienpursHaHHbie NPUHLMUMBI U1 HOPMbl MeXOyHapogHOro
npaeBa u MexayHapofHble AoroBopbl Poccunckon ®egepauum SBRAAKOTCA COCTABHOW 4acTbio €€ NpaBOBOM
cuctembl. CornacHo lNMoctaHosnenuto MNneHyma BepxosHoro Cyaa P® ot 10 oktabps 2003 r. "O npumeHeHun
cyaamu obLuen pucankunm obLLenpu3HaHHbIX NMPUHLUMOB U HOPM MeXAYHapoaHOro npaea U MexayHapoaHbIX
porosopoB Poccuiickon ®depepaumn” <1> nop oO6Wenpu3HaHHBIMU MPUHUMNAMU  MEXAYHApOL4HOro npasa
pekomMeHayeTCsl MOHMMaTb OCHOBOMOMAralLwmne MMnepaTuBHbIE HOPMbl MEXAYHAPOA4HOro Npasa, NPUHUMaeMble
1 Npu3HaBaeMble MEeXAyHapoAHbIM COOOLEeCTBOM rocygapCTB B LEIOM, OTKIIOHEHNE OT KOTOPbIX HEOOMYCTUMO.
Moa obuenpr3HaHHOM HOPMOW MeXOyHapOAHOro npaea crnegyeT NoHMMaTb NPaBuIio NOBEAEHUS, MPUHMMaeMoe
N Npu3HaBaemoe MexayHapoaHbIM COOOLLEeCTBOM rocyAapCTB B LIESIOM B Ka4ecTBe topuanyeckn obsa3aTensHoro.

<1> BronneTteHb BepxosHoro Cyga P®. 2003. N 12.

MpuHUMN npuopuTeTa MEXOYHAapOAHbIX [AOroBOPOB, B KOTOPbIX y4vacTByeT Poccuiickas ®degepauus,
KOHKpeTuampoBaH B cT. 6 CK P®. Ecnu wmexpyHapoaHbiM poroBopom Poccuiickon ®epepauum
YCTaHOBJIEHbl MHblIe MNpaBuiia, YeM Te, KOTOopble MNpeAyCMOTPeHbl CEMEeMHbIM 3aKOHOAATEeNbCTBOM,
NPUMEHAIOTCA NpaBuna MeXxayHapoaHoro goroBopa. Mopsigok 3akmnoyeHus, patudunkaumm, npekpaweHuns,
NMPUOCTaHOBNEHUS MEXAYHAPOAHbLIX AOrOBOPOB pernameHTupyetcsa degepanbHbiM 3akoHOM "O MexayHapoaHbIX
poroBopax Poccuinckon ®egepaummn” <1>.

<1> ®epepanbHbin 3akoH oT 15 uona 1995 r. N 101-®3 "O mexayHapoaHbIX Aorosopax Poccunckomn
depnepaummn" // C3 PP. 1995. N 29. CT. 2757.

Ha cerogHawHWiA [eHb OGOMbLWIMHCTBO HOPM, PEryNMPYOWMX CEMENHble OTHOLIEHUS C  y4YacTueMm
POCCUICKMX TpaxdaH B 3apybexHbIX rocyaapcTBax U MHOCTpaHUeB B Poccun, CoaepXMTCH B KOHCYIbCKUX
KOHBEHLMSAX, ABYCTOPOHHUX MEXOAyHapoaHbIX AOroBopax.

B uncne koHBeHUMIT B chepe ceMenHoro npasa BaxHelilwee 3HadeHne uvetor KonseHums OOH o npaBax
pebeHka (Hbto-Vopk, 20 HoAbps 1989 r.) <1> 1 KoHBeHUMs1 0 cornacum Ha BCTynneHue B G6pak, 6payHom
BO3pacTe u peructpauum 6pakoB (Hoto-Mopk, 10 gekabpsa 1962 r.) <2>. Hopmbl ceMeHoro npaea cogepxarcs
BO BceoOwen geknapaumm npaB 4enoBeka (MpuHATa Ha TpeTben ceccumn [eHepanbHon Accambnen OOH
Pesonouven 217 A (Ill) ot 10 gekabpa 1948 r.) <3>, B MexayHapoaHoM nakte 06 3KOHOMUYECKUX, CoLManbHbIX
M KynbTypHbix npasax (Hbto-Mopk, 16 nekabpa 1966 r.) <4>, MexayHapooHOM MakTe O rPaKAaHCKUX K
nonutudecknx npasax (Hbto-Mopk, 16 pekabpa 1966 r.) <5>, KoHBeHuum o nukBugaumm Bcex opm
OUNCKPUMUHALMN B OTHOLLEHUN XeHWMH 1979 r. <6>, KOHBEHUMn O 3alimuTe npaeB YerioBeka U OCHOBHLIX cBOGOL,
<7>, KOHBEHUMM O HOPUCAUKLMMK, MPUMEHMMOM NpaBe, NPU3HAHUKN, UCMOSTHEHUN U COTPYAHMYECTBE B OTHOLLEHUN
pPOANTENBCKON OTBETCTBEHHOCTU M Mep MO 3awmTe geten <8> u ap.

<1> KoHBeHuuss nognucaHa oT mmeHn CCCP 26 auBaps 1990 r., patucdmumpoBaHa [locTtaHoBneHnem
BepxosHoro Coseta CCCP ot 13 uioHa 1990 r. N 1559-1, sctynuna B cuny ana CCCP 15 ceHtsabpa 1990 r.
(MN3paHme OpraHusaummn O6beamHeHHbIX Hauun. Heto-Nopk, 1992).

<2> KoHBeHuus BcTynuna B cuny 9 gekabpsa 1964 r. B Hen yyacTtByoT 49 rocygapcts, B TOM 4ucne



Poccwuiickas depepaums. Cm. TekcT KoHBeHuun: MexagyHapogHoe yactHoe npaBo: C6. gok. M.: BEK, 1997. C.
667 - 669.

<3> Poccuiickas raseta. 1998. 10 gekabps.

<4> Takt patnduumpoBaH Ykasom [lpesngnyma BepxosHoro Coseta CCCP ot 18 ceHTtabpa 1973 r. N
4812-VIII. Betynun B cuny ana CCCP ¢ 3 anBapsa 1976 r. (Begomoctn BepxosHoro Coseta CCCP. 1976. N 17
(1831)).

<5> MakTt patnduumpoBaH Ykasom [lpesnagnyma BepxoBHoro Coseta CCCP ot 18 ceHTtsbpsa 1973 r. N
4812-VIIl. Betynun B cuny gna CCCP 23 mapta 1976 r. (Begomoctn BepxosHoro Coseta CCCP. 1976. N 17
(1831). Ct. 291).

<6> KoHBeHuus patnduumpoBaHa Ykasom lNpesnamyma BepxosHoro Coseta CCCP ot 19 gekabpsi 1980 .
N 3565-X (BegomocTtun BepxoBHoro Coseta CCCP. 1982. N 25. Cr. 464).

<7> 3akntoyeHa B r. Pume 4 Hos6psa 1950 r. (C3 P®. 2001. N 2. Cr. 163).

<8> 3akntodeHa B I. [aare 19 okTabps 1996 r., Bctynuna B cuny anst Poccum 1 utona 2013 r. (C3 Po.
2013. N 32).

C uenblo 3aWnTbl NpaB AeTen Npu YyCbIHOBMEHUM MHOCTPaHHbIMK rpaxaaHamu Poccuinckas deagepaums B
2000 r. nognucana KoHBeHUMIO O 3awWwute geTen U COTPYOHUYECTBE B OTHOLLEHWM UHOCTPAHHOIO YCbIHOBIEHMS
(MTaara, 29 masa 1993 r.) <1>, koTopasa sABNAETCA OAHON M3 TaK Ha3blBaeMbIX [[@arcknx KOHBEHLMIA NO BOMpOCaMm
cemenHoro npaea. K HMM oTHocAaTcs Takke KoHBeHUWst 0 npaBe, MPUMEHVMMOM K anMMEHTHbIM 0ba3aTenscTBam B
nonb3y pgeten, 1956 r., KoHBeHUMS O nNpuU3HaAHMM U WUCMOMHEHWM pelweHMri no aenam o6 anMMEHTHbIX
obsAsaTenbcTBax B oTHoweHun Ageten 1958 r., KoHBeHUMSA O IOpUCONKLUN U NPUMEHUMOM NpPaBe B OTHOLLEHWUU
3aWwuThl HecosepLueHHoneTHUX 1961 r., KoHBeHUus o topucankumm, NpPUMEHMMOM NpaBe 1 NPU3HaHUK peLleHni B
OTHOLUEHMUN YCbIHOBMNEHNs 1965 r., KOHBEHUUS O MpuU3HaHWW pPa3BOL4OB U peLleHMn O cyaebHOM pasnyvyeHun
cynpyroB 1970 r., KoHBeHUMs O npaBe, MPUMEHMMOM K anMMeHTHbIM obasaTensctBam 1973 r., KoHBeHUMsA O
3aKIH0YEHMM U MPU3HAHUN OeACTBUTENbHOCTU OpakoB 1978 r., KoHBEHUMS O npaBe, NPUMEHUMOM K peXuMMam
cobctBeHHocTn cynpyroB 1978 r. <2>, KoHBeHUMS O rpaKgaHCKO-NpaBOBbIX acnekrtax MeXagyHapOoaHOro
noxuwieHms geten 1980 r. <3>.

<1> PacnopsikeHme [lpesngeHta P® ot 26 uoHa 2000 r. N 241-pn "O noanucaHum Poccunckomn
®epepauvenn KoHBeHUun O 3awmTe geten M coTpygHudyectBe B 06Nactu MexayHapoOHOrO YCbIHOBMEHWS
(yoodepeHnusn)" // CMNC "KoHcynbTaHTlntoc".

<2> Poccuiickaa ®egepauns He y4acTByeT B MEPEUYNCTIEHHBIX KOHBEHLNSAX.

<3> [okymeHT BCcTynun B cuny ans Poccumn 1 okts16psa 2011 r. (C3 P®. 2011. N 51).

B oTHoweHusix Poccuinckon depepaumm co ctpaHamu CHI BaxHoe 3HadeHne umetoT KoHBeHuuMst O
NpaBoBOWN MOMOLUM U NPaBOBbIX OTHOLUEHWSX MO rPaKAaHCKUM, CeMeNHbIM U yronoBHbiM Aenam (MuHck, 22

saHBaps 1993 r.) <1> 1 KoHBeHUUsA 0 NpaBoBOW NOMOLLM U MPaABOBbIX OTHOLLUEHMUAX MO rPaXKaaHCKUM, CEMENHBIM U
yronoBHblM Aenam (KuwuHes, 7 oktsbps 2002 r.) <2>.

<1> KoHBeHLMs paTuduumnposaHa Poccuiickon ®enepaunen enepanbHbiM 3akoHOM OT 4 aBrycta 1994 r.
N 16-®3. Bectynuna B cuny 19 masa 1994 r. (BronneteHb MexayHapoaHbix gorosopos. 1995. N 2. C. 3).

<2> CopgpyxecTtBo. MHdopmauunoHHbii BecTHUK CoBeTa rnae rocyaapcts M CoBeTa rnaB npaBUTENbCTB
CHI. N 2 (41). C. 82 - 130 (KoHBeHuus 3akntoveHa B r. KnwnHese 7 oktabps 2002 r.).

K nByctopoHHUM porosBopam Poccuiickon ®epepaumun, perynumpyowiuM CeMenHble OTHOLLEeHUSs, crieayeT
oTHecTn [oroBop mexay Poccuiickon ®epepaunenn n Apabekon Pecnybnvkont ErmneT o B3avMHOW MpaBOBOW



MOMOLLM 1 MPaBOBbLIX OTHOLLEHUSIX MO FPaXX4aHCKMM, KOMMepYeckuM 1 ceMenHbliM aenam (Mocksa, 23 ceHTabps
1997 r.), Jorosop mexay Poccuickon ®epepauunern n Pecnybnukon MNonblia 0 NpaBoBOW MOMOLLM U NPaBOBbIX
OTHOLLIEHUSAX MO FPaXdaHCKMM WU YronoBHbIM fenam (Bapwaea, 16 ceHTa6psa 1996 r.) n pag opyrux nogobHbIxX
[OroOBOPOB.

BaxHoe 3HayeHMe B perynmpoBaHNM CEMEMNHbIX OTHOLLEHWIA B CcTpaHax - yneHax CoseTa EBponbl nmetoT
EBponelickas koHBeHUMsi 06 ycbiHOBReHun aeten (CtpacOypr, 24 anpensa 1967 r.), EBponevickas KOHBEHUUS O
npaBoBomM cTaTyce BHebpayHbix geten ETS N 85 (Ctpacbypr, 15 oktabpa 1975 r.), EBponelickas KOHBEHUMS O
NPU3HaHUN U UCMOSTHEHUN peLLeHUn B obnactu onekn Hag AeTbMU M BOCCTAHOBMEHWUS ONEKW Hag OeTbMu
(JTrokcembypr, 20 mas 1980 r.) u gp.

§ 2. 3aknoueHne 1 pacTopxeHue Gpaka ¢ y4acTUeM MHOCTPaHHbIX
rpaxgaH u nuu 6e3 rpaxagaHctsea. [paBooTHOLLEHUS
MeXxay cynpyramu

Ocob6eHHOCTM NPaABOBOro PeEryfimpoBaHMs CEMENHbIX OTHOLLIEHUIN C y4acTUeM MHOCTpaHLUeB obyCrnoBneHbI
pasnuMunsaMM B HaUMOHAmbHbLIX, PENUMMO3HbIX TPaguuUsSX roCydapCTB, B YaCTHOCTWU CYLLUECTBYIOT pPasfinyHble
TpeboBaHMA K nuuaM, BCTynawwum B 6pak, K NopsaKy 3akriodeHUs U pacTopXKeHus bpaka, MMyLLeCcTBEHHOMY
pexumy cynpyroB u ap. bpak, 3akmntoueHHbI B O4HOM FOCYLapCTBE, MOXET ObiTb HE NMPU3HaH B APYroM (B ObITy
3TO MEET HaMMeHOBaHue "xpomatoLmi 6pak”).

YcnoBusa M NOpsAAoOK 3aKM4YeHUA, pacTOpXKeHUA Opaka, npusHaHuA Opaka HeaeNCTBUTENbHbIM
onpegenslTCA C MOMOLWbLIO KONMMU3UOHHbLIX HOPM, T.e. HOPM, KOTOpble cogepXaT OTCbIIKY K
3aKoHOOaTeNnbCTBY OMNpeAerieHHOro rocyaapcrBa. TakMe HOPMbl MPEedyCMOTPEHbl Kak MeXAyHapOoAHbIMU
[0roBopamMu, Tak U BHYTPEHHNM 3aKOHOL4ATENbCTBOM, a MMeHHo pa3g. VIl CK Po.

CornacHo cT. 161 Kogekca o 6pake u cembe PCPCP, gericTBoBaBLUEro 40 BCTynneHus B cuny CemenHoro
kogekca PP, bpakm B PCPCP HezaBucuMMO OT rpaxgaHcTBa nuu, BCTynaBwux B Opak, 3aknwoyanucb no
COBETCKOMY 3akoHoAaTenbcTBy. [lpUMEHEHME WHOCTPaHHOro npaBa He OblINo NPeayCMOTPEHO MPEXHUM
CeMeliHbIM 3aKOHOAATENbCTBOM.

CraTtba 156 CK P® npegycmatpuBaeT ocoOGEHHOCTU 3akmnioveHuss Bpaka ¢ MHOCTpaHuamu u nuuamm 6e3
rpaxxgaHcTBa Ha Tepputopum Poccuiickon depepaumn. py 3TOM pasnuualoTcsl KONNIM3UOHHbLIE MPUBSI3KN,
OoTHocsLMecss K dopme, MOpsAKy 3akmnioveHust Opaka (npoueccyanbHble OCODEHHOCTU) U €ro  YCroBUSIM
(maTepuanbHble 0COBEHHOCTH).

dopma M NOPAAOK 3aKn4veHUs Opaka Ha Tepputopum Poccuiickon Pepepauum onpeaensitoTcs
3aKkoHogaTenbcTBoM Poccuickon ®Pegepaumm, a umeHHo . |l depepanbHoro 3akoHa "O6 akTax
rpaXkgaHcKoro coctosHusa". JTo o3HayaeT, 4To Opak noanexuT perncTpaumm B opraHax 3arca. bpak B
penurno3Hon opme He NopoxxagaeT NPaBOBbIX NMOCMEACTBUN, OaXe eCnv B CTpaHe rpakgaHcTBa bpavyowmxcs
Takaa c¢opma nermtumHa. [lpucytcTBus cBugeTenem npu peructpaumm OGpaka B Poccum He Tpebyetcsa
HEe3aBMCMMO OT UX HEODXOAUMOCTM MPUCYTCTBUS B CTpaHE, rpaXxaaHMHOM KOTOPOWN SBNAETCS NUUo, BCTynawllee
B Opak. [Nopsiaok nogayun 3asiBNeHnsl, Cpok, No UCTEYEHUN KOTOPOro NPou3BoaAUTCS pernctpaums bpaka, a Takke
HEBO3MOXHOCTb perncrpaumm bpaka 4vepes npeacTaBUTENst ONpPeaensloTcs 3akoHoaaTenbCTBOM Poccuiickon
degepauum.

YcnoBusa 3akno4veHus bpaka Ha Tepputopumn Poccurickon Penepaumm onpenensitoTcsa ANA KaxXaoro
M3 nuy, BCTynawwmx B 6pak, 3akoHo4aTeNbCTBOM rocyaapcTBa, rpakgaHMHOM KOTOPOro nuuo siBnsieTcs
B MOMEHT 3aK/lo4eHusa b6paka, ¢ cobnogeHnem Tpe6oBaHui cT. 14 CK PD B OTHOLIEHMUN OGCTOATENLCTB,
NPenATCTBYIOLWMNX 3aKOYeHUto bpaka.

Tak, B OTHOLUEHMM MHOCTPaHHbIX rpaxaaH OOSMKHbI cobntogatbes TpeboBaHMs 3akoHoAaTenbCTBa CTpaH,
rpaxgaHamm KOTOpbIX OHU ABMSIOTCS, O Opa’yHOM BO3pacTe, NPENATCTBUSAX K 3aknodeHuio bpaka. Hanpumep, B
BenunkobpuTaHum xeHLMHam paspeLleHo BCTynaTtb B 6pak ¢ 16 net. B BenukobputaHum n bonrapum 3anpeLyeHbi
Opakn Mexay poACTBEHHMKaMM BMOTb 4O YETBEPTOM cTeneHn poactea. Bo ®paHumm 3anpelueHsl 6paku mexay
BCEMWN POACTBEHHMKAMM MO MPAMOM BOCXOAALLEN U HUCXOAALLEN NIMHUW, a Takke Mexdy CBONCTBEHHMKAMW MO
TOW Xe NUHUK: OsAer N NNEeMAHHULEN, TeTeW U NIeMsiHHUKOM. 1o GOKOBOWM NMHMM 3anpeLlaeTcs 3akrntoveHue
Opaka mexay 6paTtomM 1 CecTpomn.



[na peructpaumm Gpaka C yvyaCTMEM MHOCTPaHHbIX rpaxgaH Ha Tepputopum Poccuiickon depepaumm
HeobXxooMM OOKYMEHT, BblAaHHbI COOTBETCTBYHOLMM OpraHoM (KOHCYNbCTBOM), COOEPXaLUMA pas3pelueHme Ha
BCTYyNneHue B bpak.

K TpeboBanusiM, npegycmoTpeHHbiM cT. 14 CK P®, koTopble JOMmKHBI coBniogatbCa U Mpu 3aknioyYeHnm
BGpaka poccusiH C MHOCTPaHHbIMM rpaXXgaHamm, OTHOCHATCS:

- Hanu4me Opyroro HepacToprHyToro bpaka;
- HeeecnocobHOCTb;

- Hanu4yme GNM3KOro POACTBA;

- OTHOLLEHWSI MO YCbIHOBMEHMIO.

Tak, Hanpumep, ecnu rpaxgaHwH rocydapcTBa, rAe paspelleHbl MnofvramHble Opaku, yXXe COCTOMT B
HepacToprHyToMm ©Opake, opraHbl 3arca Poccuiickon ®efepaummn OTKaXyT emMy B peructpauumn Opaka c¢
POCCUSIHKOW.

B TOomM cnydae, ecnu nuuo Hapsagy C rpaxgaHCTBOM MHOCTPAHHOrO rocygapcTtBa UMEET rpaXgaHCTBO
Poccuiickon depepaumu, K yCnoBusiIM 3akmoydeHMsi Opaka MpuUMeHsieTcs 3akoHOoA4aTenbCTBO Poccuinckon
depepaumu. Mpy HaNUuMKM y nuua rpakgaHCTBa HECKOMbKMX MHOCTPAHHbIX rOCY4apCTB NMpUMeEHsieTcs no BbIGopy
OaHHOTO N1La 3aKOHO4ATENbCTBO OAHOMO M3 3TUX rocyaapcTB. MecTo XUTenbCcTBa U MECTO POXAEHUS LAHHOro
rpakgaHnHa He UMEOT NPaBOBOrO 3HAYEHMSI.

MecTo XuTenbCTBa MMeEeT 3HayeHue npu onpedeneHnuM YCMNOBUIM 3akniodeHuss Gpaka nvuom 6e3
rpaxxgaHctea Ha Tepputopum Poccuickon ®epepaumn. YcrnoBus  3akniouveHuss Opaka onpegensoTcs
3aKOHOAATeNbCTBOM rocy4apcTBa, B KOTOPOM 3TO NMLO MMeeT NMOCTOSHHOE MEeCTO xutenbctea. B Poccuiickon
Pegepaummn MecTo XuTenbcTBa nuua 6e3 rpaxgaHcTBa onpefensieTcs B COOTBETCTBMM C paspelueHnemM Ha
BPEMEHHOEe MpOXWBaHWE UNN BUAOM Ha XUTeNnbCTBO cornacHo ®egepansHoMy 3akoHy oT 25 mons 2002 r. N
115-03 "O npaBoBOM NOMNOXEHUW MHOCTPaHHbIX rpaxaaH B Poccuiickon ®egepaummn” <1>.

<1> C3 P®. 2002. N 30. CT. 3032.

Bo Bcex crnyyasx 3akntoveHns bpaka MHOCTPaHHbIX rpaXkaaH v nuy 6es rpaxkgaHCcTBa Hemb3sl He yYuTbIBaTh
NpenaTcTBUM K BCTYNEHNO B Bpak, npeaycMOoTpeHHbIX cT. 14 CK PO.

B mexayHapoaHbIX 4OroBopax O NpaBoBOM MOMOLLM U NPaBOBbIX OTHOLLEHUSAX, B TOM YMCMe NO CEMENHbIM
Jenam, TaKke cogepXXaTtcs KOMNMM3MOHHbLIE MPUBS3KW, ONpeaensiiowmne yCrnoBms U nopsagok 3aknoveHns opaka,
3ayacTylo He coBnagatowme ¢ Hopmamm CemenHoro kogekca P®. Tak, Hanpumep, cT. 29 KoHBeHUun 0 NpaBoBoOW
MOMOLLM U NPaBOBbIX OTHOLLEHUSIX MO rPaXK4aHCKUM, CEMENHbIM 1 yronoBHbIM genam (KnwuHes, 7 oktaopsa 2002
r.) COAEPXUT KOJUTM3NOHHBbIE MPUBSA3KK, aHanornyHble cr. 156 CK P®, a uMeHHO ycrnoBus 3akroueHust Gpaka
onpegensalTca Ana Kaxgoro u3 Oygywux CcynpyroB 3akoHogatensctBoM [JoroBapuBatowienica CTOPOHbI,
rpaXxgaHMHOM KOTOPOW OH siBnisieTcs, a Ansa nuy 6e3 rpaxgaHcTea - 3akoHoaaTenscTBoM [JoroBapuBatoLLencs
CTOpOHbI, ABNAKOLWENCA MX MNOCTOSIHHBIM MECTOM XuTenbcTBa. Kpome TOro, B OTHOLIEHMM MPEnSTCTBUA K
3akntodeHnto bpaka aormkHbl ObiTb cobnoaeHbl TpeboBaHMst 3akoHodaTenbcTBa [Jorosapmsatowencss CTOPOHLI,
Ha TEPPUTOPUN KOTOPON 3aknoyaeTcs bpak.

Hopwmbl cT. 22 [oroBopa mexay Coto3om Cosetckux Coumanuctuyecknx Pecnybnuk n ®GuHnaHackom
Pecnybnuko o npaBoBOM 3aliuMTe M NPaBOBOW MOMOLUM MO rpaaaHCKUM, CeMEWHbIM W YrorioBHbIM Aenam
(XenbcuHkn, 11 aBrycta 1978 r.) <1> NpUMMEHUTENbHO K YCMNOBUSAM 3aknioveHnss Opaka rpaxgaH
HoroBapuBatowmxca CTOpOH copepXaT OTCbIIKY He K 3akoHO4AaTeNbCTBY CTpaHbl rpaxgaHcTBa, a kK
3akoHogatenbcTBy [oroBapuBatowienca CTOpPOHbl, HA TEPPUTOPUN KOTOPOW 3akmnodaeTcs Opak, ecnu xoTtsa Obl
OOVH M3 BCTynawwmx B Opak sBnsetcs rpaxgaHuHom aTow [oroBapusatowiencss CTOPOHbI UM MMEeeT Ha ee
TEpPPUTOPUN  MECTOXUTENBLCTBO. YUWUTbiBas MPUOPUTET MEXAYHapOAHbIX [OrOBOPOB Meped BHYTPEHHUM
3aKkoHO4aTenbCTBOM, Ha3BaHHas HopMa npeBanupyeT Hag nonoxeHusmu ct. 156 CK PO.



<1> PatudumumposaH [lpesnguymom BepxosHoro Coseta CCCP 26 mapta 1980 r. (Bemomoctu
BepxosBHoro Coseta CCCP. 1980. N 34 (2056). Ct. 690).

Poccuiickoe 3akoHOoOgaTeENbCTBO AOMNyCKaeT 3akntoveHne Ha Tepputopun Poccunckon deagepaumm, a Takke
3a pybexoMm Tak HasblBaeMbIX KOHCYIbCKMX OGpakoB, T.e. OpakoB, permctpupyembix AUMIIOMaTUYECKUMWU WUNn
KOHCYIbCKMMU NPeacTaBUTENSAMN B COOTBETCTBMU C KOHCYIbCKMMU KOHBEHUMAMU. Ecnu rpaxgaHe Poccuinckon
depepaumm NpoXuMBAOT 3a NpedenamMu CTpaHbl, OHM MOryT 3akmnunTb Opak B OUNIOMaTU4ecKoM WMnn
KOHCYNbCKOM y4upexaeHum Poccuiickon Pepepaummn. Mpy 3TOM KOHCYNbCKUE YUPEXOEHUS NMPUMEHSAT HOPMbI
POCCUINCKOro 3aKOHOAATENbCTBA Kak B OTHOLLEHMM (DOPMbI, TaK U B OTHOLLEHWM YCITOBWIA 3aKkntoyeHns bpaka (cT.
25 depepanbHoro 3akoHa ot 5 utona 2010 r. N 154-93 "KoHcynbckuin yctaB Poccuiickon ®egepaunn” <1>; n. 2
lMonoxeHnst 0 KOHCyNbCcKoM yupexaeHun Poccunckon ®epepauun). CornacHo n. 3 c1. 4 degepanbHOro 3akoHa
"O6 akTax rpaxgaHcKoro CoCTosiHMS" rocyfapCTBEHHAsl perucTpaumsi akToB rpaXaaHCKoro COCTOSIHUA rpaxaaH
Poccuiickon ®epepaunn, npoxuBalwLlmx 3a npegenamu tepputopun Poccuiickon depepauumu, npousBoamnTcs
KOHCYINbCKMUMU yupexaeHuamu Poccunckon depepaummn 3a npegenamm Tepputopum Poccunckon depepaumm B
cooTBeTcTBMM C PepepanbHbiM 3akoHoM "O6 akTax rpaxgaHckoro coctoaHus”. Kpome Toro, KOHCynbCkue
yupexgeHus OOMKHbl cobntogaTbh 3aKkOHOAATENbCTBO CTpaHbl NpebbiBaHMsa cornacHo abs. 9 n. 8 MNonoxeHus o
KOHCYMbCKOM yupexaeHumn Poccuickon ®egepauun.

<1> C3 P®. 2010. N 28. CT. 3554.

MHocTpaHHble rpaxaaHe, NpoxusatoLLme Ha TeppuTopumn Poccuiickon deaepauum, MoryT 3aknodatb Gpaku
B CBOWX KOHCYIbCKUX (OWUMNNIOMaTUYECKNX) OpraHax.

KoHcynbckne 6pakm mexay MHOCTPaHHbIMU rpaXaaHamMu Ha TeppuTopun Poccum npusHaroTcs npm
HanM4YMu B COBOKYMNHOCTU ABYX YCIOBUN:

1) Hanuune B3aUMHOCTM, YCTAHOBJIEHHOE B COOTBETCTBUW C BHYTPEHHMM 3akoHOAATENbCTBOM MO0
MeXayHapoaHbIM JOrOBOPOM;

2) HanuuMe B MOMEHT 3akmoyeHus Gpaka y nuu, BCTynawwmx B Opak, rpaxgaHcTBa WMHOCTPAHHOMO
rocyaapcrBa, HasHauuBLLEero nocna unu koHcyna B Poccunckon ®epepauum (n. 2 ct. 157 CK).

MpyHLUMN B3aMMHOCTM COCTOMT B TOM, YTO B rOCy[apCTBE, KOTOPOE Ha3Ha4yMno nocfna Wnu KoHcyna,
3apeructpupoBaBllero 6pak, npu3HalTCA OENCTBUTENbHbIMKM  Opaku, 3akMoYeHHble B POCCUMCKUX
aunnomaTnyeckmx NpeacTaBUTENbCTBAX UMM KOHCYMNBbCKUX YYPEXAEHUNAX.

WHorpa BbIgENsioT TpeTbe YCroBMe, COrfmacHo koTopoMmy oba Oyaywimx cynpyra OOMKHbl MMeTb
rpaxxgaHCTBO OOHOMO MHOCTPaHHOIo rocygapcTBa, HasHauMBLLEro nocna unu koHcyna B Poccuiickon degepaumu,
T.€. He [OOMNyCKalTCs CMellaHHble "KOHCynbckMe Opaku". OgHako Takoe orpaHnyeHne He npeaycMOTpPeHo
OTAENbHBIMA  KOHBEHUMsMM, B 4acTHOoCcTM  KoHcynbckon  KoHBeHumen mexgy Corwosom  CoBeTcKux
Coumanuctuyecknx Pecnybnuk n Pecnybnukon Hukaparya (Mockea, 19 mapta 1980 r.) <1>. CornacHo cT1. 37
KoHcynbckon koHBeHuun mexay Cotosom CoeTtckux Coumanuctudecknx Pecnybnvk u Typeukon PecnyGnvkon
(AHkapa, 27 anpena 1988 r.) <2> KOHCyn perncTpupyetr u pactopraeT Opakum B paMKkax, OO3BOJSIEHHbIX
3aKkoHoOaTenbCTBOM rocyaapcTtea npebbiBaHMSA, MpU YCNOBUW, YTO MO KpanHen Mepe OuH U3 Cynpyros siBNSeTCA
rpaxgaHMHOM NpeacTaBnAemMoro rocygapcrsa.

<1> PatncumumposaHa Ykasom [Npesngnyma BepxosHoro Coseta CCCP ot 5 aHBapst 1982 r. N 6334-X.
Betynuna B cuny 1 anpensa 1982 r. (Begomoctu BepxosHoro Coseta CCCP. 1982. N 20).

<2> PatndumumposaHa BepxoBHbim CoBeTtom CCCP 4 aprycta 1989 r. (BegomocTtn BepxoBHoro CoBeTa
CCCP. 1990. N 1. C1. 1).

I'IpaBOBoe NOoNnoXeHne KOHCYIbCKNX yqpemneHMﬁ perynmpyeTtca MmexgyHapoaHbiMn oorosopamm (BeHCKaﬂ



KOHBEHLMSA O KOHCYNbCKUX cHoweHusx (BeHa, 24 anpensa 1963 r.)), a Takke BHYTPEHHUM 3aKOHOOATENbCTBOM
(PepepaneHbiM 3akoHOM oT 5 umona 2010 r. N 154-03 "KoHcynbckunm yctaB Poccuickon degepauyun’,
lMonoxeHnem o KOHCYIbCKOM yupexaeHun Poccuiickon degepaummn, yTBepKaeHHbIM Ykasom Npeangenta PP ot
5 HosA6psa 1998 r. N 1330 <1>). Tak, Hanpumep, B COOTBETCTBMU C M. 4 CT. 7 KOHCYyNbCKOM KOHBEHLMU Mexay
MpasutensctBom Coto3za CoseTtckmx Coumanuctnyecknx Pecny6nuk u lMNMpasutensctBom CoeanHeHHbix LLTtaTos
Amepukn (MockBa, 1 ntoHa 1964 r.) B OyHKUUKN KOHCYNbCTB BXOAAT PerMctpaums 3aknioveHus U pacTopXKeHuUs
OpakoB, ecnv oba nuua, BcTynawLme B 6pak unm pactoprarLime ero, ABNSKTCS rpaxaaHamu npeacTaBnsieMoro
rocygapcrBa, a Takke NpueM 3asiBNEHWN, KacaloLMXCs CEMEWHbIX OTHOLIEHWI TpaXkgaHWHa NpeacTaBnsiemMoro
rocygapcrea, KOTopble MOryT noTpeboBaTbCA COrnacHO 3akoHaM MpeacTaBnsieMoro rocyaapcrBa, €crim 370 He
3anpeLyaeTcs 3akOHOAaTeNbCTBOM rocyaapcTsa npebbiBaHuS.

<1> C3 P®. 1998. N 45. Cr. 5509.
JononHuteneHon neranusauum "KoHcynbckme 6pakn" He TpebyioT.

Mpu3HaHKWe 3akno4eHHOro 3a npegenamu Poccuinckon ®epepaunn 6paka 4ENCTBUTENBHBIM O3HAYaET, YTO
OaHHbI B6pak MMeeT Ha TeppuTopum Poccuiickon ®Pegepaumun Takylo Xe HpUONYECKYID CUNY U Takue xe
npaBoBble NOCNeACTBMS, Kak 1 Bpak, 3aknioYeHHbIN Ha TeppuTopumn Poccuickon ®egepauun.

Poccuiickme rpaxgaHe MoryT 3akntoyatbe Opakv He Tonbko B Poccuiickon ®egepauum u ee KOHCYNbCKUX
yupexgeHusx 3a pybexom, HO M B KOMMETEHTHbIX OpraHax ApyrMx rocygapcts. [Ons npusHaHusa Opaka,
3aKITHOYEHHOIO POCCUMCKUM TpaXKgaHWHOM 3a pybexxom, AeWCTBUTENbHBIM O0SMKHbI cobntogatbes TpeboBaHus
3aKkoHodaTenbCTBa CTpaHbl perncTpaumm bpaka, a Takke ct. 14 CK P®, B npotnBHom cnydae 6pak He BygeT
npusHaH B Poccuiickon ®enepauun. Takmm obpasom, AeNCTBUTENbHLIM OyAeT npuaHaH Gpak, 3akmnioYeHHbIR B
penurmo3Hon dopMe B TeX CTpaHax, rae Takas dopma npupaBHMBAETCA K rOCyAapCTBEHHOW perucrpaumm
(Hanpumep, B Benukobputanum, Ha Knnpe, ManbTe n gp.) wnm gBnsieTcss eQUHCTBEHHON (DOPMOW NPU3HAHUS
opaka rocygapcteom (Ervnet, UpaH). HeT npenatctBun ansa peructpaumm B McnaHum unu lMepy 6Gpaka no
[oBepeHHOCTU. B ToO e Bpems gaxke ecnv B CTpaHe 3aknodeHus Opaka paspelueH nonuramHbli bpak, 1o 6pak
WHOCTPaHHOro rpaxaaHvHa c rpaxgaHkon Poccuiickon ®egepaumm npu ycrioBum, 4To ero npeabiaywmn 6pak He
pacToprHyT, He byaeT npusHaH B Poccuickon ®Pegepaumu.

B KOHCYNbCKMX KOHBEHUUSIX MHOT4a npeaycMaTtpuBaeTcsa 00683aHHOCTb KOHCYIbCKMX OpPraHoB BECTU y4yeT
3aKIHYEHNS U pacTopXXeHnst BpakoB, COBEPLLEHHbIX C Yy4acTMEM rpaxdaH rocyaapcrea, Ha3Ha4MBLLEro KOHcyna.
Tak, Hanpumep, cT. 33 KoHcynbckon koHBeHUumMn mexay Coto3om Coetckux Coumanuctnyeckux Pecny6nuk m
AnoHuen (Tokmo, 29 mnons 1966 r.) <1> npegycmatpuBaeT 00s3aHHOCTU NPEACTaBNsSIEMbIX FOCy4apCTB BECTU
y4YeT COBEPLLEHHbIX COrMacHO 3aKoHOOATEeNbCTBY rocygapcTBa npebbiBaHusA GpakoB M pa3BoOAOB M MosyvaTtb O
HUX YBEAOMIIEHUS, ecnv MO KpavHen mepe OAHO M3 nuu, BCTynawwmx B Opak unm pactoprawowmnx Opak,
SIBNSIETCA rpaXkaaHMHOM NpeacTaBnsieMoro rocygapcTraa.

<1> PatndumumpoBaHa Ykasom [Npeangunyma BepxosHoro CoBeta CCCP 18 uions 1967 r. N 1717-VII,
MpaButenbctBom AnoHumn - 21 niona 1967 r. Betynuna B cuny 23 asrycta 1967 r. (Begomoctu BepxoBHoro
Coseta CCCP. 1967. N 32. Cr. 437).

BbpakM WHOCTpaHHbLIX rpagaH, nuy 6e3 rpaxgaHCTBa, 3akrlodeHHble 3a npegenamu  Poccuiickon
depnepaumu, Takke npusHatotest B Poccunckon egepauumn gericTBuTenbHbiMM cornacHo n. 2 ¢t. 158 CK P npu
yCrnoBuM coOMaeHnst 3akoHodaTesnbCTBa rocyaapcTBa, Ha TEPPUTOPUM KOTOPOTO OHWU  3aKmtoyeHbl. Tak,
Hanpumep, B Poccun ByaeT npysHaH nonuraMHbli 6pak, 3akmioYeHHbIn mexay rpaxgaHammn Erunta unu Cupun.

Bpaku, 3akntioveHHble ¢ y4acTUeM MHOCTPaHHbIX rpaxaaH, Ny 6e3 rpakgaHcTBa UM Mexay POCCUMCKMMM
rpaxgaHamm 3a npegenamum Poccuiickon  depepaumm, MoOryT ObiTb  Mpu3HaHbl  HEOENCTBUTENbHBIMM.
HepencTtBuTenbHOCTL Opaka, 3akmnto4yeHHOro Ha TteppuTtopumn Poccuiickon deagepaumm unm 3a ee npegenamu,
onpegensieTcs 3akoHOA4ATENbCTBOM, KOTOpOE MPUMMEHSANOCh Mpu  3aknioveHun Opaka OTHOCUTENBHO Tex
06CTOATENBLCTB, KOTOPLIE MOCAYXXUNN OCHOBaHWEM NS NpusHaHus bpaka HegencTBuTenbHeIM. Hanpumep, ecnu
B cooTBeTCcTBUM C M. 2 cT. 156 CK PP gomkHbl Obinn 6biTb cobntopeHbl TpeboBanust cT. 14 CK PP, To npu mx
HecoOnaeHUn nNpuMeHsieTca  3akoHogaTtenbcTBo  Poccuiickon  ®Pepepaumm o npusHaHum  Opaka



HeOgencTBUTENbHbIM. AHanorMyHble HOPMbI cogepXaTcsa B MeXAyHapoaHbix poroopax. CornmacHo cr. 33
KoHBEHUMM O MpaBOBOM MOMOLLM U MPABOBbLIX OTHOLUEHWUSAX MO FPaXaAaHCKUM, CEMEWHBIM U YrOMOBHLIM geriam
(3akntoyeHa B r. KnwnHese 7 oktabps 2002 r.) no genam o npusHaHum bpaka HeaenCTBUTENbHBLIM NPYMEHSAEeTCS
3akoHodaTenbcTBo [JoroBapmBatoLLeics CTOPOHbI, KOTOPOE NPUMEHSINOCH MpU 3aKmntoYeHnn bpaka.

MpoueccyanbHbIi NOPSAOK NMpu3HaHWsl BGpaka HeaeWCTBUTENbHBIM MOAYMHAETCS 3aKOHOAATEsNbCTBY TOW
CTpaHbl, KOMMNETEHTHbIN OpraH KOTOPOW paccMaTpumBaeT AaHHbli cnop. Pewenue cyga o npusdHaHum Gpaka
HegencTBUTENbHbIM  OyaoeT npu3HaBaTbCA Ha TEPPUTOPUM MHOCTPAHHOrO rocyaapCTBa Ha OCHOBaHWUM
MeXayHapoaHbIX AoroBopoB. Tak, B cootBeTcTBumM ¢ n. 1 ¢T. 409 MK P® pelueHns MHOCTpaHHbLIX CyA0B, B TOM
yucne peleHnss o0 yTBEPXKOAEHUM MUPOBbLIX COrMALIEHUA, MNPU3HAKOTCS W UCMOMNHAKTCA B Poccuickomn
depnepaummn, ecnu 3TO0 NPedycMOTPEHO MeXayHapoAHbIM AorosopoM Poccuinckon depepaumn. Nockonbky CT.
159 CK P® He cogepXuT ykasaHusi Ha NPU3HaHWE MHOCTPAaHHbIX PEeLUeHUn O HeOoeNCTBUTENbHOCTM Opaka,
BbIHECEHHbIX B rOCYAapCcTBax, C KOTOpbiMM Poccus He nmeeTt mexayHapoaHbIX AOrOBOPOB, NpeaycMaTpmuBatoLmnx
npu3HaHue, BO3HWKAET BOMPOC O BO3MOXHOCTM Takoro npuaHaHuga. B ¢Bs3n ¢ atum xotenock 6bl nogaepxatb
nosuunto .M. Ky3HeLoBOW, cuMTaloLlen, YTO BO3MOXHOCTb MpU3HaHMs Bpaka OeACTBUTENbHLIM MOXET ObiTb
obocHoBaHa HopMmol cT. 156 CK P®, B cOOTBETCTBMM C KOTOPOWN 3aKIOYEHHbIE 3a rpaHuLEen bpaku npusHalTcs
aencteutenbHbiMM B Poccun. EgBa nv Obino Obl NpaBuiibHO, MPU3HAB 3aKIOYEHHBLIM 3a rpaHuuen bpak
OEenCTBUTENbHbIM, MPOAOSIKATh CYMTaATb €ro TakoBbIM B CllyYyae BbIHECEHUSI BMOCMEACTBUM 3a rpaHuLEn
peLLeHns O NPU3HAHUN €ro HeLeNCTBUTENbHbIM <1>.

<1> KommeHTapun k CemerniHomy kogekcy Poccunckon ®epepaumm (noctatewnHbin) / Mog peg. V.M.
KysHeuosown. M.: BEK, 1996; CIC "KoHcynbTaHTtl ntoc".

K Tomy >xe cornacHo cT. 415 MK P® B Poccuickon ®enepauun npusHatoTcst He Tpebytolwmne BcneacTeme
CBOEro cofepXaHusl AanbHenLero Npou3BoacTBa peLleHnst UHOCTPaHHbIX CYA0B:

- O pacTOPXEHUU WNU NPU3HAHUN HEOEWCTBUTENbHbIM Opaka Mexay POCCUACKAM TpaXgaHWHOM U
WHOCTPaHHbLIM Fpa)kgaHWHOM, €Ciiv B MOMEHT pPacCMOTPEHUs fena XoTs Obl O4MH M3 CynpyroB NpoXxvBarn BHE
npenenos Poccuiickon Pepepauuu;

- O pacTOpPXXEeHUN UK NPU3HAHUN HEOENCTBUTENbHBIM Opaka Mexay POCCUNCKMMU rpaxaaHamu, ecnv oba
cynpyra B MOMEHT pacCMOTPEHUs fiena npoxueanu BHe npeaenos Poccunckon ®egepaumn.

PactopxxeHne Opaka C y4yacTMeM WMHOCTPaHHbIX FpakgaH Takke MMeeT HeKkoTopble ocobeHHocTu. [pm
pacTopXeHnn Ha Tepputopun Poccunckon ®epepaunm 6pakoB Mexgy POCCUUCKUMM UM MHOCTPaHHbIMU
rpaxgaHamu, a Tawke OpakoB MHOCTPaHHbIX rpaxgaH Mexay cobol Bcerga MNpUMMEHSIETCS  POCCUMCKOe
3akoHogatenbcTBo (M. 1 c1. 160 CK). B TO Xe Bpems MHOe MOXeT ObiTb MpegyCMOTPEHO MeXAyHapOoAHbLIMU
Jorosopamu, B YacTHocTu cornacHo n. 1 cT. 33 KoHBeHuun 0 npaBoBOW MOMOLLU U MPABOBbLIX OTHOLLUEHUAX MO
rpaxkgaHckMMm, ceMenHbiM W yronoBHbiM Aenam (Knwwuhe, 2002 r.) no genam o pacTtopxeHun Opakos
npuMeHseTca 3akoHogaTtenbcTBo [orosapusatowenics CTOPOHbI, rpaXaaHamMu KOTOPOW SIBNSKTCA Cynpyrn Ha
MOMEHT noJayn COOTBETCTBYHOLLEro 3asiBfieHus. Takum obpasom, npu pactopXeHun 6Gpaka Ha TeppuTopum
Poccuiickonn depepaumm cynpyramm - rpaxgaHamu ctpaH CHI npuMeHeHuMo Noanexunt He pPOCCUNCKoe
3aKoHO4AaTeNbCTBO, @ 3aKOHOA4ATENbCTBO CTPaHbl MX rpaxaaHcTea. OTO NPaBMnO MPUMEHSIETCS B TOM Criyyae,
ecnn Ccynpyrm UMerT rpaxkgaHCTBO OAHOro rocyaapcrtBa. M Tonbko B TOM cnyyae, ecnv OAMH U3 Cynpyros
aBnsieTca rpaxgaHuHom opaHou [orosapuBatollencs CTOpoHbl, a BTOpou - Apyron [orosapuBatoLiencs
CTopoHbl, MNpuMeHseTca  3akoHogaTenbcTtBo  [loroBapuBatowlernics  CTOPOHbI,  yypexaeHue  KOTOpOW
paccmaTpuvBaeT OeNlo O pacTopXXeHun bpaka.

3a pybexkoMm B OTHOLLEHMM pacTopXKeHus Bpaka NPMMEHSIOTCSt aHanorMyHble NpuBsS3kKM. Tak, COrnacHo CT.
309 TlpaxpgaHckoro kogekca ®PpaHumm <1> pactopxeHue Opaka WM YCTaHOBMEHUE pexuma pasferibHoro
NPOXNBaHUA CyNpyroB perynmpyrTcsa opaHLy3CKUM 3aKOHOM:

<1> 'paxgaHckui kogekc ®paHuum (Kogekc HanoneowHa). M.: indotponuk Megua, 2012. C. 4 - 592; CI1C
"KoHcynbTaHT noc".



- korga oba cynpyra ABnaATCA (bpaHLl,ySCKI/IMVI rpaxgaHamu;
- KOrga MecCcTtoXuTtesnbCTBO Kak OQHOro, Tak U Apyroro cynpyra Haxogutca Ha Tepputopun d)paHumm;

- Korga HM OOWMH M3 WHOCTPaHHbLIX 3aKOHOB HE MNOANEXWUT NPUMEHEHW, B TO BpeMs Kak [eno o
pactopxxeHnn Opaka wnM 00 YCTaHOBMEHUM pexuma pas3genbHoro MpOXWBAHWS  CynpyroB  MOACYOHO
dopaHLUy3CKMM cyaaMm.

CneumanbHble HOPMbl O pacTOpXeHuW Opaka cogepxaTtcsi B [BYCTOPOHHWX [0roBopax O MNpaBOBOW
noMoLM M NpaBoOBbIX OTHOWweHMsX Poccun c Bonrapuen, Bedrpuen, BoeTHamom, [Monbluen, SCTOHMEN WU
apyrumu rocygapcteamu. Tak, Hanpumep, cornacHo ct. 28 [oroBopa mexay Poccunckon ®depepaunen u
OcToHcKkon Pecnybnvkon O npaBOBOW MOMOLLUM WM MPaBOBbIX OTHOLUEHUSIX MO TPaXXAaHCKMM, CEMENHbIM W
yronosHblM genam (MockBa, 26 saHBapa 1993 r.) <1> no genam O pacTopXeHun OpakoB MpUMEHseTcs
3aKoHOOATeNbCTBO M KOMMNETEHTHbI yypexaeHus [orosapusatowwernics CTOPOHbI, rpaXgaHaMyu KOTOPOW Cynpyru
ObinM B MOMEHT nogaym 3asierenus. Ecnn cynpyrm UMEKT MECTOXMTENbCTBO Ha TEPPUTOPUU OPYrow
HoroeapusatoLLiericss CTOpOHbI, KOMNETEHTHbI Takxke ydpexaeHus aton [lorosapusatoLlenca CTOPOHBI.

<1> PatncuumposaH Poccuiickonn ®enepaument B cooTBeTcTBUN ¢ PefepanbHbiM 3aKOHOM OT S aBrycra
1994 r. N 20-93. Berynun B cuny 20 mapta 1995 r. (C3 P®. 1998. N 2. CT. 229).

Ecnn Ha momeHT nogayn 3adBlieHUA O pacTOopXXeHUU 6pa|<a OONH N3 Cynpyroes ABnAeTca rpaxagaHMHOM
oaHon [lorosapusatoieics CTopoHbl, a BTOpon - Apyron [orosapusatoliencs CTOPOHbI M OOAMH U3 HUX
NpoXmBaeT Ha TeppuTOpuMM OOHOW, a BTOPOM - Ha Tepputopum gpyron [oroBapuBatowlenica CTOPOHbI, TO
KOMMEeTeHTHbl yudpexaeHnss obeux [oroBapuBatowmxcsa CTopoH. MNpu 3aToM ob6a yypexaeHus npUMEHSIoT
3aKoHOOaTeNbLCTBO CBOEIO rocyaapcTBa.

Mo genam o npusHaHWM Bpaka HegencTBUTENbHBIM MPUMEHSAETCS 3akoHodaTenbLCcTBO [loroBapusatoLlencs
CTOpOHbI, KOTOPOE B COOTBETCTBUWM CO CT. 26 KOHBEHUMM O MPaBOBOW MOMOLLM U MPaBOBLIX OTHOLUEHUAX MO
rpaXgaHcknuMm, cemenHbiM K yronoBHblM AenaM (MuHck, 22 aHBaps 1993 r.) NpMMeEHANocb Mpu 3akryeHun
Opaka.

Bpakun ¢ MHOCTpaHHbIMU rpaxkgaHaMuM MOTyT pacTopraTbCs B KOHCynbCcTBax Poccuiickon ®epgepauum B TeX
criyqasix, korga no 3akoHopaTtenbcTBy Poccuiickon ®epepauun gonyckaeTcs pacTopxeHue bpaka B opraHax
3arca.

3a npegenamn Poccunckon ®depepauum BO3IMOXHA CUTyauusi, KOrda WHOCTPaHeL, WNn POCCUIACKUNA
rpaxgaHnH He MOXeT pacToprHyTb 6pa|< no cBoen nHuumnaTmee, HanpumMmep, XeHLnHbl orpaHn4yeHbl B npaese
pactopratb Opak B MycCynbMaHCKMx cTpaHax. [Mpu 3ToM rpaxpaHuH Poccuiickon ®Pepgepauum BnpaBe
pacToprHyTb 6pak Cc MpoXuBalwwWMUM 3a npegenamv Tepputopum Poccuiickon ®depepauuu cynpyrom
He3aBUCUMO OT ero rpaxaaHcTtBa B cyae Poccuinckon ®Pepepauum nubéo B AUNNOMaTUYeCKUX
npeacTaBUTENbCTBaX (KOHCYNbCKUX yupexaeHnsax) Poccumckon ®egepaumm B criydasix, Koraa pocCUNCKUM
3aKkoHO4AaTeNbCTBOM AOMYyCKaeTCst pacTopXkeHne bpaka B opraHax 3arca (n. 2 ct. 160 CK).

CornacHo n. 8 4. 3 ct. 402 ITIK P® cyasl B Poccuiickon depepalumm BnpaBe paccmaTpuBaTtbh ferna C
y4yacTMeM MHOCTPaHHbIX NUL, B criydae, ecnv no Aerny 0 pacTopXXeHun bpaka ucrtew uMeeT MECTO XWTENbCTBa B
Poccuiickon depgepaumm unm xotsa 6bl 0ANH U3 CYNPYroB SBNSETCSA POCCUNCKUM rpaXKaaHUHOM.

B cootBetctBUM ¢ n. 3 4. 1 cT. 403 ITIK P® Kk umcknioumTensHon noacygHocTn cyaos B Poccunckon
Pepepaummn oTHOCATCA Aena O pacTopXeHun BpakoB POCCUMCKUX rPpaxaaH C MHOCTPaHHbIMW rpaxaaHamu unu
nuuamu 6e3 rpaxxgaHcTea, ecnv oba cynpyra MMeroT MecTo xutensctea B Poccuiickon ®eaepaumm.

B cooTtBeTctBUM ¢ n. 3 cT. 160 CK P® pactopxeHue Gpaka mexay rpaxgaHamu Poccuickon denepaunm
nMbo Mexay rpaxgaHammu Poccunckon depepaumv M MHOCTPaHHLIMKW - rpaxgaHamu unu  nuuammn  6e3
rpaxgaHcTBa, COBeplLleHHOoe 3a npegernamu Tepputopum  Poccuiickon ®epepaumm ¢ cobniogeHvem
3aKoHoOaTenbCTBa COOTBETCTBYIOLLENO MHOCTPAHHOIO rocydapcTBa O KOMMETEHLMU OpraHoB, MPUMHUMAaBLUMX
peleHss O pacTopxeHun Opaka, M nogrnexailiero MNpMMEHEHUIO NpU pacTopXeHun Opaka, npusHaeTcs
nencrteuteneHbiM B Poccunckon ®epepaumn.



PacTtopxxeHue bpaka Mexagy MHOCTPaHHbIMU rpakaaHaMmu, COBepLUEeHHOe 3a npeaenamMm TeppuTopumn
Poccuiickon ®epepauumm, npusHaeTcs AeMcTBUTeNbHbIM B Poccuiickon degepaumm B CriegyoLwmx cryyasx:

1) ecnn coGnogeHo 3aKoHOAATeNbCTBO COOTBETCTBYHOLIEr0 MHOCTPAHHOIO rocyaapcTBa O KOMMETEHLUM
OpraHoB, NPMHMMAaBLLKX PELUEHNE O PacTOPXXEHUN Opaka;

2) ecnu cobrntofgeHo 3akoHoAaTeNbLCTBO, NOANEXaLlee NPUMMEHEHUIO NPy pacTopxeHnn bpaka.

3akntoveHne Bpaka BO BCEX rocygapcrBax MOpPOXAaeT, a pacTOpXKeHUe - MpekpallaeT NpaBOOTHOLLIEHUS
mMexay cynpyramu. CemenHbin kogekc P®, a Takke KOHBEHUUN N OBYCTOPOHHUE AOrOBOPbI O MPaBOBOM MOMOLLM
M NpaBoOBbIX OTHOLUEHUAX MO CEMENHbIM nenam npegycMmatpuBaroT KOJIJTU3NOHHBbIE NMPUBA3KU NPUMEHUTESIbHO K
onpeaeneHunio npasa, nognexawero npuUMEHeHUK K JIMYHbIM HeUMylWeCTBEeHHbIM U UMYLLECTBEHHbIM
OTHOLWEeHuAM cynpyroB. OCHOBHbIMW MeXAYHapOA4HbIMU MPUHUUNAMU B 3TON cdepe ABNATCA MNPUHLMMbI
HaLMOHaNbHOro pexmnma u paBeHCTBa NpaB MY>XKYMHbI U KEHLLUHBI.

CornacHo cT1. 161 CK P® nuyHble HeMMyLeCTBEHHbIE U MMYLLECTBEHHbIE NpaBa U 00A3aHHOCTH
CynpyroB onpeaensloTCs 3aKoHOAATeNbCTBOM rOCyAapCTBa, Ha TEepPpUTOPUM KOTOPOrO OHU MMEKT
COBMECTHOe MEeCTO XMUTenbCTBa, a MpPU €ero OTCYTCTBMM - 3aKoOHOOaTeNbCTBOM roOCyAapcTBa, Ha
TEPPUTOPUUN KOTOPOrO OHU UMEerNn nocrieAHee COBMEeCTHOe MecCTO XuTenbcTBa. Ecnn cynpyrn He umeroT u
HEe MVMEenM COBMECTHOITO MeCTa >XUTeNnbCTBa, TO MPaBOOTHOLUEHUS PErynmpyloTcs 3aKoHOAATENbCTBOM
Poccuiickonn ®Pepepaumn. Tak, Hanpumep, B Poccuiickon @Pegepaumm M3MEHEHMe rpaxgaHcTBa, MecTta
XUTENbCTBa, MecTa NpebbiBaHMs OOHUM M3 CYMNpPYroB He BMSIET HA NpPaBOBOE NonoxeHne apyroro. CornacHo CT.
8 depepanbHoro 3akoHa ot 31 masa 2002 r. N 62-®3 "O rpaxgaHcTtee Poccunckon ®egepauyun” 3aknodeHne nnm
pacTopxxeHne Opaka Mexgy rpaxaaHuHom Poccuiickon Pegepauum M NULOM, HE MMEKOLWMM rpaxgaHcTBa
Poccuinckon ®egepauum, He BrievyeT 3a COOOW M3MEHEHME TrpaXOaHCTBa YyKal3aHHbIX nul. M3meHeHne
rpaxkgaHcTBa OOHWM M3 CYNpPYroB He BrieveT 3a cOO0ON N3MEHEHWE rpaxaaHcTBa ApYroro cynpyra.

CemenHbiM kogekcoMm PO ocobo perynmpytoTca BONpoChl 3aknioveHns 6payHoro Jorosopa v cornalleHus
06 ynnate anumeHToB. Cynpyru, He mMmerome obLiero rpaxgaHcTBa WM COBMECTHOMO MECTa XUTEeNbCTBa,
MOryT usbpaTb 3akoHOOATeNbCTBO, noanexaiwiee NpUMEHEHUIO K UX OpadyHoOMy O0OroBopy. ITO OOSMKHO ObiThb
npegycmoTpeHo B goroeope. Cynpyrn MoryT n3bpartb 3akoOHO4aTeNbCTBO M0OON CTpaHbl, @ He TONbKO TEX CTPaH,
rpaxxgaHamm KOTOPbIX OHW SBMISIOTCA MM B KOTOPbIX OHW MpoXuBakT. TpeboBaHus Kk ¢opme [orosopa
NOAYMHAIOTCA 3aKOHOOATENbCTBY TOM CTPaHbI, rae OH COBEpLUAeTCA.

VHble KOMMM3NOHHbIE MpPUBS3KM MOTYT ObITb NPEeayCMOTPEHbl  MEeXOyHapoAHbIMKW - foroBopamu. B
yacTtHocTu, KoHBEHLMSA O npaBe, NPMMEHUMOM K pexumam cobctBeHHocTu cynpyroB (laara, 14 mapta 1978 r.)
<1>, yCTaHaBNMBaET, YTO PEXMM CODCTBEHHOCTU CYMNpPYyroB Perynupyetcs BHYTPEHHUM NPaBoM, OnpeaeneHHbIM
cynpyrammn go 6paka. Npu 3ToM cynpyrm MOryT onpeaenstbe TOMbKO O4HO MPaBo, KOTOPOE NPUMEHSIETCS KO BCEN
nX cOBCTBEHHOCTH:

<1> Poccuinckasa degepaums He ydacTByeT B faHHOW KoHBeHLMK.

1) npaso noboro rocygapcrea, rpaxgaHMHoOM KOTOPOro ABnAeTCA OAMH U3 Cynpyroes BO BpeMA TaKoro
onpeneneHna;

2) NpaBO TOro rocygapcTea, B KOTOPOM OAMH U3 CYMNpyroB MMeeT CBOE OOblMHOE MECTOXMTENLCTBO BO
BPEMS1 Takoro onpegeneHuns;

3) npaBo rocyaapctsa, B KOTOPOM OAWH M3 CyMpyros npro6petaeT HOBOE MECTOXUTENLCTBO rnocne Gpaka.

MyHkt 2 c1. 27 [Horosopa mexpgy Poccuiickon ®egepaumen n IcToHckoM Pecny6Gnvko O npaBoBOM
MOMOLLM M NPaBOBbIX OTHOLIEHMAX MO rpaXxKaaHCKUM, ceMeriHbIM U yronosHbIM Aenam (Mocksa, 26 aHBaps 1993
r.) ycTaHaBnMBaeT KOMMM3NOHHYIO MPUBSA3KY K 3aKOHY CTpaHbl rpakgaHcTea. Ecnv ogvH 13 cynpyroB npoxueaet
Ha Tepputopun ogHon [oroBapuBatowienica CTOpOHbLI, a BTOPOW - Ha TeppuTopun apyron [JoroBapuBatoLLencs
CTOpoHbI 1 nputoM 06a cynpyra MMelT O4HO W TO Xe rPaXOaHCTBO, TO WX JIMYHbIE U MMYLLECTBEHHbIE
NpaBOOTHOLLEHUSA ONpeaensalTCa 3akoHogaTeNnLCcTBOM Ton [JoroBapumeatoLlenca CTOPOHbI, rpaXgaHamu KOTOpom
OHU ABMAOTCA.



Pa3Hble npaBoBble pPeXMMbl NPeAyCMOTPEHbl B OTHOLUEHWM UMYLLECTBA CYMNpPYroB, HaXWTOro B Mepuoa
Opaka. HekoTopble MWMYLLECTBEHHbIE W JIUYHbIE HEUMYLLECTBEHHbIE OTHOLUEHUS CYMpyroB nogpobHo
YPErynupoBaHbl B OOHWX CTpaHax M He perynupylTca B Apyrux. Hanpumep, B CBSA3M C MPUHATUEM 4YacTu
yetBepTon MpaxkaaHckoro kogekca PP ct. 36 CK P® Gbina gononHeHa NonoXeHMemM 0 TOM, YTO UCKNIOYMUTENbHOE
npaBo Ha pe3ynbTaT WHTENNEKTyanbHON AeATENbHOCTW, CO34aHHbI OAHUM M3 CYNpPYroB, NPUHAANEXUT aBTopy
Takoro pesynbTara (n. 3).

3a pybGexom npaBa CynpyroB B OTHOLWIEHUW pPe3ynbTaTOB WHTENNeKTyanbHOW OeATernbHOCTU
yperynupoBaHbl 6onee nogpobHo. Tak, cT. L. 121-9 Kogekca uwHTennekTyanbHOW cOOCTBEHHOCTU PpaHumm
npegycmaTtpuBaeT, YTO NpaBoO packpbiTb MPOU3BEAEHME, ONPeaennTb YCIOBUSl €ro UCMONMb30BaHMSA U OXpaHbl ero
LENOCTHOCTU OCTaeTCs MpUHaanexawmm Cynpyry, KOTOpbIA SBMSIeTCS aBTOPOM, WM CYMNpyry, KOTOPbIN
npunobpen Takoe NpaBo. ATO NPaBO HE MOXET BXOAUTb B MpuaaHoe, a BNocrneacTBMM NpuobpetaTbes kak obluee
nmyLLecTBo. [leHexHble [OX0Abl, Noslydyaemble OT UCMOSb30BaHUSA MPOU3BEAEHUS UHTENNEKTa UM OT MOSHOM
UM YaCTUYHON YCTYMKKM NpaBa Ha ero UCnonb3oBaHne, perynupyTcsa obLMMmn HopMammn 3akoHa, NPUMEHNMOrO K
BGpayvHbIM OTHOLLEHUSIM, ECINN TONBKO OHM MpPUOBpeTEHLI BO BpeMs Opaka; TO )Xe camMoe MpaBurio NpUMeEHSeTCs K
cbepexeHusIM, cOenaHHbIM Ha OCHOBe Takoro pacyeTa <1>. Crtatbsa 458 [paxpaHckoro kogekca Keebeka
onpegensieT, 4YTO MNpaBa Ha WHTENNEKTyanbHYl0 W MNPOMBIWMEHHYIO COBCTBEHHOCTb SIBASAKTCA JIMYHBIM
MMYLLIECTBOM, HO BCE BO3HMKAKOLME M3 HUX NNoAbl U AOXOAbl, MPUYUTAIOLWMECS UKW MOMyYeHHble BO BPEMS
OEeNCTBUS pexnuma, - NPUoOpPETEHHbIM, T.€. 0OLUM, UMYLLIECTBOM.

<1> Cwm.: MNogwmnbnxmH J1.U. BakoHogaTenbCTBO 3apybexHbIX CTpaH MO aBTOPCKOMY MpaBy U CMEXHbIM
npasam. M., 2002. C. 299 - 300.

CnepgyeT y4yecTb, YTO CYMpyryu B OTHOLLEHUSAX, BO3HWKAIOLLMX MO MOBOAY pe3ynbTaToB UHTENNEKTyarnbHOM
AESTENbHOCTU, SIBMSIOTCA pasHbiMU CyObekTaMu NPaBOOTHOLIEHWA. WM MOCKOMbKY MCKIOUUTENbHBIE MpaBa
npyvHagnexaTt co3jaTerno TakMx pesynbTaToB, TO B 06Llee COBMECTHOE UMYLLIECTBO CYMPYroOB UCKIOUUTENbHbIE
npaBa He BXoAaT. B To ke Bpemsi cympyry MoryT npuoGpecTu mpaBa Ha MWCMonb3oBaHWe oObekTa B cumy
[OroBOpa UNnu ykasaHusi 3akoHa, HanpuMMmep B CUIy COaABTOPCTBA UMW Mnpu npuobpeTeHun npasa Ha nornyyeHue
naTeHTa.

Mpou3BoaHbIe UCKMHUNTENBHBIE NPaBa MOMyT BXOAUTb B COCTaB UMYLLECTBA CYMNpYroB 1, COOTBETCTBEHHO,
YyUnTbIBaATLCS MpPU pasgene MMYLLECTBa, a Tawkke NpuU MNMPUMEHEHWM KOJIIIM3MOHHBIX HOPM, OTCbINALWUX K
POCCMINCKOMY 3aKkoHOAATENbCTBY NPU ONpeaeNneHN pexrMa NMyLLEeCTBa CYnpyroB.

lMpuBeaeHHble BbIBOALI Hawnu oTpaxeHue B N. 88 lNMoctaHoBneHus NneHyma BepxosHoro Cyga P® ot 29
mMas 2012 r. N 9 "O cynebHoli npakTuke no genam O HacrnegoBaHuW", COrflacHO KOTOPOMY WCKIIOYMTENbHOE
npaBo Ha pesynbTaT UHTENSEKTYanbHON OAEATENbHOCTU, CO34aHHbIA OOHUM U3 CynpyroB, He BXoauT B obliee
UMYLLLECTBO CYMpPYyroB, a WCKMKYUTENbHOE NpPaBO Ha pe3ynbTaT MWHTENneKTyanbHOW OeATenbHOCTY,
nprvobpeTeHHOe 3a cyeT OOLWMX OOXOAOB CYMNpyroB MO AOroBopy 00 OTYY)XXAEHUWM Takoro npaea, sIBNSETCH WX
0o6LLMM MMYLLEECTBOM (ECINN MHOE HE YCTAHOBIIEHO JOrOBOPOM).

§ 3. PoauTenbckue npaBoOOTHOLLEHUS C y4acTUEM MHOCTPAHHbIX ML
1 nuy, 6e3 rpaxgaHcTea

BOI'IpOCbI OXpaHbl NpaB HeCOBEPLUEHHONETHNX UMEIT MeXayHapoaHOoe 3HavYeHne, yu4mTbiBasd BO3SMOXHOCTU
o6beauHeHNss B CeMbe rpaxgaH pasHbIX rocygapcrtB, MNpPOXuMBaHME YIEHOB CeMbU B pPa3HbIX CTpaHax,
MHOCTpPaHHOE yCbIHOBIIEHNE N T.4O. <1>.

<1> PysakoBa O.A. HekoTopble BONPOCbl YCbIHOBMEHUSI C WHOCTPaHHLIM 3MIEMEHTOM B YCIOBUAX
MeXxayHapoaHou uHTerpaumm // CemenHoe m xunnuiiHoe npaso. 2017. N 2. C. 16 - 18.

OCHOBHOM KOJIFIM3UOHHOW TMNPUBA3KOW, onpeaensilowen 3aKkoHOAaTeNnbCTBO, perynupyrouiee
NPaBOOTHOLUEHUS1 MO YCTAHOBMIEHUD U OCMNapuBaHUIO OTLOBCTBA, SABNSAETCA MNpPUBA3Ka K
3aKoHOAaTeNnbCTBY rocyAapcTBa, rpaXAaHUHOM KOTOPOro siBrsieTcA peb6eHOK no poxaeHuto (n. 1 cT. 162



CK). AHanorvnyHble KOnmnmM3noHHbIe NMPUBS3KM COAEPXKATCA U B MEXOYHAPOOHbIX JOrOBOpaXx, y4acTHULIEN KOTOPbIX
saBnsieTca Poccuiickaa degepaums, B HacTHOCTU B CT. 31 MUHCKOM KOHBEHLMX O NPaBOBOW MOMOLLN MU NPaBOBbIX
OTHOLLEHUSAX MO TPaXKOaHCKUM, CeMeMHbIM K yronoBHbiM gernam 1993 r. CormacHo cT. 34 KuwunHeBckomn
KOHBEHLMUN O NMPaBOBOW NMOMOLLM 1M MPaBOBbIX OTHOLLIEHUSAX MO rpaX4aHCKNUM, CEMENHBIM M YronoBHbIM Aenam (r.
KuwnHes, 7 oktabps 2002 r.; panee - KuwuHeBckast koHBeHuma 2002 r.) ycTaHOBMeHME W OcnapuBaHue
OTLUOBCTBA MMM MaTepuUHCTBA OCYLIECTBNAOTCA MO 3akoHogaTenscTBy [oroapusatolencss CTOPOHbI,
rpaXXgaHWHOM KOTOpPOW NBMsieTcA pebeHOoK, a Npu HEBO3MOXHOCTW OnpefeneHns ero MpUHaanexXHocTn K
rpaxkgaHcTBy - MO 3akoHogaTenbcTBy [oroBapusatowlerics CTOPOHbI, rpaXaaHMHOM KOTOPOW pebeHoK ABnsieTcs
no poxgeHutio. B cBsA3M c 3TMM BaxHbIM SABMASIETCA ONpefdeneHue rpaxgaHcTBa pebeHka, KoTopoe
yCTaHaBnMBaeTCAa B COOTBETCTBMM C BHYTPEHHWM 3aKOHOAATENbCTBOM rocydapcteBa. Tak, B Poccumnckon
degepaummn BOMpoChl NpUOBPeTEHNs rpaxaaHcTBa AeTbMu perynupytotca KoHctutyumen P®, depepanbHbiM
3akoHom oT 31 mas 2002 r. N 62-03 "O rpaxgaHcTBe" (nanee - 3akoH o0 rpaxpgaHctee). CornacHo cT. 6
KoHcTuTyummn P® poccuiickoe rpaxxgaHcTBo NpuobpeTaeTcsl U NpekpaliaeTcsi B COOTBETCTBUM C oeeparbHbIM
3aKOHOM, SIBNSETCA €AMHBIM U pPaBHbIM HE3aBMCMMO OT OCHOBaHWI MpuobpeTeHus. Kaxabii rpaxgaHuH
Poccuiickon depepauun obnagaet Ha ee TeppuTopuM BCeMM npaBamMy M cBobogamum M HeceT paBHble
06s3aHHOCTH, NpeaycmoTpeHHble KoHcTuTyumnen PO.

Fpa>|<p,aH|/|H P® He moxeT ObITb NMPON3BOJ1bHO JINLLEH CBOEro rpaxaaHcrtea uUnm npasa NSMeHUTb €ro.

B cootBetctBMM co cT. 12 3akoHa o rpaxgaHcTBe pebeHok npuobpeTaeT rpaxgaHcTBo Poccunckon
degepaumun No poxaeHUI0, eCnn Ha AeHb poxaeHus pebeHka:

a) oba ero poguTens WNM eOWHCTBEHHbIA €ro poauTenb UMEDT rpaxaaHcTBo Poccuiickon depepauum
(He3aBMCUMO OT MecTa poxaeHus pebeHka);

©) oouH u3 ero poauTenen UMeeT rpaxgaHcTBo Poccuiickon ®enepauun, a Apyron poauTenb sIBNSETCH
nviuom 6e3 rpaxgaHcTea, Unu npusHaH 6e3BeCTHO OTCYTCTBYHOLUMM, MITM MECTO €ro HaxoXOEeHWUs HEWM3BECTHO
(He3aBUCUMO OT MecTa poXaeHusa pebeHka);

B) OOWH M3 ero pogutenen uMmeet rpaxgaHcTBo Poccuiickon ®enepauun, a gpyron poamtens siBnsieTcs
WMHOCTPaHHbLIM rpaxJaHWHOM, Npu ycroBum 4To pebeHok poauncs Ha Tepputopun Poccuickon depepaunm nnbo
€CINK B MHOM CIly4ae OH CTaHeT nuuom 6e3 rpaxaaHcTBa;

r) oba ero pogutens unu edVHCTBEHHbIA €ro poauTenb, NPoXuBalLWme Ha TeppuTopumn Poccumnckon
degepaumu, 9BNATCA UHOCTPaAHHBIMU rpaXxgaHamn Unu nuuamu 6es3 rpaxgaHcTsa, Npy ycrioBun 4YTo pebeHok
poauncsa Ha Tepputopun Poccuiickon ®efepauumn, a rocygapctsa, rpaxgaHamm KOTOPbIX SBASIOTCH €ro
poauTenyu NN eAMHCTBEHHBIN Ero poauTerb, He NPeoCTaBAT eMy CBOE rpaXaaHCTBO.

B cootBetctBMM € N. 2 cT. 12 3akoHa O rpaxgaHcTBe pebeHOK, KOTOPbIN HaxXoAWTCH Ha TeppuTopum
Poccuiickon ®epepaumm n pogntenm KOTOPOro HEM3BECTHbI, CTAHOBUTCA rpaxxaaHuHom Poccuiickon denepaunm
B Cryyae, ecrnv poauTenun He OObSABSTCA B TeUEHMe LLECTM MECSILEB CO AHS ero 0GHapyXeHus.

PebeHok, poauBwumnca Ha Tepputopum Poccuiickon ®epepaunn, He npuobpeTaeT pPOCCUNCKoe
rpaXxgaHcTBO [axe B TOM Cryyae, €Cnvu emy He MnpefoCTaBnsieTCsl rpaxaaHCTBO APYroro rocygapctea, npw
Hanuuuy cneaylwmnx yCrnoBum:

- ero poauTenu ABMSATCA MHOCTPAHHBIMU FpaxaaHamu unu nuuamm 6e3 rpaxxgaHcTBea;
- poauTenu He NPOXUBAlOT Ha TeppuTopumn Poccuickon ®egepauun.

[nsa npnobpeTeHnsa nnm npekpalleHns rpaxaaHcTea Poccunckon depgepaumm pedbeHkom B Bo3pacTe oT 14
no 18 nert Heobxogmmo ero cornacue. [paxpaHcTtBo Poccuiickon depepaumm pebeHka He MOXET ObiTb
npekpaLleHo, ecnn B pesynbTaTe MnpekpalleHnst rpaxaaHctea Poccuickon degepaumm oH CTaHeT nvuom 6es
rpaxgaHcTea. [paxgaHcTBO pebeHka He M3MEHSIETCS NPU M3MEHEHUMW TPaXK4aHCTBA €ro poavTenen, NULEHHbIX
poanTenbckux npas. [Ans naMeHeHus rpaxagaHctea pebeHka He TpebyeTcst cornacue ero poautenen, NNWEHHbIX
pOANTENbCKMX Npas.

Bornpocam rpaxaaHcTBa [AeTel MOCBSWEH PsA  MeXayHapoaHblX [[OroBopoB. B cooTteetcTBuM C
MexayHapoOHbIM NakTOM O rpaxgaHCKMX M nonuTnyeckux npasax (Hbto-Mopk, 16 gekabpsa 1966 r.) kaxgbin
pebeHoK umeeT nNpaBo Ha npuobpeTeHne rpaxaaHcTBa. B cootBetcTBMM co cT. 3 Jeknapauun npaB pebeHka



(npoBo3rnaweHa Pesontounen N 1386 (XIV) MeHepanbHo Accambnen OOH ot 20 Hosiopsa 1959 r.) pebeHky ¢
ero poxaneHunda OOoJKHbI NpUuHagneXaTtb NpaBo Ha UMA U rpaKgaHCTBO.

CornaweHune mexpgy Pecnybnukon Benapycb, Pecnybnukon KasaxctaH, Kbeipreidckon Pecnybnukon u
Poccuinckon ®enepaumen o6 ynpolieHHOM nopsioke NpuobpeTeHns rpaxgaHcTBa 3akndeHo B r. MockBe 26
deBpans 1999 .

Ocoboe BHUMaHWEe yaenseTcs B 3aKoHOAATENbCTBE BO3MOXHOCTM pebeHka npuobpectn ABomHoe
rpakoaHCTBO.

Tak, B cooTBeTCTBUM CO CT. 4 [loroBopa mexay Poccuiickon ®epnepaumen n Pecnybnukon Tagpkmkuctan oo
yperynupoBaHuy BOMNPOCOB ABOWHOro rpaxgaHctea (Mockea, 7 ceHTabpa 1995 r.) <1> pgetu, kaxgbii u3
poauTenen KOTOpbIX COCTOSINT Ha MOMEHT poxaeHusi pebeHka B rpaxgaHcTBe o6enx CTOpoH, npuobpeTtatoT ¢
MOMEHTa POXAeHWs rpaxgaHcTBo obenx CTOpoH. [Jo AOCTWXeHWs aTuMM AeTbMu 18-neTHero Bospacta WX
poanTenn MoryT BbibpaTb UM rpaxaaHCcTBO oaHow 13 CTOpoH MyTeM oTkasa OT rpaxgaHctea apyrovi CTOpOHbI B
dopme COBMECTHOro MMCbMEHHOTO 3asBeHus.

<1> C3 P®. 2005. N 7. Ct. 495.

B cnydyae ecnu oavH M3 poauTenen ymep WM MNULLEH POOMTENbCKUX MpaB A0 AOCTMXKEHUs peBeHKoM
18-neTHero Bo3pacra, npaeo BbiGopa rpaxaaHcTBa pebeHka coxpaHaeTca 3a ApYruM poauTernem.

B cnyyae ecnu oba poautensa npuobpeTaloT rpaxgaHcTBo 00enmx CTOPOH UM Yy HMX MpekpallaeTcs
rpaxgaHcTBo 06emx CTOPOH, TO COOTBETCTBEHHO M3MEHSIETCS FpaXKaaHCTBO AeTen, He JocTurmnx 18-neTHero
BO3pacrTa.

B cnyyae ecnu y oboux poauTenei npekpawlaeTcs rpaxgaHcTBo oAHol CTOpPOHbI M coxpaHsieTcs
rpaxgaHctBo Apyron CTOpOHblI (OAHO M TO Xe Ans oboux poauTenen), TO COOTBETCTBEHHO W3MEHSeTCs
rpagaHCcTBO AeTen B Bo3pacTe o 18 ner.

B cnyyae ecnu y ogHoro v3 popuTenen, MMeLEro rpaxaaHctBo obenx CTOpOH, npekpaliaeTcs
rpagaHcTBo ogHon n3 CTOpPOH, TO rpaxkaaHcTBO 3To CTOpOHbI ANg AeTen B Bo3pacTe Ao 18 neT onpeaensercs
NMUCbMEHHbBIM cornalleHnem poautenen. ViameHeHue rpaxgaHcTBa geten B Bospacte oT 14 pgo 18 net
OCYLLIECTBMSIETCSA TONBbKO C MX MMCbMEHHOIO Cornacus.

Cratbsa 162 CK P® He onpepensieT 0COGEHHOCTN YCTAHOBIEHNSI U OCNapuBaHUSA OTLOBCTBA MPU Hanmumm y
pebeHKka OBOWHOroO rpaxaaHcTea. Buammo, B 3TOM criyyae ecTb OCHOBaHMS AN NPUMEHEHUS NO aHanormm n. 3
cT. 156 CK P®, cormacHO KOTOpOMY €Cnv NUuOo Hapsigy C rpaxgaHCTBOM MHOCTPAHHOroO rocygapcrea MMeet
rpaxgaHcTBo Poccunckon ®egepauun, TO K yCNOBUSAM 3akrodeHUs Opaka NpuMMeHseTcs 3akoHo4aTenbCTBO
Poccunckon ®egepaumun. [pu Hanvumm y nuua  rpaxgaHCcTBa HECKONbKMX WHOCTPaHHbLIX rocygapcTs
NpUMeHsiIeTCs Nno BbIGOPY AaHHOrMO NuLa 3akoHOA4ATENbCTBO OAHOMO U3 3TUX FOCYAapPCTB.

MopspnoK ycTaHOBMEHUS WM OcCnapuBaHUA OTLOBCTBa Ha Tepputopuu Poccuickon depepauuu
onpeaensieTcA 3akoHopatenbcTBOM Poccunckon ®epepaummn. OpraHbl, paccMmaTpuBalolive OaHHble
BOMPOChI, - 3TO OpraHbl 3anncu akToB rPaXXAaHCKOro COCTOsIHMSA Npu 4OOPOBONBHOM MPU3HAHUK U Cy4 - B Cnyvae
NPUHYOUTENBHOIMO MPU3HaHUA WNW OCnapvBaHWA OTLOBCTBA. Ecnu poautenu npoxuBaloT 3a npegenamu
Poccuiickon ®egepaumm n xota 6bl OAMH M3 HUX SIBRSIETCs rpaaaHuHom Poccuiickonn depgepauumn, 10 B Tex
cnyyasx, Korga 3akoHogaTenbctBoM Poccunckon ®egepaunm gonyckaeTcsl YCTaHOBMEHNE OTLIOBCTBa B OpraHax
3arca, OHM MOTyT 0OpaTWTbCA B POCCUICKOE AUMIOMaTU4ecKoe MNpPeAcTaBUTENbCTBO WM KOHCYIbCKOE
yupexaeHue.

3akoHOOaTeNbCTBO pasHbiX [OCYAapCTB  MO-pa3HOMY PerynvpyeT npaBoOBble OTHOLUEHUS  Mexay
poaunTensaMmn 1 OEeTbMU, B TOM YUCIIE JINYHBIE HEUMYLLIECTBEHHbIE N NMYLLIECTBEHHbIE NpaBa pebeHka, Npasa K
0053aHHOCTM poanTenen, OTBETCTBEHHOCTb 3a MX HapyLLeHue 1 T.n. Tak, Hanpumep, Ha TarBaHe nuwb B 1997 T.
3aKoHogaTenbHO OTMEHEHO NpaBuio, COrnacHoO KOTopoMy pebeHoK JormkeH Obin Bpate damunuio oTua (Tenepb
3TO peLuaeTcs No ycMoTpeHuto obonx poautenen).



[na onpegenexHus 3akoHodaTenbCTBa, MOANEXallero npUMEHEeHWo, HeobxoouMo PYKOBOACTBOBATLCSH
KOMNMMU3UOHHBIMU NPUBA3KAMU.

Tak, no pOCCI/IIZCKOMy 3akoHOO4aTeNnbCTBY K poAuUTeNibCKMM MNpaBOOTHOWEHMAM, B TOM 4ucne
anMMeHTHbIM 00s3aTenbCcTBaM, NPUMEeHATCA crneayrouine KOJMIIMUM3NOHHbIe MPUBA3KU!

- B NepByko o4vepedb - 3aKoHOAaTeNbCTBO rocyaapcrea, rge poautenm M oetu MMerOT COBMeCTHoOe
MeCTO XUTeNbCTBa,

- BO BTOPYH OYepedb Mpy OTCYTCTBUM COBMECTHOIO MecCTa XWUTENbCTBa - 3aKOHOAATEeNbCTBO rOCYAapcTBa,
rpaXkgaHMHOM KOTOPOro siBMAeTC peBeHoK.

Kpome Toro, no TtpeboBaHuo ucTua (Hanpumep, MaTepu, MO 3asiBNEHUIO KOTOPOW B3bICKMBAOTCS
anMMeHTbl) MOXeT OblTb NPMMEHEHO 3aKOHOAATENbCTBO FOCYapCTBa, HAa TEPPUTOPUM KOTOPOrO MOCTOSIHHO
npoxmeaeT pebeHok (cT. 163 CK).

AnvMeHTHble 00s3aTenbCcTBa COBEPLUEHHONETHUX AETEN B MOMb3y PoAuTENen, a TakkKe arMMeHTHble
obsizaTenscTBa APYrMx 4YrNeHOB CEMbU OMpedensitoTcs 3akoHOO4ATENbCTBOM [OCyAapcTBa, Ha TeppuTopumn
KOTOPOro YyKasaHHble Iuua WMMEKT COBMECTHOE MECTO XWTenbcTBa. [lpu OTCYyTCTBMM COBMECTHOTO MecTa
XWUTEnbCTBa Takme obAsaTenbCTBa OnpedensitoTcs 3akoHOA4AaTeNbCTBOM rOCyapCTBa, rPaXaaHWHOM KOTOpOro
SBNSIETCA NUUO, NpeTeHayLlee Ha nonyvyeHme anumeHToB (cT. 164 CK).

B3bickaHWe anuMMeHTOB NPOU3BOOUTCHA TaKkKe C anuMeHToNnnaTenbliMKa, BbleXaBLUEro 3a npeaensi
Poccuinckon ®epepauun. BabickaHne anMMEHTOB Mpu Bble3ge [OOJPKHMKA B WHOCTPAHHOE rocyaapcTBO Ha
NMOCTOSAHHOE XUTENbCTBO, PaboTy UM AN NPOXOXAEHUsT BOEHHOW cnyx0Obl B BoopyxeHHbix Cunax P®, apyrux
BOMCKax 1 BOMHCKUX hopMmpoBaHusix onpeaensetca CemeriHbiM kogekcom PO.

WcnonHeHne uWHOCTpaHHbIX CyAebHbIX pelleHWn MpOoM3BOAUTCA B COOTBETCTBUM C MeXAyHapOoAHbIMU
AOroBopaMu O B3aMMHOM MWCMOMHEHUU cyaebHbIX akToB. XogaTancTBO O NPUHYOUTENbHOM WCMOMHEHWUU Ha
Tepputopun Poccuiickon Pepepaumy pelleHus MHOCTPaAHHOrO cyda MoxeT ObiTb npeabsBreHo mcxoas u3
XapakTtepa U O0CODEHHOCTEN anMMEeHTHbIX 0083aTenbCcTB B MOON nepuop BpEMEHU, Ha KOTOPbIN NPUCYXOEHbI
anuMeHTbl, 40 coBepLueHHoneTus pebeHka, YTo NOATBEPXAEHO 1 cyaebHoN npakTukon <1>.

<1> OnpepeneHune BepxoBHoro Cyaa P® ot 29 Hosa6psa 2005 r. N 70-I05-19 // CIC "KoHcynbeTtanTlnioc".

VHble KONNMWU3MOHHBLIE MPUBS3KM MOTYT ObiTb MPeayCcMOTPEHbl MeXAyHapoAHbIMKM [dorosopamu. Tak,
cornacHo cT. 35 KuwunHeBckon koHBeHuun 2002 r. npaBa u 06s3aHHOCTM poauTenen n geten, B TOM 4ucre
obsi3aTenbCcTBa poanTenelnt Mo COAEpXaHUIo AeTewn, OnpeaensTcs 3akoHoaaTenbCTBOM [loroBapuBatoLlencs
CTOpOHbLI, HA TEPPUTOPUUN KOTOPOM OHU UMEKT NMOCTOSHHOE COBMECTHOE MECTO XUTENbCTBA, @ NP OTCYTCTBUM
NMOCTOAHHONO COBMECTHOrO MeCTa >XWTenbCTBa poauTenem u peten MX B3auMMHble npaBa W 006S3aHHOCTU
onpenensTcsa 3akoHoaaTenbcTBOM [loroBapusatowencss CTOpOHbI, rpaxaaHMHOM KOTOPOW siBnisieTcsl pebeHoKk.

Mo TpeboBaHMd wucTUa NO anNMMeHTHbIM obsi3aTenbCTBaM MPUMEHSIETCA  3aKOHOO4ATErNbCTBO
Horoeapusatorericss CTOPOHbI, Ha TEPPUTOPUN KOTOPOM NMOCTOSHHO NPOXMNBAET pebEHOK.

MoMMMO KOMFMU3MOHHBLIX HOPM CEMeNHbIE NPaBOOTHOLLEHMS C MHOCTPaHHbIM 3M1EMEHTOM PerynumpyroTcs u
YHUPMUMPOBaAHHBIMM MaTepuanbHbIMW HOPMaMM, COAEPXaLLMMUCH B Pa3HOro poda MexayHapoaHbIX AOroBopax.
Tak, Hanpumep, B COOTBETCTBMM CO CT. 2 MockoBckoro cornaweHus ctpaH CHIMC ot 9 ceHtsi6pa 1994 r. "O
rapaHTusx npae rpaxgaH B obnactu Bbinnatbl coumanbHbIX NOCOOWA, KOMNEHCAUMOHHBIX BbIMNaT CEMbAM C
AeTbMu 1 anumeHToB" Kaxaas u3 Jorosapusatowmxca CTOPOH Ha CBOen Tepputopumn He ByaeT ycTaHaBnveaTtb
Kakve-nmbo oOorpaHMyeHuss No npu3HaKy rpaxaaHcTBa Ha MoryyYeHne rapaHTMPOBAHHOW rocyAapCTBEHHOW
coumanbHOW MOMOLWM nuuam, MMelwum aeten. [apaHTMpoBaHHas rocyaapcTBEHHasi couuanbHas MOMOLLb
rpaxxgaHam,  MMewwWwum  geTen,  OCylecTBNsSeTcs B MOPsSAKe,  YCTAHOBEHHOM  HaUMOHarbHbIM
3akoHopaTenscTBoM [loroBapusatoiencss CTOPOHbI, Ha TEPPUTOPUM KOTOPOW MpOoXmBaeT pebGeHOK C OOHWMM K3
poauTenen.

§ 4. OTHOLLEHMA NO NOBOAY YCTPOMCTBA AEeTEN, OCTaBLUMXCH



0e3 nonevyeHuns pOﬂMTeﬂeVI, C y4actmem UHOCTpaHueB 1 nny
be3 rpaxxgaHcrtea

Poccuiickoe npaBo He COAEPXUT KakMx-MMBO cneumanbHbiX MaTepuanbHbIX UKW KOMSM3UOHHBLIX HOPM,
perynupylowmnx BbiSIBNEHNME W y4eT OeTel, ocTaBlMXcs 6e3 noneyeHust pogautenen, ecrnim 3TM OTHOLLEHWUS
OCIOXHEHbI MHOCTPaHHbIM 3remMeHTOM. Poccuiickas Pepepaums He yyacTByeT B Kakux-Nmnbo cornawieHusix,
KoTopble onpefensini Obl NOPSAOK Takoro BbISIBNEHWS B Cry4ae Hanuuusi pasHOro rpaxgaHcTBa CTOPOH
CeMeWHbIX NPaBOOTHOLLEHWI UMK yCTaHaBNUBany Gbl NPUMEHMMOE K YKa3aHHbIM OTHOLLEHWUSIM NPaBo.

MonoxeHusa ct. cT. 122 n 123 CK P® He cBA3bIBaAlOT NpoBeAeHUEe YCTAHOBMEHHbLIX UMW npouenyp ¢
POCCUIACKMM rpaxaaHcTBOM aeten. W3 3Toro cnegyer, 4YTO BHE 3aBMCUMMOCTU OT rpaxgaHCcTBa [JeTewn,
ocTaBWMXCA ©e3 mnoneyeHus popuTenen, WX BbISIBEHWE W Yy4YeT OCYLLECTBMASIOTCA B COOTBETCTBUM C
3akoHogatensctBoM Poccuiickon ®epepauun (lex fori) B nopsigke, npegycmotpeHHom . 18 CK Po,
depepanbHbiM 3akoHOM "O rocygapCTBEHHOM OaHKe JaHHbIX O AeTSX, OCTaBLUMXCS 6e3 noneveHus pogurtenen”,
MopsigkoM hopmMUpoBaHMS, BEAEHUS U UCMOMb30BaHWS FOCYAAapCTBEHHOrO O6aHka AaHHbIX O AETAX, OCTaBLUMXCH
0e3 noneyeHuns pogutenen <1>, a Takke NHbIMU HOPMaTUBHbLIMU NMPABOBbLIMU aKTaMu.

<1> [lpukas MwuHobGpHaykn Poccum ot 17 despang 2015 r. N 101 "O6 yrtBepxgeHun [lopsgka
dopMnpoBaHns, BedEHWs M UCMOMb30BaHWA FOCYAApCTBEHHOro OaHka [aHHbIX O OeTsX, OocTaBlimxca 0es
noneyeHuns pogutenen” (B pea. ot 17 mapta 2016 r.) // CINC "KoHcynbTaHTt ntoc".

Bbibop chopm ycTporicTBa Anga geTen, BbiABNEHHLIX HA TeppuTopun Poccuinckon ®egepaunn n y4TEHHbIX B
KayecTBe OCTaBLUMXCA 6e3 noneveHus pogutenen, B cootBetctBum ¢ n. 1 cT. 121 CK P® ocyuwectensaerca
OpraHom Oneku M MNonedYnTenbcTBa NO MECTY XuTenbctBa pebeHka. OpraH oneku M nonevuMTenbCcTBa Brpase
NpeanpuHATL MOMbITKU BOCCOEAMHEHUST pebeHKa C KPOBHOW CEMbEN, ecnin 3TO BO3MOXHO (COOTBETCTBYHOLLME
npaBa pebeHka npegycmoTpeHsl cT. cT. 10 n 11 KoHBeHunn OOH o npaBax pebeHka).

lMoHATHe "MexayHapoAHOe YCbIHOBIEHue" HABMSEeTCS YCMOBHbIM W UCMOMb3yeTcs B  HOpUanMyecKomn
nutepatype Ana obo3HaYeHUa MNpaBOBOM CUTyauuKW, Korga YCbIHOBUTEMNb U YCbIHOBMASEMbIA MMEKT pasHble
rpaxgaHctea. Kpome Toro, K mMexayHapoO4HOMY YCbIHOBMEHMIO OTHOCHAT U CriyYyan YCbIHOBMEHUSI POCCUNCKUX
aeten rpaxgaHamm Poccuiickon Pepepaumm, NOCTOSAHHO NPOXUBAOLWMMKY 3a pybexom.

YcblHOBNEHNE POCCUNCKUX AETEN MHOCTPaHHbIMU rpaxaaHamMu, nuuamu 6e3 rpaxaaHcTBa, a Takke
rpaxpaHamum Poccuiickon ®Pepepaumm, NOCTOAHHO MNPOXKUBAKWMMKM 3a nNpeaenamMmum TeppuTopuUm
Poccuinckon denepauum, nponsBoanTCs C HEKOTOPbIMU 3aKOHOAATENbHO YCTAHOBNEHHBIMU OTCTYMMEHUSMU OT
NMPUHLMNA HaUMOHaNbHOro pexuma, OCHOBHas 3ajdada KOTopbIX cOCcTouT B obecneyeHun npaBa pebeHka
BOCMNUTLIBATbCS MO BO3MOXHOCTN B CTpaHe CBOEro NPOUCXOXAEHNS.

B cootBetctBUM co cT. 21 KoHBeHumMn OOH o npaBax pebeHka "yCbIHOBMEHME B OpPYron CTpaHe MOXeT
paccMaTpMBaTbCs B KayecTBe anbTepHaTMBHOro crnocoba yxoaa 3a pebeHkoM, ecrnim pebeHok He MOXeT ObiTb
nepegaH Ha BOCNUTaHME WM MOMELLEH B CeMblo, KoTopasi Morna Obl obecrneunTb €ro BOCNUTAHUE WK
YCbIHOBMEHNE, N ecnun obecneyeHne Kakoro-nmbo MNOAXOAsLero yxoda B CTpaHe MNpPOUCXOXOEHWUs pebeHka
SIBNSieTCA HEBO3MOXHbIM". Kpome Toro, cT. 8 KOHBEHUUN rapaHTUpyeT Kaxxaomy pebeHKy npaBo Ha COXpaHeHue
CBOEV WHAMBWOYaNbHOCTW, BKIOYas rpPaXgaHCTBO, UMSA U CEMENHble CBA3W. Takum obpasom, U3BATUA U3
NpyHUMNa HaUMOHAaNbHOro pexnmMa NPoANKTOBaHbl B NepByto ovepedb 3aboTon 06 nHTepecax geTen.

Bo Bcex cnyyasx nOCneACcTBMEM YCbIHOBMEHWS AeTel WHOCTPaHHbIMKW rpaxgaHamu, nvuammn 6e3
rpaxgaHcTBa, a Takke rpaxgaHamy Poccun, NOCTOAHHO NpOXUBaWOLWWUMKM 3a npedenamn TeppuTopun
Poccuiickon ®epepaumm, MoxeT cTaTb nepeesn pebeHka Ha MOCTOSAHHOE MECTO XWUTENbCTBA B ApYyroe
rocygapcrBo, a Takke, BO3MOXHO, CMeHa rpaxgaHcTtBa. V3BecTHO, 4YTO BHyTpeHHee 3akoHo4aTenbCTBO
GonblUMHCTBA rocyaapcTB npedycmatpuBaeT YNpOLLeHHbIA MOPSiAOK NpedoCTaBneHust rpaxgaHcTBa OeTsaM,
YCbIHOBMEHHbIM NOAAAHHBIMW 3TUX rocyaapcTs. Takum obpasom, B Bonpoce 06 YCbIHOBIIEHUN POCCUINCKMX AeTen
WHOCTpPaHHbIMY rpaxgaHamu 3aTparnsaeTtca u nybnuyHbIi nHTepec Poccuiickon depepauum - B TOM CMbICne,
4yTO AanbHenwas cyapba pebeHka nocne ero yCbiIHOBIEHUs HAaxoauTCs BHe opucankumm Poccun. BosspalueHue
pebeHka B Poccunckyto ®Pegepaumto nNocrne OTMEHbl YCbIHOBMEHWST BO3MOXHO B CrnydasiX, KoOTopble
npeaycMoTpeHbl MeXayHapoAHbIMK cornaweHnamn. Tak, Hanpumep, B cuny cT. 15 [loroBopa mexay Poccunckon
®epepauven n NtanbsiHckon Pecnybnukon o coTpyaHu4ecTBe B 06nacTu YCbIHOBMEHUs (yoouyepeHus) aeten



(paTndmnumpoBan B 2009 r.), ecnm Toro TpebyT MHTEpechbl pebeHKka, OH MOXeT ObiTb BO3BpaLlEeH Ha poauHYy
nocne oTMeHbl MHOCTPAHHOIO YCbIHOBITEHUA.

B cootBetctBUM cOo cT. 165 CK P® ycblHOBReHue, kak U ero oTMeHa, Ha TeppuTopun Poccuinckon
dPenepaumm UHOCTPaHHLIMKU FpaXxgaHaMy Unu nuuammn 6e3 rpaxagaHcTBa pebeHka, SIBNALWErocs rpaxaaHuHOM
Poccuinckon ®enepauun, nponsBoanTCsi B COOTBETCTBMM C 3aKOHOAATENbCTBOM rOCyOapCTBa, rpakgaHWHOM
KOTOpPOro sIBNSETCA YyCblHOBUTEMb (NpW yCbiHOBNEHUN pebeHka nuuom 0e3 rpaxgaHcTBa - B COOTBETCTBUM C
3aKkoHO4AaTeNbCTBOM rOCyAapCTBa, B KOTOPOM 3TO MMLO MMEET MOCTOSSHHOE MECTO XWUTEMNbCTBA) HA MOMEHT
nogayn 3asiBneHmst 06 yCbIHOBNEHUN NN 06 OTMEHE YCbIHOBIEHUs. Takum obpa3oMm, B Ka4eCTBE KOMIM3NOHHOM
NMPUBS3KN B 3TOW HOPME BbICTYMNAET NINYHBIN 3aKOH YCbIHOBUTENS.

BmecTe ¢ Tem npu ycbiHOBNeHuM Ha Tepputopum Poccunckon Pegepaumm MHOCTPAHHBLIMW rpaxgaHamm
unn nuuamm 6e3 rpaxgaHcTBa pebeHka, sBngwLlerocs rpaxgaHnHom Poccunckon ®egepauun, 3akoH
HacTamBaeT Ha cobntogeHnn TpeboBaHu cT. cT. 124 - 126, 127 (3a nckntodeHnem nogn. 7 n. 1), 128 n 129, 130
(3@ wucknodeHnem absaua ndaAtoro), 131 - 133 CK P®. daktnyeckn Bce TpeboBaHMS pPOCCUIACKOrO
3aKoHoOaTeNbCTBA, KacalwLmecs nopsgka, OCHOBaAHWMI M YCITOBUIA YCbIHOBMEHUS, OOJKHbI OblTb cobnogeHbl B
yKa3aHHbIX Criy4asx, 3a HEKOTOPbIMU UCKITIOYEHNAMM.

Takum o6pas3om, CyLLECTBYHOT criegytolime ocobeHHOCTU YCbIHOBMNEHMS AETEN, SABNSAOLWNXCA rpaxgaHamu
Poccuiickon ®egepaumn.

1. [Ans yCbIHOBNEHWST AeTEN MHOCTPaHHBIMY rpaxaaHaMmu 1 nuuammn 6e3 rpaxgaHcTtea B n. 4 cT. 124 CK PO
YCTaHOBMEHO ABa NpeaBapuTeNibHbIX YCNOBUS:

1) HEBO3MOXXHOCTb Mepedayn yCbiHOBsSieMoro pebeHka Ha BOCMUTaHWE B ceMbW rpaxaaH Poccuiickoin
degepaumm, MOCTOSHHO MPOXMBAIOWMX Ha TeppuTopum Poccuiickoin Pepepaummn, nubo Ha YCbIHOBMEHWE
POOCTBEHHMKaM 3TOro pebeHka He3aB1CKMMO OT rPpakaaHCTBa M MECTa XXUTENbCTBA 9TUX POACTBEHHKOB;

2) ncreyeHme 12 MecsLEeB CO OHSA MNOCTYNNEHWS CBEAEHUIN O TakoM pebeHke B hefepanbHbli 6aHK AaHHbIX
0 OeTsx, ocTaBlmxcsa 6e3 noneyeHus pogutenen (ct. 1 ®egepanbHoro 3akoHa "O rocygapcTBeHHOM 6aHke
OaHHbIX O AeTAX, OcTaBLMxcsa 6e3 noneveHus pogutenen”).

B atux uensx ct. 11 ®egepansHoro 3akoHa "O rocygapCTBeHHOM OaHKe AaHHbIX O AeTsX, ocTaBLUMXcs 6e3
noneveHuns poautenen” ycraHaBnvMBaeT MNPaBWUO, COIMAcHO KOTOPOMY MHOCTpPaHHble rpaxpaHe u nvua 6e3
rpaxkgaHCcTBa, XXenawlue yCbIHOBUTb pebeHka, MMET NpaBo Ha OCTYN K KOHMAeHUManeHowm nHgpopmMauum o
OeTax Npy HaNM4YuM B COOTBETCTBYHOLLIEN aHkeTe pebeHka MHopMauun 0 Mepax, MPUHSTBIX OpraHaMu OMeKn U
NnoneynTenbCTBa, PErnoHanbHbIMKM onepaTopamMmn 1 degepanbHbiM ONepaTopoM, MO YCTPOMCTBY (OKas3aHuto
COAENCTBMA B yCTPONCTBE) pebeHka, ocTaBLleroca 6e3 nonevyeHus poautenemn, Ha BOCNUTaHWE B CEMbIO rpaxaaH
Poccuiickon ®egepaumn, NOCTOSHHO NPOXMBAOLLMX Ha Tepputopun Poccuiickon depepaumm. Ha ocHoBaHuu CT.
6 ykasaHHoro ®egepanbHOro 3akoHa WUHMOPMaUNst O MPUHATLIX Mepax Mo YCTPOMCTBY pebeHka BKoYaeTcs B
OOKYMEHTUPOBAHHOM BuAe B aHkeTy pebGeHka, opurnHan KOTOpOW XpPaHWUTCS Yy permoHanbHOro onepatopa GaHka
OaHHbIX O OeTHAX, ocTaBwmuxca 6e3 nonevyeHns pogutenen, a konvs - y cegepansHOro oneparopa.

Mpn BbiHeceHun cynebHoro pelueHns o6 ycbiHOBNEHUN cyn obsi3aH NpoBepuTb cobnogeHne HasBaHHbIX
npoueayp ¥ yCTaHOBMTb, NPeANPUHMMAanuUChb N MOMbITKM yCTponcTBa pebeHka B ceMbu rpaxgaH Poccuickoi
degepaumm MM B CeMbWM POACTBEHHMKOB pebeHka, npoxuBaloWwmx 3a pybexoMm, a Takke WCTeK 5u
LUECTUMECHYHBIA CPOK CO [HA NOCTaHOBKM pebeHka Ha yyeT B pegepanbHOM 6aHke AaHHbIX O AeTsX,
ocTaBLmxce 6e3 noneyeHns pogutenen (ct. 272 IMIK).

2. Ecnun pebeHka xenalT YCbIHOBUTb rpaxgaHe Poccuickon ®enepauum, NOCTOSIHHO MpOXMBAKLWME 3a
npegenamu tepputopun Poccuinickon defepauun, TO YCbIHOBMEHME TaKkKe HEBO3MOXHO [0 UCTEYEeHUs OJHOro
roga Co [HS MOCTYMNEHUs CBEAEHUI O TaKMx AeTaX B dpedepanbHbii 6aHK AaHHbIX O OeTsAX, OocTaBlumxcs 6es
rnorneyeHns poauTenen.

3. BasaBneHus rpaxgaH Poccuiickon depepaunmn, NnoCcTOSHHO NPOXMBAKOLWLMX 3a Npedenamn Tepputopun
Poccuinckon ®egepaumn, MHOCTPaHHbLIX rpaxgaH wunu nuy 6e3 rpaxgaHcTBa, Kenawlmx YCbIHOBUTL pebeHka,
sBnsoLlerocs rpaxgaHmHom Poccunckon ®epepauuun, nogatotcs B BepxosHbii Cya pecny6rnvku, KpaeBon,
obnacTtHou cya, cyq ropoga dedepansHOro 3HavyeHus, cyn aBTOHOMHOW obnacTt u ¢y aBTOHOMHOrO OKpyra no
MECTY XUTENbCTBA UNN MECTY HaxOXOeHUs YCbIHOBAEMOro pebeHka.



4. B cootBeTctBUM co cT. 126.1 CK P® poccumnckme yCbIHOBUTENW He BMpaBe MNOMb30BaTbCA MpU
YCbIHOBMEHMN yCryramu MOCpPeAHMKoB. Takoe npaBo, OAHAKO, MPEAOCTaBMEHO WMHOCTPaHHbIM rpaxaaHam,
KOTOpble MOTYT BOCNOSIb30BaTbCA MOMOLLbIO OPraHOB U OpraHM3aL il MIHOCTPaHHbIX FOCYAapCTB MO YCbIHOBNEHUIO
aeten Ha Tepputopumn Poccuickon ®depepaumn. 9Ty opraHbl U OpraHu3aumu OOMMKHbI OblTb YNONHOMOYEHb! He
TONbKO roCy4apCTBOM CBOEro npoucxoxaenust. NMoctaHoBneHnem MNpaeutensctea PP oT 4 Hosbpst 2006 r. N 654
(B peq. oT 16 gekabpsa 2014 r.) ytBepxaeHo NonoxeHne o 4eATENbHOCTM OPraHOB U OpraHn3aL i MHOCTPaHHbIX
rocyaapcTB MO YCbIHOBIEHUIO (yOo4epeHuto) aeten Ha TeppuTtopumn Poccuiickon degepaumm M KOHTpone 3a ee
ocyllecTBneHmeM. [aHHbIM MNOA3aKOHHBIM aKTOM OfnpedensaeTcs MNopsaaoK MOSyYeHUss STUMWU OpraHamu wu
OopraHn3aums My akkpeanTaumm.

5. Monoxenna ct. 127 CK P® "Jlnya, umerowme npaBo ObiTb YCbIHOBUTENAMU" MNPUMEHAOTCA K
MHOCTpaHUam 1 nuuam 0e3 rpaxgaHCTBa, XenawwuM YCbIHOBUTb pebeHKa, SABNSALWErocs rpaxgaHuHoOM
Poccuiickon ®depepauun, 3a uckrnodeHmem nogn. 7 n. 1 aton ctatbu. MIHbIMM cnoBamu, Ansi YCbIHOBNEHUS
TakoMy KaHauaaty B YCbIHOBUTENW HET HeoOXOAMMOCTU AoKasbiBaTb, YTO pa3Mep ero 4oxoda no3BonseT
obecneunTb YCbIHOBMSIEMOMY pPEOBEHKY MNPOXUTOYHBIA MWHUMYM, YCTaAHOBMEHHbLI B CyObekTte Poccuickom
degepauum.

Ha ocobeHHOCTM Npoueayp 1 AOKYMEHTOB, MOATBEPXKAAIOLLMX NPaBO MHOCTPaHLEB 1 v, 6e3 rpaxkgaHcTea
ObITb yCbIHOBUTENAMM, ObpawaeTca BHMMaHue B n. 14 MNoctaHoBneHus neHyma BepxosHoro Cyga PO ot 20
anpensa 2006 r. N 8 "O npumeHeHUM cygamy 3akoHOAATENbCTBa NPW paccMOTpeHun aen o6 yCbIHOBREHUU
(yoodepeHun) neten".

6. lMpu ycbiHOBRNEHUN pebeHka WHOCTPaHHbIMU FpaxgaHamu unv nuuamu 6e3 rpakgaHcTBa, a Takke
rpaxgaHamn Poccuinckon ®egepaummn, NOCTOAHHO NpoXMBaoLWMMK 3a pybexom, 1 BolBo3e pebeHka 3a npegensi
Poccuiickon ®denepaumm cyllecTBytOT OObEKTUBHbIE TPYAHOCTM B MOMyYEHMM OTyeTa 06 YCNOBUSIX XKMU3HU ©
BOCMNWTaHMSA YCbIHOBMNEHHOro pebeHka.

C uenblo ynopsagounTb KOHTPOSb 3@ YCNOBUSIMU XXM3HU YCbIHOBINEHHbBIX POCCUNCKNX rpaXaaH 3a pybexom
MpaButensctBom P® 6binn yTBepxaeHbl [lpaBuna MNOCTaHOBKM Ha YYeT KOHCYMbCKMU  YYPEXOAEeHUSMM
Poccuiickon ®depepauun peten, saensawowmxca rpaxgaHamu  Poccuiickon depepauum M yCbIHOBMEHHbIX
WHOCTpPaHHbIMU TpaxaaHamu unv nuuamu 6e3 rpaxpgaHctBa <1>. OgHako ykasaHHbIA akT He onpegensiet
MopsgoK OCYLLECTBIIEHWS KOHTPONS 3a YCroBusMM npebbiBaHMSA  YCbIHOBMEHHOrO pebeHka B Cembe
YCbIHOBUTENEN, Oa U HE MOXET ero onpeaensitb, MOCKONMbKY HX OOAUH M3 opraHoB Bnactn Poccunckon ®enepauun
He NMeeT IPUCONKLNM Ha TeEPPUTOPUM APYroro rocyaapcraa.

<1> Cwm.: lNoctaHoBneHue MNpasutensctea PP ot 29 mapTta 2000 r. N 275 (B peg. ot 30 gekabps 2017 r.).

Cyn Ha TeppuTopun Poccuiickoii deaepalun BripaBe MpOM3BECTU OTMEHY YCLIHOBMEHWUS MPW HanMuum
[10Ka3aTenbCTB, CBUOETENbLCTBYIOWMX O HAPYLUEHUU NPaB M WHTEPECOB YCLIHOBIEHHOTO 3a Py6eXoM, OHaKo
[anbHelillee UcrnorHeHne cyaebHoro pelueHns 1 Bo3spat pebeHka B Poccuio 3aBUCAT OT NPU3HAHWS PELLEHNS
POCCUINCKOrO Cyaia Ha TeppuTOpUM rocyaapcTea, rae HaxoauTcs peBeHoK.

Takum ob6pa3oM, KOHTPOSb 32 AENCTBUAMU YCbIHOBUTENEN, KOTOPbIE MPOXMBAIOT 32 pyOexom, hakTU4ecku
HEBO3MOXEH, 3a WCKMNYeHMeM Tex cnydaeB, korga Poccuiickaa ®Pepepaums  sABRseTcs  y4aCTHULEN
MEXOYHApPOLHbIX COrMNalleHni, npeaycMaTpuMBaloLWMX BO3MOXHOCTb TaKOrO KOHTPOMS, OCYLLECTBSEMOro
KOMMETEHTHbIMWM OpraHamu MpPVHUMAalOLEro rocyaapcTBa, KoTopble nepedalnT WHPOPMAUMIO O  KU3HM
YCbIHOBIEHHOro pebeHka opraHam Bnactu Poccuickon ®egepaumm <1>.

<1> Cwm., Hanpumep: porosopbl Mexay Poccuiickon depepaunen n WUtanbsiHckon PecnyGnukon o
coTpyaHuyectBe B obnactu ycblHOBNeHusa (ygodvepeHus) peten, Mmexagy Poccunckon depepauunen wu
®paHuy3ckon Pecnybnmkon o coTpyaAHUYeCTBE B 06racTy YCbIHOBMEHWS (YAouepeHns) AeTeNn.

YCbIHOBNEHNE [eTen, WMMEKLWMX WHOCTPaHHOE TrpaXKOaHCTBO, rpaxgaHamum Poccuiickon denepaumm
noduMHsieTcs "3akoHy cyga", T.e. 3akoHogaTenbCcTBy Poccunckon degepaumm B cooTBeTcTBUM € M. 2 CT. 166 CK
P®. lMpu atom B cooTtBeTcTBUMM C ab63. 4 n. 1 cT. 165 CK P® Heobxoammo nomnyynTb corfiacue 3akoHHOro



npencraBuUTenA pe6eHKa M KOMNETEHTHOro opraHa rocygapcrtea, rpaxgaHMHOM KOTOPOro ABNAETCA pe6eHOK, a
Takxe, eclim 31o Tpe6yeTc;| B COOTBETCTBMU C 3aKOHOOATESNIbCTBOM YKa3aHHOro rocygapcrea, cornacue pe6eHKa
Ha yCbIHOBJ1EHUE.

Oneka n none4ynTenbCTBO C "MHOCTPaHHbLIM 3fieMeHTOM". B HacToswee Bpemsa Poccusi He yyacTByeT B
Kakmx-nmbo MexayHapoOHbIX akTax, COAEepXallMxX HOPMbl MaTepuanbHOro npaea, perynupyloime Ooneky u
noneynmTensCcTBO C WHOCTPAHHLIM  3MIEMEHTOM, WM B  MEXOYHapOOHbIX aKTax, YyCTaHaBNMBAKLLMX
TpaHCHaUMOHanbHble Mpoueaypbl MPU3HAHUS WM BOCCTAHOBIIEHMSI OMEKU M noneynTenscrTBa. Mexagy Tewm,
HanpuMmep, rocygapcrBa - yyacTHukM CoseTa EBponbl 3aknoumnu Takoro poga cornaweHve - KoHBeHuuo o
NPU3HaHUN N NUCNONHEHNN pPEeLUEHUIA OTHOCUTENBHO YCTAHOBEHUS OMNEKN Had AeTbMU U BOCCTAHOBMNEHUSI TaKon
Ooneku.

Poccuiickaa degepaums, Kak yxxe roBopunoch, ydactByeT B MUHCKOM KOHBEHLMM O MPaBOBOW MOMOLLM U
NPaBOBbIX OTHOLUEHMAX MO FPaXKAaHCKUM, CEMENHbIM U YronoBHbIM gernam 1993 r. OToT MexayHapoaHbIA aKT
copepxur (cT. 33) cnegytone KONNM3NOHHbIE HOPMBI:

- Npn YCTaHOBJIIEHMN WK OTMEHE ONeKn n nonevnTenbCcTBa noaoNnexnuT MNpUMEeHeHU NNYHBIA  3aKOH
pe6eHKa, npu 3TOM 005s13aHHOCTb MNPUHATL ONeKy U none4vynTernbCTBO onpeaendeTca JIM4YHbIM 3aKOHOM OlNeKyHa
nnun none4vnTens,

- BHYTpEeHHME NpaBOOTHOLWIEHUA ONEKN U nonedynTernbCTBa pPerynmpyroTcAa 3aKOHOM rocygapcrea, KOTOpoe
npon3Besio yCTaHOBJIEHNE OMNeKn.

AHarnornyHole nonoxeHus cogepxatca U B cT. 36 KWWWHEBCKOW KOHBEHLUMW O MPaBOBOW MOMOLUU U
NpaBOBbIX OTHOLUEHUSIX MO rPaXgaHCKUM, CEMEVHbIM 1 YronoBHbIM aenam 2002 r.

Hopmbl, perynupytoLine OTHOLLEHUST OMEKN U MONevYnTenbCTBa C MHOCTPAHHLIM 3J1IEMEHTOM, coAepXXaTcs
TaKke B HauuoHanbHOM 3akoHogaTenbcTBe Poccunckon Pepepauun. Cratba 1199 K PP umcnonbayer
aHanoruyHble nepeyvvcrneHHblM  Bbille  KOMJIM3UOHHbIE  MpUBA3KM, A06aBnss, 4YTO K BHYTPEHHUM
NPaBOOTHOLLEHUAM OMekn (noneymTenscTBa) B Crydae, Korga nuuo, Haxoasuweecs NO4  Onekown
(moneunTenbLCTBOM), MMeeT MEeCTO XutenbctBa B Poccunckon denepauuun, NpUMEHSETCA pOCCUIACKOE NpaeBo,
ecnn oHo bGornee GrnaronpuATHO ANst 3TOro nmua.

§ 5. YcTaHoBRneHve cogepxaHus 1 orpaHmyeHne npumMeHeHns Hopm
WHOCTPaHHOro CeMenHoro npasa

I'Ipo6neMb| YCTaHOBIEHUA coepXXaHnd HOPM MHOCTPaHHOro ceMenHoro npaBa 3aTparmBaroT HEe TOJ1IbKO
CyAbl, HO 1 OpraHbl 3anNMCn akToB rPaXAaHCKOro COCTOAHUA, OpraHbl ONMekn u nonevynTenbCcTea U 4p.

[MpMeHeHMe HOPM MHOCTPAHHOrO CEMENHOIo Npaea BKo4YaeT B cebs cnegytowme acnekTbl:

1) NOpsSAOK yCTAHOBNEHMSA COOEPXKaHUA MHOCTPaHHOrO CEMENHOro Npaga;

2) NopsiAoK TOMKOBaHWS U OCOBEHHOCTU NPUMEHEHNS NHOCTPaHHOIo Npasa;

3) onpeaeneHne HanU4uMs OCHOBAHMI AN 0TKasa B NPUMEHEHUN MHOCTPaHHOrO CEMENHOIo NpaBga;

4) nopsagok MpUMEHEeHUs mMaTepuanbHOro mnpaBa NPW HEYCTaHOBMEHUW CcodepXXaHus WHOCTPAaHHOMo
CeMenHoro npasa.

MpYMeHeHNe HOPM WHOCTPaHHOIO CEMEWHOro npaBa MPOMCXOAMT B COOTBETCTBUM C KOSIM3UOHHBIMU
HOpMamW, KOTOpble cofepkaT OTChINIKY K MpaBy OrnpefAeneHHOro rocyaapcTea, kak Poccuiickoi ®egepaumu, Tak u
ApPYrux rocygapcrB.

CornacHo n. 1 cT. 166 CK P® npu npumMeHeHMN HOPM MHOCTPAHHOIO CEMEWHOro npaBa coAaepkaHue
3TUX HOPM YCTaHaBNMMBaeTCA B COOTBETCTBUM C WX oduumnanbHbIM TONKOBaAHMEM, NPaKTUKOWN
NPUMEHEHUA U OOKTPUHOM B KOHKPETHOM MHOCTPAHHOM rocygapcTBe. OTO O3HA4aeT, YTO MHOCTPaHHOEe
NpaBo OOMKHO NPUMEHATLCS Tak, Kak OHO NOHUMAETCS N NPUMEHSETCA B COOTBETCTBYHOLLEM rocyAapCTBe.

BaxHoe 3Ha4yeHune npun nony4vyeHun VIH(*)OpMaLI,VII/I OTHOCUTEJIbHO NHOCTPAaHHOIo 3aKkoHogaTesnbCTBa UMEKT



MeXayHapoaHble 4OroBOpkLI, ONpeaensowme Takon nopsgok oomeHa nHdopmMaLlmen, 1 KOMNeTEHTHbIE OpraHbl. B
yacTHocTn, EBponerickass kOHBEHUMsT 06 MHGOPMAUUM OTHOCUTENBbHO MHOCTPAHHOrO 3aKOHO4aTEeNnbCTBa
(NMonpoH, 7 noHa 1968 r.) <1>, cornmacHo koTopoun [orosapuBatomecs CTOPOHbI 065A3y0TCS NpefocTaBnsaTb
Opyr Apyry B COOTBETCTBMM C MOMOXEHWsIMU HacToswen KoHBeHUMW WHgOopMauuio, KacatLLycs CBOEro
3aKoHogaTenbCTBa U Npoueayp B rpaxaaHCKow M KOMMep4Yeckon cdpepe, a Takke ux cyaebHOM CUCTEMDI.

<1> Mo MNoctaHoBneHuto Coeta MuHmuctpoe CCCP ot 28 aekabps 1990 r. N 1351 CCCP npucoeanHuncs
k HacToswen KonseHummn. KoHBeHumst Bctynuna B cuny ansg CCCP 13 mas 1991 r. (bionneteHb MexayHapoaHbIX
porosopos. 2000. N 1).

Kak npaBuno, cygbl He obnagaloT Heobxooumon uMHGOPMAaLMEN OTHOCUTENBHO WMHOCTPAHHOTO
3aKoHOOATeNbLCTBA, a Takke MOHUMaHMSA ero copepXaHusi n ocobeHHocTeln npumeHeHus. Okas3aTb MOMOLLb B
YCTaHOBIEHUN COAEPXKAHUS HOPM MHOCTPAHHOTO CEMENHOIO Npaea MoryT:

1) MunnctepcTBo toctuumm Poccunckon ®enepaumn (qanee - MuHioct Poccun);
2) opyrue KoMneTeHTHble opraHbl Poccuitckon depepaumu;

3) aKcnepThl;

4) 3anHTepecoBaHHble nuua.

Cratban 2 EBponenckon KOHBEHLUMM 00 MHEOpPMaLMM OTHOCUTENbHO WMHOCTPAHHOrO 3akoHOAAaTernbCTBa
rnacut, 4to kaxxpas [JoroBapuBatowlasics CTopoHa cO34aeT MM HasHavaeT efuHbI opraH Ansi NosyyvyeHus
3anpocoB 06 MHdopMaLMn U AN NpUHATAS Mep Mo 3TUM 3anpocaM. lMonyyarolwee ydpexgeHne MoxeT ObiTb
nMbo MUHUCTEPCKUM AenapTaMeHToM, Mo APYrMM rocy4apCTBEHHbLIM OPraHoM.

MwuHiocT Poccum B cootBeTCcTBMM € noAan. 27 n. 7 MNMonoxeHus o Munnctepctse toctuumm PO ocywectenseT
ob6MeH npaBoBoOr MHGOPMAaLMEN C MHOCTPAHHBIMU FOCYy4apCcTBaMU. YUpexaeHust ICTULMN OKa3biBaloT MOMOLLb B
YacTu npegocTaBneHns nHopmaumm o cogepaHum npaea B COOTBETCTBUN C MEXAYHAPOAHbIMU JOroBOpaMu O
npaBoBoOW NoMoLLM (Hanpumep, cT. 2 [oroBopa mexay Poccuiickon ®enepauven n Pecnybnukon KeipreidctaH ot
14 ceHTa6psa 1992 r. "O npaBoOBOKM MNOMOLLM M NPABOBbLIX OTHOLLEHMSAX MO FPaXX4aHCKNM, CEMEWHbIM U YTONTIOBHbIM
nenam").

K apyrmm komneTeHTHbIM opraHam Poccuiickon ®deanepaumm OTHOCATCS Npexae BCEro KOHCYIbCKue
OpraHbl, OEWCTBYIOLLME B COOTBETCTBMM C KOHCYNbCKMMWU KOHBeHuusimu. CornacHo n. 8 [lonoxenus o
KOHCYINbCKOM yupexaeHun Poccuinckon ®Pepepaumm, yTBepxaeHHoro Ykasom NpesvgeHta PO ot 5 Hosi6psa 1998
rr N 1330 <1>, B YHKUMM KOHCYIbCKUX Yy4YpexaeHuh BxoauT ¢opMMpoBaHMEe ©OaHKOB [OaHHbIX MO
3aKkoHo4aTenNbCTBY rocyaapcTs nNpebbiBaHms.

<1> C3 P®. 1998. N 45. CT. 5509.

B kayecTBe aKkcnepToB, T.e. CMeuuanncToB B 00nacTy MHOCTPAHHOIO npaea, MOryT BbICTynaTb HE TOSbKO
crneumanucTbl POCCUNCKUX TFOCYAApCTBEHHbIX OpraHusauui, HO Takke npeacTaBUTENU MexXayHapoaHbIX,
WMHOCTPaHHbIX, HEroCyaapCTBEHHbIX opraHu3aumi. CornacHo n. 6 cT. 2 ®egepanbHoro 3akoHa ot 31 mas 2002 r.
N 63-d3 "O6 apgBokaTckoMm pOesaTenbHOCTM W agBokaType B Poccuiickon @Pepepaumn” <1> agBokaTbl
WMHOCTPaHHOro rocyaapcTea MOryT OKkasblBaTb IOPUANYECKYH NOMOLLb Ha Tepputopun Poccunckon ®egepaumm no
BOMpOCaM NpaBa [aHHOr0 MHOCTPaAHHOrO rocygapcTBa Mpy YCrOBUWM perncrTpaumm B creumanbHOM peecTpe B
cooTBeTCcTBMM C [Nprkazom MuHiocta Poccum ot 31 mniona 2012 r. N 151 "O6 yTBepxaeHun AGMUHUCTPATUBHOMO
pernameHTa npegocrtasneHns MumHuctepcTBoM toctuumm Poccunckon depepaumm rocyaapCTBEHHOW YCnyru no
BeJEHVI0 peecTpa afBOKaTOB WHOCTPAHHbLIX rOCY4apCTB, OCYLIECTBASAOLWMX aABOKaATCKYyl0 AEeATerbHOCTb Ha
Tepputopun Poccuiickon Pepepauun” <2>. bes peructpauum B YykasaHHOM PeecTpe ocyLlecTBrieHue
afBOKaTCKON OeATenbHOCTW agBokaTaMyM WHOCTPaHHbIX rocygapctB Ha TeppuTopum Poccuickon ®egepaunmn
3anpeLyaeTcs.



<1> C3 P®. 2002. N 23. Ct. 2102.
<2> Poccumnckas raseta. 2012. 22 asr. N 192.

OkcnepT MoxeT ObiTb OnpedeneH kak no WMHMUMATMBE cyda, Tak U MO WHMLMATMBE CTOPOH, APYrux
3aMHTepecoBaHHbIX Nuy, ydacteylowux B gerne. Cya, Kak npaBunio, OCYLLeCTBNSAET Ha3BaHHble OENCTBUSA Ha
cTaaum NoaroToBKM K cyaebHOMY pas3bupaTenbCTBy.

B cootBetctBMM ¢ ab3. 3 n. 1 cT. 166 CK P® 3amHTepecoBaHHble nuua BnpaBe NpeaAcTaBnsATb
AOKYMEHTbI, NoATBepXAarlWme coaepxaHne HOPM MHOCTPAHHOrO CeMeMHOro npaBa, Ha KOTOpPble OHM
ccbinarTcA B 060CHOBaHUE CBOUX TPe6OBaHUM UMM BO3paXXeHUM, U MHbIM 06pa3oM coaencTBoBaTb cyay
MNU opraHamM 3anucKu aKTOB FPaXaaHCKOro COCTOSIHAAA U MHbIM OpraHam B YyCTaHOBNIEHUM copepKaHus
HOPM MHOCTPaHHOro cemenHoro npasa. Cyg unu MHble Ha3BaHHbIE OpraHbl He MOryT TpeGoBaTb OT AaHHbIX
vy, NpeacTaBrneHns OOKYMEHTOB, NOATBEPXAAWMX codepXaHue HOPM WMHOCTPaHHOrO npasa, Tak Kak 3To
ABNSETCH UX NPaBOM, a He 0693aHHOCTLIO.

Ha npakTuke He Bcerga peanusyloTcsi BbllLleHa3BaHHblE BO3MOXHOCTW YCTAHOBIEHUS HOPM MHOCTPaHHOIoO
npaBa. [ns paspelleHnss CrnopoB Mpu OTCYTCTBMM MHGOPMaUMM O COAEPXKaHUM HOPM WHOCTPAHHOrO MpaBa
poCCcUCKMe CyAdbl, OpraHbl 3arca W Apyrme opraHbl NMPUMEHSIOT OOHOCTOPOHHION KOJUITM3MOHHYI0 MPUBSA3KY
"3akoHa cyga", T.e. 3akoHogaTenbcTBa Poccuiickon Pepepaumm B cootBeTctBUM € n. 2 cT. 166 CK Po®.
3akoHoOaTeNbLCTBOM He onpeaeneH Cpok, Mo UCTEYEHMM KOTOPOro B Cliydae HeyCTaHOBMNEHUS COOEpPXKaHUA HOpM
WHOCTPaHHOIO MpaBa MOXHO MPUMEHSITb POCCUMICKOE 3aKOHOAATENbCTBO. ATO OOYCNOBMEHO B ONpeneneHHoMN
CTEeMNeHn u TeMm, YTO AaHHble AEWCTBUS LOIDKHbI COBepLuaTbCsa Mpexae BCero Ha cTaguv NoaroToBkM gena K
cynebHomy pasbupaTenbcTtBy, cpoku koTopon MK P® He npegycmMoTpeHsl.

[pyrum ocHoBaHMeM ANs HENPUMEHEHNS aKTOB MHOCTPaHHOIO CEMEWHOro NpaBa SABNAETCA NpoTuBopeYme
3TMX HOPM OCHOBaMm npasonopsigka (nybnuyHomy nopsigky) Poccuiickon ®epepauun. Oroopka o nyGnnyHom
nopsigke xapaktepHa nns GonblUMHCTBA CTpaH, B 4YacTHocTM ans Asctpuu, Bpaswnuu, Fepmanun, peuwnm,
Wtanuu, MopTyranum n gp. OroBopka 0 NyonM4YHOM NOpsSAKe XapaKTepHa v s ApYrMx HOPMaTMBHBLIX MPaBOBbIX
aKkToB, a Takke AN MexayHapoaHbiX goroBopoB. B c1. 1193 'K PO ykasbiBaeTcs Ha TO, YTO OTKa3 B MPUMEHEHUN
HOPMbl MHOCTPAHHOrO MnpaBa He MOXET OblTb OCHOBAH TOSMIbKO Ha OTNNYMM MPABOBOW, MOSIMTUYECKON WU
3KOHOMUYECKON CUCTEMbI COOTBETCTBYIOLLErO0 WHOCTPAHHOrO rocygapctBa OT MNPaBOBOW, MONIMTUYECKOM WK
3KOHOMUYeckon cuctemMbl Poccuiickon depeparmm, YTO MOXET UMETb 3HaYeHWe N Ang cCeMenHoro npasa.

TepMuH "nyonuyHbIi MopsgoK" NMOHMMAaeTcs Mo-pasHoMy. B 3akoHogaTenbCTBE pasHbiX CTpaH U B
POCCUMIACKOM 3aKOHOOATENbCTBE, KaK M B MEXAyHapOAHbIX OOroBopax, MPUMEHSIOTCA pasHble hOpMYMPOBKN.
Mog TepmmHOM "nyOnnuHbIi  NOPSAJOK" MNOHUMAKTCA MpeXae BCEro OCHOBOMOMarawlme  MNpUHUMNGI
npaesonopsgka, a WMEHHO nonoxeHna KoHctutyumn PO, npuHUMNbL FpaxgaHCKoro 3akoHo4aTenbCTBa,
npeaycMmoTpeHHble cT. 1 K PO, npuHUuUnbl ceMenHoro 3akoHoaaTenbCcTBa, npeaycMoTpeHHble cT. 1 CK P, u ap.

B HayKe NpuHATbI ABe KoHuUenuun I'Iy6J'II/I'~IHOFO nopaaka: Nno3nTUBHaA U HeratuBHasA.

ABTOpPOM MNO3UTMBHOW KOHLENUUU HasbiBaoT paHuysckoro ydyeHoro XIX B. [lMunne. [MosuTuBHas
KoHuenuus onpegensieT NybnuyHbln NOpsSAOK MyTeM MEepPeyYnCrieHnst 3aKOHOB, MPUHLIMMNOB, KOTOPbIE OOJIKHbI
NPUMEHSTLCA HE3AaBUCKMMO OT COAEPXKaHMSI HOPM MHOCTPAHHOTO Npaea.

HeratMBHas koHuenuus nybnuyHoro nopsigka onpegerneHa B cT. 6 BBogHoro 3akoHa k 'epmaHckomy
rpaXgaHCKoMy YNOXEHWo, COrflacHoO KOTOPOM NpaBoBasi HOpMa WHOCTPAHHOrO rocyaapcTBa He NpUMeHseTcs,
ecnn ee NpMMeHeHue BeJeT K pe3ynbTaTy, KOTOPbI SBHO HECOBMECTUM C OCHOBHbLIMU MPUHLMNAMU repMaHCKoro
npasa. [py 3TOM onpenenseTcss WHOCTPaHHbLIA 3aKOH, KOTOpbIi HEe MOXeT OblTb MPUMEHEH B Ccryyae
NPOTMBOPEYMS HauuoHanbHOMYy nyGnuMyHomy nopsgky. [Ons cemenHoro npaea Poccuiickon ®depgepaunmn
XapakTepHa HeraTuBHasa KOHLeNUus.

OroBopka 0 MyOnM4YHOM MOpPSAKE MPUMEHSETCS NPW MPU3HAHUU U UCTIONHEHUN PELUEHUM WHOCTPaHHbIX
cynoB. Tak, ecnu peLleHne MHOCTPAHHOIo cyaa NpoTMBOpeYmnT nybrmyHomy nopsaky Poccuiickon ®epepauum, 10
OHO He MoXeT OblTb Mpu3HaHO B Hawewn cTpaHe. [logobHble OroBOpkW COAEepXaTCs U B MeXAyHapOAHbIX
cornaweHuax, Hanpumep B CT. \ KOHBeHLLI/IVI O nNpuU3HaHun n npueegeHun B UCNONTHEHNE WHOCTPaAHHbIX



apbuTpaxHbix peluenunn (Hoto-Mopk, 29 gekabps 1958 r.) <1>.

<1> PatnduumposaHa lNpesngnymom BepxosHoro Coeta CCCP 10 asrycra 1960 r. ina CCCP BcTtynuna
B cuny ¢ 22 Hosi6psa 1960 r. (BecTHuk Biicwero ApbutpaxHoro Cyga P®. 1993. N 8).

CornacHo cT. 24 KoHBeHUMM O 3awmTe AeTel U COTPyAHMYecTBe B 06NacTv MeXrocyaapCTBEHHOro
ycbiHoBNeHus (Maara, 29 mas 1993 r.) B npu3HaHWM yCbIHOBEHUs B nobom [JoroBapuBaroemcs rocynapcrae
MOXeT ObITb OTKa3aHO TOSbKO B TOM Clyyae, eCn YCbIHOBIIEHME SBHO MPOTUMBOPEYUT ero ny6nnyHomMy nopsiaky,
npuyem nHTepecol pebeHka 4OMKHbI ObITb YYTEHbI.

B kayecTBe NMpUMEpPOB NPOTMBOPEYMSI POCCUMUCKMM MNpUHUMNAM MNybnnyHoro nopsigka MOXHO HasBaTb
HOPMbl MHOCTPaHHOIrO 3aKOHOA4ATENbCTBA O HEPABHOMPABUM MYXYMH W XKEHLUUH, nonuvramHbix 6pakax. OgHako
Takve npoTMBOPEYMS He MOryT CIyXWTb OCHOBaHMEM [ns OTka3a B MPU3HaHUM COOTBETCTBYHOLLMX
NPaBOOTHOLLUEHUIN, BO3HUKLIMX B CTpaHax, rae AeWCTBYIOT AaHHble HOpMbl. Tak, 6yayT npusHaHbl B Poccum
npaBoBble MNOCNEeACTBMS PacTOpXeHWss Opaka, OCYLUeCTBIIEHHOro 3a rpaHuuen, Mo OCHOBaHWo, He
npeaycMOTPEHHOMY POCCUNCKUM 3aKOHOL4ATENbCTBOM.

CopepxaHve noHATMA "nybnuuHbii nopsigok Poccuiickon depepaumn” He coBnagaeT C COAEpXKaHWEM
HaLUMoHanbHOro 3akoHogatenscTBa Poccuiickon ®epepauum, YTo NOATBEPXKOAAETCA U CyaeOHOM NpakTUKonm <1>.
Tak, BepxoBHbin Cyg P® B 1998 r. pasbsicHan: "lMockonbky 3akoHopaTtenbctBo Poccuiickon Pepepauun
Jonyckaet nNpUMEHeHWe HOPM MHOCTPaHHOro rocygapctea (ctatba 28 3akoHa Poccuiickon ®depepauum "O
MEeXOyHapO4HOM KOMMEpPYECKOM apOuTpaxe"), Hannyune npUHLMNNANbLHOrO pasnuuma Mexgy POCCUACKUM
3aKOHOM U 3aKOHOM ApYroro rocygapcrsa camo no cebe He MOXKET ObITb OCHOBaHMEM 1S MPUMEHEHWSI OFOBOPKU
o nybnuyHom nopsigke. Takoe MPUMEHEHME 3TOW OroBOPKM O3HA4YaeT OTpulaHue npumeHeHust B Poccuickom
depepaumm npaBa MHOCTPAHHOIO rocygapcTea Boobue. Mog "nybnudHeiM nopsakom Poccuickon ®epepaunn”
NMOHMMAatOTCA OCHOBbI 00LEeCTBEHHOro CTposi Poccuickoro rocypgapctea. OroBopka O nybnuyHoM nopsigke
BO3MOXHa NULb B TeX OTAENbHbIX Cry4asx, Korga NpUMEHeHUe WHOCTPaAHHOro 3akoHa MOrno Obl MopoauTb
pesynbTaT, HeJONYyCTUMbINA C TOYKM 3PEHNA POCCUNCKOrO NPaBOCO3HaHMA" <2>.

<1> OnpegeneHne BepxoBHoro Cyga P® ot 25 ceHTtabpst 1998 r. // bronneteHb BepxoeHoro Cypna PO.
1999. N 3.

<2> Tam xe.
B apyrom OnpegeneHun BepxoBHbin Cyn P® npeanoxun noHMMaTb nog "nyGruvuyHbIM - NOPSOKOM

Poccuiickon ®egepaunn”, B HaCTHOCTM, OCHOBbLI NpaBonopsiaka Poccuinckon degepauunm, KoTopble 3akpensieHbl B
nepsyto ovepeb B KoHcTUTyLmm P® 1 3akoHax Poccunckon denepaunm <1>.

<1> Onpegenenne BepxosHoro Cyga P® ot 30 masa 2000 r. N 5-I'00-63.

B n. 1 uHdopmaumoHHoro nucbma lNpesnguyma BAC PO ot 26 cdespansa 2013 r. N 156 "O630p npakTukm
paccMOTpeHUs apBbuTpaxHbIMW cydamu Aern O MPUMEHEHUU OroBOPKM O NYyGrMYHOM NOpPsiAKe Kak OCHOBaHWS
oTkasza B MpPU3HAHWM W NPUBEAEHWM B WCMOSIHEHME WHOCTPaHHbIX CyaebHbIX M apbuTpaxHbIX peLleHnin"
npegnaranocb nopg nybrnMyHbLIM MOPSAKOM MOHUMAThL "PoyHAameHTanbHble NpPaBoOBble Havana (NpYMHUMNbI),
KoTopble 06nagaloT BbICLEW MMNEPaTUBHOCTBIO, YHWBEPCANbHOCTbIO, 0CODON O6LeCcTBEHHON U nybnuyHown
3HAYMMOCTbIO, COCTaBMAIOT OCHOBY MOCTPOEHUS SKOHOMWYECKOW, MOMNUTUYECKOW, MpPaBoOBOW CUCTEMBI
rocygapctBa. K Takum Havanam, B 4aCTHOCTW, OTHOCUTCS 3anpeT Ha CoBeplleHue [OeWCTBUN, NpsMo
3anpeLleHHbIX CBepxuMnepaTuBHbIMM HOpMamK 3akoHodaTtenbctBa Poccuiickon ®egepauun (ctatbs 1192
paxxgaHckoro kogekca Poccuickon depepaumu...), ecnv aTuMmM 4eAcTBUSIMUM HaHocUTCs ywepb cyBepeHUTeTy
unu 6GesonacHOCTM rocygapcTBa, 3aTparvBaloTCA WHTepecbl GonblIMX coumarnbHbIX pyMn, HapyLllaTcs
KOHCTUTYLUMOHHbIE NpaBa 1 cBo60Abl YaCTHbIX Ny <1>.




<1> BectHuk BAC P®. 2013. N 5.
lMpumeHeHne oroBopkn O nybrnmMyHOM nopsigke obycrnoBnMBaeT MOCTAHOBKY Bompoca O NPUMEHUMOM
npase, NOCre TOro Kak B pe3ynbTate AeNCTBUS yKa3aHHOW OroBOPKM ObINO UCKMIOYEHO NPUMEHEHUE BbIGPaHHOMO
Ha OCHOBE KOMMU3MOHHOW HOPMbl MHOCTpaHHoro npasa. B cootBetctBUMM co cT. 167 CK P® B atom cny4yae
npUMeHsieTca 3akoHodaTenbcTBo Poccuiickon ®epepaunn.
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