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ITPEANCIOBUE

BHumaHuto unTaTenei npeanaraercs yueOHuUK 1o Kypcy «CemeiiHoe rpa-
Bo». B naHHOI1 paboTe paccMaTpuBalOTCs BOITPOCHI CEMEMHOIO Mpasa, U3yye-
HUE KOTOPBIX MPEIYCMOTPEHO YUYEOHBbIMU IJIAHAMU IOPUANYECKUX BBICIIUX
yueOHBIX 3aBEIECHUIA.

HacTtosimuii yaeOHUK 3HAKOMUT YMTaTes et ¢ OCHOBHBIMU MOJIOKEHUSIMU
ceMeiiHoro mpasa, ¢ UCTOpHEeil pa3BUTHSI OCHOBHBIX MUHCTUTYTOB CEMEHHO-
o Mpasa, C JOPEBOJIOLIMOHHBIM, COBETCKUM U 3apYOEXKHBIM CEMEHBIM 3a-
KOHOAATEJIbCTBOM, a TAKXKe C COBPEMEHHBIMU TEHASHLIUSIMU Pa3BUTUST POC-
CUICKOr0o CeMEMHOTrOo Mpasa.

B xHure mpoaHanu3upoBaHbl BCE OCHOBHBIE BOMPOCHI Kypca: MpeaMeT
1 METOJ, CEMEWHOro IMpaBa, ero UCTOYHUKU U TMPUHIIMIIBI, UHCTUTYT Opa-
Ka, TMYHbIC U UMYILECTBEHHbIE OTHOLLIEHUS MEXY CyIpyraMu, 0COOEHHO-
CTU POAUTETBCKUX TPABOOTHOLIEHU I, aTUMEHTHbIE 00513aTeIbCTBA, DOPMBI
YCTPOICTBA eTeii, OCTaBIIMXCS 0e3 MOoneYeHUs poauTeei, 0COOEHHOCTU
CeMEWHbBIX OTHOLIEHUI C yYaCTUeM MHOCTPAHHOT'O 2JIEMEHTA.

Cpenu HanboJIee BaxKHBIX TPaAKTUYECKUX MPOOJIeM CEMEIHOTO Mpasa, pac-
CMaTpuBaeMbIX B yUeOHMKE, HAMOOJIbIIYIO aKTyaJIbHOCTh TPUOOPETH BOIPO-
Chbl, BOZHUKAIOIIIUE MTPU PACCMOTPEHUM CEMEMHBIX CIIOPOB B Cyldax, B 4acT-
HOCTU CITIOPOB O pa3zelie UMYIIECTBA, O PACTOPXKEHUU Opaka, O B3bICKAHUU
QJTUMEHTOB, 00 YChIHOBJIeHUM. [1pu paccMOTpeHUU MPAKTUYECKUX MPOdIeM
HCMOJIb30BaHbl CyeOHbIe fesia u3 mpakTuku BepxoBHoro Cyna Poccuiickoit
Deneparuu, 06JJaCTHBIX, KPAaeBbIX U IPYTUX CYIOB 0011ei 1opucaukimu Poc-
cuiickoit degepannu.

OCHOBOI M3yYeHUsI TEOPETUUECKUX MPOOJIEM NEeHCTBYIOIIETO 3aKOHO-
natenbcTBa ctain CemeliHblil Kogekce Poccuiickoit denepaiinu, oTaeabHbIC
HOPMbI KOTOPOTO B COOTHOIIEHUHU C NIPYTMMU HOPMATUBHBIMU MPABOBLIMU
aKTaM1 1 MeXIyHapoIHbIMU foroBopamu Poccuiickoit @enepaliny aHaIu3mu-
DPYIOTCS B HACTOSIILIEM YUEOHUKE MPUMEHUTENIbHO K TeMaM yJ4eOHOI porpam-
MBI 10 ceMeitHoMY TpaBy. [TonpoOHbBIi MpaKTUUECKUIA aHAJIM3 HOPM JaHHOTO
Konekca npencrasieH B kHure «IlocrateliHbiit KoMMeHTapuii K CemeitHO-
My Konekcy Poccuiickoit @enepanyn, @enepaibHoMy 3akoHy «O0 omeke
U TIorneynTesbeTBe» 1 MenepaibHOMY 3aKoHY «O0 akTax rpa’kJIaHCKOIro Co-
CTOSIHUSI»» TIOJl peAaKIMeil aBTopa 3TOro MpenucioBusi, Bbiieniieit B 2012 r.
B u3nareabcTBe «CTaTyT».



Ipenucnosue

Ocob6oe BHIMaHNE B YICOHUKE YIEIIeTCS TOTOBOPHBIM MHCTUTYTaM Ce-
MEITHOTO TIpaBa, peryJIMpyeMbIM HOPMaMH He TOJIBKO CEMEITHOTO, HO M rpa-
JKIAHCKOTO 3aKOHOIATEIBCTBA, a UMEHHO OpavHOMY JIOTOBOPY, A TMUMEHTHO-
My coriamieHuio u ap. ITogpo6Ho npoaHanu3upoBaH PenepalbHBIN 3aKOH
«0O0 omeke 1 MOMNEeUYNTEIbCTBE» U aKThI, IIPUHSTHIC HA €0 OCHOBE.

B pabote ucroab30BaHBI COBPEeMEHHOE 3aKOHOIATEILCTBO PoccuiicKoit
Deneparun u 3apy0OeKHBIX CTpaH, CyacOHAas MPAKTHUKA, MEXKIYHAPOIHBIC M0~
TOBOPHI, a TAKKE TOPEBOTIOLIMOHHAS JINTEPaTypa.

VY4eOHMK npenHa3HavYeH 71T CTYICHTOB, OOYJAIOIIMXCS B BBICIITNX IOPH-
IMYECKUX YUeOHBIX 3aBeACHUSIX 10 crienanbHOCTU «[IpaBoBeneHMe», IS
aCIIMPaHTOB, IIpeTIoIaBaTelieii OPUINIeCKIX BY30B.

11.B. Kpawenunnuxos

JHexabpn 2015 .



BBEIEHUME

CemMeiiHoe MpaBo MPeACTaBIsieT COO0H COBOKYIHOCTb MPABOBBIX HOPM,
PEeryaupylolmx cemeitubie oTHoeHUs. CylIecTBYIOT pa3IuyHbIe TOUYKU 3pe-
HUS Ha IOPUINYECKYIO PUPOLY CEMEHHOTO MpaBa, B YaCTHOCTHU MPU PacCMO-
TPEHUU BOMPOCA O TOM, SIBJISIETCS JIU CEMEHOE MPaBO CaMOCTOSITEIbHOM OT-
pacjblo WY MOA0TPACIbIO IpakaaHCcKoro nmpasa. JlaHHblii Boripoc B Poccuu
cTaj npeaMeToM oocykaeHus B KoHile 30-X I'T. MPOoIILIOro BeKa, ucciaenona-
TeJIW NePUOAMYECKHU BO3BPAIIAIOTCS K TUCKYCCUU MO0 9TOMY IMOBOY.

Kax onpenensn A.M. 3aropoBcKuii, ceMbsl €CTb IpyTIIa JIUL, CBI3aHHBIX
OpakoM WJIA POJACTBOM, JKUBYIIIMX COBMECTHO APYT C IPYTOM'.

[IpaBoBOE peryJMpoBaHue ceMEMHBIX OTHOIICHWI MMEJIO 3HAYMTETbHBIN
TEPHOJ UCTOPUYECKOTO Pa3BUTHsI — OT IMEPBOOBITHOM, TTaTpUapxaibHOil ce-
MBU JI0 COBPEMEHHOI MOHOTaMHOI1, OT 00bIYaeB 10 KOAM(UIIMPOBAHHBIX aK-
TOB, PETYJIUPYIOIIMX CEMEUHbIE OTHOLLIEHUSI.

B GosbIIMHCTBE TOCYIapCTB CeMEHbIE OTHOILIEHUST PETYIMPYIOTCS Ipa-
JKIAHCKMM 3aKOHOAATEJbCTBOM, a TAKXKe CIELMaTbHBIMU 3aKOHAMMU, 3a4a-
CTYI0 pa3pO3HEHHbBIMU, 10 BOMIpocaM Opaka, MpaBOBOIO MOJOXKEHUS KeH-
IIWH, aeTeid U oreku. Tak, B cTpaHaX KOHTMHEHTAJIbHOW CUCTEMBI IpaBa
HMCTOYHUKAMMU ITPAaBOBOTO PEryJIMPOBAHMSI CEMEMHBIX OTHOILIEHW SIBJISTIOTCS
OTJIeJIbHBIC pa3eibl IPakIaHCKUX KOJIEKCOB, Hanpumep, B ['epmanuu, ['pe-
vu, Utanun, Ucrmanun, Bo @panuum, B Ll Beitnapun, a Takke B bpasnmmmn,
l'onnypace u ap. B psine cTpaH neiicTBYIOT ClieliMaibHbIe 3aKOHBI 0 Opake, 00
HUMYILECTBE CYMPYTroB, O TPaBOBOM IMOJOXEHUH AeTelt, 00 ychiHOBAeHUU (Be-
nukobputanus, Beurpusi, danus, MU3paunb, Ucnannusa, Kanana, [Monbiia,
Xopsartus, Yexus u ap.). MHorna Hapsiny ¢ rpaxkIaHCKUM KOJEKCOM NIENUCTBRY-
0T CIielIMaIbHbIE 3aKOHBI, PETYJIUPYIOIINE CEMEHbIE OTHOIICHUS (ABCTPUSI,
Eruner u np.). KonuduimpoBaHHbIe aKThI 110 CEMEITHOMY TTpaBy XapakTep-
HbI B MEHbIIIEH CTETIEHU U ACHCTBYIOT B OCHOBHOM B OBIBIIIMX PECITyOIMKaxX
CCCP (Azepb6aiimxaH, benapych, Kazaxctan u ap.), a Takke B AndaHuu, Aji-
xupe, Borrapun, Bo BeetHame, B I'Bunee, Memene, Ka6o-Bepre u ap. B psine
MYCYJbMaHCKHX CTPaH CEMEIHbIe OTHOIICHUS TPAAUIIMOHHO PETYIUPYIOTCS
HOpMaM1 OOBIYHOTO TTpaBa.

CeMeliHble OTHOIIEHHUSI, CXOAHBIE C IPaXkIaHCKO-TTPAaBOBBIMU OTHOIIIE-
HUSIMU, BMECTE C TEM MMEIOT M CYIIECTBEHHBIE OTJIMYMsI, 00YCIOBJIEHHbIE

" Cm.: 3aeoposckuii A.H. Kypc cemeitHoro mpasa (o usn.: Onecca, 1909). M.: 3epuano, 2003.
C. 1.
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BBenenue

HX JIMIHOCTHBIM 3JIeMeHTOM. OTMeuas pasIndust MeXIy CeMEIHBIMU U Tpa-
KIAHCKUMU TIpaBooTHoIeHusIMU, A. M. 3aropoBckmit mucai: «Perymmpo-
BaHUE MPaBOM OTHOIIEHUI CEMENMHBIX rOpa3no TPyAHEe, YeM OTHOILIEHU I
nmyiecTBeHHBIX. Comep:kaHNe NMYIIECTBEHHBIX OTHOIIECHUI CBOOOIHO:
B Mpenesiax, yKazaHHbIX 3aKOHOM, OHU OOBIKHOBEHHO MPEI0CTaBIEHbI JTUY-
HOI BOJIE 1 YCMOTPEHUIO, OTTOTO UMYLLIECTBEHHBIE MpaBa KpaliHe pa3HO00-
pa3Hbl. ComepxXaHNe OTHOIICHU CeMEHBIX B OOJIBIMMHCTBE CIIy4aeB JaHO
caMoii Mpupoaol, BEJEHUSI KOTOPOU MpaBO TOJIbKO OCBEILAET U MPUHOPAB-
JIMBAET K NOTPEOHOCTIM OO1IEXUTHSI. BOBHUKHOBEHUE 1 TPEKpAILIEHUE UMY-
ILIECTBEHHBIX OTHOLIEHU CBOOOAHO, BOSBHUKHOBEHUE OTHOILIEHUI CeMeli-
HBIX — MHOTIa CBOOOAHO (Opak), MHOTHA HEeT (COI03 POMAMTENIC 1 OeTeil),
a rpekpallieHue MOCTaBJIeHO BHE YCMOTPEHUSI YaCTHOM BOJIW; UMYILIECTBEH -
HbI€ ITpaBa OTYYX1aeMbl U IEPEHOCUMBI Ha APYTUX; CEMEMHBIE HE OTUYKIae-
MbI U CBSI3aHbI C U3BECTHBIM JIMLIOM; OT UMYILIECTBEHHbIX OTHOLLIEHUIA MOXK-
HO OTKa3aThCsI, B chepe CeMEWHBIX OTHOIICHU OTpeYeHNe HEMBICIUMO;
WMYILIECTBEHHbIE OTHOLIEHUS TOCTYITHBI IS BCSIKOTO CyObeKTa Ipasa, ce-
MeHHbIE BOBMOXHbI TOJIBKO IJIsI PU3MYECKUX JIMIL; UMYLIECTBEHHbIE OTHO-
1IeHUST 0ObIKHOBEHHO BPEMEHHBI, CEMEHbIE HE OrPaHUYEHbI BO BpDEMEHMU. ..
HopMmbl ceMeiiHOrO TipaBa 3akji04aloT B cede B 3HAUUTENbHOM CTETIeHHU dJ1e-
MEHT IyOJIMYHBINI, TOrIa KaKk HOpMbI IIpaBa UMYIIIECTBEHHOTO 3aIleyaTieHbl
XapaKTeEPOM IIPUBATHBIM» .

HMHtepec Kk npobiemaM ceMeiHOro nmpasa 3a mocjeIHue rofbl He ocyiabde-
BAaET, a CKOpee, HA000POT, C KAXKIbIM TOJOM MPUOOPETAET BCE HOBOE U HOBOE
3By4aHHE. DTO 00YCIOBICHO KaK COBEPIIICHCTBOBAHUEM CUCTEMBI POCCHUIi-
CKOIO CEMEHOr0 3aKOHOIATENbCTBA, TaK 1 MOBBILLIEHHBIM BHUMAHUEM TOCY-
JIapcTBa K BOIIpOCaM CEMbU, MAaTEPUHCTBA U AETCTBA B MOCJIEIHEE BPEMSI, UTO
MpenornpeneieHo He0OXOAMMOCTbIO pellieHUs TeMOorpaMyecKrx U MHBIX CO-
LIMAJIbHBIX TTPOOJIEM CTpaHbI.

M3zyueHue ceMetHOro mpaBa Kak HayKl OCHOBBIBAE€TCS HA COBPEMEHHOM,
JIOPEBOJIIOLIMOHHOM POCCUICKOM, COBETCKOM CEMEMHOM 3aKOHOJATENLCTRE,
CeMeHOM 3aKOHOAATEbCTBE 3apyOeKHBIX CTPaH, a TAKXKe Ha MEXIyHapO.I-
HBIX JOTOBOpax, MPakTUKe CyA0B OOLIEN I0OPUCIUKIIUM, TOPEBOTIOLIMOHHOMN
U1 COBPEMEHHOI POCCUIACKOI TUTEepaType 10 CEMEITHOMY MpaBy, 0000IeHHOM
B § 5 m1. 1 HacTOsIIIETO YIeOHMKA.

baszucom 151 u3yueHust COBpeMeHHBbIX MpobsieM ceMeitHoro npasa Poc-
cuiickoit Menepaunu ciryxxut CeMmeliHbIN Kogeke Poccuiickoit Denepann
(manmee — Cemeitnbiii kogekc, CK P®, CK), BcrynuBiumii B crry 1 mapra
1996 r. B coorBercTBUU ¢ JaHHBIM KomekcoM ceMeitHOe 3aKOHOAATEIbCTBO

PETyIUpPYET:

' 3aeoposckuit A.H. Yxa3s. cou. C. 3.



BBenenue

BO-TIEPBBIX, YCTAHOBJICHHUE MOPSAKA U YCIIOBUI BCTYITJICHUS B OpaK;

BO-BTOPBIX, TMYHBIE M UMYILIECTBEHHbIE OTHOIIEHUST, BO3HUKAIOIIINE B CE-
Mbe MEXIY YWiIeHaMU CEMbU: CYTIPYTaMU, POAUTEISIMUA U JETbMH, B TOM YUCTIe
MEXITY YCHIHOBUTEISIMU M YCBIHOBJIEHHBIMHU, a B CIIyJasix U Ipeeliax, mpery-
CMOTPEHHBIX CEMEMHBIM 3aKOHOAATEILCTBOM, — MEXKIIY IPYTUMU POJICTBEH-
HUKAMU Y MTHBIMU JINIIAMU;

B-TpeTbUX, (DOPMBI U TIOPSIIOK YCTPOMCTBA B CEMBIO AETEI, OCTABIIINXCS
0e3 TToreYeHUs pOAUTENei;

B-YETBEPTHIX, 0COOEHHOCTU CEMEMHBIX OTHOIIIEHWI C y9acTHeM MHOCTPAH-
HOTO 2JIEMEHTA.

CeMeitHOe 3aKOHOIATENLCTBO B cooTBeTcTBUM ¢ KoHcturynueit Poccuii-
ckoit Penepannm (mamee — Koncruryumst PO) HaxoauTcst B COBMECTHOM Be-
nmennu Poccum m ee cyobeKTOB (I1. «K» 4. 1 ¢T. 72). Kak caemyeT 3 4. 2 cT. 72
OcHOBHOTro 3aKoHa, 10 ceMEMHOMY 3aKOHOIATEJILCTBY JTOJKHBI U3JaBaTh-
¢ deaepanbHble 3aKOHBI M IPUHUMAaeMbIEe B COOTBETCTBUM ¢ HUMM 3aKOHBI
1 MHBbIE HOPMATUBHBIE TIPABOBBIE aKThl CyOBeKTOB Poccuiickoit Denepannm.
ITpu aTom cormacHo 4. 5 ct. 76 Koncturyimn PD 3aKoHbBI 11 THBIE HOPMATHUB-
HbIEe IPaBOBBIE aKThl CYOBeKTOB Deepaiiv He MOTYT ITPOTUBOPEYNTD (perie-
paJbHBIM 3aKOHAM. B ciIydyae Takoro ImpoTHBOpeYrs IPUOPUTET UMEIOT (perie-
pajbHbIE 3aKOHDI.

B cBs131 ¢ U3/I03KEHHBIM B Y4eOHUKE TTPY PACCMOTPEHUH OTIETBHBIX BOITPO-
COB HCITOJIb30BAaHO 3aKOHOJATENILCTBO CyObekTOB Denepanii, B YaCTHOCTH T.
Mockshl, a Takxke MOCKOBCKOI 00/1aCcTH.

B HacTost11eM yaeOHMKe MOXKHO O3HAKOMUTLCSI ¢ HAanOoJIee YCTOSIBIIMMUCS
B3IJISIIAMU OT€UECTBEHHOM TOKTPUHBI, a TAKXKE C HEKOTOPBIMU CIIOPHBIMU BO-
MpocaMu, PACCMOTPEHNE KOTOPBIX OCHOBBIBAETCST HAa Pa3IMUHBIX TOUYKAX 3pe-
HUS YYEHBIX ¥ MPAKTUKOB, TAIOIIMX BO3MOXKHOCTb YUTATEIO BbIpabOTaTh COO-
CTBEHHYIO TTO3UIINIO TIPHU PEIICHUH OTICIBHBIX IIPO0OJIEM CEMEITHOTO IpaBa.



T'maBA 1. IIOHATUE CEMEITHOTO TTPABA.
ITPUHIINTIEI CEMEITHOTO TTPABA

§ 1. ITonsaTuHe U NpeaMeT CeMEHOTO NpaBa u
ceMeilHOro 3aKOHO/IaTeIbCTBA

CioBocouetaHue (TEPMHUH) «CEMEWHOE TTPaBO» MCITOJIb3YETCs ISl 000-
3HAYEeHUS Pa3TMIHOTO POJa MOHSITUIA.

Bo-1epBhIX, 0 cCeMeiTHOM MpaBe TOBOPSIT KaK O COBOKYITHOCTHU (CUCTEME)
HOPM, PEryJIMPYyIOIINUX CEMEMHbIE OTHOLIEHMUSI.

Bo-BTOpBIX, MHOT/IA CEMEWHBIM IMPABOM Ha3bIBAIOT COBOKYITHOCTD (CHUC-
TEMY) HOPMAaTUBHBIX aKTOB, COAEPKAIIUX CEMEIMHO-TTPABOBbIE HOPMBI, T.€.
ceMefHOe 3aKOHO/IaTeIbCTBO.

B-TpeThux, ceMeiHBIM ITPABOM MMEHYIOT COBOKYITHOCTB (CUCTEMY) 3Ha-
HMIA O CEMEMHO-TPaBOBbIX SIBJICHUSIX, T.€. HayKy (CeMeIHOe ITPaBo KaK HayKa).

W HakoHell, B-UeTBEPTHIX, B y4eOHBIX 3aBEACHUSIX MTPEIIONAETCS yueOHast
nucimiuinHa «CeMeitHoe TpaBoy.

IIpedmemom cemeiinoeo npasa sA6as1emcs COGOKYNHOCMb (cucmema) om-
HOUWleHUIl, pe2yaupyembix COOMEemcmayoujeil 0mpacavio npaga (CemeiHbix om-
Howteruit). TTOHSITHO, YTO XapaKTepUCTHUKA TAKOTO POJia COLIMAIbHBIX CBSI3ei
BPSII JIM BO3MOXHA 0e3 ompe/e/ieHusT KJII0YeBOro MOHSTUS O TOM, YTO €CTh
ceMbsi. Okojio 100 et Hazan B.W. CuHaiickuii ykassiBai: «K coxanenuro,
B HallleM MpaBe MOHSITUE CEMbU JIMIIEHO BCSKOI ONpPEneJIeHHOCTH U SICHO-
ctu»'. C TeX op B 3TOM BOITPOCE MAJIO UTO U3MEHUIOCH. [To-TipeskHeMY HeT
JIETAJILHOTO OMpeneseHUsI CEMbU (a U HY>KHO JIU OHO?). B pa3auyHbIX OT-
pacjsiX 3aKOHOAATeJbCTBA (IPaKIaHCKOM, KMJIMIITHOM, TPYJIOBOM U T.II.)
B ITOHSTHE CEMbU BKJIaJbIBACTCS pa3Hoe coiepkaHue. Kak u mpexne, mpo-
JOJIKAKOTCS CITOPBI ¥ B IOPUINYECKOI HayKe'.

Kak mipesicraBisieTcsi, ¢ TOYKM 3pEHUST IOPUIMUECKON TTIOHITUE «CeMbs»
HE UMEEeT U He MOXET UMETh YeTKOTO M He3bIbeMoro conepxaHus. MHoe
JIeJI0 — OMpeNe/ieHUe Kpyed 4aeHo8 cembl. 3aKOH, «OTTAIKUBAsICh» OT OObI-
JIEHHOTO TIOHMMAaHMsI CEMbHU, MPeCIenysl onpeneeHHbIe 1IeJ1, YKa3biBaeT,
KOTO CJIEyeT OTHOCHUTD K YMCITy YIEHOB ceMbH. [Ipyr 3TOM HeJb3s1 OTpULIATh
HaJIM4IUST U3PSIIHOM 10U CYyOBeKTUBU3MA.

" Cunaiickuii B.H. Pycckoe rpaxknanckoe rpaBo. M.: Cratyt, 2002. C. 483.

: 00630p MHeHUt cM.: [Tueaunyesa JI.M. CemeiiHoe npaBo Poccuu: YueOHUK a1 By30B. M.,
1999. C. 2—6.
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I'nasa 1. [ToHsITME ¥ IPUHLIMITBI CEMEMHOTO TTpaBa

KoHeuHO, IIpu COTBOPEHUM 3aKOHA HET W HE MOXET OBITh HUYEM He
OTPaHWYCHHOTO MPOM3BOJIa (ITOTOMY M CKa3aHO, YTO 3aKOH «OTTaJKMUBAeT-
csl» OT OOBIIEHHOIO MOHUMaHUs ceMb). Ho MeHsieTcsl Hallle npeacTaBie-
HHE O CeMbe, MEHSIETCS U 3aKOH. [Ipy 3TOM Hesb3sl He YYUTHIBATh U YCMO-
TpeHMe 3aKOHOAATENS.

ITo muenuto I'.®. IllepireHeBrYa, CeMbsI TIPEICTABIIIET COOOI COI03 JINII,
CBSI3aHHBIX OpPAKOM, U JIULI, OT HUX mpoucxoasumx'. B cr. 2 CemeitHOro Ko-
nekca PO K yjieHaM CeMbU OTHECEHBI CYIIPYTH, POIUTENIN U AeTU (YChIHOBU-
TeJI ¥ yCHIHOBJIEHHBIC). OMHOBPEMEHHO YKa3bIBa€TCS, UTO CEMEITHOE 3aK0-
HOIATEIbCTBO B CIIyYastX M IIpeIeiax, MpeayCMOTPEHHBIX 3aKOHOIATEIECTBOM,
PEryJMpyeT TakXKe OTHOLIEHUS MEXIY IPYTUMU POACTBEHHUKAMU U NHBIMU
JINIIAMM 1, KPOME TOTO, OIpenessaeT (hopMbl U TTOPSIIOK YCTPOMCTBA B CEMbIO
IeTel, OCTABIIMXCS O¢3 ITOIICUCHUS POIUTEIICH.

IToHsATHE CEMBU OCO3HAETCS CKOpee MHCTUHKTUBHO. 3aKOH, C OTHOM CTO-
POHBI, OTPaXKaeT 3TO IMOHATUE, a C APYTOil — PEryIUPYET OTAEIbHbIE YYaCTKN
COLIMAJIBHBIX CBSI3€l, IPUMBIKAIOIINX K COOCTBEHHO CEMEITHBIM OTHOIIICHM -
SIM, a MTHOTIA B peaJIbHOM XXKM3HU SIBJITIOIINXCSI UMH. Bynyum yperynmmpoBaH-
HBIMM HOpPMaMU CEMEITHOTO TTpaBa, BCE 3TU COLIMAILHBIC CBSI3M YCIIOBHO MIME-
HYIOTCSI CéMEHHBIMU OTHOIIIEHUSIMMU.

CeMb4 ecTb gBjIeHNe colnanbHoe’. «CeMbsl, — 110 MHEHUIO COBETCKUX
VUEHBIX, — IIPEACTABISICT COOOM CIIOXKHBIN KOMILIEKC €CTECTBEHHO-0MOII0-
TMIEeCKUX, TICUXOJOTUUCCKIUX, TyXOBHBIX, MaTepUATbHBIX CBsA3¢it. Jlaeko He
BO BCEX CBOMX DJIEMEHTAX OHU ITPUEMJTIOT IIPABOBOE PETYJIUPOBAHMUES .

[ToaTomy, nymaetcsl, ciemyeT IpU3HaTh, YTO 3aKOH, HE IaBasi ompenese-
HUS CEMbH, HE CTPEMSICh YPETYIMPOBATh «BCE U BCsI», KACAIOIIEECs CEMbH,
onpedensiem npasa u 00313aHHOCMU 4aeH08 cembu (1 HEKOTOPBIX MHBIX Jinir). Ha
OoJibliiee MPaBo HE CITIOCOOHO.

OueHb 6aXCHO, YMO OMHOUICHUSL, Peyaupyemble CeMeUHbIM NPABOM, B03HUKA-
0m Ha 0CHOGe bpaka, poocmaea, YCblHOBACHUS, ONeKU U NONeYUMenbCmad, Npu-
Hsamus demell Ha 0ChUMAHUe.

OTHoOIlLIeHHsI, BXOISIIMEe B MIPeAMET CEMEMHOro maBa, XapaKTepu3yloTcs
TeM, UTO UX cyOseKkmamu A6A5110mces auya usuveckue. BMecre ¢ TeM cemeitHoe

CwM.: lllepwenesuy I'D. Y4eOGHUK PycCKOTO IpaskaaHCKoro mpasa (1o u3m. 1907 r.). M., 1995,
C. 406.

Ecnu Beputs [LO. lllepiieHeBudy, ceMbsi — «OCHOBHAsI siuelikKa TOCYIapCTBEHHOTO Op-
ranusma» (Illlepuwenesuy I'D. Yka3s. cou. C. 407). I1o I.B. IliexaHOBY ceMbsl IPEACTABIISICT
c000ii ecTeCTBEHHYIO sTueiiky obiecTBa (cM.: [Inexanos I'B. K Bompocy 0 pa3BUTUM MOHU-
CTUYECKOTO B3IIsiAa Ha uctopuio. M., 1949. C. 146).

Cogetckoe ceMeitHoe rpaBo: YuebHuk / [Tox pen. B.A. Pscenuesa. M., 1982. C. 5 (aBrop rna-
Bbl — B.®D. fIkoBeB).
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§ 1. [ToHaTue u npeaMeT ceMeiHOro npasa

3aKOHOATEIbCTBO COACPKUT PSil HOPM, «aApeCOBAHHbBIX» MHBIM JIMLIAM (Ha-
IIpUMeEp, OpraHaM OIeKH M ITOTICUNTEIHCTBA).

CeMeiiHbIC OTHOIIICHUS SIBJISTFOTCS OASuuMUcs U, KaK IIPaBUIO, HOCST
AUYHDBLIL XapaKmep.

CeMeiiHOE TIpaBO peTyJNpPYyeT HEMMYIICCTBEHHBIC M MMYIIIECTBEHHBIC
OTHOIIICHUSI, CKJIAABIBAIOIINECS MEXKIY YWICHAMHU CEMbU M — B IIPEIyCMOT-
PEHHBIX 3aKOHOM CITyJastX — MEXIy WHBIMU JIMIIAMMU.

HeumyuwecmeenHnvie OTHOIICHUS, PETYINPyeMble CEMEHHBIM ITPAaBOM,
HEOTHOPOIHKI. B mepByto ouepenb clienyeT BBIACIUTD AUUHble HeUMYuje-
cmeeHHble OTHOIIIeHUsI. HarmpuMep, B COOTBETCTBUU C IIPaBUJIOM, COIEepKa-
mumcs B cT. 32 CK P®, cynpyru 1mo cBoemy XeJaHWI0 BLIOUPAIOT MpU
3aKJII0YCHUN Opaka (paMUIIMIO OMHOTO M3 HUX B KauecTBe 0o0IIeil hamMu-
JINU, TNO00 KaXIBIA M3 CYIIPYTOB COXpaHSIET CBOIO TOOpadYHYIO (paMUJIHIO,
60, eClIM MHOE He MPeIyCMOTPEHO 3aKOHAMU CyObeKToB Poccuiickoit
®Oepepanuu, IpUCOCTUHSIECT K CBOei paMminm GpaMUINIO IPYTOTO CYy-
rnpyra. [IpyHSTO CUMTATh, YTO JIMYHBIC HEMMYIIECTBEHHBIC OTHOIICHUS
B CPaBHCHUM C UMYIICCTBEHHBIMUA OTHOIIICHUSIMU UMEIOT IIPUOPUTETHBIN
XapakTep, TaK KaK UMYIICCTBEHHBIC OTHOIIICHMS BCETIA CBSI3aHBI C HUMU
U BBITEKAIOT U3 HUX .

Kak mpencrasnsieTcss, ceMeifHOe MpaBo PEryJInpyeT U TaKue HEUMYIIe-
CTBEHHBIC OTHOIIICHUSI, KaK OpeaHu3ayuoxHble, T.¢. HATIpABIICHHBIC Ha yIIO-
psmodYeHre (HOpMaIM3aIliio) MHBIX OOIIEeCTBEHHBIX OTHOIICHUI, NeCTBUIA
1X ydacTHUKOB’. K MX 4mcity, B 4aCTHOCTH, OTHOCSITCSI MHOTHE OTHOILEHNSI,
CKJIaJbIBAOIIMECS 10 TTIOBOY 3aKJIIOUeHUsT Opaka (cM., HaripuMmep, cT. 10, 15
CK), B ipo1iecce BEISIBIICHUS U y9eTa IeTeil, OCTaBIINXCS O3 IOTICYeHUS PO-
nurenei (ct. 122 CK), u ap.

Haw6oiree BaKHBIE TTOJIOKEHHUS O PETYIUPOBAHNUT UMY ULCCIMEEHHBIX OTHO-
IICHMH (B TOM YMCIe BXOMISAIINX B IIPEAMET CEMEIHOTO MpaBa) COCPEIOTOUCHBI
B I'paxkxmanckom Konekce Poccuiickoit Penepanunm (maigee — I'pakmaHCKuMi
konekc, 'K P®, I'K). OHU monyduiaud pa3BUTHE B CEMETHOM 3aKOHOIA-
tenbeTBe. Tak, B CK P®D comepXuTtcst psa HOpM 00 UMYIIECTBE CYIIPYTrOB
(cT. 33—44), 00 OTBETCTBEHHOCTHU CYIIPYTOB I10 00s13aTeIbcTBaM (CT. 45, 46),
00 UMYIIECTBEHHbBIX MpaBax pebeHka (cT. 60), 00 aIMMEHTHBIX 00s13aTe b~
ctBax (ct. 80—120).

XapakTepu3yst Memoo cemeiiHoeo npasa, T.e. CIIOCO0 BO3ICUCTBUS ce-
MEWHOTO MpaBa Ha peTyJrpyeMble UM OOIIEeCTBEHHBIC OTHOIICHUSI, TIpe-

' CM. 06 sToM: [Tueaunyesa JI.M. Yka3. cou. C. 8. [IpOTUBOMOJIOXHON TOUKHU 3PEHUS
npunepxusaercs H.JI. Eropos (cm.: I'paxnanckoe npaBo: Yueouuk. B 3 1. T. 3. 4-¢ usn.,
niepepad. u gom. / [Tox pen. A.I1. Cepreesa, F0.K. Toscroro. M.: [IpocriekT, 2004. C. 296 u c11.).

> Cwm: Kpacasuuxoe O.A. TpaknaHcKue opraHM3allMOHHO-TPaBOBbIe OTHOIIeHUs // KaTeropun
HayKu rpaxaaHckoro rpasa: M36panubie Tpyabl. B 2 1. T. 1. M.: CratyT, 2005. C. 45.
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I'nasa 1. [ToHsITME ¥ IPUHLIMITBI CEMEMHOTO TTpaBa

JKIIe BCETO HEOOXOIUMO 0OpaTUTh BHUMAaHKE Ha IIpeo0IagaHne B CEMEITHOM
TIpaBe umMnepamugHsix HOpM, IPABUJI, TIPEANTUCHIBAIOIINX OIpeaeTIeHHBIN
BapuaHT noBeaeHus. KoHeuyHo, Bo3oxkeHUe 00s13aHHOCTU Ha KOTo-J1100
M3 YJaCTHUKOB CEMEIHBIX OTHOIIICHU I 03HAaYaeT OMHOBPEMEHHOE Haee-
HUeE TIPaBOM APYTOTOo (IPYTUX) YYaCTHMKA, TOYHO TaK Xe KaK IIPeIoCcTaBIe-
HUE CYyOBEeKTUBHOTO TpaBa HeM30eXKHO MperiojaracT HeceHne KeM-JI1u00
KOppEeCHOHIUPYIONIEH 3TOMY MpaBy o0si3aHHOCTH. (M Haue OyaeT «rojioe»
npaso.) Ho B ceMeliHOM mpaBe BO BCEX ITUX CIAyUYasiX CYOBEKThI JTUIIECHBI
BO3MOXKHOCTHY BHIOMPATh BApUAHTHI ITOBEICHUST — HET TMCITO3UTUBHOCTH.
Tak, cemeiiHOe 3aKOHOATEILCTBO MCXOIUT U3 MPUHIINATIA TOOPOBOJIHLHOCTH
OpavyHoro corw3a My>k4MHbI U XXeHIIUHBI (1. 3 ¢T. 1 CK). OgHako ycinoBus
U TIOPSIIOK 3aKJII0YeHUs1 Opaka omnpeaeseHbl UMIIepaTUBHBIMU HOPMaMU
(ct. 10—15 CK). bpak MoxkeT OBITh IIpeKpalleH IIyTeM eTO PACTOPKECHHUS,
T.€. TI0 BOJIE OTHOTO M1 000ouX cyrpyroB. Ho u 3mech ycMoTpeHue B psine
CJIyyaeB OrpaHUYMBAETCs UMIIEPATUBHBIMM YKa3aHUSIMU. Tak, My>X HE UMe-
eT TnpaBa 0e3 coryiacus XeHbl BO30YXIaTh JAeJI0 O PACTOPXKEHUU Opaka BO
BpeMsI O6peMEHHOCTH KeHBI M B TEUCHHUE Tolla MOCJIe POXICHUS peOCcH-
ka (ct. 17 CK). PacTopkeHue 6paka B cy1eOHOM TMOPSIAKE MPOU3BOIUTCS,
€CJIM CYIOM YCTaHOBJIEHO, YTO JajibHeiIIasi COBMECTHas XK1U3Hb CyTIPYroB
U COXpaHEHUE CeMbU HEBO3MOXHO. Cyll MOXET MPUHSTh MEPBI K IPUMU-
PEHMIO CYIIPYTOB M BIpaBe OTJIOXUTH Pa30MpaTesIbCTBO Aejia, Ha3HAUYNB
cynpyram cpok misg npumupenus (ct. 22 CK). B aTux ciayyasx ycMoTpe-
HUeE CYIIpyroB HaXOOUTCs oA KOHTpoJsieM cyna. HopMbl cemeitHoro 3ako-
HOIATeJIbLCTBA O HelelCTBUTEIbHOCTH Opaka (cT. 27—29 CK), ecTecTBeH-
HO, UMIIEPAaTUBHBIC, TOYHO TaK K¢ KaK M IpaBHIa O 3aKOHHOM PEXKUMeE
umyitectna cynpyros (cT. 33—39 CK) 1 06 0TBETCTBEHHOCTH CYIIPYTOB IO
o0Os13aTenbeTBaM (cT. 45, 46 CK). MMIiepaTUBHBIMA HOpMaMHU PeTJIaMeHTH -
pyeTcst ycTaHoBIeHUe poucxoxkaeHus aereit (cr. 47—53 CK). boabpmuH-
CTBO HOPM CEMEWHOTO0 MpaBa IMPeAIMChIBacT OTNpeaeIeHHBII BapHaHT I10-
BEeICHUS, TeM CaMbIM OTPAaHUYMBAsI YCMOTPEHNE YIACTHUKOB CEMEHBIX
OTHOLIEHUU. B psime ciyyaeB momyckaeTcsl BMeIIaTeIbCTBO B JieJla CEMbU
cyla, OpraHoB OINEKHU U MOIEUUTEIbCTBA, UTO TAKXKE OrpaHUYMBAET CBOOO-
Iy BEIOOpa BapraHTa ImoBeAecHUs. HekoTophie ceMeiiHbIe TIpaBa SIBISTFOTCS
OJTHOBPEMEHHO 1 00SI3aHHOCTSIMU YYaCTHUKOB COOTBETCTBYIOIIMX OTHO-
meHuit. Tak, poouTeIM UMEIOT MPaBo U 00sI3aHbl BOCITUTHIBATH CBOMX JI€-
teit (1. 1 cT. 63 CK).

Wrak, memod cemeiinoeo npasa modxcem 0bimb 0XapaKmepu3o6ax KaxK
UMNepamueHblil.

be3ycnoBHO, B ceMeitHOM IpaBe MPUCYTCTBYIOT U OUCHO3UMUBHbLE HOP-
Mbl, T.€. IpaBUJIa, TOMyCKaOIIe BO3MOXHOCTh CBOSH BOJIei onpenesaTh
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§ 1. [ToHaTue u npeaMeT ceMeiHOro npasa

CBOE MOBeAeHNE, BbIOMpPATh BapuaHT noBeaeHus. Hoegeliuee cemeiinoe
3AKOH00amenbCcmeo Omme4eHo ycuieHuem oucno3umueHozo Havaaa. Taxk,
IMOSTBIJIACHh BO3MOXKHOCTB 3aKJIFOUNUTH OpadHBIi TOTOBOP, COIIAIIeHNE 00
yIiaTe aluMeHTOB U 11p. OIHAKO AMCIIO3UTUBHOCTh B CEMEITHOM IIpaBe
JIOCTaTOYHO CYIIECTBEHHO OTIMYAETCS OT OOBITHOTO ITOHMMAHMS TUCITO3H -
tuBHOCTH. K mpuMepy, IUCITO3UTUBHOCTD B HOPMaX 00s13aTeIbCTBEHHOTO
TpaBa IIPOSIBJISCTCS B OIIpee/ICHNY BapraHTa MOBEICHMS 1 JOMYIICHU N
CTOpOHAM YCTAaHOBHUTb MHOE CBOMM COTIJIAIlIeHUEM, JIMOO B IIpeIoCcTaBIIe-
HUM BO3MOXHOCTHU YPETYIUPOBATH OTHOIICHUS IO YCMOTPEHHUIO CTOPOH,
MO0 B yKa3aHUM psifa BApHMAHTOB ITOBEICHUS, M3 KOTOPBIX MOXHO OCY-
IIEeCTBUTH BHIOOP. JIMCITIO3UTUBHOCTh OrpaHUYeHa paMKaMU, OYepUeH-
HBIMM UMIIepaTUBHBEIMU HOpMaMu. M He 6ojee Toro. B cemeitHoM TipaBe
UMIICPAaTUBHOCTH UMeeT OoJIpllee 3HaueHre. M meiro He TOJIbKO B KOJIMYe-
CTBE UMIICPATUBHBIX HOPM. B ceMeifHOM TIpaBe TUCITO3UTUBHOCTH CYIIE-
CTBYET HE TOJBKO B IIpeleax, ONpeacIeHHBIX MMIIEpaTUBHBIMHA HOpPMa-
MU, HO M IOJ «<KOHTPOJIeM». 3aKOH, JOITyCKasl PeryINpOBaHUE CEMEHBIX
OTHOIIICHMH COTJAIIEeHNEeM CTOPOH (pa3pellast BEIOMPATh BAPUAHTHI I10-
BeICHUsI), OITacaeTcs 3JI0YIIOTPeOIeHUM (BCeX MM OTACIbHBIX YIaCTHU-
KOB COOTBETCTBYIOIINX OTHOIICHUI ), YIIEMJICHUS IIPaB «CJIa00T0» y4acT-
HUKa CEMEMHBIX OTHOIIEHU I (HanmpuMmep, pedeHka). [ToaTomy Besakuii pa3
IIpeaycMaTpUBAeTCs BO3MOXKHOCTh UTHOPUPOBATH IIPOSIBIICHUE TUCIIO3M -
TUBHOCTU. Tak, OpadyHBIM TOTOBOPOM MOXKHO OMNpPEASIUTh UMYIICCTBEH-
HBIC TIpaBa M 00SI3aHHOCTH CYIIPYTOB B Opake U (MJIM) B CIydae ero pac-
topxeHus (ct. 40 CK). OmHako cynm MOXeT IpU3HATH OpadyHBIN TOTOBOP
HeIeHCTBUTEIBHBIM HE TOJIBKO IT0 OCHOBAHUSIM, TIpeaycMOTpeHHBIM ['pa-
KIAHCKAM KOIEKCOM IUISI HEAICUCTBUTEIBHOCTHU CACTIOK, HO M «I10 TPeOO-
BaHMIO OTHOTO M3 CYIIPYTOB, €CJIN YCIOBUS JOTOBOPA CTaBST 3TOTO CYIIpyra
B KpaifHe HeOmaronpusaTHoe ImonoxeHue» (ct. 44 CK). lomycKkaeTcs 3a-
KJII04eHue cornaineHus oo yriate anumMeHToB (cT. 99 CK). Ho cornarre-
HIUE MOXET OBITh IIPU3HAHO HEIEeHCTBUTEIHLHBIM, €CIU €0 YCIOBHUS CY-
IIEeCTBEHHO HapyIIAaIOT MHTepeCH moaydareis aruMeHToB (cT. 102 CK).
Takum obpa3oM, 3aKOH, 1ONyCKas AUCIMO3UTUBHOCTDb B PETYJIUPOBAHUU
CeMEMHBIX OTHOIIIEHUH, ITO3BOJISIET C YICTOM KOHKPETHBIX O0CTOSITEIHCTB
KaXXIIOTO KOHKPETHOTIO Aejla UTHOPUPOBAThH BOJIO YIACTHUKOB COOTBET-
CTBYIOIINX OTHOIIICHUIA.

B pesynbTaTe oKa3pIBaeTCs, UTO OUCHO3UMUBHOCHb B CEMEITHOM TIPaBE «Hda-
X00umcsi 8 NOOYUHEHUU» He MOAbKO 3AKOHA, HO U cy0ebH020 yemomperust (IIOITy-
CKaeTcs MOCIIeAYIOINIA CYyIeOHBII KOHTPOJID).

C y4eToM M3JI0XXEHHOTO METO CEMEIHOTO ITpaBa MOXKET OBITh OIIpeIe/IeH
KaK UMIIEPATUBHBIN C HEKOTOPBIM IOMYIIEHUEM TUCTIO3UTUBHOCTU,, TIPUYEM
IHUCITO3UTUBHOCTD (CBOOOIA BRIOMPATh BAPUAHT ITOBEICHNSI, BO3MOXHOCTD
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I'nasa 1. [ToHsITME ¥ IPUHLIMITBI CEMEMHOTO TTpaBa

IIECTBOBATH IT0 CBOEMY YCMOTPEHUIO) MOXET OBITh «IIepeUepKHYyTa» pelle-
HHEM Cy[Ia, T.€. 3aMEeHEeHa UMITEPAaTUBHBIM YKa3aHUEM .

§ 2. OcHOBHbIE HAYAJIA CEMEITHOr0 3aKOHOIATEIbCTBA

Cemeiltoe 3aK0HO0amenscmeao npedcmasisem co0oil cucmemy HopMamueHslxX
akmog. KpoMme Ipoyero CUCTeMHOCTh 00eCTIeUrMBaeTCsl EAMHCTBOM MPUHUL-
106 TIPaBOBOTO PETYJIMPOBAHUS CEMEMHBIX OTHOIIIEHU I, KOTOPbIE 3aKperuie-
HBI B cT. | CK PO.

OcHOBHbIE HauaJjla CeMEeHOTro 3aKOHOAATeIbCTBA, UJIU, UTO TO XKe caMoe,
MPUHLMIIBI CEMEMHOTO MpaBa, MPEACTABIISIIOT COOO0M ONpeeIeHHbIE PYKOBO-
JISIIIME UIEU, B COOTBETCTBMM C KOTOPBIMU OCYILIECTBIISIETCS MPABOBOE PETY-
JIMPOBAHUE CEMEWHBIX OTHOILIEHU.

Hopwmpbl, onpeaensitoliiye MpUHIIMITBI TPABOBOTO PETyIMPOBaHUs CeMeil-
HbIX OTHOILIEHUI, HAXOISITCS B OCHOBAHUU BCEX MPOUYMX CEMENHO-TTPABOBBIX
HopM. Bce HOpMBI ceMeEMHOT0 3aKOHOAATENLCTBA MOIYMHEHBI OCHOBHBIM Ha-
yayiam, n3oxxeHHbIM B ¢T. | CK P®. Mx HeoOXoamMo yunuThIBaTh MPHU ysiC-
HEHUM COAEepPKaHUsI BCceX MpaBuJ, chopMyIrMpoBaHHBIX B 1aHHOM Kozekce,
MPU TOJKOBAaHUU CEMEWHO-TTPABOBBIX HOPM, IPUMEHEHUU K CEMENHBIM OT-
HOILIEHUSIM I'PaXIaHCKOTO 3aKOHOIATEIbCTBA, TPUMEHEHUU CEMEMHOTO 3a-
KOHOJIaTeJIbCTBA U IPaXkIaHCKOTO 3aKOHOAATEIbCTBA K CEMEMHBIM OTHOIIE-
HUSM I10 aHAJIOTUHX U T.JA. U T.I1.

K BBISIBIIEHUIO CCTEMBI TPUHIIUIIOB CEMEHOTO TIpaBa 1 aHAIU3y UX CO-
nIep>kaHus obpaianuch MHorue yuyennle. Tak, A.W. ITeprament B 1951 1.
Ha3bIBajla TaKue MPUHLUIBLI (COBETCKOI0) CEMEHOro IMpaBa, Kak MOJIHOe
PaBEHCTBO MYXXUMHBI U XEHIIMHBI B IMYHBIX U UMYILIECTBEHHbBIX MIPaBaXx,
BO3HMKAIOILIMX B CUJIy Opaka U pOACTBA; OXpaHa MAaTepPUHCTBA U JETCTBA;
OCYLIECTBJIEHNE POAUTENILCKUX MpPaB UCKIIOUUTEbHO B MUHTEpECax IeTel;
enMHOOpaune’.

! Bompoc o Metone cemeitHOTO TpaBa OTHOCUTCS K YucTy nuckyccuoHHbIX. Tak, E.M. Bopo-
JKEUKUH yKa3bIBaJ, UYTO COBETCKOE CeMeitHOe MPaBO XapaKTepU3yeTcs] UMIePaTUBHOCTHIO
GOJBIIMHCTBA HOPM, HO HE OTBEPTal 1IeecO00Pa3HOCTb MPUMEHEHNS AUCTIO3UTUBHBIX Mpa-
BuJ (cM.: Beasikosa A.M., Bopoxceiikun E.M. CoBeTckoe cemeitHoe nipaBo. M.: FOpuu. ur.,
1974. C. 12); B.®. SlxoBieB monarai, 4YTO METOI CEMEIHOTO TpaBa Mo COAePKaHUIO BO3-
NEUCTBUSI Ha OTHOIICHUS SIBJISIETCS] TO3BOJIUTENBHBIM, a TI0 (hOopMe Mpennucanuii — umre-
patuBHbIM (cM.: CoBeTcKOe ceMeliHoe npaBo: YueOoHuk / [Ton pen. B.A. Pacenuesa. C. 11.
Cwm. takxe: [Tueaunyesa JI.M. Yka3. cou. C. 12—15), a M.B. AHTOKOJIbCKasi C4UTAET, YTO ME-
TOJ CEMEIHOTO MPaBa MOXET OBbITh OXapaKTePH30BaH B IIEJIOM KaK AMCIIO3UTUBHBIN U CUTYa-
LMOHHBIN (cM.: Aumokoabckas M.B. CeMeiiHoe paBo: Y4eOHUK. 2-€ U3M., iepepad. u 011,
M.: FOpucts, 2004. C. 21-31).

? Cm.: Coserckoe rpaxaatckoe mpaso. T. 11/ Tlox pen. C.H. Bparycst. M., 1951. C. 366—367.
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§ 2. OCHOBHbIE HayaJla CEMEITHOTO 3aKOHOATEIbCTBA

ITpuMepHO TaK 3Ke U31araji IPUHIAIE ceMeiHoTo TTpaBa .M. CBepmioB
B 1958 1. KpoMe Ha3BaHHBIX UM BBIICIISIINCH M TAKKE TIPUHITUTILI, KaK paB-
HOIIpaBHe TpaXkIaH He3aBUCUMO OT HAIIMOHAJIBHOCTH U Pachl; CBOOOIA ce-
MEITHOTO TIpaBa OT BIMSTHUS KaKUX-JIN00 PeTUTUO3HBIX IIPABUJIT; BCECTOPOH-
HsIST OXpaHa POAUTENLCKUX ITPaB'.

B 1982 1. B.®. {xoBneB Ha3bIBaJ CJICAYIONIME MTPUHIIUITHI CEMETHOTO TIpa-
Ba: paBHOIIPaBHeE IPaKIaH B CEMEITHBIX OTHOIICHUSIX; PABHOIIPABIE MYKIM -
HBI U KEHIIIMHBI, eANHOOpauyre (MOHOTaMusl); cBOOOIA U TOOPOBOJIHHOCTD
B 3aKJII0YEeHUM Opaka; cBOOOAA pacTOpXKEeHMsT Opaka Mmoja KOHTPOJIEM rocy-
IapCTBa; rocydapCcTBEHHas 3a00Ta 0 MaTepu, peOeHKe, BceMepHas oXpaHa
HX MHTEPECOB, TIOOIIPEHNE MATEPUHCTBA; B3aMHAasl CBOOOIA WICHOB CEMBH,
MoOpabHas U MaTepralbHas MOIIEPKKA UM IPYT Apyra’.,

B 1985 1. I'.K. MaTBeeB rimaBHbIMYM HadasiaMu (TIPUHIIUIIAMU) TIPABOBOTO
PETYINPOBAHUS OpaTHO-CeMEIHBIX OTHOIIICHUI IIPU3HABAII CBOOOIY Opaka,
CcBO0OOY pacTOp>KeHMs1 OpaKa, 3aKOHHOCTb TOJIBKO Ipa>k IaHCKOTO CBETCKO-
ro Opaka, MOHOTaMMIO, PaBHOIIPaBUE CYIIPYTOB ¥ BCEMEPHYIO 3aIIUTy MHTE-
pECOB JIeTell’.

OOpameHre K yKa3aHHBIM (M MOOOOHBIM) TOYKAM 3peHMs, BBICKA-
3aHHBIM B pa3HbIe TIEPUOIBI UCTOPUM POCCHIICKOTO TOCyIapcTBa, OTIIM-
YaIoIIMecs] COMaTbHO-TTOJUTHIESCKON 00CTaHOBKOI, TIPEACTaBISICTCS
OIlpaBIaHHBIM, 0OJIee TOTO — HEOOXOOUMBIM. PaccMaTpuBaTh OCHOBHBIC
Havana (MIPUHIUIBI) CeMEHOTO TIpaBa M ceMeilHOe 3aKOHOIATEIbCTBO
HEJIb3sI B OTPBIBE OT TOTO, UYTO OBUIO paHee. Halre coBpeMeHHOE 3aKOHOmA -
TEJIBCTBO OCBOOOIMIOCH OT HEOOXOMMMBIX B T€ BpeMeHa UIeOJTOTTUECKUX
HacroeHmnii. Ho, Kak mpencTaBisieTcsl, CCTOMHSIIHEe CeMEIMHOe 3aKOHO-
JaTeIbCTBO €CTh PE3YIbTAT Pa3BUTHSI PYCCKOTO, COBETCKOTO, POCCUICKO-
To CeMEeIHOTO IIpaBa.

B xauecTBe cBOcOOpa3HOrO BCTYILICHMS M3I0KEHNE OCHOBHBIX Hadasl
ceMelHOro 3aKOHOATeIbCTBA MpeaBapsieT BOCIPOU3BEAEHUE B HECKOJIb-
KO MOAMGUIIMPOBAHHOM BHUAC KOHCTUTYIIMOHHBIX ITOJOXeHU. Bo-1ep-
BBIX, B COOTBeTCTBHUU C 4. 1 cT. 38 KoHcTuTymu P® maTepuHCTBO M ACT-
CTBO, CeMbsI HAXOASITCS TTIOJI 3aIlIUTOI rocymapcTa. Bo-BTOphIX, B crty 4. 2
ct. 7 Koncturyunu P® B Poccniickoit Denepaniny odbecrieynBaeTcst Tocyaap-
CTBeHHas IMOIEPKKA CEMbU, MAaTepUHCTBA, OTIIOBCTBA M IeTCTBA. B aTHX ciy-
Yasx o MOMIEPKKE U 3aIIUTe TOBOPHUTCS B CAMOM IMMPOKOM cMbIcie. MMeeTcst
B BUIY KOMILIEKC Mep SKOHOMMYECKOTO (B TOM 4Ymcie (UHAHCOBOTO), Opra-
HU3aIIMOHHOTO, IPaBOBOTO XapakKTepa. IIpaBoBbIe MEPBI HAXOMST 3aKpeTiIe -

' Cwm.: Ceepadnoe I' M. CoBeTckoe cemeitHoe mpaBo. M., 1958. C. 38—45.
? Cwm.: CoBeTckoe ceMeiiHoe mpaso: Yue6nuk / [lon pen. B.A. Psacenuesa. C. 16—20.

* CM.: Mamesees I.K. CoBeTcKoe ceMeitHoe npaBo: YueoHuk. M., 1985. C. 20—22.
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I'nasa 1. [ToHsITME ¥ IPUHLIMITBI CEMEMHOTO TTpaBa

HUE B 3aKOHOJIATEJIbCTBE PA3TMYHON OTpaCIeBON MPUPOIHI (TPAKIAHCKOM,
TPYIIOBOM, XWJIUIITHOM, O 3[[PABOOXPAHEHUHU U T.1.).

Cpenu OCHOBHBIX HAYaJl CEMEMTHOTO 3aKOHOIATEIbCTBA HA3BAHBI:

1) Heobxodumocmb yKkpenneHus cemvu;

2)  Hedonycmumocmyb nPOU3BOALHOL0 BMEUAMenbCmaa Ko2o-1ubo  dead cemol,

3) obecneuenue GecnpensmcmeeHH020 OCYULeCmMeAeHUsl YAeHAMU CeMbl

ceoux npas;
4)  obecneueHue 603MOICHOCMU CYOOHOU 3AUUMbI CeMEUHbIX NPaAs;
5)  006po6oabHOCM OPAUH020 COHO3A MYICUUHDL U HCEHUSUHDL,
6)  NpusHAaHUE MOAbKO PANCOAHCK020 CEEMCK020 OPaKa;
7)  pasencmeo npas cynpy208 6 cemue;
8) nmpuopumem cemeiinoeo sochumanus demelil,
9) obecneuenue npuopumemHoil 3auUumsl NPA8 U UHMePeCo8 Hecosep-
WEeHHOAeMHUX U HemPYOOCHOCOOHbIX YAEHO8 CeMbl

10) Hedonycmumocms o2panuyenus npae epaxcoan npu 6CMynieHuu 8 6pax
U 8 ceMeliHbIX OMHOULeHUSIX NO NPUBHAKAM COUUANbHOIL, paco8oli, Ha-
UUOHANBHOIL, A3bIKOBOL UAU PEAULUO3HOL NPUHAONEHCHOCU' .

Ha mepBblil B3TJI51 K YMCTYy OCHOBHBIX HavaJl CEMEMHOTO 3aKOHOA-
TEJIBCTBA CIEMYET OTHOCUTH TAKXKe HEOOXOMMMOCThb TTOCTPOSHUS CEMENHBIX
OTHONIEHUI HA YyBCTBAX B3aMMHOM JIIOOBU U YBaKE€HUS, B3aNMOTIOMOIIIN
1 OTBETCTBEHHOCTH IIepel ceMbeil Beex ee wieHoB (11. 1 c¢T. 1 CK). Kpome
TOTO, KaK OJTHO M3 OCHOBHBIX HaUaJl YKa3aHO pa3pelieHre BHYTPUCEMENHBIX
BOITPOCOB T10 B3aUMHOMY COTJIACHIO.

Hymaertcs, ripas I'.D. [llepmeneBuy, KoTopsii mrcait: «K ceMeitHbIM Tpa-
BaM He JIOJKHBI ObITh TPUYUCIICHBI yCTAaHABIIMBAaEMbIe 3aKOHOM TIpaBa Ha B3a-
WMHYIO JTIO0OBb, YBAXKEHUE, IOYTEHNUE, TOTOMY YTO 9TO MHUMBIE TIPaBa, JIn-
IIEHHBIE CAHKIINU, — MIPABO UMEET JIEJIO0 TOJIbKO C BHEITHUM MUPOM, HO HE
C IylIeBHBIM»'. [103TOMY BpSII JIN CIIeMyeT COMIAIIATLCS C YTBEPKIECHUEM,
OynTO MPaBOBOE PETYJIUPOBAHUE CEMEIHBIX OTHOIIEHUIN «MOXHO TTOCTPO-
WUTh TAKUM 00pa30M, YTOOBI OHO CITOCOOCTBOBAJIO CTAHOBJIEHUIO M COXPaHE-
HUIO MEXJTy WIEHAMU CEMbU B3aUMHOM JTIOOBU U yBaXKeHUST, OTBETCTBEHHOCTHU
Tepes1 CeMbell U CTPEMIICHUIO YJIEHOB CEMbU OCYIIIECTBIISITh B3aUMOTIOMOIIb
U TIOAIEP3KKY JIPYT IpyTa’.

" K coxaneHuio, hopMa M01aui OCHOBHBIX HAYal CEMEIHHOT0 3aKOHOIATEIbCTBA JINIICHA
TTOJDKHOM YeTKOCTU. BeposiTHO, TI0 3TO# MpUUYMHE B IOPUINIECKON JTUTEpaType HET eMNHCTBA
TIPU PEIICHUH BOTIPOCOB O TOM, Kakue royioxkeHus cT. | CK P® sgBisrorcs o0cHOBHBIMY Havya-
JlaMU, ¥ COOTBETCTBEHHO O KOJTMYECTBE TaKMUX Havall (cM., HaripuMep: [Tueaunyesa JI. M. YKa3.
cou. C. 20—25; Heuaesa A.M. Cemeiinoe nipaBo: Kypce nekmuit. M., 2000. C. 26—35; I'paxman-
ckoe mipaBo: YueoHuk. B 3 1. T. 3 / Ilox pen. A.T1. Cepreena, FO.K. Tosncroro. C. 310-315).

Hlepwenesuu I'D. Ykas. cou. C. 407.
I'paxknanckoe npaBo: YueoHuk. B 3 1. T. 3 / ITox pen. A.Tl. Cepreesa, F0.K. Tosncroro. C. 311.
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§ 2. OCHOBHbIE HayaJla CEMEITHOTO 3aKOHOATEIbCTBA

BxomtoueHMe B 3aKOH pacCcMaTpUBaeMBbIX ITOJIOKEHUI, HABEpHOE, HEJIb-
351 OLICHUBATh OTPHUIIATEILHO, OBITH MOXKET, CICAYET Jaxke IIPUBETCTBOBATD.
Ho mpu aToM Hamo otmaBaTh cebe OTYET B TOM, UTO «IIEPEBECTH Ha IOPUI-
YECKUI SI3BIK» TaKMeE ITOHSTHS, KaK JII000Bh 1 YBaxkeHME (B CEMbe), eIIe HH-
KOTJa He YIAaBaJIOCh U BPSII JIM KOTIa-HUOYIb YIacTCs.

Tak, B.1. Cunaiickuii nmucan: «EcTecTBeHHBIE 1 HPaBCTBEHHBIE OTHO-
IIEHWST JIAIIB JISXKAT B OCHOBE IOPUINICCKIX OTHOIIEHUA WwieHOB ceMbH. [1o-
5TOMY IIpH TOJKOBAaHWHU HOPM CEMEHHOTO IIpaBa HEOOXOIUMO CTPEMUTHCS
IIPUIATh HOpMaM IOPUANIECKOe 3HAUCHUE, a He OTPAaHNINBATHCS KOHCTATH -
pPOBAaHUEM X HPABCTBEHHOTO XapaKTepay .

HeBo3MoxkHO ITpUHYIUTE K UCITOTHEHUIO B HATYPE 00s3aTeJIbCTBA TIOOUTh
M YBaXKaTh IPYTUX WICHOB CEMBH, KaK HEBO3MOXKHO 00€CTICUNTh TaHHOE 00sI-
3aTEJILCTBO CAHKIIMSMU WJIM CO3IATh (IIPUIyMaTh) 00SI3aHHOCTH (11 COOTBET-
CTBYIOIIIE TIpaBa), UCIIOTHEHNE (peaan3alinst) KOTOPBIX IIPUBEACT K eI —
B3aMMHOI1 JIIOOBU 1 yBaXKeHUIO. [IpaKTUYeCcKN B JAaHHOM CJIyJ9ae MbI IMEeM
JIEJIO C TIPU3BIBOM, JIMIIIEHHBIM IIPaBOBOTO COMCPKAHUS.

YTo KacaeTcsd yHOMHHAHKS O B3aMMOIIOMOIIIN, TO M 3[e¢Ch IIpaBo Oec-
CcUIbHO. Bymyun «<BMOHTHPOBAaHHBIM» B IOPUIMUYECKYIO MATEPHIO, TPeOOBAHIE
0 HEOOXOIMMOCTH B3aMMOITOMOIIN TpaHCHOpMUpPYyeTCs, MprodpeTast hopmy
00SI3aHHOCTH 110 COACPKAHUIO ONHUMU WICHAMU CEMbH IPYTHX.

Hakome1, cioBocodyeTaHIe «OTBETCTBEHHOCTh Mepell CEMbE BCEX €e
YJICHOB» MCIIOJIb30BAaHO HE B IOPUANIECKOM cMbIcie. [To-BummMoMy, B TaH-
HOM cJTydae 00 OTBETCTBEHHOCTU TOBOPUTCS C TOUYKM 3PEHUS COLIMATLHOM.
Bo-11epBBIX, OcTaBasiCh Ha IOPUINYSCKUX ITO3UIINSIX, CIEAYST CUUTATh, 9TO OT-
BETCTBEHHOCTh HACTYITACT IMPH HATMYUH HEKHX ITPOTUBOITPABHBIX TCHCTBUIA.
Bo-BTOpEIX, TIpUBIeUYEHNE K OTBETCTBEHHOCTH IIpeAIToaraeT IpuMeHEHIE
CaHKIINi. B-TpeThux, CKOJIBKO OB H TOBOPUJIOCH B HAYKE O TOM, UTO CEMbSI
SIBIISIETCSI CYOBEKTOM TIpaBa, MM O HEOOXOAMMOCTHU IIPU3HAHMS CEMbBU CYO'b-
€KTOM TIpaBa’, 3aKOH HE CYUTAET CEMbBIO YYACTHUIIEH IIPABOBBIX OTHOIIEHUIA.
PerympyroTcst OTHOIIEHMS, CKJIAIBIBAIOIINECS MEXIY WICHAMHU CEMBH, 1 T.1I.

Cpenu IpuHLIMIIOB ceMeliHoro mpasa B 11. 3 ¢T. 1 CK P® ynomuHaert-
csI pa3peleHre BHYTPUCEMEITHBIX BOIIPOCOB 110 B3aMMHOMY cormacuio. Kak
MIPEICTABIIICTCS, 3TO TOXE TOJBKO TToxkenaHue. [1o-BuauMoMmy, ciaemyeT KOH-
CTaTUPOBATh, YTO PeUb UIACT 00 MIeaje, K KOTOPOMY HAalO CTPEMUTHCS, TI0-
HHUMasl eTo HeJOCTHUKMUMOCTD. A ¢ TIPaBOBOM TOUKHU 3pEeHUS 00€CTICIUTD TOP-
JKECTBO «B3aMHOTO COTJIACHS» IMOIIPOCTY HEBO3MOXHO. KoHeuHO, MOXHO

" Cunaiicxuii B.1. Yxas. cou. C. 485.

> Cwm., Hanpumep: Kpacasuuxkos O.A. OCHOBBI XUJIUIIHOIO 3aKOHOIATEIbCTBA: MPEAMET
peryiupoBaHus U ropuandeckas npuposaa // OCHOBBI COBETCKOTO KUINIIHOTO 3aKOHO/A-
TenbeTBa. CBepmioBck, 1981. C. 18—19; Kopoaes FO.A. Cembst Kak cyObeKT npasa // 2KypHain
poccuiickoro mpasa. 2000. Ne 10. C. 61—66.
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I'nasa 1. [ToHsITME ¥ IPUHLIMITBI CEMEMHOTO TTpaBa

BMCHHTH B 00SI3aHHOCTH BCEX WICHOB CEMBU PEIIICHHE OIIPEACICHHOTO PoIa
BOIIPOCOB (M 1aTh UX IepedYeHb) TOJIbKO «eArHorIacuemM». Ho, Bo-miepBhbIX,
He OyIeT JIX 3TO IIPOU3BOJILHBIM BMEIIIATEILCTBOM B «CeMeIHBIC nena»? He
IIPOTUBOPEYMT JIM 3TO CYTH CEMEHBIX OTHOIIeHMT? He TIpuBeneT 1u K Tomy,
YTO PSIIT PEIICHUI TTOIIPOCTY HEBO3MOXHO OYIET IIPUHSTH M3-3a pa3HOTIACHIA
MEXIY WICHAMM CEMbH WJIN HEeXXeJIaHMSI KOTO-TN00 U3 WICHOB CEMbU YIacT-
BOBaTh B IPUHATUM pelieHus? Bo-BTOPHIX, ITpaBo He 001amaeT 1 He MOXET
00JIagaTh CpeICTBAMHU, KOTOPHIE MOTJIM OBI O0ECTICUNTh PealM3alliio TaKo-
T'O POJa HOPM.

Ha ykpenaenue cembu HamipaBIeHO OYeHB OOJBIIOE KOJIMYECTBO HOPM
CEeMEMHOTO 3aKoHOmaTeIbCTBa. Jlaxke perimaMeHTAIMs OTHOIICHUM, TIpe-
IIECTBYIOIINX 3aKII0YCHUIO Opaka, KpoMe IPOoYero MMeeT Meslb CIT0CO0CT-
BOBaTh YKperwieHnto oynymieir cembu (cT. 11—15 CK). I[Ipu paccMoTpeHnu
IieJla O pacTOPKEeHUM OpaKa IIPU OTCYTCTBUU COTJIACHSI OMHOTO M3 CYIIPYTOB
Ha pacTopxXKeHHe Opaka Cyl BIIpaBe IPUHSITH MEPBI IT0 TPUMHUPEHUIO CYIIPY-
TOB ¥ OTJIOXWTH pa3doMpaTesbCTBO Iejia, Ha3HAYMB CYIIPyTraM CPOK JUISI TIPH-
mupeHus (1. 2 cr. 22 CK). PactopxkeHne 0paka B CyneOHOM ITOPSIIKE TIPO-
W3BOIUTCSI, €CIIU CYIOM YCTAHOBJICHO, YTO HaJIbHEHIIIAasi COBMECTHAS XKIU3Hb
CYIPYTOB M COXpaHeHUe ceMbr HeBO3MOXHHEI (T1. 1 cT. 22 CK). Cyn He Mo-
JKeT IIpU3HATh OpaK (PMKTUBHBIM, €CIIM JIMIIA, 3aPeTUCTPUPOBABIINE TaKOI
Opax, 10 paCCMOTPEHMS [iejIa CyooM (PaKTUIeCKH CO3MaI ceMblo (1. 3 ¢T. 29
CK). Pogurtenut MOTYT OBITh TMIIEHBI POAUTEIBLCKUX IIPAB JIUIIb IIPY HAJIN-
YUH YPE3BBIYATHBIX OOCTOSITENIBCTB, YKa3aHHBIX B 3aKOHE, 1 B IIOPSIKE, yCTa-
HOBJICHHOM 3aKOoHOM (cT. 69, 70 CK), u T.1. 1 T.11.

CrenyeTr 3aMeTHTb, UTO YKPCIUICHUIO CEMbU MPU3BAHBI CIIOCOOCTBO-
BaTh 1 HOPMBI MHBIX OTpaciieil 3aKOHOMATENIbCTBA (HAIIpUMeEp, XKIUTUITHO-
IO 3aKOHOIATEIbCTBA).

Hedonycmumo npouseonvHoe emeuiamenbcmeo KOro-ambo B JIejla CEMbH.
DTO 03HaYaeT, YTO WICHBI CeMbHM CBOOOIHBI B IPUHSTUN KAaKUX OBl TO HU
OBLIO pellleHN, 3aTparnBaloInX MHTepeCchl ceMbr. HUKTO He BIIpaBe «IMK-
TOBaTh» CBOIO BOJIIO WICHAM CEMbU WX OCYIIECTBISITE BMEIIIATEIBCTBO B IIe/Ia
CeMbHU MHBIM 00pa3oM (HaIIpuMep, POAUTEIN OTHOTO M3 CYIIPYTOB, OKa3bI-
Basl CeMbe MaTePUAIBLHYIO ITONIEPXKKY, TTBITAIOTCS HaBsI3aTh HPABSIIIUIICS UM
00pa3 XW3HN!).

BMmecTte ¢ TeM, paccMaTpuBast colepkKaHie JAHHOTO IPUHIIAIIA, BasKHO
00paTUTh BHUMAaHME Ha TO, YTO HEAOIYCTUMO TOJBKO IIPOM3BOJBHOE BME-
IIaTeJIbCTBO. B psime cayyaeB 3aKOH MO3BOJISIET BMEIIIMBAThCS B IeJIa CEMbH.
Taxkux caygaeB HeMayio. DTO KacaeTcsI M paCTOPKEHUST OpaKa, M BOCITUTAHMS
neTeit, 1 rmp. Yarie Bcero 3aKOH IOIyCKaeT BMEIIIaTe/IbCTBO B ejia CEMBH Cya,
OopraHa OIeKH M TTOIIeUYNTEIbCTBA, IIPOKypopa. MHOTIa TaKuM IIpaBoM 00J1a-
IAIOT ¥ UHBIE INIIa. Tak, TOKHOCTHEIC JTMIIa OpTaHU3alNi M TpaxkiaaHe, KO-
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§ 2. OCHOBHbIE HayaJla CEMEITHOTO 3aKOHOATEIbCTBA

TOPBIM CTaHET U3BECTHO 00 YIpo3e KU3HU WX 3M0POBBIO peOCHKA, O HapyIIe-
HUU €TO IIpaB 1 3aKOHHBIX NHTEPECOB, 00sI3aHBI COOOIINTH 00 3TOM B OpraH
oneKu U noreuyutenbersa (1. 3 cr. 56 CK).

JomylieHrne 3aKOHOM CIy4aeB BMEIIATEIbCTBA B [IeJIa CEMbH TTPOIMK-
TOBAaHO CTPEMJICHHEM 00ECIICUNTh MHTEPECHI «CIab0ro» y4acTHUKA CeMeii-
HBIX OTHOIICHUI (HaIpuMep, HECOBEPIICHHOJIETHETO TpaXkKIaHWHA) WU He
IOITYCTUTHh OTCTYIUICHUI OT OCHOBHBIX ITOJIOXEHMI TOCYIapCTBEHHOM Ce-
MEWHOM MOJMTUKHA U T.II.

IIpaBo B 11e710M (B TOM YHCJIE CEMEIHOE) TOKHO CTPEMUTHCS K 0beche-
YEHUIO 03MONCHOCIU OeCnPensimcmeeHH020 OCYueCmeneHus cy0seKmueHblx
npas. B coorBercTBytomeii yactu ct. 1| CK P® 1o ¢yt BOCTIpOn3BOINTCS 00-
IIeITpaBoBoi TpUHIINI. Ero Top:KecTBO eCTh CBUACTEIBCTBO TOPXKECTBA TIpa-
Ba. JIJ1s eTo MOCTIDKEHMSI IIPAaBOBBIC HOPMBI IIPEeAyCMaTpUBAIOT MEPHI, 00ecIIe-
YHBAIOIINE OCCIIPETISITCTBEHHOE OCYIIIECTBICHNE CYOhEKTUBHEIX ITPAB, B TOM
YHCJIe YCTAHABIMBAIOT ITOPSIOK PeaM3alliy IIpaB, OIPEIeIsTIOT IIPOIIEAY P
(cbopMBI 1 TIp.) OCYIIECTBICHMS IIPaB, YKa3bIBAIOT MEXaHN3MbI IIPUHYXKIC-
HUS 00sI3aHHBIX JIMIIL K MCITOJTHEHUIO CBOUX 00SI3aHHOCTE, Ha3bIBAIOT CAHK-
LINY, TIpPUMEHSIeMbIe K HApYIITUTEISIM IIpaB, 1 T.1.

IIpaBa 1 cBOOOIBI YesIOBEKA M TpakIaHWHA 00eCIICUYNBAIOTCS IIPABOCY-
nueMm (ct. 18 Korcturyumu P®). Sawuma cemeiinvix npas ocywecmensemes
cydom, a B CIIydasiX, IpenycMOTpeHHBIX CeMeHBIM KOIEKCOM, — Tocymap-
CTBEHHBIMH OpTaHAMU WJIK OpraHAMM OTIeKU W TOTeYNTEIbCTBA. JleiicTBHS
TOCYyIAapCTBEHHBIX OPraHOB M OPTAHOB OIEKH U ITOIICUNTEIHCTBA MOTYT OBITh
00KaJIOBaHbI B CY/I.

s 3aKir09eHNsT Opaka HEOOXOIMMO B3aIMHOE J00p080AbHOE coeaacue
MYKIUHBI 1 skeHITUHEI (1. 1 ¢T. 12 CK). [ToHy:XneHre K BCTYIICHUIO B Opak
HemomycTuMo. M HeBaxkHO, OT KOTO MCXOIUT JaBJICHUE U PyKOBOICTBYSICH Ka-
KIMU COOOPaXKeHUSIMH €TO OCYIIECTBIISIOT, 0Ka3bIBae€TCS I OHO HAa OTHOTO
WX Ha 000X CYOBEKTOB, B KaKyio (popMy 00JIedeHO TTOHYKIeHue (yrpo3a,
HacWJIve W IIp.) W T.1I. B 11060M cirydae corjlacue Ha BCTYIUICHUE B OpaK T0JI-
KHO OBbITb 10OPOBOJIBbHBLIM. [Ipu HapyllleHUN 3TOrO TpeOOBaHUsI OpaK MpU-
3HaeTcs HemeiicTBUTeIbHBIM (cT. 27 CK).

Bpak 3akarouaemces 6 opeanax 3anucu aKkmog panico0aHcKkoe0 coCMOosHUS
(manee — 3arc). [IpaBa 1 00sI3aHHOCTHU CYIIPYTOB BO3HUKAIOT CO ITHS TO-
CymapCTBEHHOM perucTpamuy Opaka B opraHax 3allCU aKTOB TpaKIaH-
ckoro coctostHUS (cT. 10 CK). Takmm 00pa3oM, MOXHO KOHCTaTUPOBATh
CYIIIECTBOBAHME TTOCTYJIaTa: HET PETUCTpallNi — HeT Opaka. 3aMEHUTH I'O-
CyIapCTBEHHYIO PETUCTPALINI0 KaKMM-JIM00 MHBIM aKTOM HEBO3MOXKHO.
LlepkoBHEINM Opak 3aKOHOM He Ipu3HaeTcs. IIpu oTcyTcTBMU rocymap-
CTBEHHOM PErMCTpalny Opaka He BOSHHKAIOT IIPEIyCMOTPEHHBIE 3aKOHOM
npasa 1 00sI3aHHOCTHU CYIIPYroB. B ObITY rpaxk jaHCKMM OpakKoOM 4acTO Ha-
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I'nasa 1. [ToHsITME M IPUHLIMITBI CEMEMHOTO TTpaBa

3BIBAIOT COI03 MYKUYMHBI 1 XKCHIIMUHBI, IIPOXUBAIOIINX COBMECTHO 0e3 pe-
TUCTpalny 6paka (FOpUCTH OOBIYHO MMEHYIOT TAKMX I'PaXKIaH COXMUTEIS-
Mn). Takas TepMUHOJIOT S TIPEACTABISICTCS HelpueMiIeMoii. JIemo B ToMm,
YTO CaMO MOHSTHUE «TPakKIaHCKUI Opak» MOSIBUJIOCH, KOTIa rOCIIOACTBO-
BaJI IICPKOBHBIN Opak. M ecim Ioau IpoXUBaId COBMECTHO 03 coBep-
IIeHNS COOTBETCTBYIOIIETO IIEPKOBHOTO 00psina, TO TOBOPWIN, UTO OHU
COCTOSIT B TpaXkmaHcKoM Opake. CeromHs 3aKOH CBSI3BIBACT IIPABOBHIC IT0-
CIIEICTBUS TOJIBKO C OpaKOM, 3aperuCTPUPOBAaHHEBIM B 3arce. C 3TOil ToU-
KM 3pCHUS OPYTUX OPaKOB, KpoMe TpaXIaHCKUX (T.e. 3aperuCcTpUpOBaH-
HBIX), BOOOIIe HE CYIIeCcTBYeT. MIHOrma JIUIl, COBMECTHO MPOKUBAIOIINX
0e3 perucTpannm 6paka, UMEHYIOT «(aKTUIEeCKUMU cyTripyramu». Crienys
9TOM JIOTMKE, MOXHO FOBOPUTh U O «IOPUANYECKUX CYIIPYraxX» (COCTOSIILIMX
B 3apeTUCTpUpPOBaHHOM Opake). Ho He ObIBaeT Opaka He3aperuCTPUPOBaH-
Horo. Henb3s ctath cynpyrom («(hakTu4eCKuM», «<IOPUIAUYECKUM» ), €CIIU
Opak He 3apeTHUCTPUPOBAH.

T'oBopst 0 pagencmee cynpyeos kak 06 OTHOM U3 TIPUHILIMIIOB CEMEMHOTO
3aKOHOMIATEIbCTBA, HAIO UMETh B BUIY CJICIYIOIINE 00CTOSTEIHCTBRA.

Bo-nepBhIX, MO paBEeHCTBOM MHOTIA TOHUMAIOT paBHOIIpaBHe, T.¢. Ha-
JIMYMe y CYyOBEKTOB OMMHAKOBBIX IIPaB (110 COMEePKaHUIO U 00bEMY).

Bo-BTOpHIX, B rpaxkmaHCKOM IIpaBe MO paBEHCTBOM CYOBEKTOB ITOHM-
MaeTcs OTCYTCTBUE BJIACTU U TIOMYMHEHWS, T.€. OJUH CYOBEKT HEe MOXKET I10-
BeJIEBATh APYTUM.

Kak mpencrasisercs, B ceMeifHOM 3aKOHOIATEIbCTBE O PABEHCTBE CYII-
PYTOB TOBOPHUTCS B 00OMX 3HAYCHUSIX 3TOTrO CJIoBa. JJaBHO Mcue3Iu mpaBa
JIMYHOM BJIACTU MYyXKa HaJ XXeHOM (a TakKe pOoaUTesIci Hal IeTbMH, OITEeKY-
HOB HaJl OITeKaeMbIMH) .

MyX 1 3keHa paBHBI B TOM CMBICJIE, YTO HE TTIOMUYMHEHBI IPYT IPYTY; OOUH
CYIIPYT HE MOXET ITOBEJIeBaTh APYTHUM.

Borpoch! xK13HN ceMbU PeIIaroTCsT CYIIPyraMi COBMECTHO M MCXOIST U3
IpUHIMUIIA paBeHCTBa cynpyroB (1. 2 c¢r. 31 CK): cympyru paBHBI B IIpaBax
(11 00SI3aHHOCTSIX) — PaBHOIIPABHBEL.

[TpuHIMIT paBeHCTBA CYIIPYTOB BOILIOIICH B psife cTaTeit CeMeifHOro Ko-
nekca (ct. 31-39 u ap.).

I1o oO1eMy mpaBuly UMEHHO cemeiiHoe 80cnumaHnue 00ecIieunBaeT 3100-
pOBbe, hU3MIECKOe, IICUXNUIECKOE, IyXOBHOE I HDAaBCTBEHHOE Pa3BUTHE JIC-
teid. [ToaToMy ecTeCTBEeHHO, UTO OMHUM M3 IPUHIIATIOB CEMEHHOTO 3aKOHO-
JaTeJIbCTBA Ha3BaH IMIPUOPUTET CEMEWHOTO BOCTIMTAHUS IeTeil. DTOT IMPUHIINATI
KOHKpeTH3upyeTcs B psne crareit CeMeitHOTo Komekca (CM., B YaCTHOCTH,
cT. 54, 55, 63, 121-123).

' Cwm., Hanpumep: lepuwenesuy I ®. Ykas. cou. C. 407.
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§ 2. OCHOBHbIE HayaJla CEMEITHOTO 3aKOHOIATEIbCTBA

HeobxomumocTs npuopumemuoil 3auiumot npae u uHmepecoé HECOBEP-
IIEHHOJIETHUX U HETPYAOCIIOCOOHBIX YJIEHOB CEMbU OOYCIOBJIEHA TEM, UTO
STH JIN1IA OOBIYHO SIBJIIOTCS HAan0oJIee «CIa0bIMI» YYaCTHUKAMU CEMETHBIX
OTHOIICHUI. DTUM JIUIIaM OOBIYHO CJIOXHEE, YeM APYTUM YjeHaM CEeMbH,
«ITOCTOSITH 3a ce0s1». OHM HanboJIee YSI3BUMBI.

K amciny «<MCTOYHMKOB» paccMaTpHUBaeMOTO IIPUHIIUTIIA CIIEAYST OTHECTH
Takke BeceobIyro qeknapanmio mpas dyesioBeka, mpuHaTyio OOH 10 nexabps
1948 r. (3mech BIepBhIe AETH IIPOBO3TJIAIICHBI OOBEKTAMU 0COOO0I 3aIIUTHI
1 3a00THI), JleKmapaliiio 0 COMATbHBIX U IIPABOBBIX IIPUHITUIIAX, KACAIOIIIX-
CsI 3aIIMTHI U OJIATOIIOYJHs IeTel, 0OCOOCHHO IIpH ITepenade OeTeil Ha BOC-
MMUTaHWE W UX YCHIHOBJICHNM Ha HAITMOHAJTBHOM M MEXKIYHAPOITHOM YPOBHSIX
ot 3 gexabps 1986 r. (OOH), KonBenuuio o mmpasax pebeHka ot 20 HOSI0pst
1989 r. (OOH), EBporreiicKyto KOHBSHIINIO 00 OCYIIICCTBICHUH IIPaB IeTCi
ot 25 ssuBapst 1996 r. (Coet EBporibr).

B menax peanmsanum gaHHoro mpuHOuma B CeMeilHOM KomeKce
yCTaHOBJICH psix HOpM. Tak, obecreueHIe MHTEPECOB AeTeH JOKHO OBITh
IIpeIMETOM OCHOBHOI 3a00THI MX pomuTesieii. Pogutenn He BIpaBe IpH-
YUHSITH Bped (PU3NICCKOMY U IICUXMICCKOMY 3M0pOBbIO AeTeli. CITocoObI
BOCIIMTAaHUS AETEH MOKHBI MCKITIOYATh IIPeHEOPEKUTEIbHOE, KeCTOKOE,
rpyboe, YHIKAIOIIee YeI0BeYeCKOe TOCTOMHCTBO O0OpalleHue, 0CKOpO-
JIEHUS WIM 9KCIUTyaTauuio aeteid (cT. 65). Pomurenu MOryT ObITh JIMIIIE-
HbI poauTeabckux mpas (cT. 69—70). Ho nuineHue poauTeIbCKUX IIpaB He
0CBOOOXKIACT POAUTEIICH OT 00SI3aHHOCTH COAePKaTh CBOEro pedbeHKa (I1. 2
cr. 71) M T.0. M T.II.

Pomutenn o6s13aHBI comepkaTh CBOUX HETPYIAOCIIOCOOHBIX HECOBEP-
IIEHHOJICTHUX AeTell, HyxKaarommuxcs B momotrn (cT. 85). TpymocmocooHbIe
COBEPIICHHOJICTHHUE ACTU 00SI3aHBI COMEPKATh CBOMX HETPYIOCIIOCOOHBIX
HyXXIaromuxcs B ToMomu pomuteieii (ct. 87). HeTpymocmocoOHBIM HyX-
MAIOIINIACS CyIIPyT MMeeT MpaBoO TpeOOBaTh MPEIOCTABICHNS aIMMEHTOB
OT IPYTOTO CYIIpyTa, 00JIamaIiero HeOOXOMMMBIMH IIJISI 3TOTO CPEeICTBaMU
(cT.89), u T.0. ¥ T.TI.

B cooTBercTBUM C 4. 2 cT. 19 KoHcturymmu P® rocymapcTBo rapaHTHUPYET
PABeHCcMaE0 npas u ceo0000 ueaoseKa u epaxcoanuna He3aBUCHUMO OT T10J1a, Pachl,
HaIlMOHAJIBHOCTH, SI3bIKA, IIPOMCXOXICHUS, UMYIIECTBEHHOTO U TOJDKHOCT-
HOTO TIOJIOKCHMSI, MECTa XXUTEIHCTBA, OTHOIICHUS K PEIUTUH, YOCKICHUIA,
MIPUHAIJIEKHOCTU K OOIIECTBEHHBIM O0BEIMHEHMSIM, a TAKKe IPYTUX 00-
CTOSITEILCTB. 3aIlpeiaTcs T00bIe ()OPMBI OTpaHUICHMS TIpaB TPakIaH I10
OpHU3HAKaM COLIMATIbHON, paCOBOM, HALIMOHAJILHOM, SI3bIKOBOM IV PEJIUTH -
O3HOI TIPUHAIJICKHOCTH.

COOTBETCTBEHHO B CEMEITHOM 3aKOHOIATEILCTBE 3aIIPeIIeHBI TI0ObIe (pop-
MBI OTPaHNYECHUS TIpaB TpakIaH IMPU BCTYIUICHUN B OpaK U B CEMEITHBIX OT-
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I'nasa 1. [ToHsITME M IPUHLIMITBI CEMEMHOTO TTpaBa

HOIIIEHUSIX 110 MPU3HAKAM COLIMAIBHOM, PACOBOI, HAITMOHAIBHOM, SI3BIKO-
BOM M peIMTHO3HO# nmpuHamiIexXHocTH (1. 4 cT. 1 CK).

ITpaBa rpaxnaH B cEMbe MOTYT OBITh OTPAHUYEHBI TOJIKO Ha OCHOBAHUU
(bemepanbHOTO 3aKOHA U TOTHKO B TOU Mepe, B KAKOW 9TO HEOOXOIUMO B 11e-
JISIX 3a1IUTHI HDAaBCTBEHHOCTHU, 3I0POBbsI, PAB ¥ 3aKOHHBIX MHTEPECOB JIPY-
TMX YJIEHOB ceMbM 1 UHBIX rpaxaaH (1. 1 ct. 4 CK). «McToku» naHHOoTO TIpa-
BUJa HaxomdaTed B 4. 3 ¢T. 55 Koncturynum PO.

§ 3. UcTounnku cemeiiHOTO mpaBa

BakHe#mM MCTOYHUKOM JIF000I OTpaciin IIpaBa, B TOM YKCIIC U CeMeii-
Horo, siBsteTcst Koncmumyuyus Poccuiickoii @edepayuu. Hapsimy ¢ OJI0KeHMSI -
MU, pACCMOTPEHHBIMHU B § 2 HacTosIIel T1aBbl, OCHOBHOI 3aKOH COIEPKUT
6a30BBbIC TTOJIOXKEHUS TSI TIOOOT0 3aKOHOIATEIBCTBA. B cooTBeTCTBUM C 4. 1
ct. 15 Konctutynus PO nmeeT BBICIIYIO IOPUANYECKYIO CUITY, TIpSIMOe Ieii-
CTBHE U IPUMEHSETCS Ha Beelt TeppuTopun Poccuiickoit Penepannn; 3aKo-
HBI ¥ MHBIC TIPABOBBIC aKTHI, IpMHUMaeMble B Poccuiickoit Menepaiinm, He
JIOJKHBI TpoTuBopeunTh Koncturynnm PO.

B cootBercTBUM ¢ KoHcTuTytmeit PO cemeliHOe 3aKOHOIATEIHECTBO HAXO0-
IUATCS B coBMecTHOM BeneHUM Poccuiickoit denepanmu u cyosekToB Denme-
pauuu (1. «k» 4. 1 c1. 72). Kak caenyer us 4. 2 cr. 76 Koncturyuuu PO, o
ceMeITHOMY 3aKOHOIATEIBCTBY M3Hal0TCs denepabHbIe 3aKOHEI, IIPUHIMAC-
MBI€ B COOTBETCTBAM C HUMU 3aKOHBI I MHBIC HOPMATUBHBIC IIPABOBBIC aKThI
cyorekToB Menepanun. I[Ipu sToM cormacHo 4. 5 cr. 76 Koncrurynun PO
3aKOHBI M MHBIC HOPMATHUBHBIC TIPAaBOBBIC aKTHI CyObeKTOB Demepanun He
MOTYT IIPOTUBOPEUYUTH (heepabHBIM 3aKOHAM. B ciygae Takoro mpoTuso-
peuns IIPUOPUTET IPUHAIJICKUT (heaepabHBIM 3aKOHAM.

OCHOBHBIM aKTOM, PETYIUPYIOIINM CeMEHHBIC OTHOIIICHMSI, B HACTOSI -
mee BpeMsi, 6e3ycIoBHO, ABisieTcss Cemeilnblii Kodekc, KOTOPBIA Ompee-
JISIeT OCHOBHBIC TIPUHITUAIIBI CEMEHOTO IIpaBa, yCTaHABINBAET OCHOBHBIC
Havajia IpaBOBOTO PEryJANPOBAHUS CEMEWHBIX OTHOIICHUM (CM. § 2 Ha-
CTOSIIIIEH TJIaBHI).

I'paxkmaHCKMiT KOOEKC PeryIMpyeT LeIbIi Ps BOIIPOCOB, CBI3aHHBIX C Ce-
MEIHBIMI OTHOILIIEHUSIMH, COOTBETCTBEHHO 1 B CeMeiTHOM KOIeKCe eCTh Ipa-
JKIAHCKO-TIPABOBBIE HOPMBEIL.

W3 npyrux denepalbHBIX 3aKOHOB, COIEPKAIINX HOPMBI CEMEITHOTO TIpa-
Ba, CJICAYET BBIICTUTD (hedepanvHote 3aKoHbl om 24 anpens 2008 2. No 48-D3 «06
oneke u noneyumenscmee»' uom 16 anpens 2001 2. Ne 44-D3 «O 2ocydapcmeen-

' CoGpaHue 3akoHonatesbera Poceniickoit @eneparmn (natee — C3 PAD). 2008. Ne 17. Cr. 1755.

24



§ 3. UcTouHMKM ceMeiHOro rnpaBa

HOM Oanke OanHbiX 0 demsx, ocmaguiuxcs 6e3 nonevenus pooumeneir»'. Hop-
MBI CEMEIHOTO IIPaBa COAEPKATCS U B Psifie APYTUX 3aKOHOJATEIbHBIX aKTOB,
Harpumep B XKuauwnom kodekce Poccutickoii Pedepayuu (manee — 2KK PD).

Ha gedepanvrom yposre cemeliHbie OMHOUEHUS peeyAUPYIOMCsl He MOAb-
K0 3aK0HOO0amenvubvimu akmamu, Ho u ykazamu [Ipezudenma P (Hampumep,
Va3 I[pe3unenra PO ot 28 nexabpst 2012 r. Ne 1688 «O HEKOTOPBIX Mepax
IO peaan3aliy TOCYIapCTBEHHON MOMUTUKY B chepe 3allUThI TeTeii-Ch-
pOT U [IeTel, OCTABIIMXCS O€3 TOIEYEHUST POAUTENEH»’), U HOCHAHOGACHU-
mu Ilpasumeavcmea P® (Hanpumep, mocrtaHoBieHue [IpaBurenbcTBa PO
oT 4 Hos16pst 2006 1. Ne 654 «O nesaTeIbHOCTH OPraHOB M OpraHU3aInii MTHO-
CTpPaHHBIX TOCYIAPCTB II0 YCHIHOBICHUIO (YIOYSPEHUIO) IeTeil Ha TEPPUTO-
pun Poccuiickoit Demeparviy 1 KOHTPOJIE 3a €€ OCYIIECTBIEHNEM» ). BaxHo,
yT0OBI HOpMaTHUBHBIE akThI [Ipesuaenra PP u [MpaBurtensectBa PO npuHu-
MaJIACh B CIIydasix, HEImocpeacTBeHHO mpeaycMoTpeHHBIX CK PD m16o apy-
ruMHu perepaaTbHBIMU 3aKOHAMMU.

Oco0060 cireayeT OCTAaHOBUTHCS Ha BEIOMCTBEHHBIX HOPMATUBHBIX aKTaX,
IIPUHIMAEMbIX MIHUCTEPCTBAMH 1 MHBIMU (helepabHBIMU OpTaHAMM HC-
TTOJTHUTEILHOM BIIACTU. B OTHOIIIEHNM TaKMX TOKYMEHTOB CYIIIECTBYET O0IIIee
IpaBuJjIo, BeIpaxkeHHoe B YKase [Ipesuaenta PD ot 23 mas 1996 r. Ne 763
«O mopsiIKe oIy0IMKOBAaHUS ¥ BCTYIUICHUS B cruTy akToB Ilpe3unenTta Poc-
cuiickoit Menepanuu, [TpaButenbcTBa Poccuiickoit Menepanimm 1 HopMa-
TUBHBIX IIPABOBBIX aKTOB (helepaTbHBIX OPraHOB UCIIOMHUTELHOM BIACTI»,
a taxxe B [Tocranosinenuu [Ipasurensctsa PD ot 13 aBrycra 1997 r.°

CornacHO Ha3BaHHBIM aKTaM HOPMAaTUBHBIC aKTHl MUHHUCTEPCTB U IPY-
rux emeparbHBIX OpTaHOB UCIIOIHUTEIbHOM BacTn Poccuiickoit Menepa-
LINH, 3aTparuBarolIne IpaBa, CBOOOIBI I 3aKOHHBIC MHTEPECHI TPaKIaH WJIN
HOCSIIIINE MEXBEIOMCTBEHHBIN XapaKTep, nodaexcam 20cy0apCcmeeHHol pe-
eucmpavuu 6 Munucmepcmee rocmuuyuu P®, oguyuansroii nybaukayun B Ta-
3eTe «Poccuiickast razeta» wim brojteTeHe HOpPMAaTUBHBIX aKTOB (heaeparb-
HBIX OPTaHOB MCITOJIHUTEIBHON BIACTU M pa3MEIIeHUIO Ha O(PUIINATIFHOM
WHTEPHET-TIOpTaje IIPaBoOBOM MH(MOPMAIIUN (WWW.Pravo.gov.ru), KOTopbie
IIOJKHBI OCYIIIECTBIISIThCS He TTo3nHee 10 THell Tmocie MX rocyIapCTBeHHOM
peructpaunu. [1p1 3TOM aKkThI, He TIPOIIEAIINE TOCYIapCTBEHHYIO PETUCT-
paImio, a TaKKe 3aperuCTPUPOBAHHEBIC, HO HE OITYOJIMKOBAaHHEIC B YCTAHOB-
JICHHOM TIOpSIIKE, HE BJICKYT 3a COOOI IMPaBOBBIX ITOCIICACTBUIA.

' C3 P®. 2001. Ne 17. Cr. 1643.

> C3 P®.2012. Ne 53 (u. 2). Cr. 7860.
* C3 P®. 2006. Ne 46. Cr. 480.

* C3 PD. 1996. Ne 22. Cr. 2663.

° C3 Pd. 1997. Ne 33. Cr. 3895.
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Kak yka3bIBajoch paHbllle, CEMEITHBIC OTHOIIECHMS MOTYT PEryJIMpPOBaTh-
csl HOPMAaTUBHBIMH aKTaMU cyObeKTOB Denepanu (pecImyomKaMu B CO-
craBe Poccuiickoit ®enepannu, KpassMu, 00IacTsIMU, ToponamMu MOCKBOIA,
Cankr-Iletepoyprom n CeBacTomosieM, aBTOHOMHO# 00JIacThIO, a TaKKe
ABTOHOMHBIMH OKpyTramu). B cBoIo ouepenb akThl cyobeKToB Demepannu
TaK:Ke IeJIATCS Ha 3aKOHOMATeIbHBIC aKTHI IIPEACTaBUTEILHBIX OPTaHOB TO-
CyIapCTBEHHOI BJIACTU 1 MHBIE HOPMATUBHBIC IIPABOBBIC aKTHI, IIPUHUMAC-
MBIe B IIpeeiax CBOe KOMITETEHIINY UCIIOTHUTEIbHBIMU OPraHAMM TOCY-
JIApCTBEHHOM BJIACTH.

OpraHsl MECTHOT'O CaMOYIIpaBJICHUSI BIIpaBe NMPUHUMATH PEIICHUS,
BIMSTIOIINE Ha CeMEeHBIC OTHOIICHUS, OMHAKO MX KOMITETCHIIMS CYIIeCT-
BEHHO oTrpaHmn4YeHa (cM., HampuMmep, cT. 13 CK).

MexayHapoIHbBIE JOTOBOPHI, YIaCTHHUIIEH KOTOPHIX ABJIsIeTCsT Poccuii-
ckasg Demepanusi, TaKKe MOTYT PeryIMpOBaTh CeMEWHBIE OTHOIICHUS (CM.
§ 1 r1. 8 HacTosIIIeit pabOTHI).

Ha ocnoBanuu ct. 126 Koncturyunu P® Bepxosubiii Cyn PD, ssissacs
BBICIIIMM CYIEOHBIM OPTaHOM II0 IPakIaHCKUM, YTOJIOBHBIM, alMIUHUCTPA-
TUBHBIM JIeJIaM, IIOACYIHBIM CyIaM OOIICH IOPUCOUKIINY, HAPSIAy C cyaeo-
HBIM HaZI30POM JaeT pa3bsiCHEHUSI IT0 BOIIPOCAM CYIeOHOM MpaKTHKH. Takue
Pa3bSICHEHUS CIIOCOOCTBYIOT IIPABUILHOMY M € IMHOOOPA3HOMY IIpUMEHE-
HHIO HOPM TIpaBa, B ToM uncie CeMeifHOro KoaeKca 1 IPYTUX aKTOB CeMeii-
HOTO 3aKOHOJATEbCTBA.

C yyeToM pacimmpeHus B cootBeTcTBUM co CcT. 5 'K P® chepnl oObIvas,
ITOJ, KOTOPBIM TIOHMMAETCST CJIOXMBIIEECS M ITUPOKO IIPpUMEHSIEMOe B Ka-
KOI-T100 00J1aCTH HE TOJIBKO MPEAIIPUHIMATEIBCKOM, HO M MHOU IeSITeIIh-
HOCTH, He IIPeAyCMOTPEHHOE 3aKOHOIATEILCTBOM IIPABUJIO TTOBEACHNSI He3a-
BHCHMO OT TOTO, 3a(DUKCUPOBAHO JII OHO B KAKOM-JTOO TOKYMEHTE, 00bIYan
MOTYT OBITh IIPM3HAHBI HCTOYHUKOM CEMEITHOTO MpaBa, HECMOTPS Ha TO, UTO
B CK P® onu He yITOMUHAIOTCSA B KAYECTBE CAMOCTOSITEILHOTO NCTOYHHKA.

§ 4. Anajiorns B ceMeifHOM mpase

ITpuHMMAast 3aKoHOIATEIbHBIE aKThHI, 3aKOHOIATEIb 3a9aCTYIO0 CTPEMUTCS
yperyJanpoBarh «Bce U Besi». OQHAKO, KaK U3BECTHO, XKMU3Hb Oorade 000
TEOPETUYECKOI KOHCTpyKUMKU. Kpome Toro, xxu3Hb uaMmeHuuna. I1osBis-
IOTCSI OTHOLLIEHMSI, KOTOPhIE IIPABOM HE YperyJaupoBaHbl. B Takux ciyuasx
FOBOPSIT, YTO CYILIECTBYET IIpo0ell B IpaBe (3aKOHOIATEIbCTBE), T.€. Cy-
IIECTBYIOT OTHOIICHUSI, BXOASIINE B IIPEIMET IIPaBOBOTO PETYINPOBAHUS
(ceMeifHOTO) 3aKOHOIATENILCTBA, HO OHO IO ITOBOAY TaKWUX OTHOIICHUIA
«XpaHUT MOJIYaHUE», HET COOTBETCTBYIOLIMX HOPM U B IPAXXIAHCKOM 3a-
KOHOAATEIbCTBE. B TaKMX CUTyaLIUsIX yYaCTHUKKM OTHOLUECHUI OIPEae/IsiOT

26



§ 4. AHasnorusi B ceMeiHOM TpaBe

CBOU TIpaBa W 00SI3aHHOCTU corameHneM. OOBIYHO IIPU 3TOM CUMTAIOT,
YTO COBEpIIeHA CIeNKa (3aKII0UEeH JOTOBOp, 3aKJIIOUCHO COITIAIlICHNE), He
MIpeayCMOTPEHHAsT 3aKOHOM, HO €My He TIPOTHBOpEeYaIasl.

MHorma cTOpOHBI 3aKIIFOUAOT M3BECTHHRINM 3aKOHY JOTOBOpP (HAIIpUMeEp,
OpavyHBII JOTOBOP) U BKIIIOYAIOT B HETO YCJIOBUSI, HE IMMPEAYCMOTPEHHBIC
3aKOHOM (3aKOHOHATEILCTBOM), HO €My He IIPOTUBOpEYaIIne.

PerynsaropoM oTHOIIEHUI SABIsIETCS 3aKOHOIATEIBCTBO U OroBop. Ecim
HET HU TOTO, HU IPYTOT0, TO IIPUXOIUTCS IIPUOETaTh K aHAJIOTUH, O YeM U TO-
Boputcd B cT. 5 CK P®D: «B ciryuae, eclii OTHOLIEHUST MEXKIY WIeHAMU CEMbU
HE YperyJIMpoBaHbl CEMEITHBIM 3aKOHOIATEIFCTBOM MJIN COTIAIIEHUEM CTO-
POH, W TIPX OTCYTCTBUY HOPM TPaskIaHCKOTIO IIpaBa, IMPSIMO PETYIMPYIOIINX
yKa3aHHbBIC OTHOIICHUSI, K TAKMM OTHOIIICHUSIM, €CJIM 3TO He TIPOTUBOPECUNT
HX CYIIECTBY, IIPUMEHSIIOTCSI HOPMBI CEMEIHOTO U (MU ) TPpaskIaHCKOTO IIpaBa,
peryIMpYIOIINe CXOMHbBIC OTHOIICHUS (aHajorus 3akoHa). [Ipu oTcyTcTBUMA
TaKWX HOPM IIpaBa U 00s13aHHOCTU WICHOB CEMbU OIPENEIISTIOTCST MUCXOMIS 13
OOIIIMX HaYaJI ¥ IIPUHIIUIIOB CEMEWHOTO MJIM IPaKIaHCKOTO IIpaBa (aHAIOTHS
IIpaBa), a TAaKKe MPUHITUIIOB TYMAHHOCTH, Pa3yMHOCTH U CIIPAaBEIJIMBOCTI».

B Konekce o 6pake u cembe (nanee — KobC) PCOCP 1969 r. mogo6HbIX
HOPM He OBUTO, ¥ 3TO BITOJIHE OOBSICHUMO: TO BpeMsI He TI03BOJISIIIO BO3HUKATH
OTHOIICHUSM, HOPMAaTUBHO HE YPETYIMPOBAHHBIM.

Cunraetcs, 4To 3aKOHOIATEILCTBO (B TOM UHCIIC CEMEIHOE) IIPUMEHSIETCS
[0 aHAJOTUU B TEX Clydyasx, KOTAa CyllecTByeT mpoOen B npase. Kak
IIPEICTaBIISICTCSI, aHAJIOIUS 3aKOHA M aHaJIOTHs IpaBa TPEeOYIOTCS MpU
HaJIMYMU TaKOTO Ipo0besia, €I COOTBETCTBYIOIINE OTHOIIICHUS HE PETYIIH-
pytoTcst moroBopoM. [1pu 3ToM npaBmiIbHEE OBUIO OBI TOBOPUTH HE O IIpoOesIax
B IIpaBe, a O IIpobeTax B IIPaBOBOM PErYIMPOBAHUM.

AHaJtorus 3aKoHa IOITyCTHMA TIPY HAJTUYUM CIICTYIOIINX YCIOBUA.

Bo-T1epBhIX, CYIIECTBYIOT CEMEHBIC OMHOUIEHUsL, He YPecyAupo8aHHble 3aK0-
HoOamenbcmeom, T.e. OTHOIIICHUSI, BXOISIIINE B IIPEIMET CEMEIHOTO MpaBa, HO
IIpaBUJI, PEIAMECHTHPYIOIINX TaK1e COIMATbHBIC CBSI3M, 3aKOHONATEILCTBO
HE COIEPXKUT.

Bo-BTOpPEBIX, TaKWe 0mHoULeHUSs He peAaMeHMUPOBAHbL U COAAUICHUEM CINO-
poH (KOTOpOE He TIPOTUBOPEUYNT 3aKOHOAATEIIBCTBY).

B-Tpeteux, cyuecmeyem 3axkon uau uHOi NPAGOBOL KM, KOMOPbIM pecyiu -
PYHOMCSL CXOOHbBle OMHOUEHUS.

B-4ueTBepTHIX, npumeHeHue ykazaHHo20 cX00H020 3aKoHa (MTHOTO IIPaBOBOTO
aKTa) K TaHHOMY (HEe YyperyJIupOBaHHOMY 3aKOHOIATEIbCTBOM WU
IIOTOBOPOM) CEMEITHOMY OTHOIICHUIO He NPOMUBOPeHUm CYulecmay TaKoTo
OMHOULCHUSL.

AHajorus IpaBa JOITyCTHUMA, KOTIa CeMeiHbIe OTHOIICHUS HE ypery-
JIMPOBaHBI 3aKOHOMATEIFCTBOM U (MJIM) JOTOBOPOM M HET 3aKOHA (MHOTO
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I'nasa 1. [ToHsITME M IPUHLIMITBI CEMEMHOTO TTpaBa

IIPaBOBOTO aKTa), pPeIIaMEHTUPYIOMIETO CXOMHBIE OOIIECCTBEHHBIE OTHO-
eHUs. Ananoeus npasa o3Havaem onpedeneHue npas u 00s3aHHocmell yuacm-
HUKOB CeMeLIHbIX OMHOULeHUT UCX005L U3 00UUX HAYAA U CMbICAA CeMeLH020 3a-
KorHodamenvcmea. CeMeitHOe 3aKOHOIATEIIBCTBO NCXOMUT M3 HEOOXOIMMOCTH
VKPEIUICHHS CEMbH, IIOCTPOCHUS CEMEHBIX OTHOIIeHU. CMBIC CEMEITHOTO
3aKOHOMATEIbCTBA BPSII JIU MOXKXHO OIIPEAEIUTh OMHOM (hpa3oii, OH MOXET
OBITH OOHAPYKEH JIIIb B pe3y/IbTaTe aHAIN3a BCEX CEMEITHO-TIPaBOBBIX HOPM.

[Ipu ucnoab30BaHUM AaHAJIOTUM IIpaBa HEOOXOAMMO YYUThIBATh TPEOO-
BaHMS TOOPOCOBECTHOCTH, TYMAHHOCTH, Pa3yMHOCTH U CIIPaBEIIMBOCTH.
DTH OIIEHOYHBIC KATETOPUM ITO3BOJSIOT YUEeCTh OIpeneieHHBIe 00CTOSI-
TETbCTBA KAXKIOW KOHKPETHOM CUTYaIlUMN.

§ 5. JIurepaTypa no cemeiinoMy npaBy

ITo cemeitHOMY IIpaBy OITyOJIMKOBAHO JOCTATOYHO OOIBIIIOE KOJTMIECTBO
pa6or. [TomaraeM BO3MOKHBIM BBIICTUTH HAM0OJIEE 3HAUNTEIBHBIC, C HAIIICH
TOYKH 3PCHMUSI, TPYIBL.

OcHOBOI IST pa3BUTHUS HayKH CEMEMHOIo mpaBa Kak B Poccum, tak
U 3a pyOexxoM TOCIIyKII0 yacTHoe npaBo I pesHero Puma. B cBsi3u ¢ aTum
IIpY U3YYEeHUM Kypca IIpexkae BCero HeoOXOIMMO 00paTUThCS K paboTaM
B.M. XBocTtoBa «Cucrema puMcKoro TpaBa. CemeitHoe rpaso. HaciencrBeH-
Hoe nipaBo» (1883), C.A. MypowmiieBa «I' paxkmarckoe mpaBo dpeBHero Puma»
(1909), «PumMckoe gactHoe paBo» (1tox pea. M.b. Hosumkoro u U.C. Ile-
perepckoro (1948)).

Hau6onpmmii BKi1ag B hopMUpOBaHUE HAYKN OTEIECTBEHHOTO CEMEITHO-
ro 1paBa, 0e3yCJI0BHO, BHEC U3BECTHEUIINI JOPEBOJIOLUOHHBINA POCCUTi-
ckuit muBuancT A. M. 3aropoBcKuit, coO3naBIIMII HEIPEeB30MAEHHBIN U TT0 ceit
neHb Tpyn «Kype cemeitroro mpasa» (1909). Y3 npousseneHuit, HarmmcaH-
HBIX 70 1917 T., caeayeT Takke oOpaTUTh BHUMaHUe Ha «VccnenoBaHus 110
PYCCKOMY IIpaBy ceMeitHoMY 1 HacneacTBeHHoMy» M.I'. Opimaxckoro (1877),
«OQ4YepK IPpUINIECKIX OTHOIICHWH, BO3HUKAIOIINX M3 CEMEIHOTO COI03a»
K. KaBenuna (1884), «O06 OTHOIICHUSIX CYIIPYTOB 10 MMyInecTBy» A. M. Ka-
summpa (1884), «O 6pagyHOM cor03e, paCTOPKEHUU OpaKa, BIIACTUA pOIUTEIICI
u pod.» A.3. CokoioBckoro (1889), «JIuuHoe 1 UMyYILIECTBEHHOE ITOI0XKE-
HUe 3aMYyXHeH KeHIITMHBI B TpaxkaaHckoM rmpase» B. M. Cunaiickoro (1910).

Henb3s Takke He ynmomsiHyTh 0 padbotax K.I1. [Tob6enonocuena «Kypc rpa-
JKIaHCKOro mpaBa» B Tpex ToMax (1896), H.C. CyBopoBa «YueOHUK LIEPKOB-
Horo mpasa» (1908), B./. CepreeBuya «JIeKLinu 1 UCCIEAOBAHMS 10 IPEBHEN
ncropum pycckoro mpana» (1910), FO.C. I'ambaposa «I'paxkgaHcKoe mpa-
Bo» (1911), I'.®. IllepureHeBNYa «YU4eOHUK PYCCKOTO I'PakIaHCKOTO IIpa-
Ba» (1911), .. Meiiepa «Pycckoe rpaxkmaHckoe mipaBo» (1914), M.A. I1o-
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§ 5. JIutepatypa 1o cemeitHOMY MpaBy

KpoBcKoro «OCHOBHBIEC TIPOOJIEMBI TPaXkKIaHCKOTO TIpaBa» (1917), koTophie
paccMaTpUBaIM MHCTUTYTHI CEMEIHOTO IIpaBa B KOHTEKCTE HAYKU TpaKIaH-
CKOTO MpaBa, ITOCKOJIbKY TPATUIIMOHHO CEMEITHOE ITPaBO CUMTAIOCH COCTAB-
JISTIONIEH TPpaskIaHCKOTO IIpaBa.

Hewmanyto nenty B pa3BuTue ceMeitHoTo IpaBa B Poccum BHecnn co-
BETCKME YUeHBIe. M3 TpymOB COBETCKOTO IIeproaa MOXKHO BBIICIUTD «JIma-
HBbIC U UMYIIECTBEHHBIC OTHOIIECHMS B COBETCKOI cembe» H.B. Pabu-
nosuya (1952), «Coserckoe cemeiiHoe mpaBo» B.A. Tapxosa (1963),
«CewmeiiHoe npaBo» B.A. Psiceniena (1967), «OcHOBbBI 3aKOHOATEILCTBA O Opa-
ke u ceMbe» A.W. [lepramenr (1969), «Cemelinbie npaBootHolueHust B CCCP»
E.M. Bopoxeiikuna (1972), «myiiectso cynpyros» B.I1. Hukutunoii (1975),
«3aKOHOIATEIIBCTBO O Opake 1 ceMbe: IIpakTrka IpruMeHeHNsI, HEKOTOPEIE BO-
npockl Teopur» B.I1. IllaxmaTtoBa (1981), KomieKTHBHY0 MOHOTpaduio «3a-
KOHOIATEeIBCTBO O OpaKe 1 ceMbe M IIPAKTHUKA eT0 IIpUMeHEeHUS (K 20-JIeTHIO
OcHoB KobC PC®CP)» (tox pexn. JI.M. 3psruntieBoif, JI.I'. Ky3He1oBoi,
I''. Crpenmpaukosoit, H.Y. MacinenaukoBoii u b.H. Me3puna (1982)), «Co-
BeTcKoe ceMeliHoe mpaBo» I.K. MartBeeBa (1985), «Borpocsr coBeTcKoro ce-
MeMHOro I1paBa B cyaeOHol npakTtuke» A.M. benskosoii (1989).

W3 coBpeMeHHOI TuTepaTypsl 110 JAHHOI TeMaTUKE CJeAyeT BBIICINTh
«CemeitHoe ipaBo: yaeOHNK» M. B. AnToKOMBCKOI (2013), «CeMeitHoe mpaBo:
YUeOHUK T aKameMudecKoro 0akaraBpuata» A.M. HegaeBoii (2014), «Ce-
MeitHoe ipaBo» JI.H. I[TuemmHireBoii (2014), crateio JI.FO. MuxeeBoii «Pa3Bu-
THe KOTUMUKAIINNA POCCUICKOTO CEMEITHOTO ITpaBa» B KHUTE « Komubukarmms
poccutickoro yactHoro npasa 2015 (ox pen. I1.B. Kpamrennaxukosa» (2015)).

Oco000r0 BHUMaHUS 3aCITy>KMBAIOT KOMMEHTapHH K KOTU(UITMPOBAHHBIM
aKTaM IT0 CeMEHOMY IIpaBy, B YaCTHOCTH, B COBETCKUIA TIEPHOI — KOMMEHTAa-
pun K Konekcy PCDCP o 6pake 1 ceMbe, a ¢ 1996 1. — kommeHTapnu K Ce-
MeitHoMy komekcy P®. B ux uncie Kommenrapuit k Komekcy o Opake u ce-
Mbe (o pen. H.A. Ocerpona (1982)), KommeHnTapmit K CeMeTHOMY KOIEKCY
Poccuiickoit @eneparum (yaedHo-mpakTrndeckuit) (rmox pen. .M. KysHe-
oBoit (2002)), KomMernTapuii Kk CemeitHoMy Koaekcy Poccuiickoit deme-
pamuu JI.M. IMuenunnesoit (2011), ITocraTeiinbiit KommeHTapuit K Cemeii-
HoMmy Komekcy Poccuiickoit @enepanmu, PenepanpbHoMy 3aKOHY «O0 oIexe
U TIOTICYNTENIbCTBEe» M DemepambHOMY 3aKOHY «O0 aKTaxX TpaxkIaHCKOTO CO-
crostHUs» (1o pen. I1.B. Kpamenuanukosa (2012)).

Be3sycaoBHBIN MHTEpeC BEI3BIBAIOT I COBPEMEHHBIC PA0OTHI, IIOCBSIIICHHEIE
OTIEJIbHBIM MHCTUTYTAM CEMEHOTO ITpaBa, B YaCTHOCTH «OTeKa U TTOIeUr-
TEJIBCTBO: Teopus U mpakTuKa» JI.}FO. MuxeeBoii (tion pen. P.I1. ManaHKOBOI
(2004)), «I[IpaBooTHOIIEHUS COOCTBEHHOCTH cymnpyro» A.B. CiemakoBoit
(2005), «<ATMMeHTHBIE 00s13aTeIFCTBA U O0SI3aHHOCTU WICHOB CEMbBH: TIPAKTH -
yeckoe rmocobme» JI.B. Tuxommposoii (rmox pen. M.1O. Tuxommposna) (2011),
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I'nasa 1. [ToHsITME M IPUHLIMITBI CEMEMHOTO TTpaBa

«AJTMMEHTHBIC TIpaBa U 00S3aHHOCTH WICHOB CEMBU: IIPAKTUIECKOE TTOCO-
oue» M.IO. Tuxommpona (2011), «CypporaTHoe MaTepuHCTBO B Poccuii-
ckoii Menepannu: mpodIeMbl TeOPUH 1 IIpakTuKu: MoHorpadus» T.E. bo-
pucosoii (2012).

U pazymeercs, HeIb3sl HE YIIOMSIHYTD O TIPOM3BEICHUSIX pa3HBIX JIET, T10-
CBSIIIICHHBIX 3apy0eXHOMY M MEXIyHapOTHOMY ceMeiiHOMY IIpaBy. B mx
yucie: «Bompocsl 6paka u pa3Bojga B MEXKIYHAPOTHOM YaCTHOM IIpaBe»
H.B. OpinoBoii (1960), «bpak 1 ceMbsi B MEXIYHAPOIHOM YaCTHOM IIpaBe»
(1966), «MexnyHaponaHas 3aliuTa npaB 1 uHtepecos nereit» M.K. T'opo-
nmekoit (1973), «bpak u pa3Bon B Oyp:Kya3HOM ceMeliHOM I1paBe» O.A. Xa-
30B0i1 (1988), «CemeitHbIe OTHOIIICHHS B MEXKIYHAPOTHOM YaCTHOM ITpaBe»
H.A. Ille6anoBoii (1995), «CemeitHoe ipaBo Poccuiickoit Memepaiiny 1 UHO-
CTpaHHBIX rocynapcTB: OCHOBHBIE MHCTUTYTHI» (1101 pen. B.B. 3amecckoro
(2004)), «CemetiHoe mipaBo Ha pyoeske XX—XXI BekoB: K 20-1etnro KonseH-
mun OOH o mpaBax pebenka: Marepuanabl MexXnyHapoaHOM HaydHO-TTpaK-
THIecKoit koHdepeHuuu» (2011), «bpaunsrit morosop B Poccuiickoit de-
Iepalnu, IpyTUX rocymapcTBax — ydactHrKax ConpyxectBa He3zaBucumbix
T'ocymapctB u bantun: YuedbHo-1npaktuueckoe nocooue» A.H. JleBymku-
Ha (2012), «MHCcTHTYT YechiHOBNIeHUS B Poccuu 1 ctpanax EBporisl: cpaBHI-
TeJIbHOE TEOPETUKO-IIpaBoBoe nccienoBanue» JI.A. Cmonunoii u 4.B. 3a-
nmeceHckoit (2014).
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I'1ABA 2. 3AKIIIOYEHUE M IPEKPAIIIEHUE BPAKA

§ 1. ITonsarue opaka

3aKOHOJATEILCTBOM HE orpeaesisieTcsl moHstue opaka. OgHako Cemeii-
HbII Konekce PD v apyrre HopMaTUBHBIE IIPABOBBIE aKTHI ITUPOKO ONIEPUPYIOT
JAaHHBIM TIOHsATHEM. JJTs1 €70 YSICHEHUST HEOOXOIMMO 00PaTUThCS K UCTOPUH.

Tak, u3BecTHbII1 oTeuecTBeHHbII UMBUAUCT A. V. 3aropoBckuii pasrpa-
HUYMBaJ TPY OCHOBHBIEC TPYMIIbI TEOPUId, KOTOPBIE ONPEAL/ISIIN MOHATUE
ceMbM M Opaka U BpeMs ux nosiBjieHus1. [lepBasi, crapeiiias 1o BpeMeHH,
TeopHUsl, y «MCTOKOB» KOTOpoii ctostiu baxogeH, Mak-JleHHan u MopraH,
OTPMIIAET CYIIECTBOBaHNE MHAMBUIYAIbLHOIO Opaka B IpeBHeiIIee BpeMs
HE TOJIbKO B MOHOTaMHOI, HO 1 B TTOJIMTaMHo (hopme. B To Bpemsi, 1o MHe-
HUIO aroJIOTeTOB TaHHOW TE€OPUM, CYIIECTBOBAIO O€CIIOPSIAOUHOE MTOJIOBOE
00l11leHre, TPUMEHUTEIbHO K KOTOPOMY MCITOIb30BaIOCh MMOHSITHE «ILJIEMEH-
Hoii 6pak». [IpencraBurenu npyroii reopuu, ¢ [Toctom u Kosepom Bo riase,
CUYMTAIOT MEPBOI CTYIEHbIO Opaka U ceMbM Opak rpynmoBoit. [Tinems pacma-
JaeTCsI Ha TPYITIbI, CBSI3aHHbIE KPOBHBIM MaTePUHCKUM POACTBOM, IIPUYEM
Opaku (He MHIMBUAYAJIbHbIE M HE MOHOTAMHBIE) 3aKJTI0YAOTCSI TOJIBKO Me-
KLy 9TMMU IPYIINaMu, a He B Mpeaeiax Kaxmaon U3 Hux (3k3oramust). Tpe-
Tbs Teopust (Becrepmapk, Crapke, KayTckuii) oTpuliaeT CyliecTBOBaHUE He
TOJIKO Opaka IJIeMeHHOT0, HO M TpyIIoBoro. [1epBoii CTyNeHblo pa3BUTHS
CEMBbH aIloJIOreThl ATOM TEOPUM CUMTAIOT OpaK MapHbIi, MOHOTAMHBII, XOTsI
1 HE UHIWBUAYaIbHBI' .

ITo mHeHuio A.1. 3aropoBckoro, 6pak MOHOTaMHbI U UHAUBUIYaJIb-
HBII — 3TO MOCJIeHss CTyIeHb Opaka. Ero mpeniecTBeHHUKOM cTaJia Ia-
TpHapxajibHasl CEMbsI, N3 KOTOPOI OH «pa3BUJICS BIUSITHUEM DKOHOMMYE -
CKMX MPUYMH (HE BCSIKOMY CPEICTBA MO3BOJISIIM UMETh HECKOJIBKO JKEH)
U PENIUTUO3HBIX BO33PEHNI, OTPULABIINX ITOJUTAMUIO» .

OmnHo U3 nepBbIX MOHATHI Opaka ObuT0 faHo B II1 B. H.3. puMCKUM 1OpU-
cToM MoJIecTUHOM, COIIaCHO KOTOPOMY Opak — CO03 My>a U XeHbI, 00b-
eIMHEHMEe BCeli XXM3HU, OOIIeHNE B MPaBe 00KECKOM U YeJIOBEYECKOM.

D10 onpeaeneHne COOTBETCTBYET TOJILKO OpaKy cum manu, b0 B Opake sine
manu He ObL10 divini et humani iuris communicatio: 4y>asi arHaTU4eCKO CeEMbe

" Cm.: 3aeoposckuii A.H. Kypc cemeitnoro npaBa. Onecca, 1909. C. 1-2.
? Tam xe. C. 2.

32



§ 1. [TousTHE Opaka

My>Xa >KeHa He yJaCcTBOBaJa B PEJIUTMO3HOM KYJIBTE 3TOIM CeMbH, He CBSI3bIBA-
IV ee C MYKeM U HUKAKVe CBSI3M CBETCKOTO TIpaBa’.

Bniepsbie B Poccuu monsitue 6paka 0su10 gano B Kopmueit kHure: «bpak
€CTh MYXeBe U XXeHe codeTaHMe, COBITHE BO BCeil 3KM3HU, boxkecTBeHHBIS
1 9eJIOBEUCCKMS IIPABIbI OOIIICHHEY .

CospemerHoe pocculickoe 3aKoHo0amenscmeo He daem noHsmus Opaxa. B oripe-
nenennu Koncrurynmonnoro Cyna P® or 17 mast 1995 r. Ne 26-0 «O6 ortkase
B IIPUHATUH K PACCMOTPEHUIO XKaJI00b! rpaxknanky MonnHoii Bepsl [1eTpoBHB
OTMEYAeTCsI, YTO OIpeAeIcHIE TTOHSTUS OpaKa — 3TO MpeporaTuba 3aKOHOIA-
TeJIsI, OMHAKO TTOHATHE Opaka He comepkuTcs B Koncturymm PO mimm B MHBIX
HOPMAaTHUBHBIX ITPaBOBBIX aKTaX. YeTKOoro omnpereaeHus Opaka He ObIIO JaHO U B
aKTax CeMEITHOTO 3aKOHOIATEILCTBA TIPOIIIOrO BeKa, 3a MCKITIOUEHNEM HEKO-
TOpbIX U3 HUX. Tak, Hampumep, cT. 12 Konekca 3akoHOB 0 Opake, ceMbe U OTie-
ke (mamee — K3o0bCO PC®CP) 1926 r.’ ompenernsiia 6pak Kak HaTMYKE TAKAX
(haKkTUIECKNX OTHOIICHUI MEXIY MY*KUMHOU M KEHIIMHOM, KaK COBMECTHOE
COXXKUTEIIECTBO, BEICHHE ITPU 3TOM COXUTETLCTBE OOIIIETO X03sIICTBA, B3aMHasT
MaTepHraIbHasI ITOIIeP>KKa, COBMECTHOE BOCITUTAaHME AeTeid. TpaguimmoHHO poc-
CHIACKOE 3aKOHOIATEILCTBO OIPENesIsIo OpaK (depe3 YCIIOBUsI, HEOOXOMMMBIE
UTSI €T0 3aKJTFOUCHHST ), a TAKSKe TTOPSIIOK 3aKTIOUeHIST OpaKa.

B Hayke cymecTBYIOT pa3IMUHBIe TIOAXOMBI K OMpeaecHIIo Opaka. Tak,
A.W. 3aropoBcKmii paccMaTpuBaJ Opak B Ka4ecTBe MHCTUTYTa 0COOOT0 poja
1 KaK HOPMUPOBAHHBII TIPaBOM ITOXM3HECHHBIN ITOJIOBOM COI03 MYKIMHBI
1 XKeHITUHBI. PaKTHIeCKyI0 OCHOBY OpaKa, TAKUM 00pa3oM, COCTaBIISIET CO-
KUATEIBCTBO MYXKUMHBI U XXKeHIIWHBI'. JlaBasd onpeneieHue Opaka Kak col3a
MY>KYWHBI ¥ JKeHIIIUHEI C 1IeJTbI0 COKUTEIbCTBA OCHOBAHHOTO HA B3aIMHOM
COTJIAIIIEHUH U 3aKJIIOYEHHOTO B ycTaHoBIeHHOM hopme’, I.MD. Illeprene-
BUY 00paIliajl BHUMaHME Ha YCIOBUSI, KOTOPBIM TOKEH OBLT YIOBIETBOPSITh
opak. A F0.C. 'amb6apoB paccMaTpuBa 6pak B APEBHOCTH KaK He UMEBIITUIA
0Cc000T0 3HAYCHUS, a «IIPEICTABIISIBIINIT COOOIT HE YTO MHOE, KaK PA3HOBUII -
HOCTb JIOTOBOpA KYIUIH-TIPOIAXKI»",

B ropunuueckom cmbiciie K.I1. IToGenoHoclieB ornpenensisi 0pak Kak Coeau-
HEHUE MY>KUYMHBI U )KEHIIUHBI, OCBSILIEHHOE OOIIECTBEHHBIM CO3HAHUEM, T.€.

' Cm.: Pumckoe yacTHoe npaso: Yuebuuk / [lox pea. U.b. Hosuukoro, W.C. [leperepckoro.
M.: FOpucts, 2004.

CIIC «KoncynbrantIliioc».
CY PCOCP. 1926. Ne 82. Ct. 611, 612.

* Cm: Bazoposckuii A. . Kypc cemeitroro mpasa. C. 5—6.

2

3

Cwm.: llepwenesuy I' . Y4eOGHUK PYCCKOTO rpaxkaaHcKoro npasa. M.: M3a. 6p. banimakoBbix,
1911.

§ Tambapos F0.C. I'paxnanckoe rmpaso. O6uias yacte. CI16., 1911 // CIIC «I'apaHT».
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I'naBa 2. 3akioueHue U IpekpaileHue opaka

MTOTyYMBIIee IOPUANICCKI XapakTep. [1o MHEHIIO IMBUJINCTA, OpaK 3aKITI0-
JaeTcs 10 JOTOBOPY: MM BO30Y:KIaeTcss JOTOBOPHOE, 00s13aTeIhCTBEHHOE OT-
HOIIIEHNE, B KOTOPOM U XXeHa, M MYX B3aIMHO IIPUHNUMAFOT Ha ce0sT 00s13aH-
HocTH'. Kak cor03 My:KUMHBI ¥ XEHIIWHBI C LETBIO TT0JI0BOTO BOCIIOTHEHUS
¥ eqUHEeHUs Beeit xXus3Hu orpeaeisu opak B.M. Cepreesuu. CymiectBo Opaka
ITOYTH HeE TTOIIAETCS IOPUINIECKOMY aHAITN3Y .

B cBoro ouepens H.C. CyBopoB obpaiiiayl BHUMaHNE Ha JOTOBOPHEI 2J1e-
MEHT OpaKa KaK MOHOTaAMHOTO CO¥03a MYXKYMHBI U XCHIIIUHBI, TIPEACTaB-
JISTIONIEro co00i Hepa3melbHOe OOIIeHNEe B TeUCHNE BCEil KU3HM 1 B3aM-
HOE coydJacTHe B 00XKECKOM U JeJIoBedecKoM ITpaBe. Ho OpayHbIif TOroBop
OTJIMYAETCST OT BCEX IPYTUX JOTOBOPOB, BO-TIEPBHIX, TEM, UTO COAEpPKAHUE
€ro He 3aBUCHUT OT OIpelneIcHIS NHINBUIYaJIbHOI BOJIM, a TaeTCs IIPUPO-
IOl KaK HeOOXOMMMOe BEIpaKeHIE HEM3MEHHOTO €CTeCTBEHHOTO BIICUCHUS
K IIPOJOJKCHHIO M COXPAaHEHUIO POIa; BO-BTOPBIX, TEM, YTO HAIIPABIISICTCS
He Ha COBEpIICHNE OTAEIbHBIX KAKUX-IN00 AeICTBHI, UCTIOTHEHUEM KOTO-
PBIX OH MpeKpaIajcs Obl, TOTOOHO APYTUM IOTOBOPHBIM 00S13aTeILCTBAM,
a Ha B3aMMHOE «JIOITOJTHEHME» ABYX JIMYHOCTEH 110 BCEM CTOPOHAM YeJIoBe-
YEeCKOM JKM3HM U Ha BCIO XU3HE' .

Hcxoms n3 aHammM3a pa3InIHbIX IIOIXOIOB K OIpeAeICHIIO OpaKa JTaHHOE
TMOHSATHE MOXHO pacCMaTPUBATh B Y3KOM U IIMPOKOM CMBICIIE, B IIPABOBOM
¥ COLIMANIBHOM. B coyuanvHom 3nauenuu 6pax npedcmasasiem coboil MHO20-
2PAaHHOe s6AeHUe U 0X8ambléaem (U3U0A0UYeCK UL, 0YX08HbLI, SIKOHOMUYECK U,
npaeoeoll, a uHo20a u peaueuosHsli acnekmst. I IOpUCTIPYICHIINY 3HAYC-
HHE UMEIOT SKOHOMNYECKUI 1 TIPAaBOBOM aCIIeKTHI, KOTOPHIE BOTUIOIIAIOTCS
MPEXIE BCETO B 0OCOOBIX UMYILIECTBEHHBIX OTHOILIEHUSSIX MEXIY CYTIpyTraMM.

B y3x0M cMmEICTTe, T.€. IPUMEHUTEIHHO TOJIBKO K 3aKOHOIATEILCTBY Poc-
cutickoit Denmepaiun, 6paK — 3Mo COH3 MYANCHUHBL U HCCHULUHDL, 3APecUCh-
PUPOBAHHDLIL NPU COONI00eHUU ONPedeseHHbIX YCA08ULL 8 0peAHaX 3anuUcU aKmoe
2PANCOAHCK020 COCMOSHUSL U NOPOANCOAROUULL 83AUMHbBLE AUUHDIE HEUMYULeCH -
BEHHbIe U UMYUeCBeHHble npasa u 0bs3anHocmu. J1aBast onpenesieHre bpaka
B IITUPOKOM CMBICJIE, MBI HE MOXEM OTPaHUIUBATHCS UCKITIOUNTEILHO HOP-
MaMU 3aKOHomaTeIbcTBa Poccuiickoit Menepaiium, a ciaemoBaTeIbHO, TOBO-
PHUTB JIMIITH O MOHOTAMHOM OpaKe, YIUTHIBasI, YTO B COOTBETCTBUH CO CT. 158
CK P® npusHarorcsd Opaku, 3aKJIro4eHHBIe 3a ITpeneamu Poccuiickoit Me-

" Cwm.: Ilo6edonocyes K.I1. Kypc rpaxmanckoro mpasa. B 3 1. CI16.: CuHonanbpHasi TUTIOTpa-
dus, 1896 // CIIC «I'apanT».

> Cwm.: Cepeeesuy B.H. Jlexiiuy u uccienoBaHus 1o IpeBHEl uctopuu pycckoro npasa. CII16.:
Tumn. M.M. CracioneBuya, 1910 // CI1C «["apaHT».

P Cm.: Cysopoe H.C. YuebHuk uepkoBHoro npasa. M.: [leuarus A.U. Cuerupesoii, 1908 //
CIIC «I'apaHT».
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§ 1. [TousTHE Opaka

Jepallfi, eCIU TP 3TOM COOJTIOICHBI TPeOOBaHUS 3aKOHOIATEIHCTBA CTpa-
HBI 3aKJIIOUYCHUS OpaKa, B TOM YHMCJIe ¥ TIOJIMTaMHBIe OpaKHu.

CTOpOHHUKHY MTO3UIIAH PACCMOTPEHUsI OpaKa KaK CICIIKN OCHOBBIBAIOTCS
Ha TOM, UTO K MOPSIIKY 3aKITI0YCHMS OpaKa, YCIOBUSIM €Tro IeiCTBUTEIBHO-
CTHU U TIPEKPALLCHUS NPEIbSBISIOTCS ONpeaeaeHHbie TpedoBaHus. HekoTo-
pbie OpavHbIe OTHOIICHUSI MOTYT PETYJINPOBAThCS Ha OCHOBAHWH IOTOBOpPA:
MMYIIIECTBEHHBIC OTHOIICHMS B OpaKe 1 MOCJIe €r0 PaCTOPKECHUSI.

PaccmaTpuBast Opak Kak cTaTyc, MOXHO TOBOPUTH O TOM, UTO OH IIPH-
obOpeTaeTcs CyObEKTOM B Pe3yJIbTaTe COBEPIICHMUS TIPEAITICAHHBIX 3aKOHOM
neiicTBuii. O6mamaHue STUM CTaTyCOM ITO3BOJISIET OTHECTHU CYObeKTa K KaTe-
TOPUY JKEHATHIX JIIOIEH .

CTOpOHHUKM TTO3UIINH, COTIIACHO KOTOPOIl OpakK — 3TO MHCTUTYT OCO-
060ro poma, CChUIAIOTCS Ha TO, YTO OpaK MMEeT IeIblo He CO3MaHue UMY-
IIECTBEHHBIX TTOCIEACTBUM, a TIPeKIe BCETO HPAaBCTBEHHOE, TYXOBHOE CO-
IepkaHue. BoIbIMMHCTBO OTHOIIEHUIT, KOTOPBhIE BO3ZHUKAIOT B Opake, He
PETYIMPYIOTCS IIPABOM.

BosBpaiiasicb K pacCMOTPEHMIO MOHATUS Opaka MPUMEHMUTENIBHO K pOC-
CUIICKO PaBOBOI CUCTEME, CIEAYET YUECTh, UTO OpaK — 3TO IOPUANYECKIIA
(akT, mIpaBOOTHOIIIEHNE M MHCTUTYT CEMEITHOTO TIpaBa.

Kak opuduueckuil gpakm 6pax — 3mo pazHoeuOHOCMb AKMa epanicoanHcK020
COCIMOSIHUSL, 3APeUCMPUPOBAHHO0 8 YCIMAHOBACHHOM 3AKOHOM NOPsOKe, A UMEH-
HO 801€U3BABNCHUE MYNUCHUHDL U ICCHUJUHBL HA BO3HUKHOBCHUE MelcOy HUMU Npa-
808bIX OMHOUICHUT, OCHOBAHHBIX HA AUMHOM 21eMeHme. B KaduecTBe ropumamie-
ckoro (akTa 6pak uHoeda paccmampuearom Kaxk cocmosiue (Pa3HOBUTHOCTD
IOpUINYECKOro (pakTa HaApSIAy ¢ JeHCTBUSIMU M COOBITUSIMU).

Kak npasoomuowenue bpax — 3mo ype2yauposantwle 3aK0HO0amenbCmeom
AUYHblE HeUMYUECTNBEHHbLIE U UMYULeCMBEHHbIe OMHOUEHUS Melcdy CYNpYeamu.

Bpak kak uncmumym cemeiinoeo npasa (a €CIIM paccMaTPUBATh CEMEiTHOe
IIPaBO KaK MOJOTPACIh TPAaXIAHCKOTO IpaBa, TO MHCTUTYT I'PakaIaHCKOTO
IIpaBa) — 5M0 COBOKYNHOCMb NPABOBBIX HOPM, PEYAUPVIOUWUX YCAOBUSL U NOPS-
00K 3aKAHUeHUS, PACINOPICEHUsl, NPUHAHUS HeOelicCBUmMenbHbIM OpaKa, AutHbsle
HeuMyueCcmeeHHble U UMYUeCmeeHHble OMHOUEHUS Melcoy CYnpyeamu.

OrnpeneneHne TTOHATAS «Opak» U COOTHOIIICHUS 3apeTrUCTPUPOBAHHOTO
Opaka ¢ (aKTUIECKUMU OpavYHBIMK OTHOIIEHUSIMU MMEET YPe3BhIUATHO BaXK-
HOE 3HaYeHHUE IIJIT BOSHUKHOBEHUS HE TOJBKO CEMEMHBIX, HO M MHBIX, KaK
YaCTHO-, TaK ¥ ITyOIMIHO-TIPABOBBIX, OTHOIIICHUIA, HATIPUMED, TIPA YCTAHOB-
JICHUH, BIIpaBe U «(aKTHIEeCKHE CYIIPYTH» OTKA3aThCs OT JauM CBUACTEIb-
CKUX ITOKa3aHuii apyr rnpotus apyra (4. 1 cr. 51 Koncruryuuu PD; u. 4 cT. 56

' Cwm.: I'paxmaHckoe M TOProBoe MpaBO KamUTaJIMCTUYEeCKUX rocymapcts / Ilom pen.
E.A. BacunbeBa. M., 1993. C. 517.
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I'naBa 2. 3akioueHue U IpekpaileHue opaka

VIIK P®' 1 1p.); mpuMeHsIeTCs I K MX OTHOLIEHUsIM cT. 316 YK P®’, co-
IJIACHO KOTOPOU JINIIO HE TIOMJICKUT YTOJIOBHOI OTBETCTBEHHOCTH 3a 3apa-
Hee He 00eIaHHOe YKPBIBATEIbCTBO MIPECTYIICHUSI, COBEPIIIEHHOTO €T0 CY-
TIPYTOM WY OJTU3KKM POICTBEHHUKOM; TIPU MCTIOJIH30BAHNN BO3MOXKHOCTHU
IPUOOPETEHHUST POCCUIICKOTO TPAXKIaHCTBA B YIIPOIIIEHHOM OPSIAKE (TIOMIII.
«0» 11. 2 cT. 14 ®enepanbHoro 3akoHa ot 31 mast 2002 r. Ne 62-D3 «O rpa-
xknaHcTBe Poccuiickoit @eneparum»’) u op.

BaxHeitmmM ¢hopMaIbHBIM KpUTEpUEM OpaKa, OTIIMIAIOIINM eTO OT IPY-
rux opuandyeckux ¢GakToB B CEMEMHOM U IPaXXIAHCKOM IIpaBe, SIBISETCS
(akT rocymapcTBeHHO perucTpalri. DTUM OpaK OTIMIAETCS TIPEXKIe BCe-
ro OT (PaKTUIECKMX OpavHBIX OTHOIICHWI, HE TTOPOKIAIONINX TeX ITOCIIeI -
CTBUIT, KOTOPHIE IIPEIYCMOTPEHBI CEMEMHBIM 1 IPYTUM 3aKOHOIATEILCTBOM
B OTHOIIICHUY CYIIPYTOB, Yeil OpaK 3aperucTpUpOBaH.

B neticTBytomeM pocCUiiCKOM 3aKOHOMATEIbCTBE HET MHCTUTYTa «(ak-
TUYECKOro Opaka». 3aKOH He IMPU3HAeT He3apernCTpUPOBAaHHBII OpaK U He
CUMTaeT OPaKOM COXUTEIBCTBO MYKUMHEI 1 SKEHIIIMHBI, B TOM YMCJIC BEIYy-
IINX O0IIee XO3SIHUCTBO, XOTS Ha IIPaKTUKE HEPEIKO JTIFOAN PUAAIOT (DaKTH-
YeCKUM OpavyHBIM OTHOIIICHUSIM He MEHBIIIee 3HaUeHUEe, YeM OpaKy, 3aperu-
CTPUPOBAHHOMY B OpraHax 3aIliCH aKTOB TPaKIAaHCKOTO COCTOSTHUST, 3a0bIBasT
0 TOM, 4TO (haKTUYECKUI OpaK He MOPOXKIAET COOTBETCTBYIOLINX MTPABOBBIX
ITOCIIEICTBUI. DTO MOATBEPKAAETCS U CyAeOHOM IIPaKTUKOIL'.

HcxkimoueHNe cAaeaaHo JUIIb IS JIMI[, BCTYIUBIINX B (paKTUUECKUE
OpadHbIe OTHOIICHMS 0 8 Mo 1944 T., IMOCKOJBKY IeiiCTBOBABIIEE B TO
BpeMsI 3aKOHOAATEIbCTBO IIPU3HABAJIO paBHOIIPAaBHBIMHU JIBa BHUIa Opaka:
3apeTUCTPUPOBAHHBIN B OpraHax 3arca 1 (pakTudeckuii opak. Eciu pakTu-
YeCKUI Opak He ObUT 3apeTUCTPHUPOBAH, OH COXPaHSUI IIPABOBYIO CHITY TOJIBKO
1o 8 utoiist 1944 . JIuma, KoTopble BCTYITIIIN B (haKTUUECKIE OpadyHbIe OTHO-
mreHust 1o n3nanus Ykasa [pesnnuyma Bepxosaoro Cosera CCCP ot 8 utost
1944 r. «O06 yBeTMYEeHUM TOCYJAPCTBEHHOM MOMOIIY OepeMeHHBIM XKEeHIIH -
HaM, MHOTOJIETHBIM M OMMHOKHUM MaTepsIM, YCWICHUH OXpaHbl MATepUHCTBA
¥ IeTCTBa, 00 YCTAaHOBJICHUHU ITOYETHOTO 3BaHUS «MaTb-TepOUHS» U yUpe-
XKIEeHUU opaeHa «MarepuHcKas ciiaBa» 1 Menain «Menajab MaTEpUHCTBa»» ,
TIpY B3aMHOM COTJIACHY MOTJI O(DOPMUTH CBOU OTHOIIICHUSI ITyTEM PEeTUCT-

! YronoBHO-TpolLieccyalibHbI Kogeke Poccuiickoit Deneparu ot 18 nekadpst 2001 r. No 174-
®3 // C3 PD. 2001. Ne 52 (4. 1). Ct. 4921.

’ YronoBHslit konexe Poceuitckoit Denepatmu ot 13 nionst 1996 r. Ne 63-33 // C3 PO. 1996.
Ne 25. Cr. 2954.

* C3 P®.2002. Ne 22. Cr. 2031.

‘ Cwm, Hanpumep, onpenenenue Koncrurymontoro Cyna PO ot 17 mas 1995 1. Ne 26-0 «O6 ot-
Kas3e B IPUHSITUU K PACCMOTPEHUIO Xao0bl rpaxkaaHku MoHuHoit Bepsr [1eTpoBHBL».

° Begomoctn BepxosHoro Coseta CCCP. 1944. Ne 37.
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§ 1. [TousTHE Opaka

pauuu Opaka ¢ yKazaHHeM CpOKa COBMECTHOM (haKTUYeCKOM xKu3Hu. B cuiy
11. 4 ¢T. 247 panee neiicrBoBasiiero ' TIK PCOCP' ycranosieHue dakra co-
CTOSIHMS B (DaKTUYECKMX OpAaYHbIX OTHOLIEHMSIX MOLJIO UMETh MECTO, €CJIN
5TU OTHOLLIEHUSI BOZHUKIIM 0 M3IAHUS BhIIIEHA3BAHHOIO YKa3a U CYLIECT-
BOBAJIM IO CMEPTH (VI MPOITaXXu 63 BeCTH Ha (DpOHTE) OTHOTO M3 JIUII, CO-
CTOSIBILIMX B TAKMUX OTHOLIEHMSX. [/t Tex cilydaeB, Koraa (paktudeckue opad-
HbI€ OTHOLLIEHUS HE MOIJIM ObITh 3aPETUCTPUPOBAHBI BCJICACTBAE CMEPTU WIIN
npormaxu 0e3 BeCTU OAHOTo U3 (haKTUYECKUX CYIIPYroB B repuon Bennkoi
OTeuecTBEHHOI BOWHBI, IPYTOMY (paKTUUECKOMY CYIIPYTY ObLIO MPEeI0CTaB-
JICHO TIpPaBO OOPATUTHCS B CYI C 3asBICHUEM O TIPU3HAHUM €ro (ee) CYIpy-
TOM YMEPILIEro WX MPOIAaBILero 6e3 BECTU Ha OCHOBAHUU paHee AeiCTBO-
BaBILIETO 3aKOHOJATEIHCTBA .

JaHHblil YKa3 He IpeaycMaTpUBall CPOKOB ISl 0OpallleHUsI B CY C LEJIbIO
YCTAHOBJICHMSI HAXOXIEHUS B (DAKTUYECKOM Opake, B CBSI3U C YeM 3asiBJie-
Hue 00 yCTaHOBIEHUU (DakTa OpavyHbIX OTHOILIEHUI C IULIOM, YMEPILUM W11
MPOIABIIUM 0€3 BECTU B YKa3aHHBII IEPUOJI, MOXET ObITh ITOJAHO U ceilyac.

Cratbs 264 T'TIK P® B otiinune ot 11. 4 cr1. 247 I'TIK PCDCP nipsimo He
Ha3bIBaeT B KAUE€CTBE YCTAHABIMBAEMBIX CyI0M (PaKTOB, UMEIOLIUX IOPUIM-
YeCcKoe 3HaueHue, (akT COCTOSIHUS B (DAKTUYECKUX OpAaYHbIX OTHOILIEHUSIX,
YTO OOBSICHSIETCS JJIUTEIbHBIM IIEPUOIOM BPEMEHH, IIPOIIEAIINM C 8 HIOIS
1944 r. Tem He MeHee eclii TAKOe OOCTOSITEILCTBO UMEET I0PUANYECKOE 3Ha-
yeHue, To B cooTBeTcTBUHA € 1. 10 4. 2 cT. 264 I'TIK P® nanusiii pakrt mo-
JKeT OBITh YCTAHOBJICH, HO IIPU YCJIOBUM, UTO C 3TUM (haKTOM CBSI3aHO BO3-
HUKHOBEHUE, U3MEHEHNE, IIPeKpalleHIe TUYHbBIX U UMYILECTBEHHBIX IPaB
rpaxaaH, YTO BO3MOXHO JIMIIIb B OTHOILLIEHUHU JIML, BCTYIIUBIIKUX B (haKTH-
yecKue OpayHble OTHOLIEHU 10 8 uionsa 1944 r.’ Tlocie 3Toil JaTHI TOJIBKO
3aperMCTPUPOBAHHbIN B OpraHax 3arca Opak IMopoXIaeT IpaBa U 00sI3aH-
HocTH cynpyroB. CiiemoBaTelbHO, YCTaHOBJICHUE JAHHOTO (haKTa ITOCje Ha-
3BAHHOM JaThl HE IIOPOXKAAET IOPUANYECKUX ITOCACACTBUIA.

dakTuyeckre 6paku HApsIAy ¢ 3aperMCTPUPOBAHHBIMU HA TEPPUTOPUU
Poccun npusHaBaiuch AeiicTBUTEAbHBIMU B niepuos aeiicteuss K30bCO

1 o .
I'paxxmanckuit poteccyanbHblii konekc PCOCP. YTpatun cuy B CBSI3M ¢ MPUHSITHEM

I'paxxmaHCKOTO TMpoleccyanbHOro Koaekca Poccuiickoit @enepanun (nanee — 'K PD)
ot 14 Hos16ps1 2002 1. Ne 138-D3 // C3 PD. 2002. Ne 46. Cr. 4532.

Vka3 [Ipe3unnyma BepxoHoro CoBeta CCCP ot 10 Hosi6pst 1944 1. «O mopsinke mpu3HaHUs
(hakTuecKnX GpauHBIX OTHOIICHUH B CJIydae CMEPTH WK TPOIaxu Oe3 BecTu Ha (GpoHTE O/~
HOTO U3 CyIIPYrOB».

DTO MOATBEPKAACTCS U CYAeOHOI MPAKTUKOIA (CM. I1. 6 moctaHoBIeHMs [tenyma BepxoBHoro
Cyna CCCP ot 21 utonst 1985 . Ne 9 «O cyneOHOI paKTUKeE 1Mo AeJaM 00 yCTaHOBAeHUH (hak-
TOB, UMEIOLLIMX IOPUAMYECKOE 3HaUeHue»; 1. 2 O630pa cyneOHol npakTuku BepxoBHoro Cyna
Poccuiickoit @eneparmu ot 10 uiosst 2002 r.; O630p 3aKOHOAATEIBCTBA M CYICOHOM MPAKTUKK
Bepxosnoro Cyna Poccuiickoit @eneparuu 3a nepsbiii kBaptai 2002 roma).
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I'naBa 2. 3akioueHue U IpekpaileHue opaka

PC®DOCP 1926 r. Komekc 3aKOHOB 00 aKTax rpaxkIaHCKOI0 COCTOSIHUS, Gpay-
HOM, CEMEITHOM M OITeKyHCKOM mpaBe 1918 1. (11. 52) mpemxycMaTpuBall, 9To
TOJIBKO TpaKIaHCKUM (CBETCKMIA) OpaK, 3apeTNCTPUPOBAHHBIN B OTIEIC 3a-
ITMCeil aKTOB IPaXkIaHCKOTO COCTOSIHUS, ITIOPOXKIAET IIpaBa M 00I3aHHOCTHU
cynpyroB. bpak, coBepIIeHHBIN IO PEJIUTUO3HBIM O0PSIIaM U MPU COMEeii-
CTBUHM IYXOBHBIX JIUII, HE TTOPOXIAaeT HUKAKUX IIpaB W 00SI3aHHOCTEH IS
JINII, B HETO BCTYNUBIINX, €CJIA OH HE 3apeTUCTPUPOBAH B YCTAHOBJICH-
HOM TIopsinke. OQHaKO IIepKOBHEBIC U PEIMTUO3HBIC OpakKy, 3aKII0UYeHHBIC
1o 20 nexa6pst 1917 r. ¢ cobmoneHneM yCIOBUM U (DOPMEL, TIPEAyCMOTPEH-
HbBIX CT. 3, 5, 12, 20, 31 wim 90 npexne aetictBoBasiero CBoma 3aKOHOB
rpaxmadckux (T. X, 4. 1, u3m. 1914 r.), UMEIOT CUIy 3apeTUCTPUPOBAHHBIX
6pakos'. K30BCO PCOCP 1926 r. momyckai BO3MOXHBIM IS JIUIL, (pak-
THUYECKHU COCTOSIINX B OpauHBIX OTHONICHMSIX, HE 3apeTUCTPUPOBAHHBIX
B YCTAaHOBJIICHHOM TOPSIIKE, BO BCSIKOE BpeMsI 0O(hOPMUTH CBOM OTHOIIICHHUST
IyTeM PETUCTPAIIUM C YKa3aHHUEM CpoKa (haKTUIECKON COBMECTHOM XKM13-
HH. B TO BpeMs OCHOBHBIM KpUTEepHeM OpaKa ObLT MaTepUAIbHO-TIPABOBOM
BJIEMEHT, CBSI3aHHBIN C «TPYIOBBIM IMPUHIIUIIOM», BEACHUEM COBMECTHO-
ro xo3giicTBa. Jloka3zaTerbCcTBAMU OPAYHOTO COXMTEILCTBA, B CIydae eCIu
Opak He OBLT 3aperuCTPUPOBaH, I Cyaa SIBISIUCH (haKT COBMECTHOTO CO-
KUTEIBCTBA, HAJTMYIUE TP 3TOM COXUTEIHLCTBE OOIIETO X03SiCTBA U BBISIB-
JICHUE CYIIPYKEeCKUX OTHOIIICHUI TIepel TPEThbUMU JIUIIAMH B JIMIHOU TIepe-
IMMCKEe W APYTUX JOKYMEHTAX, a TAKXKe, B 3aBUCIMOCTH OT OOCTOSITEIIbCTB,
B3aMMHasI MaTepuaIbHas MOAIePXKKa, COBMECTHOE BOCIIMTAHME ICTE U TIp.
(ct. 12 K30BCO 1926 1.).

M3MeHeHNe OTHOILIEHUS TOCyIapcTBa K (PaKTUUEeCKOMY OpaKy IIpon30-
o ¢ npuusatreM rmocra”HosneHus LIMK 1 CHK CCCP or 27 utons 1936 1.
«O 3ampenieHIA aOOPTOB, YBEIMUCHNN MaTepHATbHOM TTOMOIIY POKECHI -
I1aM, YCTAaHOBJICHUU TOCYIapCTBEHHOM ITOMOIIM MHOTOCEMEMHBIM, pac-
IIUPEHUH CeTH POIMIBHBIX JOMOB, IETCKUX CalOB, YCWICHUHN YTOJIOBHOTO
HaKa3aHUs 3a HEIIATeX aJIMMEHTOB M O HEKOTOPHIX M3MEHEHMSX B 3aK0-
HOIATEJIBCTBO O Opake U ceMbe»’, a YkasoM I[Ipesunuyma BepxosHoro Co-
Beta CCCP ot 8 miong 1944 1. «O06 yBeIMYEeHUN rOCYIapCTBEHHOM TOMOIIN
OepeMeHHBIM XKCHIIMHAM, MHOTOICTHBIM M OMMHOKUM MaTepsM, YCUIIe-
HUM OXpaHBI MATEPUHCTBA U IETCTBA, 00 YCTAHOBJICHUHN ITOYETHOTO 3Ba-
HUS «MaTb-TreponHs» 1 yUpeXKIeHUN opacHa «MaTeprHCKas cliaBa» U Me-
manu «Memanb MaTepUHCTBa»» (DaKyJIbTaTUBHBIA XapaKTep peTUCTPaIun
Opaka OBLT 3aMeHEH MMIIepaTUBHBIM. B cooTBeTcTBUM CO CT. 19 BBIIICHA-
3BaHHOTO YKa3a TOJIPKO 3apeTUCTPUPOBAHHBIN OpaK MOpOXKIai IIpaBa 1 00sI-

' CY PCOCP. 1918. Ne 76—77. Cr. 818.
> C3 CCCP. 1936. Ne 34. Cr. 309.
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§ 1. [TousTHE Opaka

3aHHOCTH CYIIPYTOB, 3a MCKJIIOYEHUEM OIHOTO ciydast. Yka3 [Ipe3unuyma
Bepxosroro Cosera CCCP or 10 Hos0ps 1944 1.' mpemycMaTpuBa equH-
CTBEHHBI CITy4yail Mpu3HaHUA (DAKTUIECKIX OpaYHBIX OTHOIIECHMI ITPU YCITI0-
BHH, eclT (haKTUIECKIE CYIIPYTH HE CMOTJIM 3apeTUCTPHPOBATh OpaK coriac-
HO cT. 19 Yka3za ot 8 utonst 1944 r. B ¢BSI3U C TeM, YTO OJUH M3 HUX YMEP WU
rmporaj 6e3 Bectu Ha (ppoHTe. C MOMEHTA BCTYILICHUSI JAHHOTO YKa3a B CHITY
OCHOBHBIM KpHUTEpHEM OpaKa CTajJ CYUTAThCS HE MaTepHaTbHO-TIPABOBOIA,
a (hopMaITbHBII acIIeKT — €T0 TOCYIapCTBeHHAST PETUCTPALIHS.

JaHHBIN KPUTEPUN SIBIISICTCS ONPEACSIOIINM 1 B HACTOSIICe BpeMsl.
YTpaunBaloT 3HaUCHNE WHBIE KPUTEPUU, MMEIOIIEe MaTepHaTbHO-TIPaBO-
BOI1 XapaKTep, YTO HaOIIOIACTCST HE TOJIBKO B POCCUIICKOM, HO U B 3apy0eK-
HOM 3aKOHOIATeJIbCTBE, OCOOCHHO TeX CTPaH, TIe JOITyCKAeTCsI PETUCTPAIIHS
MIPUPaBHEHHBIX K OpaKy OTHOIIOJBIX COI030B.

3a py0exXoM MPOmOKUTEIBHBIN TTePUOI HaX0XICHNUS B (haKTUICCKUX
OpayHBIX OTHOIIECHUSX MPEAOCTABIISICT TaKOM XK€ IMIPaBOBOM PEeXUM, KaK
U CyIIpyraM, 4eii Opak 3aperucTpupoBaH. Tak, Hanmpumep, B ['epmanuu
MIPAKTUKYETCS 3aKIIOYCHIE JOTOBOPOB 00 MMYIIIECTBE MEXKIY JIMIIAMHU, CO-
CTOSIIIMMY B OpayHBIX OTHOIICHMSAX Oe3 peTHcTpalny 6paka (BHeOpad-
Hasl OOITHOCTH KU3HU). ['epMaHCcKas cymeOHasl mpakKTUKa pacCMaTPUBACT
BCTyIUIeHUE B (paKTUUECKUI Opak Kak oOpa3zoBaHUE OOIIEeCTBa rpaXkKaaH-
CKOTO TIpaBa, T.e. O0BCANHEHUS JINII, He SBIISIONIETOCS 110 3aKOHOIATEIh-
cTBY I'epMaHUM FOPUANYECKUM JIMIIOM, HO KOTOPOE BIIpaBe MMETh 000C00-
JIEHHOE UMYIIECTBO’. B OTIEIbHBIX aMePUKAHCKMX HITATaX JOIYCKAETCS
MIpU3HAHNE IOPUINICCKNX ITOCIECICTBUIH 3a (DaKTUISCKN YCTAHOBICHHBIMU
OpayHbIMU OTHOIIEeHUSIMK' . [ paxknaHckuii Kogeke Mekcuku 1928 1., pery-
JIPYIOLINI OpauHO-ceMeHbBIC OTHOIICHNS, IPU3HACT OIpeAcICHHBIC TIpa-
Ba 3a KCHIITMHOM, HAXOMSIIeiicsI ¢ My>KUYMHOM B (PaKTUIECKUX OpauHBIX OT-
HOIIIEHUAX. B TO ke BpeMsI 70 CHX ITOp B HEKOTOPHIX CTpaHAX IIPUMEHSIETCS
CMepTHasI Ka3Hb I WHBIC YTOJIOBHBIC HaKa3aHUS 3a BHEOpAUHBIE TTOJI0-
BBIE OTHOIIEHUsT, HanpuMep B CaymoBcKoii ApaBumn’.

B lIBeuuu 3akoH o ceMeitHoii coocTBeHHOCTU 1986 I. ipenycMaTpuBa-
€T, YTO JINIIA, HAXOMUBIIIMECS B CYIIPYKECKUX OTHOIICHMSIX 6e3 X 0(hOpM-
JICHUsI, UMEIOT IPaBO Ha COBMECTHOE UMYIIIECTBO IIPH PACTOPKEHUM (PaKTH -
YECKUX CYIIPYKECKIX OTHOIICHUH 1 B CJTy4ae CMEPTH OTHOTO U3 CYIIPYTOB.

" Bexomocti BepxoHoro Cosera CCCP. 1944. No 60.

2
CwMm.: Crenakxosa A.B. @aktuueckue OpayHble OTHOIIEHUsSI W MPaBO COOCTBEHHOCTH //
3akoHonarenbeTBo. 2001. Ne 10.

* Cw.: TIpaBoBble CHCTEMBI CTPaH MUPA: DHUMKIONEANYECKU cripaBouHuK / OTB. pel.
A4l Cyxapes. M.: HOPMA, 2003 // CI1C «I'apaHT».

4
CM. Tam ke.
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I'naBa 2. 3akioueHue U IpekpaileHue opaka

Ha Kyb6e 06pak cunTaeTcs 3aKOHHBIM, €CJIM OH 3aperucTpupoBaH. OmHa-
KO Ipu3HaHNe (haKTUIEeCKOro Opaka MOXKET OBITh IIPOM3BEICHO B CyIcOHOM
MOPSIIKE B TEX CIyJasix, KOTIA COI03 MEXIY KCHIMMHOM Y MY>KIMHOMN OTBE-
yaeT TpeOOBAHUSIM €IMHCTBA U CTAOWUJILHOCTH.

§ 2. YcaoBus 3aKiodeHus Opaka

He ompenernsia moHsiTie Opaka, 3aKOHOIATEIb YCTAHABIMBACT YCIIOBUS,
co0OmoIeHe KOTOPBIX HEOOXOMMMO TSI perucTpaly Opaka (B TOM YHCIIe
OTpaHNWYMBAIOIINE), HAPYIIICHNE TAKOBBIX BIICUET IIPU3HAHUE OpaKa Hemeii-
CTBUTENBHBIM. K HUM OTHOCSITCSI:

— I0OpPOBOJBHOE B3aMHOE COTIACHE JIMII, BCTYMNAIOIINX B Opak;

— OpayHBII BO3PACT;

— HEJOMYCTUMOCTb OTHOTIOJIBIX OPAKOB;

— HEJOMIYCTUMOCTH ITOJIUTAMHBIX OPaKOB;

— HEIOMYCTUMOCTh OPaKOB MEXIY OJIM3KUMU POACTBCHHUKAMMU, a TaK-

K€ YCBIHOBUTEIISIMU M YCHIHOBJICHHBIMU,

— HEIONYCTUMOCTH BCTYIUICHUS B OpaK HeIeeCITOCOOHBIX JINIL;

— CcO3maHKe ceMbH KaK OCHOBHAsI IIe/Ib Opaka.

IlobposoabHoe 83aumuoe coenacue auy, ecmynarouux ¢ opax (1. 1 cT. 12
CK). CorznacHo 1. 3 ct. 23 MexayHapoaHoro makra 1966 r. «O rpaxmaH-
CKHUX U TTOJIMTUYCCKUX TIpaBax» HU ONMH OpaK He MOXKET OBITh 3aKJTIOUEH 0e3
CBOBOOIHOTO ¥ TIOJTHOTO COTIACHS BCTYIAIONINX B Opak'. Oco3HaHHOE J00pO-
BOJIBHOE B3aMMHOE COTJIacHe JIMII, BCTYIAIOIINX B OpaK, JOJDKHO UMETh Me-
CTO KaK IpH Mojave 3asIBICHUS O 3aKII0UCHNH Opaka, TaK 1 (IIpeXIe BCEro)
B MOMEHT PETUCTPAIIN 3aKITI0YCHMS OpaKa (BHECEHUsI 3aIIMCH B KHUTY aK-
TOB TPAXKIAHCKOTO COCTOSIHHMSI).

Kak u B rpaxkmaHCcKOM IIpaBe, IIPUMEHUTEIBHO K CIeIKaM BHYTPECHHSIS
BOJISI CYOBEKTa TOJDKHA COOTBETCTBOBATh BHEIITHEMY BOJICU3BSIBIICHIIO. BoJs
JIMILI, BCTYNAMIIMX B OpaK, JOJKHA ObITh BhIpaxkeHa JIMYHO U CBOOOIHO, 0e3
KaKoro-Jmdo MmpuHykaeHus (Yrpo3, Hacuians, Kak (pU3nIecKoro, TaK 1 IICH-
XMIECKOTO, HE TOJIBKO CO CTOPOHBI JIMII, BCTYIAIOIINX B OpaK, HO U CO CTO-
POHBI IPYyTUX JIHIT). B mpoTBHOM citydae (B ciydae ITOpoKa BOJIM) OpaK MO-
KeT OBITh TPU3HAH HEAEUCTBUTENBbHBIM cortacHo 1. 1 ¢1. 27 CK P®, kak
U cIleIKa, COBepIIeHHAs IO BIMSIHUEM OOMaHa, yTpo3bl, HaCHIus 1 T.1I. Ta-
KO€ OrpaHMUYCHUE TIPUMEHSIETCS B CITydasx, KOTHa TpaXkIaHWH, OyIydu aee-
CITOCOOHBIM, 3aKJTIOUMI OpaK B COCTOSTHUM IICUXMIECKOTO PACCTPOMCTBA, He
ITO3BOJIMBIIIETO JIILY COBEPIIATh OCO3HAHHEIC BOJIEBEIC AeiicTBUs. Ecmu rpa-
KIAHWH MPU3HAH CYIOM HEICeCIIOCOOHBIM, OH HE BIIPaBe BCTyHaTh B Opak

" Biomterens Bepxosroro Cyna PD. 1994. Ne 12.
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§ 2. YcnoBus 3akiioueHus: Opaka

IO MOMEHTA TIPUHSITUS CYIOM PEIICHHSI O BOCCTAHOBJICHUHU €T0 B JIEECIIO-
COOHOCTH, HECMOTPSI Ha BO3MOXKHOE BBI3TOPOBJICHUE U CITOCOOHOCTH ITOHM-
MaTh 3HAUCHME CBOMX JCHCTBUIT M PYKOBOIUTL UMU. B paHee meiicTBOBaB-
mreM YronoBHoM Kojekce PCOCP Oblia mpenycMOTpeHa OTBETCTBEHHOCTh
3a TIPUHYKICHNE XKEHITMHBI K BCTYIDICHNIO B Opak (cT. 233). B HacTosmee
BpeMs YTOJIOBHASI OTBETCTBEHHOCTh 3a TIPUHYKICHNE XXSHITUHBI K BCTYTI-
JICHUIO B OpaK MJIM BOCIIPEIISITCTBOBAHNE BCTYIUICHUIO B OpaK IIPUMEHSIETCS
B Kuipreizckoii Pecriyonuke, Peciyonnke Y30ekucTaH 1 HEKOTOPBIX APYTUX
cTpaHax. B psime rocygapcTB IO CHX ITOP COTJIache SKEHIMUHBI IUIST BCTYIUIE-
HUSA B Opak He nMeeT 3HadeHus (Hanpumep, KamepyH, [Tarrya—Hosas I'su-
Hes) U pacIipoCcTpaHeH OObIYali TIATHI 32 HEBECTY.

Cornacus IpyTux JINIL IJIST BCTYIUICHUS JIIOACH B OpaK MO POCCUMCKOMY
3aKOHOIATEIIBCTBY HEe TPeOyeTCsI, 3a NICKIIIOUCHUEM CTyJaeB CHIDKCHUSI Opad-
HOTo Bo3pacTta. B npeBHelilee BpeMs 1Ji 3aKJII04eHUs 6paka HE0OOXOOUMO
OBLIO corIacue OPYTUX JIMII, B YaCTHOCTH OTIIAa ceMeICTBa paterfamilias. 2Ke-
HUX BbIpakajl CBOIO BOJIIO, €CJIU OH ObL persona sui iuris; HeBeCTa sui iuris Hy-
JKIanach B COTVIACUU OTIEKYHA, auctoritas tutoris.

OmHaKo ITTOCTEIIEHHO CIIOXWIICS APYTOM B3IJISII: IJISI BCTYIUICHUS B Opak
A alieni iuris Hy>KHO TIpEKIE BCETO €ro COTIacKe M HapsIy ¢ HUM COTIJIa-
cue paterfamilias HEBECTHI M COTJIACHE KaK paterfamilias XeHUXa, TaK 1 JIAIIA,
IIOJT OTEYECKOM BIACTHI0O KOTOPOTO XKEHUX MOT 0Ka3aThCS MOCJE CMEPTHU
paterfamilias.

Ho mo mMepe Toro Kak JIMYHOCTD IeTeil HAaUMHAeT SMaHCUIIUPOBATHCS
OT KOTIa-TO HeOTpaHMICHHON BIIACTH paterfamilias, THTEPECHI U BOJISI IETCI
Bce OOJTbIIIe ITPMHIMAIOTCSI BO BHUMAHKE U B BOIIPOCE O COTTIACUU paterfamilias
Ha BCcTyIuieHHne B Opak. Tak, 3akoH [ulia (4 T. H.3.) IpeIOCTaBUI HUCXOSI -
MMM POACTBEHHUKAM (ITOTOMKaM) IIpaBO 00KajloBaTh B MAaTUCTPAT HEOCHO-
BaTeJIbHBIN 0TKA3 paterfamilias B coraacuy Ha Opak. 3aTeM AeTsIM OBLIO pa3-
pEIIeHO BCTyNaTh B Opak 1 0e3 coriacus paterfamilias, ey OH B3SIT B TIJICH
MM OE3BECTHO OTCYTCTBYET .

bpaunviii ospacm. CornacHo 11. 2 cT. 23 MexxnyHapoaHoro nakrta 1966 .
«O TpaxkMaHCKUX W TOJMTUICCKUX TIpaBax» 3a My>KUMHAMHU U XKCHITUHAMU,
JOCTUTIIIMMHU OpavHOTO BO3pacTa, IIPU3HAIOTCS IIPaBO Ha BCTYIICHHE B Opak
1 TIPAaBO OCHOBBIBATh CEMbIO. bpauHEbIif BO3pacT MMeeT BaxKHOE 3HAUCHUE TIPU
OIpeAeICHUN BO3MOXKXHOCTH BCTYIUICHMS B OpaK, YUUTHIBAsI TO, YTO B pa3-
HBIX CTpaHaX 1 B pa3HbIC IIEpHOIBI HICTOPUM 3TOT BO3pacT He COBITamaeT. 3a-
YacTyIo OpavHbIif BO3PACT pa3iUdeH IS MyXXIUH U XeHIIH. Tak, B 1. 66
Komexca 3aKoHOB 00 aKTaX IpakIaHCKOTO COCTOSTHHSI, OpauHOM, CEMEITHOM

' Cm.: Pumckoe yacTHoe npaBo: Yuebuuk / [lox pea. U.b. Hosuukoro, W.C. [leperepckoro.
M.: FOpucts, 2004 // CIIC «'apaHT».
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I'naBa 2. 3akioueHue U IpekpaileHue opaka

1 OTIEKYHCKOM mpaBe 1918 1. OpauHbIif BO3pacT OIpeAeIIsUICS IS JKEHCKOTO
rmoja B 16, a i1 My>KCKoro 1oJja — B 18 jerT.

Ho peBomonmu 1917 1. cBeTCKOE 3aKOHOIATEILCTBO B Poccum yctaHaB-
JIBAJIO Opa4yHbIil BO3pacT 16 JieT [j1st XKeHIIUH 1 18 j1eT — [J1s1 My>XK4YKH, a Ka-
HOHWYECKMI OpavyHbIil BO3pacT ObLI paBeH COOTBETCTBEHHO 13 1 15 romam.
B nauane XVIII B., Bo BpemeHa Iletpa I, OpauHblit BO3pacT COCTaBIISLIL: JJIsI
roHomeit — 20 neT, ms neByiek — 18. Komekce 3aKoHOB 0 Opake, ceMbe 1 OlTe-
ke 1926 r. ycraHoBMI 00LIMI OpauHblil Bo3pacT B Poccun 18 jeT, KOTophiit
npemycmotpeH 11. 1 ¢T. 13 CK P® u B HacTosII1IE€ BpeMSI.

JpeBHee pUMCKOE IIPaBO YCTAHOBWJIO OpavyHBIM BO3paCT IJIsI SKEHIITUH
12, a mig MmyxxauH — 14 net. JlaHHOE TTOJI0XKeHUE IeCTBOBAIO IMTPAKTUICCKI
Bo Bceii EBporie no XIX B. Bo @panuun tonbko Koneke Haroneona 1804 r.
YCTaHOBWJI OpadyHbIi Bo3pacT 18 jieT my1st My>kuuH u 16 — mist skenmumH. B T'ep-
MaHuM 110 ['paxkmarnckomy komekcy 1900 r. My>KIMHBI MOTJIM BCTYIIaTh B Opak
B Bo3pacTe 21 roaa, KeHIIMHbL — 16 JIeT.

Bo MHOTMX cTpaHax oOIIMii OpayHbIii BO3pacT TakKe paBeH 18 rogamM, HO
AMEIOTCS ¥ UICKITIOUCHUS, TIPUIEM He TOJIbKO B MyCYJIbMaHCKMX cTpaHax. Ha-
npumMep, B BenmkoGpuranum atot Bo3pact 16 jer. PasHblil OpayHbIil BO3pacT
JUTSL MY>XKYMH U KeHIIUH ycTaHoBjieH Bo ®panumu, B Comanu (18 u 16 jer),
B lIBeiimapuu (20 u 18 net), B Kurae (22 roma u 20 net), B ['py3uu (17 u 16
set), B Cupuu (15 u 13 neT — 1o paspereHuro cynbr), B CUHTaIype (11 My-
cyabMaH — 16 jer, st octanbHbIX — 18). [Ipr 95TOM Bo Bcex cTpaHax yCTaHOB-
JICHBI TIPEEIIBbI U TTIOPSIIOK CHIDKEHMST OpavyHOTO BO3pacTa B OCOOBIX CITyJasiX.
B Npane MuHUMAaIbHbBIN OpauHbiil Bo3pacT — 13 net. B KamepyHe 6payHbIit
BO3PACT IS XKEHIITUH — 15 JIeT, XOTS Ha ITpaKTUKE 3a9acTyIO IeBOYCK BHIIAIOT
3aMyX yKe B 12 1eT. MUHUMaJIBHBIIN BO3pacT BCTYIUIEHUs B Opak B Hemane —
10 net, B Ucnmanmu, I'pertuu u B psine ctpad JlaTmHCKO# AMepuku — 12 JieT.

Poccuiickoe 3aKOHOIATEILCTBO TOITYCKAET BO3MOXHOCTD CHIKCHUS
OpauHOTO BO3pacTa, YTO SIBJISIETCS BIOJAHE TpaguuuoHHbIM. Tak, B XIX B.
B Poccuu apxmepesiM IpetocTaBIIsIIOCh IIPaBO B HEOOXOMMMBIX CITyJasiX pa3-
pelraTh Opaku IT0 CBOEMY JIMYHOMY YCMOTPEHUIO, KOTIA KEHUXY MJIN HEBECTe
0CTaBaJIOCh He OoJIee IMOIyroaa 10 OpauHOro COBEPIIEHHOIETHS .

Komekc 3aKk0HOB 00 aKTaX TpaxkIaHCKOTO COCTOSTHUS, OpadHOM, ceMeii-
HOM M OTICKYHCKOM TipaBe 1918 r. He mipemycMaTpuBall BO3MOXHOCTH CHH-
JKeHHUsI OpayHOTO BO3pacTa, HO IIPU 3TOM MCKIIIoUaJ IIpU3HaHWe Opaka He-
IEeUCTBUTEIHFHBIM TP HEAOCTIKEHUH OpavHOTO BO3pacTa, Korma Opak uMelr
TOCIIEACTBAEM POXICHUE TeTel NI OepeMEHHOCTD SKECHBI.

OcnoBul 3akoHonatesbeTBa Coto3za CCP 1 colo3HBIX pecrydinK o 6pa-
Ke 1 ceMbe 1968 T. ycTaHaBIMBaIM, YTO 3aKOHOIATEIbCTBOM COIO3HBIX PEC-

' Llepwenesuy I'D. Y4eOHUK pyccKOro rpaxkaaHckoro npasa. M.: M3a. bp. Bammakosbix, 1911.
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§ 2. YcnoBus 3akiioueHus: Opaka

ITyOJTUK MOKET OBITh IIPEAYCMOTPEHO CHIDKEHIE OpaqHOro BO3pacTa, HO He
Oosee yeM Ha nBa roga. [1pu atom B benopyccuun, Monmasuu, Tamkukucra-
He, JIuTBe 1 DCTOHUHM OBLJIAa TIPEIyCMOTPEeHA BO3MOXKHOCTD CHIDKCHUS yCTa-
HOBJICHHOT'O OpavHOI0 Bo3pacTa He 0oJjiee UeM Ha JBa Toja; Ha YKpauHe,
B Y30ekucrane, AzepOaiimkaHe u TypKMeHUM — He 0oJiee YeM Ha OJMH TO/I.
B Kazaxcrane, JlatBuu, Keipreidcrane u ApmeHun Oblia IIpeaycMOTpeHa
BO3MOXKHOCTb CHIDKCHUSI OpauHOTO BO3pacTa JIUIIb IJIsT XKeHIITH, HO He 60-
JIee YeM Ha onuH roa. B I'py3um cHIDKeHMe YCTaHOBIIEHHOTO OpayHOTO BO3-
pacTa He OBLIO IIPEAYCMOTPEHO.

Konexc PCDOCP o 6pake 1 cembe 1969 . 10omycKaa BO3MOXHOCTb CHU-
JKeHUsI OpavHOTro BO3pacTa TOJBKO B UCKIIIOUNTEBHBIX CIIyYassX 1 He boee
YeM Ha JIBa Toja.

CornacHo a63. 1 1. 2 ct. 13 CK P® npu nasuuuu ysaxcumenvroix npusun
0p2aHbl MECIHO020 CAMOYNPABACHUS NPABGe PA3Peulumb 6CIYNUmMy 8 OpaK Au-
yam, docmuewum eo3pacma 16 aem no ux npocvoe. CHIKeHIE OpavYHOTO BO3-
pacTa IIpON3BOAUTCS OpTaHAMU MECTHOM aIMWHUCTPAIINM TI0 MECTY KU -
TEJIbCTBA JINII, BCTyNaImMX B Opak. OTKa3 B CHIDKEHUH OpavyHOTO BO3pacTa
MOXXET OBITh 00KajoBaH B cyn. Bo @paHIium pa3pelicHre Ha BCTYIICHUE
B OpaK HECOBEPIIIEHHOJICTHHUX TaeT MPOKypop, a B Mcmannu — MuHuUCTEp-
CTBO IOCTUIINH.

Kpowme Toro, coritacHo a63. 2 11. 2 ¢T. 13 CK P® nopsnox 1 yciaoBus, mpu
HAJIMINU KOTOPBIX BCTYIUICHHUE B OPaK 6 gude UCKAHHUEHUs, C Y4emom 0CoOblX
0bcmosimenvcmea, mModicem Obims paspeuieHo 0o docmudicerus eo3pacma 16 sem,
Moeym 0bimb ycmaroeaeHvl 3aKkoHamu cybsekmoes Poccuiickoii Dedepayuu.

3aKoHOIATeIbCTBO CYObeKTOB Demepaliny B 3Toii chepe BecbMa pa3HO00-
pa3Ho. [TonbiTk ero yHudukauuu Hopmamu CeMeitHoro komgekca B 2002 .
okazanuch 6esycremrHeiMu. CoBeT Menepannu denepanpbHoro Cobdpa-
Hust PO, OTKIIOHUBIINI COOTBETCTBYIONINI 3aKOHOTIPOEKT, TTOCUUTAT TAKOE
MIpeUTOKEHIE TIOOMIPEHUEM TOCYIapCTBOM ITPAKTUKU CO3MaHUS ceMeil He-
COBEpIIEHHOJICTHUMY IpakIaHAMH, a TAKKe poTuBopedarm Hpio-Mopk-
ckoit kouseHn OOH 1962 r. «O cornacum Ha BCTyILIeHHE B Opak, Opay-
HOM BO3pacTe U PETUCTPALM OpakoB», B KOTOPOii yyacTByeT Poccuiickas
Denepanus’.

B Hacros1I1ee BpeMsi COOTBETCTBYIOIINE 3aKOHBI IPUHSIIN 6ojiee 20 Cy0b-
ekToB Penepanmu. Kak mmpaBuiio, BCTYIIUTh B OpaK MOTYT JIMIIA, TOCTUTIINE
14-netHero Bo3pacta. C 15 jieT pa3pelreHo BCTymaTh B Opak B KadapnuHo-bair-
kapuu, Pga3anckoii, TBepckoii oomactax’. B kauecTBe 0COOBIX OOCTOSATENLCTB

! C6opuuk OOH. Pesomouuu TeHepaibHoit Accam6ien Ha XVII ceccuu. Hoio-Mopk, 1963.
C.32.

2 o
3akoH Psi3anckoit o6mactu o1 30 nekadpsi 2014 r. Ne 105-03 «O nopsiake v yCIOBUsIX pa3pelie-
HUSI Ha BCTYIUICHKE B OpaK JIMIaM, He TOCTUTILIMM BO3pAacTa IleCTHAAIaTH JeT» // Psa3aHckue
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I'naBa 2. 3akioueHue U IpekpaileHue opaka

OOJIBIITMHCTBO CyObheKTOB Demepaliiy orpenessioT (PakT 0epeMeHHOCTH WIN
poxneHus pedbenka (Psa3anckas, TBepckas, Maraganckast, OpioBckas, Tyib-
ckas1, benroponckas, CaxanuHckasg obnactu, EBpeiickasg aBToHOMHast 00-
nacth)'. B MOCKOBCKOI 06J1aCTH 5TH BOTIPOCHI PETYIMPYIOTCS 3aKOHOM OT 30
arpesist 2008 r. Ne 61/2008-03 «O mopsiike 1 YCIOBUSIX BCTYILUIEHUS B Opak
Ha TeppuTOoprur MOCKOBCKOM 001aCTH JIMII, HE JOCTUTIIINX BO3pacTa IIeCTHA-
nuaTty Jiet»’. KureaasM MocKoBCKOi 00J1acT, He JOCTUTIIMM 16 jer, 6pay-
HBII BO3PAaCT MOXKET OBITh CHIDKEH 0 14 JIeT IIpy HAJTMIUU OTHOTO U3 Clie-
IYIOIINX OOCTOSITEIBCTB: OEpEeMEHHOCTD, POKICHNE 00IIero pedeHKa (meTeit)
y TpaKIaH, XKeJIaloIINX BCTYIIUTh B OpakK, HEITOCPEACTBEHHAS YyTPO3a KU3HU
OJIHO M3 CTOPOH. AHAJIOTMUYHEIE YCIOBUS IeicTBYIOT B Tatapcrane’, Biamu-
mupckoii ¢, Kayxckoit’, Tam6oBckoit’, TromeHcKoi ob1actax’, YyKoTcKoMm

Benomoctu. 31 nekadpst 2014 r. Ne 246; 3akon TBepckoit o6acTu ot 26 ceHTsIOpst 1996 1. Ne 38
«O TopsIIKe U yCIIOBUSIX BCTYIUIEHUS B Opak Ha Tepputopun TBepcKoii 061acTu JInil, He 10-
CTUTIINX BO3pacTa mectHanuaTu jet» // TBepckue BemomocTu. 4—10 oktsopst 1996 1. Ne 81.

3akoH MaranaHckoit o6;1act ot 4 Mast 2001 1. Ne 182-03 «O nopsijike 1 yCJIOBUSIX TTOJyUeHUS
paspelieHus: Ha BCTYIUICHNE B Opak Ha Tepputopun MaranaHcKOi 00IacTH JIUIL, He JOCTUT-
IIMX BO3pacTa ecTHaaLIaTH JieT» // Marananckas npasaa. 22 mast 2001 r. Ne 75(18793); 3akon
OpnoBckoii oosnactu ot 4 Mapta 2011 1. Ne 1177-03 «O nopsinke U ycI0BUsIX BbIIAYM pa3peliie-
HUS Ha BCTYIJIGHUE B Opak JIMIaM, He JOCTUTIIMM BO3PacTa LIeCTHA/IATH JieT, B OplIoBCKOiA
obiactu» // Opnosckas npaBaa. 12 mapra 2011 r. Ne 33; 3akoH Tyabckoit 061acTv OT 7 OKTSI-
6pst 2009 . Ne 1336-3TO «O 3amure nipaB pedeHka» // Tynbckue usBectrst. 15 okrssops 2009 r.
Ne 190; 3akon EAO ot 20 utonst 2005 r. Ne 525-03 «O nopsiike ¥ YCIOBUSIX BbIIaYM pa3pelie-
HUSI Ha BCTYTUIEHME B OpaK JIMII, He TOCTUTIIMX Bo3pacTa iecTHaaaru jer» // C3 EAO. 8 ceH-
Ts16pst 2005 r. Ne 8; 3akon Benroponckoii o6mactu ot 13 gekadpst 2000 . Ne 121 «O nopsiake
U YCIIOBUSIX BCTYTUICHMS B OpaK HECOBEPILICHHOJIETHUX rpaskiaH Ha Tepputopun beiroposckoit
obnactn» // COOpHUK 3aKOHOB, MPUHSTHIX benropoackoit obaactHoit dymoii B 2000 T. T. VI.
Benropoxn, 2001; 3akon CaxamurHckoi oomactu ot 11 urosst 2005 r. Ne 46-30 «O mopsiznke u ycio-
BUSIX BCTYIUIEHMST B OPaK rpakiaH, TIPOKMBAOIINX Ha Tepputoprn CaxatnHCKOM 06J1acTH, He 10-
CTUTIINX BO3pacTa IeCTHAIIATH JIeT» // ['yoepHckue BemomocTr. 16 uromst 2005 . Ne 126(2351).

ExenneBHbie HoBocTU. [ToamockoBbe. 14 mast 2008 1. No 96.

CewmeitHblii kogeke Pecriyonuku Tataperan ot 13 sHBapst 2009 r. Ne 4-3PT // Benomoctu
T'ocynapcrBenHoro Coera Tatapcrana. 2009. Ne 1. Cr. 4.

3akoH Bramumupckoii o6mactu ot 26 ceHTsI6pst 1996 1. Ne 32-03 «O mopsinke 1 yCIOBHUSIX
BCTYIUIEHMsI B OpaK JIUII, He JOCTUTIIMX BO3pacTa IecTHaauaTu jJet» // ToMukc. 24 oKrsi-
ops 1996 1. Ne 179.

3akoH Kamyxckoit oomactut ot 6 mtonst 1997 r. Ne 10-O3 «O mopsizike ¥ yCIOBUSX BCTYILIC-
Hust B 6pak Ha Tepputopun Kamykckoit 061acTH JINII, He TOCTUTTINX BO3PACTa [IIECTHAIIATH
qier» // Bectb. 11 mions 1997 r. Ne 135.

3akoH Tam6oBcKoit o6mactut ot 24 utonst 1997 r. Ne 120-3 «O mopsiake v yCIOBUSIX BCTYTLIE-
Hus B Opak Ha Tepputopun TaMOOBCKOM 061aCTH JIHII, HE JOCTUTLIIMX BO3PACTA [IIECTHA/IA~
Tn ne1» // TamboBckas xu3nb. 10 utomnst 1997 r.

3akoH TiomeHckoit o6nactu ot 10 ssuBapst 2000 1. Ne 155 «O06 ycnoBusiX U MOPsIAKE BCTYII-
JIeHus1 B Opak JIML, He JOCTUTIIKX BO3pacTa IeCTHaaALaT Jet» // BectHuk TiomeHCcKoil 00-
nactHoit Aymer. 2000. Ne 2.
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aBTOHOMHOM OKpyTe'. 3aKoHOaTeTbcTBO Himkeropomnckoii o6aacti Hapsimy
C YKa3aHHBIMU 00CTOSITEJTLCTBAMM OCTABIISAET IIePeUeHBb OCOOBIX OOCTOSITEIIBCTB
OTKPHITEIM®, B HOBropomckoit 06/1acTi Hapsimy ¢ BBIIEU3TOXKEHHBIMI 00CTOSI-
TEJIbCTBAMU OCHOBAHMEM JIJIS1 BCTYILIEHUSI B Opak 10 16 JIeT SIBIsIeTCS IPU3bIB
Ha BOEHHYIO CITyKO0y.

B HekoTophIx cyobekTax Poccuiickoit Denepaliiy B Ka4eCTBE OCOOBIX
00CTOSITENIBCTB CHIDKEHUSI OpavHOTO BO3pacTa paccMaTpPUBACTCS HAIMIKME
6epemennocty 22 Henenu u 6osee’. B Ampiree paspelieHo BCTyIaTh B Opak
¢ 14 et TIpu MO3MHUX CpoKaxX OepeMEHHOCTH WM POKICHUM HECOBEPIIECH-
HOJIETHEN peOeHKa’.

CoBpeMeHHOE pOCCHIICKOe 3aKOHOAATEILCTBO HE YCTaHABIMBAET Orpa-
HUYEHU MaKCUMAaJIbHOTO BO3pacTa BCTYIUICHUS B OpakK M MaKCUMAaJIbHOM
pas3Hulbl B Bo3pacte. A Bo BpemeHa Iletpa I 6bu1 onpenesieH npeaeabHbIi
BO3pACT BCTYILUIEHUSI B Opak mist XKeHIiuuH — 60 jeT. 1o peBOIoOLUr B POC-
CHIICKOM 3aKOHOATEIbCTBE ObUT IIpemycMoTpeH 80-JIeTHMI BO3pacT, ocTa-
HAaBJIMBAIOIINI BCTYIUIEHHE B Opak’, YTO OIPEAETAIOCEH KaK «OpauHas rmepe-
3peNIoCThb» (CTapuecTBo)’.

Hedonycmumocmo 00nonoavix 6pakos. 3aKOHOIATEILCTBO Poccuiickoit
Denepanyyt He COIEPKUT HOPMY, IIPSIMO 3aIIpellalolIylo OTHOIIOJBIe Opa-
ku. Ognako cT. 1, 12 CK P® roBopsT UMEHHO 0 OpaKe MYy>KUYNHBI 1 3KeH-
IIWHBI, He JOITycKas mHOoro. Ha MexXmyHapomHOM ypOoBHE mpobieMa of-
HOITOJIBIX OpaKoB HalllIa cCBOe oTpaxkeHne Ha Kanpckoit MexxmyHapomHOMK
koHdpepennuu OOH mo HapomoHaceleHWIo U pa3BuThio 1994 r., yTBep-
nunieit [IporpaMmy meificTBUIT IO peTyJIANPOBAHMIO HApOTOHACECICHUS
¥ 3aKpeIUBIICH MMPUHIMI paBHONPABUS U PaBHOLICHHOCTh PAa3HBIX TH-
OB TIOJIOBEIX COI030B, BKIIIOUASI OMHOIIOIbIE COI03El. B TO Bpemst B Poc-

3akoH YyKoTcKoro aBTOHOMHOro okpyra ot 23 amnpesst 1998 r. Ne 17-03 «O nopsiznke u ycio-
BUSIX BCTYIUIEHUS B OpaK Ha TeppuTOpru YyKOTCKOTO aBTOHOMHOTO OKPYTa JIULL, HE JTOCTHUT-
LIMX BO3pacTa IecTHaauaru jet» // Benomoctu. 12 uionst 1998 r. Ne 7 (12).

3akoH Hukeropozackoit o6mactu ot 10 ceHTsI6pst 1996 1. No 44-3 «O mopsiake W YCIOBUSIX
paspelieHust BCTYIUIEHHUsT B OpaK rpakaaHaM, He TOCTUTIIMM BO3pacTa IIeCTHAIIaTh JeT» //
IpaBoBas cpena. 18 ceHtsiopst 1996 r. Ne 36(136).

3akoH Yenssounckoit oonactu ot 10 ceHTsiopst 1999 1. Ne 83-30 «O6 ycIoBUSX U MTOPSIIKE BbI-
Jlauyu, B BUJIC UCKITIOUCHMSI, pa3pellieH s Ha BCTYIIEHHE B Opak Ha TeppuTopun YeasiOMHCKoM
00J1aCTH JIMILY, He TOCTUTIIIeMY Bo3pacTa 16 jiet» // BemomocTu 3aKoHOIATEIbHOTO COOpaHMSI
Yenabunckoit oonactu. 1999. CeHTs10pb — OKTSIOpB. No 3.

3akoH Pecrryomku Anpirest ot 30 HOstOpst 1998 1. Ne 101 «O mopsiike v yCITOBUSIX BCTYTICHUST
B Opak rpaxian Poccuiickoit Denepaiinu B BO3pacTe OT YeTHIPHAIIIATH IO IIECTHAIIATH JIET,
ITOCTOSTHHO JIN0O MPENMYIIIECTBEHHO MIPOXMBAIOIIMX HA TeppUTOpHK Pecty6nku Anpires» //
C3 Pecnyouku Anpirest. 1998. No 11.

Cwm.: Tambapos F0.C. T'paxnanckoe npaso. O6mast yacte. CI16., 1911.

o

EN

CM.: 3aeoposckuii A. M. Kypc cemeitnoro npasa. Onecca, 1909.
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cuiickoit Penepaunn neitcrsosana cr. 121 YK PCOCP 1960 r., koropas
paccMaTprBajia TOMOCEKCYalIn3M (MYKeJIOXKCTBO) B KaUeCTBE YTOJOBHO-
IO TIPECTYIUICHUS.

B 3akoHOmaTenbCTBE psima CTpaH IMPOOIEMBI OTHOIOIBIX COI030B Ha-
IIIJTA CBOE OTpaXkeHMe. B HacTosIIIee BpeMsI OMHOTIONBIC OpaK/ pa3pellcHBI
B CIIA, Benwrun, Beurpun, lNomnannun, Januu, Mcnanoun, Hopsernu,
Bo ®panmun, B llIBertun u np. Tak, B COOTBETCTBUU CO IIBEACKUM 3aKOHOM
ot 23 mtoHs 1994 1. Ne 1994:117 o peructpupyeMoM HNapTHEPCTBE, TIPUHS -
TBIM B 1994 1. u1 meiicTByrommM ¢ 1 stHBapst 1995 1., B cTpaHe BBeAcHA CITCII -
aJIbHasI Ipolleaypa PETUCTPAIlNM COKUTEIbCTBA OMHOTIONBIX 1ap, ITOMO0HAS
perucTpanuu 6paka 1 BIEKYILIasl IJIs CTOPOH PsLI IIPABOBBIX MOCJIEACTBUIA
3aKJII0YCHMS Opaka. BMecTe ¢ TeM 3aKOHOM YCTaHOBJICHO, UTO TAKHE «3ape-
TUCTPUPOBAHHBIE» OIHOIIOJIbIE ITAPBI HE MOTYT UMETh B COBMECTHOM BOCITH-
TaHUM peOeHKa, He MOTYT HM BMECTe, H TTIOPO3Hb YCHIHOBUTH PeOCHKA 1 HEe
HUMEIOT JOCTYIIA K MEIUITMHCKUM IIPOIIeAypaM IT0 MCKYCCTBEHHOMY OTUIONO-
TBOpeHMIO. B HacTosImee BpeMs OT 3TOro MIPUHITUITA OTCTYITHIA JTAIIIh [oJ1-
maugus. B 2001 . B HopMax roJutaHACKOIO CeMEITHOTO 3aKOHOIATeIbCTBA
ObLTa 3aKpeIUIeHa BO3MOXKHOCTD YCBIHOBIICHUS M yIOUYSPEHUS AeTei OMHO-
ITOJIBIMHU ITapaMi'. B HEKOTOPBIX MYHHUIITUITATUTETAX BEAETCS «PETUCTP CO-
XKUTEJIbCTBA 0e3 Opaka».

ITo 3akoHomarenbeTBy LlBenny perucTpalms OMHOIIOIOTO ITapTHEPCTBA
MOZKET UMETH MECTO TOJBKO B TOM CJIydae, el OJHa U3 CTOPOH SIBJISIETCS
rpaxkmanuHoM IlIBerun 1 mpoxXuBaeT Ha TEPPUTOPUHU CTPaHbL. [lelicTBHE 3a-
KOHA HE PacIpoCTpaHSIeTCs Ha MHOCTPAHHBIX TPakKaaH, INIIICHHBIX BO3MOXK-
HOCTH 0(pOPMUTH CBOM B3aMMOOTHOIIICHUS Y ce0sT Ha pOIMHE U IIPHE3Kat0-
II1X C 3TOM 1ebio B LBemmio’.

Hecmotps Ha cobmoaeHre 3aKOHOIATEeIHCTBA CTPAHbI 3aKJTI0YCHIS Opaka
OIIHOITOJIBIEC COIO3BI MOTYT He TIPU3HABATLCS B TeX CTpaHaX, Iie OHU He TIpe-
YCMOTPEHBI 3aKOHOIATEILCTBOM, B CIITY OTOBOPKH O ITyOIMIHOM TIOPSIIKE.
Taxk, marpumep, IlIBeitapckum deaepaabHBIM CyIOM COI03 IBYX JIUIL O -
HOTO TI0JIa, 3apeTUCTPUPOBAHHBIN 3a TpaHMIIeH, ObLT IIPH3HAH IIPOTHUBOPE-
YaIIM IIBEUIIAPCKOMY «ITyOIMIHOMY HOPSIIKY», TIOCKOJIBKY OpakKoM 3IeCh
MIPU3HAETCS TOIBKO COIO3 JIMI IPOTUBOIIOIOKHOTO TToJIa’,

3aKOHOIATEILCTBO Psifa CTPaH MPU3HACT 32 OMHOIOJBIMU COIO3aMHU Te
JKe TIpaBa 1 00sI3aHHOCTH, YTO 1 32 TPATULIMOHHBIMU 3apeTUCTPUPOBAHHBI-
MU CYIPYXEeCKUMH TTapaMH. DTO KacaeTcs U TPaXkIaHCKO-IIPaBOBBIX OTHO-

' Cm.: Yepneea K.A. TIpaBoBbIe aCTIEKTHI JIETATU3AINK «HETPAIUIIMOHHONM ceMby» B Poccuu //
I'paxxmanuH u paBo. 2003. No 4.

> Cwm.: Kommenrapuii k CemeitHomy konekcy Poccuiickoit @enepaiuu (mocrateitHbiii) / [on
pen. U.M. Kysnenonoii. M.: BEK, 1996 // CI1C «KoHncynbrantILitoc».

3
CM. Tam ke.
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§ 2. YcnoBus 3akiioueHus: Opaka

IIeHWI, B TOM YHUCJIEe TIPU COBEPIICHUN CIEI0K, HaclemoBaHUM U T.1. Tak,
3akoHomaresbeTBo Januu', Hunepnanmos®, a takxke Hopseruu, Mcnanomm,
IIBeuny mpu3HaeT 3a OMHOIOJBIMU MapTHEPaMU Te XK€ HacJIeACTBEHHbIE
rpasa, 4yTo 1 3a cynpyramu. B Karanonun®, lepmanun’, Bensrun’, Bo ®@pan-
LMU° IEPEXUBLINIA MAPTHEP UMEET MTPABO Ha MOJIyYEHUE aJIMMEHTOB U3 Ha-
CJIEICTBEHHOM MacChl'.

B HEeKOTOpPBIX CTpaHaX OAHOIOJbIE COXUTEIbCTBA BIEKYT IIPUMEHEHUE
Mep YTOJIOBHOM OTBETCTBEHHOCTU. CaMble XKeCTKIE CAHKIINU MTPEeTyCMOTPE-
HBI 3aKOHOIATEILCTBOM MaBpuTaHNH, YTOJIOBHBIN KofeKe 1983 r. koTopoii
TpeTyCcMaTpUBaeT CMEPTHYIO Ka3Hb 32 TOMOCEKCYaJIN3M, a TAKXKe 3a N3HACH -
JIOBaHUE U CYTIPYKECKYI0 HEBEpHOCTb. CMepTHbIE MPUTOBOPHI, BHIHECEHHbIE
CrielinaabHBIM YTOJIOBHBIM CYIOM, IIPUBOJISITCS B UCTIOJIHEHHE Yepe3 3a0pa-
CHIBAHME KAMHSIMU WJIK OTCEYEHUE TOJIOBHI'.

B poccuiickoM 3aKOHOAATETLCTBE OTCYTCTBYIOT HOPMBI O Cyah0e Opaka
B cllyyae U3MEHEHMSI OMHUM M3 CYIIPYTOB M0Jia, KOTOPOE B HACTOSIIIIEE Bpe-
M1 IO3BOJISIET MenuIiMHa. Tak, TepBasi onepaius mo cMeHe mosa B CoBet-
ckoM Coro3se 6pu1a TipousBencHa B 1970 1. B Pure, crmycTst 17 et mmocie mep-
BOI1 TOI0OHOM oneparuu B Jlann 1 Mapokko’.

Cornacno c1. 70 @enepanbHoro 3aKkoHa «O0 aKTax IrpakIaHCKOIo CO-
CTOSIHUSI», B CJIydae €CJIU MPeacTaBiIeH JOKYMEHT YCTAaHOBICHHON (hOPMBI
00 M3MEHEHMU T10J1a, BRIIAHHBIM MEIUIIMHCKOI OpraHm3almeil, opraHoM
3arca COCTaBJIsIeTCs 3aKJII0OUYeHNE O BHECEHWM U3MEHEHHUs B 3aITUCh aKTa
I'PaXXIaHCKOTO COCTOSIHUS.

3akoH ot | uionst 1989 1. Ne 372 o peructpupyemom naptHepctse, D/341-H-ML.
3akoH ot 5 utonst 1997 r., BHocsamuii usmeHenus B Kuury 1 I'paxgaHcKoro koaekca
u I'pak1aHCKOT0 MPOLECCYaIbHOTO KOJIEKCa OTHOCUTEIBHO PErMCTPUPYEMOTO ITapTHEPCTBA.

3akoH 0 cTabuIbHBIX coro3ax map (Josselin-Gall M. Pacte social de solidarite, quelques ele-
ments de droit international prive // JCP. 2000. P. 489).

3akoH ot 16 depast 2001 r. o peructprpyemom napraepctse (Bgbl. 2001. Teil I. Nr. 9); Cr. 17b
B3ITY.

3akoH ot 23 Hos10pst 1998 . 0 neranbHOM coxutenbeTBe (Monit. B. 12 ssHBapsi u 23 nekabpst
1999 1.).

3akoH ot 15 Hosiopst 1999 1. Ne 99-944 o rpaxnaHckoM nakte conumapHocTtH (J.0. ot 16 HosiOpst
1999 1. Ne 265, Ne 16959); Khairallah G. Les partenariats organises en droit international prive //
Revue critique. 2000. P. 317.

CwMm. onpobHee: Medsedes U.I. MexmyHapoqHOE YacTHOE TTPABO M HOTApUATbHAS JESITEb-
HocTb. M.: Bontepc Kiysep, 2005 // CI1C «KoncynbrantlLniocy.

IS

©

Cwm.: [IpaBoBbIe CHUCTEMBI CTpAaH MUpa: DHUUKIONEAUYSCKUil cripaBoyHuK / OTB. per.
A4l Cyxapes. M.: HOPMA, 2003 // CI1C «I'apaHT».

CM.: Maneuna M.H. I3MeHeHUEe OMOJIOTMUYECKOTO U COLMAIBHOTO T10J1a: TEPCIeKTUBbI pa3-
BUTHSI 3aKOHOMatenbeTBa // ZKypHain poccuiickoro mpasa. 2002. Ne 9.
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B may4yHOIf IMTepaType IpeniararoTcsl pa3IndHbIe YT pelIeHUs TIPo-
0JIeMBbI, BOSHUKAOIIIEH IIpM CMEHe T10J1a B TIepro Opaka:

1) mpekpaireHne 6pakKa IIyTeM pPacTOPKEHUS 110 IIPUYMHAM HEBO3MOX-
HOCTH COXPAHEHMUS CEMBH;

2) coxpaHeHUe Opaka; BHeCEHIE M3MEHEHMI B CeMeiTHOe 3aKOHOIATE b~
CTBO B YacTH TpaHChOpMAaIIIy OpaKa B MTHOM COI03 MEXKITY OMHOITOIBIMHU JIFOIb-
MM, BeOYIIUMU 00IIIee XO3IiCTBO, BOCIIUTHIBAIOIIINME OOIIMX IEeTel, HO He
BBITIOJTHSIIOIIMMHI POJIEN MyKa M JKEHBI I10 OTHOLIEHUIO IPYT K APYTY';

3) paccMOTpeHNE U3MEHEHUSI T10JIa KaK COIMAIBbHOM CMEPTU U COOTBET-
CTBEHHO OOBSBJICHHME TAaKOTO rpakIaHWHA YMEPIIUM B CyIeOHOM ITOPSIKe
B cootBeTcTBUU cO cT. 45 'K P®. B Takom ciayyae rmpekpanieHue 6paka 0y-
JET OOYCIIOBIIEHO PELIeHIEM Cyaa 00 OOBIBICHUN YMEPIIIIM'.

ITo HaleMy MHEHHIO, B 3aKOHOIATEIHCTBE HEOOXOIMMO IPEAyCMOTPETh
B Ka4yeCcTBe OCHOBAHUSI TS IIPEKpaIleHNsT Opaka M3MEHEeHHUE ToJIa.

B Hacros1iee BpeMsl B 3aKOHOIATEILCTBE HET OTPAaHMICHUIA TSI BCTYILIC-
HUS B OpaK JIMII, I3MEHUBIINX ITOJI. 3aKOHOIATEIHCTBO OTHEIBHBIX TOCYIAPCTB
TIPSIMO 3aKPETUISET 3alpeT BCTYIDICHUS B OpaK JIMIIaM, TIePEHECIITNM TPaHCCEK-
CyaJbHBIC oItepaliu (Harmpumep, B Bemmkoopuranum).

Hedonycmumocmo noaueamuuvix 6paxos. Poccuiickue Tpaguimn, 3aKOHO-
JATEIHLCTBO U IMIPABOTIPUMEHUTEIbHAS ITPaKTHUKa He TOITyCKAJIN IMOJIMTaMHBIX
OpakoB, 32 UCKJIIOUEHWEM PaHHETO TOXPUCTUAHCKOTO neproaa pa3sutus. Bo
BCeX 3aKOHOMATEIbHBIX aKTax Poccuu o 3akimoyeHIN Opaka TOBOPUIIOCH O He-
JOITyCTUMOCTH BCTYIUICHUSI B TTOBTOPHBII OpaK JIMII, YK€ COCTOSIIIINX B 3ape-
TUCTPUPOBAHHOM Opake.

Komekc 3aKk0HOB 00 aKTaX TpaskIaHCKOIO COCTOSTHUSI, OpadHOM, ceMeii-
HOM 1 OTIEKYHCKOM TipaBe 1918 r. mpeaycMaTpuBai HeqOIMyCTUMOCTh BCTYII-
JICHUsI B TIOBTOPHBII OpaK TaKxKe JIUII, COCTOSIIINX B OpaKe, MMEIOIIEeM CIITY
3apeTUCTPUPOBAHHOTO. UMemnch B BUIY IIEPKOBHBIC OpaKy, 3aKIFOUCHHBIC
1o 20 mexabps 1917 r. ¢ cobmomeHneM COOTBETCTBYIONINX YCIOBUM U (pop-
MBI, 1o peBomonny 1917 1. «ABOEXKEHCTBO U IBYMYXKECTBO He TOJIBKO JieJia-
JIN HelIeHiCTBUTEJIbHBIM BTOPOI OpaK», HO TaKXKe BJIMSIJIM U Ha TIEPBbIA: OH
COXpPaHSIJI CBOIO CIUIY TOJIBKO IIPU COTJIACKHU Ha TO CO CTOPOHEI CYIIpyTa He-
JIEeNCTBUTEIBHOTO OpaKka’.

CornacHo a63. 2 cT. 14 CK P® He monyckaeTcs 3aKio4eHe Opaka Me-
Ky JIULIAMUA, U3 KOTOPBIX XOTS OBl OJHO JIULIO YK€ COCTOUT B APYTOM 3ape-
TUCTPUPOBAHHOM Opake. B IpoTUBHOM citydae 6pak MOXeT ObITh IPU3HAH

1
Cwm. noapobxee: Maneuna M. H. I3aMeHeHre OMOJIOTMYECKOTO U COLIMAILHOTO T10J1a; TIepCIeK-
TUBBI Pa3BUTHUSI 3aKOHONATENIbCTBA // 2KypHai poccuiickoro mpasa. 2002. Ne 9.

2
Cmenanoe JI.HU. TlpaBoBble MPOOIEMBI, CBI3aHHBIE C U3MEHEHHMEM II0JIa YeloBeKa //
3akoHomateabcTBO. 2000. Ne 11. C. 77.

} Llepwenesuy I'D. Y4eOHUK pyccKOro rpaxkaaHckoro npasa. M.: M3a. bp. Bammakosbix, 1911.
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HemelicTBUTENbHBIM. JIJIsT TIpOBepKU IpeKpalleHnsT Opaka IIpyu perucrpa-
LIMY 3aKJTII0YEHUS OpaKa JI1IIa, COCTOSIBIINE paHee B OpaKe, MOJLKHBI IIPeIb-
SIBUTh TOKYMEHT, IIOATBEPXKIAIOIINI IIpeKpalleHe OpakKa (CBUIETEIbCTBO
0 pacTOp:XeHUM Opaka, CBUIACTEIBCTBO O CMEPTHU CyIpyra u np.). B coot-
BeTCTBUM C 203. 3 1. 2 ¢T. 25 CK P® cynpyru He BIpaBe BCTYITUTh B HOBBI
Opak 0 TOJTYYCHUS CBUACTEILCTBA O PACTOPXKEHNHU OpaKka B OpraHe 3arca
IO MECTY XKMTEIbCTBA II000T0 13 HUX. HecMoTpst Ha nMmeromuecs B 3aK0-
HOIaTeJIbCTBE OTPAaHMYCHMSI, HAa TIPAKTHKE BO3ZHUKAIOT CIIyJal PEerucTpa-
Iy Opaxa C JIMIIaMu, Yel TIPeAbIIyIInii OpaK He ObLT IIpeKpalileH Haale-
KaIIMM 00pa3oM, O YeM CBUIETEIBCTBYIOT U IPUMEPHI CYAEOHBIX PEIIEHUIT' .
Cewmeiinbiii kogeke B orianure oT KobC PCOCP 1969 r. uckio4yuia Bo3-
MOXHOCTh COXpaHEHMsS Opaka IIpM ero pacTOPXKEHUU B CcylIe 0e3 perucT-
pamnuy pacTOpKeHHUs B opraHax 3arca. B HacTosiIee BpeMs B ciiydae pac-
TOpKEeHUS OpaKa B CyIe BHECEHUE 3allMCH B KHUTY aKTOB IPaxkIaHCKOTO
COCTOSIHUS IIPOM3BOIUTCS HA OCHOBAaHWY BBIIIMCKH M3 PEIICHUS cyna, KO-
TOpasi HallpaBIISIETCS B COOTBETCTBYIOIINE OPTAaHBI 3arca CYIOM CaMOCTOSI -
TenbHO. TakuM o6pa3om, Opak, paCTOPTHYTHIN B cyne, SIBISIETCS IIpeKpa-
IIEeHHBIM He3aBUCUMO OT JaJTbHEHIINX IefiCTBUI OBIBIIUX CYIIpYyTroB. PaHee
B cootBercTBUU ¢ KOBC PC®CP 1969 r. 6pak, pacTOPrHyThIi B CYAE, CUM-
TaJicsl TIpeKpalIeHHBIM ¢ MOMEHTA PEerucTpauy Opaka B opraHax 3arca Ito
WHUIIMATUBE OJHOTO M3 CYIIPYTOB.

B 2007 r. nepen KoncturyunonusiM Cynom P® 6bu1 1T0CTaBIIeH BOITIPOC
0 BO3MOXXHOCTH ITOJIUTAMHBIX OpakoB B Poccum, B cBsI3M ¢ 4yeM cyn oOpa-
THJI BHUMaHUeE Ha To, 4To Poccuiickas Memepaiust IBIsIeTCSI CBETCKUM T'O-
cymapctBoM (cT. 14 4. 1 Koncturyunu P®), a moTomMy Te MJIKN UHBIE PEJIH-
TMO3HBIC YCTAHOBJICHUS M IIPaBUJIA, JOITYCKAIOIINE MTOJIUTaMUI0 OpadHbIX
COI030B, MHOM MOAXOI K PEIIeHUIO 3TOT0 BOIpOca B psiae NPYIUX rocy-
JTapCTB, HE MOTYT OKA3bIBaTh BIUSHUS HA TOCYIapCTBEHHYIO IIOJIUTHKY B 00-
JIACTH CEMEITHBIX OTHOIIICHU I, OCHOBHBIC Hadayia KOTOPOI XapaKTepU3yIoT-
csI, B YaCTHOCTH, IIPUHIINIIOM eAUHOOpadYus (MOHOTAMUE), NCXOMSIINM
13 OTHOIIEHMS K OpaKy KaK OMOJIOTHIECKOMY COI03Y TOJIBKO OTHOTO MYXK-
YMHBI ¥ OJHOM KEHIIIUHBI, YTO HEe TOIyCKaeT OMHOBPEMEHHOIO HAXOXIIE-
HUS B HECKOJIBKUX Opakax’.

B MycyapMaHCKHUX, a TaKKe B HEKOTOPBIX IPYTUX CTpaHaX JOIYCKAeTCs
MHOTOXXEHCTBO, B yacTHocT B benune, borcsane, Erunre, U3panite, 3am-

' Cm., Hanpumep: OnpeneneHue BepxopHoro Cyna P® ot 20 oktsi6pst 2003 r. Ne 22-B03-5 //
Bronnerens BepxoBuoro Cyna P®. 2004. Ne 12.

: Onpenenenne Koncruryunontnoro Cyma P® ot 18 mexadpst 2007 1. Ne 851-0-0 «O6 otka-
3¢ B IIPUHSATUM K pACCMOTPEHHUIO XajoObl rpaxnaHrHa Ps3anoBa Haruma Ma6asinaxaroBuya
Ha HapylLIeHHe ero KOHCTUTYLIMOHHBIX MPaB MOJOXEHUsIMU MyHKTa | cTateu 12 u ctateu 14
CemeitHoro konekca Poccuiickoit @enepanum».
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oun, Kamepyne, Manaiizun, Mapokko, Mo3zamburke, O0beTMHEHHBIX Apad-
ckux Dmupatax, Omane, [Tamya—HoBoi1 I'Bunee, CBasunenne, CeHeraie,
Vrange, LentpanbHoadpukanckoii Pecriyonuke, DkBaTopnaiabHoil ['Bu-
Hee U Jp.

Ho pesomoninu 1917 r. B Poccnu 0b110 3amperieHo BCTYIaTh B 6pak 00-
JIee YeThIpeX pa3. B HacTosImee BpeMsl TAKMX OrpaHUIYCHUI HET.

Hedonycmumocms 6paxoé mencoy 6au3Kumu pooCmeeHHUKAMU, a MmaKice
yeviHosumensamu u ycolnosaenHoimu. Cormacto ct. 14 CK P® He momyckaeT-
sl 3aKITF0UYCHUE OpaKa MeKIy OJIM3KMMU POACTBEHHUKAMU (POICTBEHHMKA-
MM 10 TIPSIMOI BOCXOISIICH M HUCXOMSAIICH TUHNUM (POIUTEIIMU U IETHMMU,
IeOYIIKOM, 6a0yIIKOW 1 BHYKaMM), TTOJTHOPOTHBIMU W HETIOJTHOPOIHBIMU
(MMETIOIIMMM OOIIIMX OTIIA VUTH MaTh) OPaThIMU M CECTPaAMH); YCHIHOBUTEIIS -
MU U YCHIHOBJICHHBIMU.

I1pu 3TOM pOACTBO MOXET OBITH M BHEOpauHbIM. He siBisieTcst mpensT-
CTBHEM K 3aKJIIOUCHHUIO Opaka OIBOIOPOTHOE (IBOIOPOTHBIC OpaThs M CECT-
pBI) 1 O0JIee JaabHee POICTBO, a TAKXKE OTHOIIICHUSI CBOIICTBA (He 3ampelie-
HBI OpaKy MeXKIy CBOTHBIMU OpaThIMU U cecTpaMu). bpaku Mexny nsasamu
¥ TUIEMSTHHUILIAMHA, TeTSIMH U THIEMSIHHUKAMM 3allpellleHbl B MTanum u Bo
DpaHummy; MexXIy IBOIOPOTHBIMU OPAaThsIMH U CECTpaMK HEBO3MOXXHEBI Opa-
ku B Benukobputanun n B monosuHe mratoB CIIIA.

3arpeT OpakoB MeXKIY YCHIHOBUTEISIMU W YCBIHOBJICHHBIMU 00YCIIOBIICH
TIPEXIE BCETO STUIECKIMH COOOPaKEHUSIMHU, TIOCKOIBKY IIPABOOTHOIIICHMS
MEXIY 3TUMM JIMLIAMU I0PUANIECKY ITPUPAaBHEHBI K OTHOIICHUSIM MEXKITY pO-
TUATEJISIMA Y IETEMU. Y CBIHOBJICHME HE TIPETIITCTBYET 3aKJTIOUCHIIO OpaKa Me-
JKIy YCBIHOBUTEJIEM W pOACTBEHHUKAMU YCHIHOBIIEHHOTO, a TAKXKE YCHIHOB-
JICHHBIM U POJICTBEHHUKAMU YCHIHOBUTEJIS.

B HEKOTOpPHIX cTpaHaX OTHOIICHUS IO YCHIHOBJICHUIO HE IIPETISITCTBY -
10T 3aKJII0OUYCHUIO Opaka, B IPYTUX SIBISIIOTCS (hDOpMaJIbHBIM IIPETISITCTBU-
eM, KOTOpOoe TeM He MEHEee MOXKET OBITh IIPEOI0OJICHO peIIcHNEeM KOMIIe-
TeHTHOTO opraHa'. B Poccuiickoit @eneparium 6pak MeXIy yChHIHOBUTETEM
¥ YCBIHOBJICHHBIM BO3MOXEH TOJIBKO B CJIydae OTMEHBI YCHIHOBIICHHUS B CY-
JIeOHOM TIOPSIIKE.

Heo0xommMo yIuThIBaTh, YTO YCHIHOBICHHBIN HEe MOKET BCTYITUTH B Opak
CO CBOUMHU OMOJOTUICCKUMHU PONCTBEHHUKAMM (OMOJIOTUYECKUMU POIU-
TeJIIMH, 0a0YIIIKO, IeAYIIKOM, cecTpaMu 1 OpaTbsMu). JlaHHOE OrpaHm-
YeHHe He IMpeKpallaeTcs B caydae OTMEHBI yChIHOBIIeHUS. PomcTBO coxpa-
HSIETCSI, XOTSI OPUANICCKIE OTHOIICHUSI MOTYT OBITH TIPEKpaIIeHB MEXKIY
YCHIHOBUTEJIEM 1 YCHIHOBICHHBIM.

" Cm.: KommenTapuii k CemeitHomy Komekcy Poccuiickoit Peneparinu (mocrareiinbiii) / [on
pen. .M. Kysuerosoii. M.: BEK, 1996 // CI1C «Koncynabsrantllioc».
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3aKOHOIATEILCTBO HE TIpeAyCMaTpUBaeT OrpaHUYCHUN IJIg OpaKa oIie-
KYHOB, MOTNEYUTENIEN, IPUEMHBIX POAUTEIIEH, TAaTPOHATHBIX BOCIIATATENIEN
1 UX TIOOOTICYHBIX.

Hedonycmumocmo 6cmyniaenus 6 opax nHedeecnocobHwix auy. CorjacHo a03. 5
cT. 14 CK P® He nomyckaeTcs 3aKiIIoueHre Opaka MexXIy JTUIaMU, U3 KOTO-
PBIX XOTSI OBI OJTHO JIMIIO TIPHU3HAHO CYIOM HEIeeCIIOCOOHBIM BCIICICTBIE IICH-
XMIEeCKOTO paccTpoiicTBa. [Ipn3HaTh rpakmaHHA HeIeeCIIOCOOHBIM BITpa-
B€ TOJIBKO CYI IT0 OCHOBaHMSIM, TIpeaycMOTpeHHBIM cT. 29 'K P® B mopsinke
ocoboro npousBojacTBa B coorBeTcTBUM ¢ 1. 31 I'TIK P®. I'paxknanmuH Mo-
JKeT OBITh IIPU3HAH CYyIOM HEIeeCIIOCOOHBIM B TOM CJIydae, eI OH BCICI-
CTBHUE NICUXUYECKOTO PACCTPOMCTBA HE MOXET ITOHMMATh 3HaAUCHUE CBOMX
NEUCTBUM WM PYKOBOAWUTH UMU, YTO OMPEAEISETCSI C MOMOIIBIO Cya1e0HO-
TICUXUATPUIECKOU SKCIICPTU3HL.

3arper HeaeeCIToCOOHBIM Ha BCTYIUIEHHE B OpaK 00YCIIOBIICH KaK MM -
LIMTHCKUMU COOOPaKeHUSIMHI, TAK ¥ HEBO3MOXKHOCTBIO HEIeeCIIOCOOHOTO JTUIIa
JIaTh OCO3HAHHOE COTJIacHe Ha BCTYIUICHUE B OpaK, YTO BeACT K HECOOIrome-
HUIO TIPUHIIMNIA 10OPOBOJBHOCTU OpauyHOro co3a. JJlaHHOe MoJIoXeHue He
KacaeTcs JIUI, OTPAaHNYCHHBIX B TPAXKIaHCKOM 1eeCTIOCOOHOCTH.

Cormacuo 1. 3 cT. 29 'K P®, ecmu ocHOBaHUsI, B CHJTy KOTOPBIX I'pa-
KIAHWH OBUT TIPU3HAH HEIeeCIIOCOOHBIM, OTIAIN, CYI MPU3HAET €To aee-
criocooHbIM. CltlemoBaTeIbHO, TAKOM T'pakIaHWH He OTPaHWYCH B IIpaBe 3a-
KJIIOUUTh Opax.

IlepeyeHb OrpaHUYEHUI IJII BCTYIUICHUSI B OpaK SIBJISICTCST MCUEPIIbI-
BaroIuM. He MOTYT CIIy>KUTh IIPEeTITCTBAEM ISl BCTYIUICHUSI B OpaK MHO-
CTpaHHOE TPaXkIaHCTBO WM OTCYTCTBME TAKOBOTO, PEIMTHO3HBIC YOCXKIIEe -
HHSI, MOHAIIIECTBO, HAIMUKE WM OTCYTCTBHE MeCTa KUTEJIbCTBA WJIM MeCTa
IMpeObIBaHNS, COCTOSTHAE HAa BOMHCKOM CIIy>KOe, HaxOXIeHUe B MeCTax JIM-
IIeHUS CBOOOBI 1 IIp.

3a py0exxXoM UMEIOTCS U MHBbIe orpaHnYeHMs. Tak, B HEKOTOPBIX IIITa-
tax CIIIA 3ampereHo BCTynaTh B OpaK AyIIeBHOOOILHBIM, OOJILHBIM HEKO-
TOPLIMU BUIaMU BeHepuueckux 6ose3Heil. B Benukoopuranuu 3amnpelne-
HBI Opaku MexXny cBoiicTBeHHUKaMu. B bonrapum He gomyckaroTcst Opaku
MEXIy POACTBEHHUKAMM 1O HUCXOASIIEH U BOCXOASIIEH JMHUN BILIOTh
IO YeTBEPTOM CTETICH! pOICTBA. B HEKOTOPHIX CTpaHAaX HEOOXOIMMO, YTO-
OBI IIPOIILIO OTIpeAeIeHHOE BpeMs ITOCIe pacTOPKeHUS OpaKa MU CMep-
TH CyIIpyra, mpexe yeM CyNnpyr Mor Obl BCTYNUTh B HOBbIM Opak (I'epma-
Hust, ®pannus u leeiinapus). B MUrtanuu He momycKaeTcs 3aKIIIOYCHUIE
Opaka MEXIy JIMIIaMH, OTHO M3 KOTOPBIX OCYKICHO 3a YOMICTBO VI IT0-
KyIIeHNe Ha YOUIICTBO CyIIpyTa WId Cynpyru Broporo juna. B [Beiiia-
puM, KpOMe TOTO, YCTAHOBJICH 3alpeT Ha BCTYIJICHNE B HOBBIM Opak Imo-
cJie pa3Boja Uit BHHOBHOI B pa3BoOle CTOPOHBI CPOKOM OT OTHOTO Toa
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1o Tpex yiet'. B Mi3paniie XeHIIMHe 3aIIpeieHO BEIXOAUTH 3aMYX 3a OTHO-
IO ¥ TOTO Xe MY:KUYNHY 00JIee OMHOI0 pa3a (HalpuMep, eClIM BTOPOii Opak
0OKasajicsl HeyoauyHbIM U JKEHIIIHA pelllnia BepHYThCS K IIEPBOMY MYXY).

Yeedomnenue dpyeoeo cynpyea o naruuuu BUY-unpexyuu a1ubo eenepuue-
cK020 3abo0nesanusi. 3aKOHOIATETLCTBOM HE YCTaHABIMBAIOTCS KaKMe-TM0O0
TpeOOBaHNSA K COCTOSTHUIO 3M0POBBS JIMII, BCTYMHAIOINX B Opak. B HeKoTo-
PBIX CTpaHaX He MOTYT BCTYIIaTh B OpaK AylIeBHOOOJIbHBIEC. Poccuiickoe 3a-
KOHOOATEJIbCTBO OTPAaHNIMBACT IIPABO BCTYIUICHUS B OpaK JIUIIb IS Helee-
CITOCOOHBIX J1uil. OTHAKO IIPY 3aKITIOUCHUN OpaKa rpakdaHNH JTOJDKEH 1aTh
IOOPOBOJIBHOE COTJIacHe Ha BCTYIUICHHWE B OpaK, YTO HEBO3MOXHO IIpH Ha-
JIMYNY HEKOTOPBIX 3a00JIeBaHUIA.

Cratbg 15 CK P®D c 11e11610 0OXpaHbI 30pOBbSI JIUII, BCTYITAIOIINX B Opax,
MIpeIyCMaTPUBaeT BO3MOXHOCTD OECIUIATHOTO MEINITMHCKOTO 00CIeI0BaHNS,
a TaKKe KOHCYJIbTUPOBAHMS ITO MEITNKO-TeHETUICCKIUM BOIIPOCAM U BOIIPO-
caM IUIaHUPOBaHUs ceMbU. Takoe o0caen0BaHue TPOBOAUTCS UCKITIOYNUTENb-
HO C COTJIaCHSI JIMII, BCTYITAOIINX B OpakK. Pe3yibTaTel 00CIenoBaHus IUIIa,
BCTYIIAIONIETO B OpakK, COCTaBISIOT BpaueOHYIO TaliHYy U MOTYT OBITh COO0-
IIEHBI JINILY, C KOTOPHIM OHO HaMEPEHO 3aKIIOUNTh OpaK, TOJIBKO C COTJIACHS
JINIIA, TIPOIIEAIIETO 00cIenoBaHme. B To XXe BpeMs 00HOo u3 auy, 6cmynaroujux
6 6pak, 0042CHO y8edoMums Opy20e AUU0 0 HAAUYUU Y He20 8eHePU4eCcK020 3a00-
snesanus uru BUY-ungexyuu. B coorBeTcTBUM co cT. 13 DenmepaabHOTO 3a-
koHa ot 30 mapta 1995 r. Ne 38-D3 «O nipeaynpexxaeHun pacipoCcTpaHeHUS
B Poccuiickoit ®enepanmu 3a001eBaHsI, BEI3BIBAEMOT'O BUPYCOM NMMMYHOJIE -
(umura yenoseka (BUY-undeximn)»’ BUY-unpumpoBaHHOE JIUIO NMe-
eT IPaBo Ha ITOJIyIeHIe MHMDOPMAIIUH O Pe3yIbTaTaX CBOECTO MEIUIIMHCKOTO
ocBHUIeTeILCTBOBaHUS. Ecimm muito, BeTymmarolee B Opak, CKPHLUIO OT IPYTo-
ro Jiulia HaJInure BeHepruueckoit 6one3nu unu BUY-uHbexmu, nocneaHee
BIIpaBe OOPATUTHCS B CyII ¢ TpeOOBaHMWEM O IIpM3HAHUU OpaKa HeIeilCTBH-
TeabHBIM. CpOK MCKOBO TaBHOCTU IO TAKUM KAaTETOPUSIM I — OOWH TOII
¢ MOMEHTa, KOT/Ia JIMIIO Y3HAJIO WJIH JOJIKHO OBLIO Y3HATh O HATMYUM 3a00-
JIeBaHMS. YTOJIOBHASI OTBETCTBEHHOCTD 3a 3apaXkeHHe BEeHepHMIeCKUM 3a00-
nesanuem ua BUY-unpexuneii mpemycmorpena cT. 121, 122 YK PO.

Ilenv bpaka — cozdanue cemvu. 3aKOHOIATEIb IIPSIMO HE OIIPEAEIISICT 1Ieb
6paka. OmHako B cootBeTcTBUM C 1. 1 ¢T. 27 CK P® B ciygae 3akimoueHUS
(UKTUBHOTO OpaKa, T.€. ecau Cynpyeu uau 00UH U3 HUX 3apecucmpuposai opax
be3 HamepeHus co30ams cemblo, 6paK modcem Oblmos NPU3HAH Hedelcmeumens-
Hoim. TakuM 0Opa3oMm, 11eJiblo Opaka SIBISETCSI CO3JaHUE CEMbU.

" Cm.: Cakosuy O.M. TTpaBOOTHOILIIEHUST CYIPYTOB IO 3apy0eXKHOMY 3aKOHOIATEIbCTBY //
Kypnan poccutiickoro mpasa. 2003. Ne 10.

> C3P®. 1995. Ne 14. Cr. 1212.
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B CK P® orcyTcTBYIOT KpuTepun (MKTUBHOTO OpakKa, a TakxkKe I10-
HSITUE CEeMbH, B CBSI3U C YeM Ha MPAKTUKE HE BCETHA JICTKO OIPEACINTh
¢dukTUBHOCTD Opaka. /1o peBOMIONUH 1IepKOBb MPOBO3TJIACHIIA, UTO 1Ie-
JIbIO OpaKa sIBJIsieTcsl poxaeHue meTeid. Tak, B 1744 1. 82-netumnit I'puro-
puit Epronbsckuit Bctynui B 6pak ¢ IIpackosbeto [eBsaTor0. MocKoBcKuUit
apxuepeir Mocud mpeactaBui 3TOT (hakT KaK COMHUTEIBHBIN 10 CBOCH 3a-
KOHHOCTHU Ha paccMmoTpeHne CuHoma. CHHOI, OCHOBBIBAsSCh HAa TOM, YTO
«OpaK yCTaHOBJICH TSI YMHOXEHUS POJIa YeJI0BEYECKOTO, 9YeTO OT NMEIO-
mero 3a 80 JleT HageaThCs BeChbMa OTYasIHHO», TIpU3HaNI Opak Eproiabcko-
rO HEJIENCTBUTEIHHEIM' .

ens opaka I'.®. IlepiieHeBUY onpeaesisii Kak MOCTOSTHHOE COXUTEb-
CTBO, HE TOJIBKO B CMBICIIC (DM3NICCKOM, HO M HPaBCTBEHHOM, KaK «COYe-
TaHUe, COBITHE BO BCEl 3KM3HM, OOKECTBEHHBIC XKe 1 YeJIOBEUCCKHE IIpaB-
IbI obmeHue». C 3TOi CTOPOHBI OOHAPYKMBACTCS pa3ININe MEXKITy OpakoM
1 00513aTEILCTBOM, KOTOPBIE 00a MOTYT OBITh OCHOBaHBI Ha moroBope. Korma
JIOTOBOP HAIIpaBJIcH Ha UCITOJTHEHHE OMHOTO MJIN HECKOJIBKIX OIIPeaeIeHHbBIX
IEUCTBUIA, TO TTOCIEICTBUEM €T0 OyIeT 00s13aTeIbCTBEHHOE OTHOIIICHUE, Ha-
IIpuMep, B ToBapuIecTse. bpauHoe ke cormaiieHne He UMeeT B BUIY OIIpee-
JICHHBIX ICVICTBUIA, HO KaK OOIIIeHNe Ha BCIO XKM3Hb OHO MMEET I10 Uee HPaB-
CTBEHHOE, a He SKOHOMUYECKOe comepkaHue. HempaBuiabHO 11e1bI0 Opaka
CTaBUTh POKICHNE M BOCIIMTAHME IETEIA: TIePBOE €CTh BO3MOXHOE (P3O0~
IMIecKoe ITOCIeACTBIE OpaKa, BTOPOe — €ro HEOOXOIUMOE IOPHINIECKOE T10-
caencrBue. Ho Opak HUCKOIBKO He TepsIeT CBOETO CMBICTIA, €CITA BCTYIIAI0-
e B HETO MIPOHUKHYTHI CTpEMJICHIEM K (PU3MIECKOMY ¥ HPABCTBCHHOMY
OOIIEHUIO 63 BCAKOM MBICTU O OYIYIINX IETIX .

DOuKTUBHBIC OpaKW, KaK IPaBUJIO, UMEIOT IE/IbI0 HEe CO3MaHUE CEMbH,
a ToJTyYeHue MpaBa Ha XXWIUIIE CYIIpyra, POCCUIMCKOTO TpaskIaHCTBa JIM0O
IIpeCIIeayIoT APYyTHe, KaK MPaBUJIO, KOPBICTHRIC 1IeJIM. 3aMHTepecOBaHHAS
B IIPM3HAHUHU TAKOTO OpaKa HeIeCTBUTEILHBIM CTOPOHA 00sI3aHA JOKA3aTh,
YTO B JAHHOM CJIyJae MMeeT MECTO He IIPOCTO ceMeitHast ccopa, pa3mop, a To,
YTO MpHU 3aKI0UEHUU OpaKa y ApYroro cyrnpyra He ObLIO 1LIeJr CO3IaHMSs Cce-
MbH. B KauecTBe KpuTepreB (DMKTUBHOCTU OpaKa MOTYT OBITH pa3ne/ibHOE
MpOXUBaHMUE, 0OJIbIIAS pa3HULIa B BO3pacTe, OTCYTCTBUE NETEM, pacTopke-
HUe Opaka nocJje JOCTUXKEHUST KOPBICTHBIX Lieselt. Tak, Harpumep, orpee-
neaneM BepxoBHoro Cyna P® 66Ut OTMEHEHBI peIIeHUsI HIDKECTOSIIIX CY-
IIOB, OTKA3aBIINX B yIOBJICTBOPEHUHU MCKa O TIPU3HAHUM OpaKa (PMKTUBHBIM,
HEeCMOTPS Ha OYeBUIHBIC TIPU3HAKU TakoBoro. CyTh meja Takosa: ['-Ba MLI1.,

" Cm.: 3aeoposckuit A. M. Kypc cemeiinoro npasa. C. 10.

: Illepwenesuy I'®. YaeOGHUK PYCCKOro rpaxkmaHckoro mpasa. M.: M3n. Bp. baiiMakoBbix,
1911 // CIIC «I"'apaHT».
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1930 r. poxxaenusi, Bctynmuia B 6pak ¢ baiip-seim D.U., 1965 1. poxaeHns.
Yepes mecsir mmocie peructpanuu o6paka (B utone 2007 r.) I'-Ba MLII. u ee
MaTh ITOJAPYUIN OTBETYMKY IIPUHAIJICKAIIE UM IO B IIpaBe OOIICH mote-
BOI1 COOCTBEHHOCTH Ha KBapTupy. Jlannyio kBaptupy baiip-B ®.U. Biocnen-
CTBMU IIPOJAJ M KYITWJI Ha TTOJIYYeHHBIC OT e TIPOIaKU TeHEXKHEIE CpeaCcTBa
KBapTHUpy, Kyna BeiBe3 [-By M.I1. u ee MaTh, 3aperucTpUPOBAB X B KBap-
TUpe o MecTy xkuteiabcTBa. I'-Ba M.I1. cTpagana psimoM 3a0oJieBaHUIA, 3710~
yIoTpeOIsIa CIIMPTHRIMA HamuTKaMU. [T0CKOIBKY COTJIACHO 3aKITIOUEHHIO
Bpaua-ticuxuatpa [THJ ot 19 staBaps 2008 r. y I-Boit M.I1. nmenm MecTo
MIPU3HAKYU TSKEJIOTO TICUXUYECKOTO pacCTpOMCTBa, pemeHreM M3maiimoB-
CKOTo pailoHHOTrOo cyna . Mocksbl oT 11 deBpansg 2008 r. oHa 6bU1a HaIIpaB-
JIeHa Ha IIPUHYAUTEJIbHOE OCcBUIeTeIbcTBOBaHMe. 21 nroHa 2008 . I'-a MLI1.
CKOHYajach. TakuM o0pa3om, Opak ObUT 3aKJIIOUYEH C LIEIbI0 3aBIafeHUS ITPU-
HajJIexaniei ymepuieii kpaptupoii. [Tocie 3akmouenns 6paka baiip-B @.U.
u I'-Ba M..I1. BMecTe He TIpOXUBAIN, CEMEHHBIX OTHOIICHU HE TIOMICPKI-
BaJIM, OOIIETO XO3SMCTBA HE BEJIM, OOIIETO MMYIIECTBA He TIPUOOpETAIN .

Cynm He MOXET TIpU3HATh OpaK (PUKTUBHBIM, €CJIH JIUIIA, 3apETUCTPUPO-
BaBILIKE TaKOW Opak, 10 pACCMOTPEHUS IeJ1a CyA0M (PAaKTUIECKU CO30ANIU Ce-
Mbi0. [TogaTh MCKOBOE 3asBJICHNE B CYII O IIPU3HAHUN (DUKTUBHOTO OpaKa He-
IEeUCTBUTEILHBIM MOXET TOJIBKO JOOPOCOBECTHBIN CYIIPYT MO0 TIPOKYPOP.
J10O6pOCOBECTHEIM CYIIPYTOM SIBJISICTCSI CYIIPYT, TIpaBa KOTOPOTO HAPYIIICHBI
3aKJIIOYeHUEM Opaka, IPU3HAHHOTO HeAeiCTBUTEIbHBIM. BO3MOXHOCTB 00-
palleHusI IIPOKypopa B CYI C 3asIBIICHAEM O TIpU3HAHNM Opaka (pUKTUBHBIM
He JOJDKHA MpOoTUBOpeunTh 4. 1 ¢T. 45 I'TIK P®D, B COOTBETCTBUY ¢ KOTOPOit
TIPOKYpOP BIIPaBE OOPATUTHCS B CYI C 3asgBICHUEM B 3aIlIUTY IIpaB, CBOOOI
¥ 3aKOHHBIX MHTEPECOB IpaXKIaH, HEOIPEeIeICHHOTO KpyTa JIMII WJIN UHTE-
pecoB Poccuiickoit Penepanun, cyobekToB Denepannu, MyHUIIATIATbHBIX
o0pa3oBaHMii. 3asIBICHNE B 3aIIUTY IIPaB, CBOOOI M 3aKOHHBIX MHTEPECOB
rpakagaHMHA MOXET OBITh IIOJAHO IMIPOKYPOPOM TOJIBKO B CIIydae, €CJIM Tpa-
KIAHWH 110 COCTOSTHUIO 3I0POBbsI, BO3PACTy, HEACECIIOCOOHOCTH W APYTUM
YBaKUTETHHBIM IIPUIMHAM HE MOXKET caM 00paTUThCS B Cy. YKa3aHHOE Orpa-
HUYEHNE He PacIIpOCTpaHsIeTCs Ha 3asgBICHNE IIPOKYPOpPa, OCHOBAHUEM IS
KOTOPOTO SIBIISICTCSI 0OpallleHre K HeMy TpakIaH O 3allliTe HapyIIeHHBIX WX
OCITaprBaeMBIX COLIMAIBHBIX TIPaB, CBOOO 1 3aKOHHBIX MHTEPECOB B cdepe
3AIIUTHI CEMbH, MATEPUHCTBA, OTIIOBCTBA U JETCTBA’.

! Onpenenenue BepxoBHoro Cyma P® ot 1 oktsa6psa 2013 r. Ne 4-KI'13-23 // CIIC
«Koncynbrantllmoc».

: DenepanbHbiit 3aK0H OT 5 anpesst 2009 1. Ne 43-D3 «O BHeceHMM U3MEHEHUN B cTaThu 45
u 131 I'paxnanckoro npoiieccyanbHoro koaekca Poccuiickoit denepatm» // C3 PO. 2009.
Ne 14. Cr. 1578.
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§ 3. ITopsanok 3aKioYeHus: Opaka U ero rocyIapCTBEeHHAsK PErHCTPANKS

OIHUM U3 TPUHIIAITOB cCeMeHOTro npasa, coriacHo cT. | CK P®, gaB-
JISIeTCSl npu3Hanue d6paxa, 3aKa4eHHoeo 8 opeanax 3aeca. IlpusHak dop-
MaJIbHOCTH 3aKJII0ueHMsT (perucTpaium) Opaka MMes 3HaYeHUe elle BO
BpemeHa JIpeBHero Puma. Tak, «3akiouyeHre 6paka cum manu Tpebo-
BaJIO COBEPIIEHUS OINPENeJeHHbIX O0PSA0B, 3TO ObLIT aKT (DOPMaTbHBINA.
Bpak sine manu paccmaTpuBajcst Kak HEKOTOpoe (haKTHUUECKOe COCTOSTHHE:
C HUM CBSI3BIBAJIMCH OTIPEACICHHbIE IOPUANIECKUE ITOCIeICTBUS (B OTHO-
IIEHUSIX OTLIA C IeThMU, ITO3IHEE U B HEKOTOPBIX OTHOIIEHUSIX MEXIY MY-
K€M M XKEHOI), HO JIJISI TOTO, YTOOBI 3T MOCAEACTBUSI BOSHUKIIM, HYXKHO
ObLIO OHO: BCTYIJICHME KEHBI B IOM MYy>a IpU HaJIUYUK corjiacus Opa-
YYIOUIUXCSI, @ TIPU COOTBETCTBYIOIIUX YCIOBUSIX TaKXKe W JIMII, OCYIIECT-
BJISIBIIMX HaJ HAUMU patria potestas. 3akyiroueHue Opaka sine manu ObLIO
aKTOM HedDOpMaTbHBIM» .

B dpesHeit Pycu nepBbie hopMalibHbIe MTPOLIEAYPHI 3aKJII0UEHUsT OpakKa
COCTOSIIA B YBOJIE HEBECTHI U3 JOMa U MPUBOJIE €€ K XKEHUXY POJACTBEHHMKA-
MU. YBOJ (U1 YMbIUKA) COBEPILAJICS 10 000I0HOMY COIJIAlIEHUIO YMbIKae-
MOJA M YMBIKAIOLIETO'.

TpaauMOHHO B UCTOPUM TTPAKTUIECKH BCEX TOCYIapCTB Mpolieaypa 3a-
KJII0YeHMsT Opaka Bo3zjiarajiach Ha 1IepKOBb. BriepBble TpaxknmaHCKUii 6Gpak
ObL1 Mpu3HaH opuumanbHbiM B [N'ostanauu B XVI B., a 3aTeM B AHIJIUIO,
r1e OH ObLT OKOHYATeJbHO nMpu3HaH B 1836 r. Bo ®paHuinu rpaxkaaHCcKuit
Opak ObLT IPUHSIT BO BpeMsl TIepBOIi PEBOJIIOIIMU U yTBepkaeH Kogekcom
Hamnoseona’. A HeMHOro paHee, B 310Xy IEPBOii peBoouny Bo ®paH-
uuu, 20 ceHTa6pst 1792 r., ObLI MPUHST 3aKOH, IO KOTOPOMY BeIeHUE CITUC-
KOB TPaXkIaHCKOTO COCTOSTHUSI ObLIO OTOOPAHO Y TyXOBEHCTBA U NepeIaHo
B PYKM ar€HTOB TOCyIapCTBEHHOM BjlacTu. MIMesia MECTO CBOETO pojia CeKy-
JISIpU3alysi, T.e. IIepeBo/ U3 PYK LIEPKBU B PYKU TOCyIapCcTBa, BEACHMS aK-
TOB IOPUIMYECKOTO COCTOSTHUSI. B CTMCKM 3aHOCUIIUCH HE TOJBKO POXKIE-
HUsI, CMEPTU U OPaKu, HO U IPyrue akThl'.

o peBoatonuu B Poccru 3aKOHHBIM MPU3HABAJICS LIEPKOBHBIN Opak.
ITono6ue rpaxkaaHCcKOTo Opaka ycTaHOBJIEHO 10 3aKoHY 12 anpenst 1874 r.
WIS pACKOJBLHUKOB, HE TIPU3HAIOIINX CBAILIEHCTBa» . 1o 17 anpens 1905 1.

" PuMmckoe yacTHOe npapo: YueoHuk / [Tox pen. M.B. HoBuukoro, N.C. Ileperepckoro. M.:

IOpuctsb, 2004 // CIIC «apaHT».
CM.: 3aeoposckuii A. . Kypc cemeiiHoro nipasa. C. 41.

CwM.: llepwenesuy I'D. YaeOHUK pycCKOTo TpaxaaHckoro mmpasa. M.: 3. bp. banivakoBbix,
1911 // CIIC «I'apaHT».

Cwm.: Tambapos FO.C. I'paxnanckoe npaso. O6mast yacte. CI16., 1911 // CIIC «["apanT».

Tlokposckuii U.A. OCHOBHBIE TTPOOJIEMBI TpaxkaaHcKoro mnpasa. I1r.: FOpua. KHYKHBINA CKIa
«[paBo», 1917 // CIIC «I'apaHT».
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He IMPU3HABAJINCh UCIIOBEIaHNEe U TYXOBEHCTBO CTapOOOpsIAlleB, UX Opa-
KM He MM B TJIa3aX MPaBUTEIbCTBA PEIUTHO3HOTO XapakTepa. «BbIxo-
JIOM U3 3TOTO 3aTPYAHUTEIbHOTO IMOJOXEHUS MOCTYKUJ Tpak TaHCKU I
opak, — rucan I.®. Hlepmienesny. — [1o coesaHHOMY ITMChbMEHHO WU
CJIOBECHO 3asIBJICHUIO O XeJIaHUM 0DOPMUTH OpaK MOIUICIHCKOEe YIIpaB-
JICHWE UM BOJIOCTHOE IIpaBJICHNE COCTABISCT OOBSIBICHUE U BHICTABISICT
ero, B TeueHue 7 IHeH, mpu ABepsx ynpapieHus. Bce, uMeroliue ceene-
HUS O TIPETSITCTBUSX, 00sI3aHBI 1aTh 3HATh yIpaBieHuIo. [1o ucreueHuu
7 mHeit ympaBjeHUE BbIIACT JUITY, 3asIBUBIIEMY XKeJIaHUE 3aI1CaTh CBOM
Opak, CBUIETEJIBCTBO O IMPOU3BEeACHHOM 00bsIBIIeHNU. C 3TUM CBUIETEIb-
CTBOM 00a CyIpyra J0JXKHbI SBUTHCS JIMYHO C 4 CBUACTEASIMU B OJTULIEH -
CKO€ ympaBJIeHHE, KOTOPOe BeeT METPUIECKME KHUTH, 1 3eCh COBEpIIIa-
eTcH 3aIiCch Opaka»'.

ITocne pesomonu 1917 r. B Poccuu ctan npu3HaBaThest 3aKOHHBIM TOJIb-
KO CBETCKUIi Opak, 3aperucTpUpoBaHHbIN B opraHax 3arca. Ctatbs 52 Konek-
ca 3aKOHOB 00 aKTaX Irpa’kIaHCKOI0 COCTOSIHUSI, OpauHOM, CEMEIHOM U OTIe-
KYHCKOM mipaBe 1918 r. mpemycMaTpuBaia, 9To TOJBKO 3aperuCTPpUPOBAHHBIN
B OTJeJIe 3arca OpaK MOpOoKIall IIpaBa M 00SI3aHHOCTH CYIIPYTOB, XOTSI pellle-
HUSI CYI0B TOTO BpEMEHU HEPEIKO MPOTUBOPEUMIN TaHHOW HOpME U ITpuaa-
BaJIM 3HaYEHUE TaKXKe U (haKTUIecKoMy Opaky’. Bpak, coBepIlleHHBI 11O pe-
JINTUO3HBIM O0OpPSIIaM M TIPU COACHCTBUU TyXOBHBIX JIUII, HE TTOPOXIAI HU-
KaKUX IIpaB 1 00SI3aHHOCTEH IIJIST JIUII, B HETO BCTYITMBIINX, €CJIM OH He OBLIT
3aperucTpUpOBaH B yCTAHOBJIEHHOM Mopsiike. LlepKoBHbBIE U pETUTHO3HBIE
Opaku, 3akodeHHbIe 10 20 nekadpst 1917 1. ¢ cobmoaeHreM ycIoBuii u hop-
MBI, IMEJIU CUJTY 3apeTUCTPUPOBAHHBIX OPaKOB.

B Te Tombl Opaku 3aKII0YaIMCh B MECTHEIX OTHEJIaX 3arca Wil B 3aMe-
HSIIOLIMX UX HOTapUaJbHbIX OTHeJaxX Mpu MecTHbhIX CoBeTax AemyTaToOB
TPYASIIUXCSI.

Bpaku 3akimoganich MyoJIMIHO B CITIEIIMAIBLHO ISl COBEPIICHMST OpaKoB
IpeaHa3HaYeHHOM MOMEIeHUN. BHe Takoro moMelneHus OpakocodeTaHe
JIOITyCKaJIOCh TOJIbKO Ha CyJHE BO BpeMsl IJIaBaHUsI, B BOMCKe BO BpeMsl IO-
XOJ1a, a TAKXKE B MEIULIMHCKOM YUPEXIECHUN B Cllydyae, €ClIM MEAULIMHCKUM
CBHUIIETEJIbCTBOM YCTAaHOBJICHO, UTO XXEHUX WJIM HEeBeCTa BCICICTBHUE 00JIe3-
HU JINIIEHBI BO3MOXHOCTH SIBUTHCSI B TIPUCYTCTBEHHOE MECTO.

HMMeHa DoJKHOCTHBIX JIMLIL, 3aKJII0YaBIIUX OpaKu, TOJKHbBI ObUTU OBITh
00HapOIOBaHbBI ITOCPEACTBOM OITYyOJIMKOBAHMSI B MECTHOM OpraHe meva-

! Hlepwernesuy I'®. YueOGHUK PyCcCKOTo rpaxmaaHckoro npasa. M.: M3a. bp. bamiMakoBbix,
1911 // CIIC «I'apaHT».

* Cwm.: Honsnckuii I1.J1. Passutie noHsITHs Opaka B UCTOPUM COBETCKOTO CEMEIHOTrOo Tpasa //
BectHuk Mock. yH-Ta. Cepust 11: [IpaBo. 1998. Ne 2 // CIIC «[apanT».
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TH W BBICTABJICHUS B IIOMEIICHNUH, T/Ie 3aKJII0YeHIE OPaKOB ITPOU3BOIM -
nock. Ecnu 1o okoHuaHMs 3amucy 6paka B KHUTY OT KOTO-JIMOO MOCTyIa-
JIO 3asiBJICHUE O HAJTMYMU 3aKOHHBIX MTPEMSITCTBUM U151 BCTYTUIEHUS B OpaKk,
JIOJIXKHOCTHOE JIMLO 00513aHO ObLIO MPUOCTAHOBUTD 3aIlMCh Opaka A0 pas-
6opa mea MeCTHBIM CyIoM. SIBHO HECOOOCHOBAHHBIN IIPOTECT IIPOTHUB Opa-
Ka MOT OBITh JOJKHOCTHBIM JIMIIOM OTKJIOHEH 0€3 MajJbHENIero paccMo-
TpeHus aena. MecTHBII cyn paccMaTpuBal ejia o IpoTecTax MpoTUB Opaka
BHE OuYepeay U B TPEXIHEBHBIM CPOK. PellleHns MECTHOTO cyia 1o 3TUM Jie-
J1aM 00XKaJIOBAaHUIO HE TTOIJIEXATH .

Konekc 3akoHOB 0 Gpake, ceMbe U orieke 1926 T., 3aKperuIsisi MPUHLIUIT
roCyIapCTBEHHOM perucrpaluuu opaka, mpuaaBail akTUuuecKoMy OpaKky He
MEHbIIIee 3HaUeHUe, YeM 3aperUCTPUPOBAHHOMY, U pacCMaTpUBaJl Tocyaap-
CTBEHHYIO pEeTUCTpalNio Opaka Kak IIPOCTyIo (pOpMaTbHOCTb.

B psige pa3Buthix cTpaH 3amnajaa, Tak e Kak u B Poccuu, opuumanbHo
MPU3HAETCS TOJIBKO OpaK, 3aperucTpMPOBaHHbIN B TOCYAapPCTBEHHBIX Opra-
HaXx. B HEeKOTOpHIX cTpaHaX IopUINYECKOe 3HAUCHUEe MpuaaeTcs Opaky, 3a-
KJII0YCHHOMY He TOJIBKO B TPaXkKIAaHCKOM, HO U B PEIMTHO3HOM (popme, Ha-
npumep B Benukoopuranuu, Januu, Ucnanuu, Utanuu, Kanane, Ha Kurpe
u np. B Beawruu, lN'omwtananu, ®PT, Bo ®pannun, B [ Beiimapuu, Snoxumn,
Kak u B Poccuiickoit @eaepaiinu, mpu3HaeTcs Opak, 3aKJIF0YEHHbBI TOJIbKO
B TOCYIAapCTBEHHBIX OpraHax, a B Mpane, Mpake 1 HEKOTOPBIX IPYTUX CTpa-
Hax CYIIECTBYET TOJbKO peJurno3Has (popma Opaka.

B psine ctpan, Hanpumep B Utanuu, 3akodeHre opaka opMaibHO IOy~
CKaeTcs Kak B TpaXkaaHCKOI, TaK 1 B LIEPKOBHOM (hopMe (Ipu yCI0BUU 005 -
3aTeJIPHOTO ITOCTICIYIOIIETO YBEIOMIICHHS TOCYIapCTBEHHBIX OPTaHOB O CO-
CTOSIBIIIENCSI IIEPKOBHOM 1IepeMOHUYN OpaKOCOYEeTaHMST).

Perucrpanus 6paka B Poccuiickoit @enepaliny OCyIIeCTBISIETCSI Opra-
HaMM 3arca, o0pa3oBaHHBIMU OpraHaMU IrOCYIapCTBEHHON BIACTU CYOb-
ektoB Poccuiickoit @enepannu B coorBeTcTBUU ¢ PeaepaabHBIM 3aKOHOM
«006 akTax rpaxmaHcKoro coctosiHus». [1o nanubiM PenepanbHOI CITyX-
ObI rOCyIapCTBEHHOM CTaTUCTUKU, B 1992 1. Ha 1000 yenoBeK HaceJeHUsI
npuxoauiaock 7,1 3aperucrpupoBaHHoro 6paka, B 2000 r. — 6,2. ITo mHe-
Huto IIpaButensctBa PO, mo cpaBHeHmIo ¢ 1990 r. KOTM4IeCcTBO 3apeTUCT-
PUPOBAaHHBIX 6PAKOB CHU3MIIOCH 1MOYTH Ha TpeTh’. K 2007 1. curyamus He-
CcKoJIbKO u3mMeHunach. Tak, B 2007 r. 4yucjio 3aperucTpupoBaHHBIX OpakoB

1 o
Konekc 3ak0HOB 00 aKTax rpakIaHCKOTO COCTOSIHUS, OPAaYHOM, CEMEITHOM U OMEKYHCKOM
mpase 1918 T.

: Pacnopstkenue [paBurensctBa PO ot 24 centsiopst 2001 1. Ne 1270-p «O KOHIEMLIMK IEMO-
rpacudeckoro passutus Poccuiickoit @enepanmu Ha iepuon ao 2015 roma» // C3 PD. 2001.
Ne 40. Cr. 3873.
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yBeauumioch 10 8,9 Ha 1000 gemoBek, 9YTO BEpHYJIO CUTYaIIUIO K YPOBHIO
1990 1.', aB 2014 r. 51a tMppa cocraBuna 8,4,

Bpak, 3akiItoueHHEBIN MO peIMTM03HOMY 00psiay, B Poccuu He nmeeT
IIpaBOBOTrO 3HaueHMsA. M3 3TOTO IIpaBMiIa €CTh UCKIIOUYCHIME: B COOTBET-
ctBuu ¢ 1. 7 ¢1. 169 CK P® npaBoBoe 3HaueHue MpugaeTcs Opaky, 3a-
KJTIOYEHHOMY IO peIUTro3HoMY 00psiny Ha Tepputopuu CCCP, BpeMeHHO
OKKYITMPOBAaHHO B ITepnon Benmmkoit OTedecTBeHHOI BOTHBI, 1O MOMEHTA
BOCCTaHOBJICHMS OpTaHOB 3arca. OHU IPU3HAIOTCS 3aKOHHBIMU HE3aBUCH -
MO OT TOTO, OBLIN JI OHU B ITOCJIEIYIONIEM 3apeTUCTPUPOBAHEI B TOCYyIap-
CTBEHHBIX OpTaHAX WA HET.

Pecucmpayus 6paka B COOTBETCTBUH CO CT. 25 PenepanbHOTo 3aKoHa «O0
aKTaxX TPaKIaHCKOTO COCTOSIHUS> APOU3B00UMCS NH00bIM OP2AHOM 3aecd Ha mep-
pumopuu Poccuiickoit @edepayuu 110 BEIOOPY JIMII, BCTYMAaOMNX B Opak. [1pn
5TOM HE JOJIKHO OBITh OTPAaHWMYECHUI B 3aBUCHMOCTH OT MECTa JKUTEIbCTBA
WX MeCTa HaXOXICHMS OyIyIIUX CYIIpyroB. B ciaydyae oTkasa opraHa 3arca
3apeTUCTPUPOBATL OpaK TaKOil OTKa3 MOXET OBITh 00XKaJIOBaH B OPTraH KC-
MMOJIHUTEJILHOM Bi1acT! WM B cya B cootBeTcTBUU ¢ [TIK P®.

OcHosaHuem 05 pecucmpayuu bpaKa si8asemcs CO8Mecmuoe 3aséAeHue Aul,
ecmynarouux 6 bpak, Kkomopoe 004icHo 0bimb umu noonucaro. OMHOBPEMEH-
HO C TTogadyeii COBMECTHOTO 3asBJICHUS O 3aKJIIOUCHUM Opaka HeOOXOIUMO
MIPEIBSIBUTH TOKYMEHTHI, YIOCTOBEPSIOIINE IMYHOCTH BCTYITAIONINX B OpaK
(TTacTopT WIM JOKYMEHT, €T0 3aMEHSIIOIINIA ) ; IOKYMEHT, TTOATBEPKIAIOIIII
TpekpanieHne peabIyero oOpaka, B ciydae, ecjiv JIUIo (JIMIa) COCTOsI -
JIO0 B Opake paHee (CBUIOETEIBLCTBO O PACTOPXKEHWHU OpakKa, BBHIIIICKA U3 pe-
IIEeHUS Cyda O pacTOpKEeHUU Opaka); pa3pellleHre OpraHoB MECTHOTO ca-
MOYTIpaBJICHUS Ha BCTYIUICHUE B OpaK M0 JOCTIKCHUSI OpayHOIro BO3pacTa
(1. 2 ct. 13 CK), B cary9ae ecii TUIIO (JIMIIa), BCTyMHaloliee B Opak, SBIsSeT-
Csl HECOBEPIIICHHOJIETHUM.

Kpowme Toro, Oynymumu cynpyraMu I0JKE€H ObITh MPEACTaBIEH J0-
KyYMEHT 00 yIJIaTe TOCyIapCTBEHHOM MONIINHBL. B cooTBeTcTBUM C 1. 1
4. 1 cr. 333.26 HK P®’ 3a rocynapcTBEHHYIO PETUCTPALIMIO 3aKIIOUEHUS
Opaka, BKJII0Yasl BBIIady CBUIETEILCTBA, YIIAUMBACTCS TOCYIapCTBEHHAS
nourtrHa B pa3mepe 350 py6uieii. B ciaydae mepeMeHB OMHUM M3 CYIIPYTOB
(haMmIMK TOOITHUTEIBHO FOCYIapCTBEHHAS IIOIIUIMHA 32 COBEPIIICHHE Ha-

1 o .
DenepanbHast Ciyk06a rocy1apcTBEHHOM CTaTUCTUKY «JlemMorpaduueckuii exxeroqHuk Poccun

2008 r.».

®enepanbHast cityx6a rocyrapcTBeHHOM cTatucTuku //http://www.gks.ru/wps/wem/connect/
rosstat_main/rosstat/ru/statistics/population/demography/#

Haunorogbsiit konekce Poccuiickoit @eneparuu. Yacts iepsast ot 31 utonst 1998 r. Ne 146-D3 //
C3 P®D. 1998. Ne 31. Cr. 3824; Yacts Bropasi ot 5 aBrycra 2000 r. Ne 117-®3 // C3 Pd. 2000.
Ne 32. Cr. 3340.
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3BaHHOTO JCUCTBUS He yIIauMBaeTCs. YIUIaTa IMONIIMHBI M3BECTHA KaK 10~
PEBOJIIOIIMOHHOMY, TaK 1 3apy0e:KHOMY 3aKOHOHATeIbCTBY. Tak, B Poccuu
IMOIIUIMHA TUTATUJIACh MIPU 3aKJIFOYCHUN Opaka KaK CBETCKUM, TaK U TyXOB-
HBIM BJIACTAIM. «Pa3mep 3To#l MOIUIMHEI 3aBUCE]T OT TOTO, BHIIABAJIACh JIU
HEeBeCTa B IPYTYIO BOJIOCTh TOTO K¢ KHSIKCHUS WU 3a pyOeX, T.e. B IpyTroe
KHsKeHue. Ecau eft mpuxoamiIoch OCTaThCs B TOM Xe KHSISKCHUH, HO TIe-
PEUTHU B APYTYIO BOJIOCTD, TO BOJOCTEJb ITOJIyJal aJITBIH 32 BHIBOTHYIO KY-
HUIIY; a €CJIU i Hamo OBLIO BhIEXaTh 3a pyOeK, TO BOJOCTEIIO IIATHIOCH
nBa anTbiHa. C Opaka IuraTujiach MONUIMHA U BIAABIYHOMY IEeCITUHHUKY,
OH TI0JTy4ajl yOpyc — IIOJIOTEHIIE; 3Ta IMOIUIMHA IIPeXIe IIaTIIach HaTy-
poii, HO TTIOTOM €€ TePEBEIU Ha NIEHbIU W BAAAbIYHBIN NECITHUK CTa TO-
JIy4aTh TPU IEHBIW» .

CoBpeMeHHOE 3aKOHOIATEIBCTBO He IIpeIycMaTpUBaeT TaK Ha3bIBaeMOM
npouenypbl 00py4eHus1 — B3aMMHOI0 OO€IaHMsl BCTYIUIeHUsT B Opak. T1o-
IoOHBIE 00bIYaM CylecTBOBaid Ha Pycu, a Takxke B HEKOTOPBIX 3apy0ex-
HBIX CTpaHax.

Ecnu oguH n3 OyoyImmnx CyIpyroB He MOXET SIBUThCSI B OpTaH 3arca it
II0IaYX COBMECTHOTO 3asIBJICHMUSI, BOJICU3bSIBIICHNE JINII, BCTYITAIOIINX B OpaK,
MOXET ObITh O(POPMJIEHO OTIEJIbHBIMU 3asiBIeHUIMU. [Ipu 3TOM Moanuch
JINIIA, KOTOpOe He MMEeeT BO3MOXKHOCTH SIBUTHCSI B OPTaH 3arca, JoJIKHa OBITh
HOTapHUaJIbHO YIOCTOBEPEHA.

Bo mHorux crpanax (B Uranum, Bo ®panuun, B Berukodopuranuu,
IIBeitrapnu 1 HekKoTopbIx mTaTax CIIIA) 6pakocodeTaHIIO IIPEAIICCTBYET
IIpolIeaypa ITyOTMIHOTO OTJIAIICHUST, HATIPUMED ITyTeM BBIBEITUBAHMS CO00-
LIEHUS Ha CIeUMaIbHbIX JOCKAaX MyHULIMITAIUMTETA, WJIM MyOJIMKall1s B CIie-
LIMaJIbHOI Ta3eTe. JIF000€e JIMIIO MOXKET 3asIBUTh BO3PAXKCHUS M COOOIIUTH
O TIPEIISITCTBUSIX K 3aKITIOUEHIIO OpaKka, KOTOPhIe B 3aBUCUMOCTH OT UX Xa-
pakTepa MOTYT OBITh pACCMOTPEHBI B CYIIE.

B CIIIA n BenukobputaHun myoIldHOE OTJIallleHe MOXKET ObITh 3aMe-
HEHO pa3pellieHrMeM Ha Opak, 1JIs MOJIy4eHMsI KOTOPOTro BCTyIalolue B 0pak
JINIIA TIOM TIPUCSITO 3asIBIISIIOT 00 OTCYTCTBUM IIPEAYCMOTPEHHBIX 3aKOHOM
MIPETISITCTBUI K €TI0 3aKJIFOUCHUIO.

Sakaruenue 6paka u eeo eocydapcmeenHas peeucmpayus 6 Poccuu npo-
u3zeo0smces B cooTBeTcTBUM cO CT. 11 CK PD no ucmeuenuu oonoeo mecaya
€0 OHs nodauu coemMecmHo20 3aseaenus O 3aKJIIOUCHNN Opaka B OpraH 3arca.
YcTaHOBIEHIE MECSTYHOTO CPOKa MO3BOJISIET OYIYIIIUM CYIIpyraM IIpoBe-
PUTH CEPbhE3HOCTh CBOMX HAMEPEHMIA, a OpraHy 3arca — IIpoOBECTU IIPOBEP-
Ky IOCTOBEPHOCTH COOOIIEHHBIX B 3asIBJICHUU CBEACHUI. DTOT CPOK MPU

' Cepeeeguu B.H. Jlexuuu 1 UccieoBaHMs 1O IpeBHEN rcTopuu pycckoro mnpasa. CI16.: Tur.
M.M. CracroneBuua, 1910 // CIIC «[apaHT».
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I'naBa 2. 3akioueHue U IpekpaileHue opaka

HaJIUYNU YBAXXUTEIbHBIX IIPUINH MOXET OBITh YMEHBIICH U YBEJIMICH,
HO He 0oJjiee yeM Ha MecCsIl pyKOBOIUTEIEM OpraHa 3arca mo COBMeCTHO-
MY 3asIBJICHHUIO JIMII, BCTYITAIOIINX B OpaK. 3aKOHOIATEIbCTBO HE COACPIKUT
HCYEPITBIBAIOIICTO TIePeTHS TaKUX IMIpUIMH. Yale Bcero K HUM OTHOCSITCS
OepeMeHHOCTh, pOXXIeHIE pebeHKa, (haKTUUEeCKOe CO3MaHNe CEMbHU, IJTH-
TelIbHasI KOMaHIUPOBKa, 00JIE3Hb, IIPU3BIB B apMuIo u ap. [1pu Hanuunu
0COOBIX 00CTOSAATENBLCTB (OEPEMEHHOCTD, POXIEHUE pedeHKa, HEMOCPeI -
CTBEHHAs yIpo3a XKU3HU OJHOI U3 CTOPOH U IPYTHe 0COOBIe 0OCTOSITEb-
cTBa) OpaK MOXKET OBITh 3aKJIIOUCH B IeHb ITOAAYN 3asIBICHUS.

MHCTpYKLNSA 0 TOPSIAKE PETUCTPAIINH aKTOB IPAXKIaHCKOTO COCTOSTHUS
B CCCP 1991 r., opmanabHO AeiicTBOBaBIIAS 10 BCTYIUICHUS B cruty [1pn-
ka3a Munrocta Poccum ot 19 deBpanst 2002 r. Ne 52, mpemycMmaTpuBaja pas-
JIMYHBIE CPOKU IS pa3HBIX pecityouk B coctabe CCCP. B PCOCP, be-
nopyccun, Monnasuu, Keipreiscrane, ApMeHUM, DCTOHUM 1 TypKMeHUNn
opraHam 3arca OBIJIO IIPEIOCTABICHO IIPAaBO YBEINUYNBATh YKa3aHHBIN CPOK
IO TpeX MecsIeB; B TamKUKICTaHEe — IO IMIECTU MecslleB, B A3epbaiimka-
HEe — Ha OIWH MECSII.

TocymapcTBeHHasT peTucTpanus 3aKIIOUeHUST OpaKa IMPOM3BOIUTCS
B JUYHOM TIPUCYTCTBUHM JIMII, BCTYIAIOIINUX B Opak. Perucrpanms Opaka
yepe3 mpeAcTaBuTelieil He morryckaeTcs. B psame ctpan (Mcmanms, Iepy,
HekoTophle mTathl CIIIA) mormyckaeTcs Belgada JOBEPEHHOCTHU IIpeACTaBH-
TeJII0 Ha 3aKJIIoUYeHNe Opaka. B MycyTbMaHCKHMX cTpaHax YelIOBeK, MMEIO-
MM TTOJTHYIO IIPAaBOCIIOCOOHOCTDh HE3aBUCUMO OT TOTO, MYKIMHA 3TO WU
KEHIIMHA, MOXET YITOJTHOMOUYNTH APYTOro YelIoBeKa 3aKII0YNTh OpaK ¢ ero
CTOPOHBI, IIPUYEM TaKKe ITOJTHOMOYHNS MOTYT OBITh BBIPAsKeHBI B YCTHOM MJTH
B MMCbMEHHOI hopMme.

Ecnu nmuiio, BeTymaronee B Opak, He MOXET SIBUThCSI B OpraH 3arca BCJIeI -
CTBHUE TSKEI0M OOJIE3HM YUIM I10 IPYTOM YBaXXUTEIbHOU IMIPUIMHE, TOCY-
IapCTBEHHAsI PeTUCTPAIIMS 3aKITI0OUeHHUsS OpaKa MOXKET OBITh IIPOU3BEIC -
Ha Ha IOMY, B MEIUIIMHCKOM WJIM MHOM OpraHU3alluy B IIPUCYTCTBUHN JIUII,
BCTyIaromuXx B 6pak. Eciu Oyaymmmii cynpyr HaXOOUTCS IO CTpakeil Min
B MeCTaX JIUIICHUS CBOOOIBI, TO OH HE JIMIIAeTCS IIpaBa 3aperucTpUpoOBaTh
Opak, HO TIpW 3TOM PETHUCTpAIMs IMPOU3BOINTCS B IIOMEIICHNH, OIIPEIe-
JICHHOM Ha4YaJJbHUKOM COOTBETCTBYIOIIETO YUPEKICHMS IT0 COTIIACOBAaHUIO
C pyKoBommMTeIeM opraHa 3arca. [Topsimok permcTpanum Opaka Imomo3pe-
BacMBIX M 00BUHSAIEMBIX, Haxomsmmuxcs B CHU30, peryanpyeTcs IpuKa3oM
Muniocta Poccum ot 14 okta6pst 2005 r. No 189 «O06 yTBepKneHUU TIpa-
BUJI BHYTPEHHETO pacIiopsaKa CIeICTBEHHBIX U30JIITOPOB YTOJIOBHO-HC-
[TOJTHUTEIBHOM CUCTEMBI» .

1 o
BrojieTeHh HOPMAaTUBHBIX aKTOB (heiepaIbHBIX OPraHOB MCIIOTHUTEIbHOI BiacTh. 2005. Ne 46.
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§ 4. HeneiictBurenbHOCTh Opaka

HeiicTByIoIIce 3aKOHOOATEIBCTBO HE TIPeAyCMaTpUBaeT 00s13aTeIbHO-
T'O IIPUCYTCTBUS CBUAETENICH IIPU PETUCTPALINY OpaKa, KaK 3TO TpeOoBaIoCh
panee aeiictBoBaBiiuM KobC PCOCP 1969 r. B GoibLIMHCTBE CTpaH Liepe-
MOHUSI OPaKOCOYETAaHMST OCYIIECTBISIETCS B IPUCYTCTBUU YCTAaHOBICHHOTO
B 3aKoHe uncia ceunaereneit (I'epmanus, [seituapus, Utanus, Beankoopu-
TaHUS). DTO YKNCIIO B pa3HBIX CTpaHaX KOJIEOJIETCS OT OIBYX IO IIeCTH. B my-
CYJIBMAaHCKHUX CTpaHaX JIeCTBYeT 0e3yCI0BHOE IIPABIIIO: €CIIM 00a OYIyIInX
CympyTa MycyJIbMaHe, TO ¥ CBUACTENN JOJKHBI OBITh MyCYJIbMaHaAMMU.

Perucrpanmst 3akmoueHIsI Opaka 110 XKeJJaHUIo OpadIyrOIINXCsI MOXKET IIPO-
BOIUTHCS B TOPKECTBEHHOI OOCTAaHOBKE.

JIOKyMEHTOM, TIOATBEPXKIAIOIINM (haKT peTUCTPAIIUN OpaKa, SIBISICTCS
CBUICTEIBCTBO O Opake, BbmaBaeMoe oTaeoM 3arca. OHO mMeeT ToKa3a-
TEJIbCTBEHHOE 3HAUCHNUE W IMOATBEPKAACT HAIMIKE Y JIMIIA OTpeIeIeHHBIX
CyOBEKTUBHBIX IIpaB, HAIIpUMEP Ha TTOJIyIeHUEe aJTMUMEHTOB, TICHCHUH, a TaK-
JKe XUJIUIIHBIX ¥ HACJIeICTBEeHHBIX TIPaB.

§ 4. HeneiicTBUTEIbHOCTD OpaKa

HecobGnoneHnue ycioBuil 1eiCTBUTEIbHOCTU OpakKa, pacCCMOTPEH-
HBIX B § 2 HaCTOSIIEH TIaBhI, BieUeT IIpM3HaHNe OpaKa HeOeCTBUTEIIh-
HBeIM. Kak 1 caenka B rpaxkgaHCKOM IIpaBe, OpaK MOXKET OBITh IpH3HAH
HEIeCTBUTEIBHBIM B CYOeOHOM MOPSAKE, YTO YCTAHOBJICHO II. 2 cT. 27
CK P®. JIo Tex mop 1moka 6pakK He NpU3HaH HeIeHCTBUTEIbHBIM CYIOM,
HECMOTPSI Ha HaJIWYME COOTBETCTBYIOIIMX OCHOBAHMIA, OpaK CUMTACTCS
IeCTBUTCIbHBIM.

HeneiicTButebHOCTL Opaka He SIBJISIETCSl PA3HOBUIHOCTBIO €ro MpeKpa-
IIEeHUsI, KaK 3TO OBLJIO IO PEBOJIIOIINH, KOTJA 3aKOHOIATEIb TIPU3HaBaI 1Ba
crocoba TpekpalleHus Opaka MoMMMo cMepTu: 1) mpu3HaHue Opaka He3a-
KOHHBIM 1 HEeACHCTBUTEIBHBIM, 2) pacTOp:KeHIE Opaka.

Bpak mpu3HaBaics HeleliCTBUTEIBHBIM:

«a) Korpa nuiia, BCTynuBIIINME B HETO, B MUHYTY €T0 COBEPIIICHUS HE M-
JIN FOPUINYIECKOM CITIOCOOHOCTH K OpaKy, TO eCTh OBUIN: B CYMAacIIIeCTBUM (Ta
WJIM IpyTasi CTOPOHA); B 3aIIpEIIEHHOM POACTBE MM CBOMCTBE; HE CBOOOI -
HBI OBLIM OT APYTOro Opaka; COCTOSIIM ITOM 3arpelieHeM BCTYIIaTh B OpaK;
OBLTH HE B 3aKOHHOM BO3pacTe; BCTYITIIN B UeTBEPTHIM Opak; 110 3BAHUIO (Y-
XOBHOMY) HEe MOTJIM BCTyIaTh B OpaK; KOTIa IIpaBOCIaBHBIN BCTYITIII B Opak
C HeXpUCTUAHNHOM.

6) Korma He 6bUT0 CBOGOIHOTO COTTIALIEHNS], a OBIIO HACKIIKE B OpaKe»'.

" Io6edorocyes K.1I1. Kypc rpaxnanckoro npaba. B 3 1. CI16.: CuHonanbHas tTunorpadusi,
1896 // CIIC «T'apaHT».
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I'naBa 2. 3akioueHue U IpekpaileHue opaka

WHcTtuTyT HenelcTBUTEILHOCTU Opaka B Poccum ObLI mpenycMOTpeH
KaK MOPEBOTIONMOHHBIM 3aKOHOIATEIbCTBOM, TaK U CEMEUHBIMU KOJeKca-
mu 1918, 1926, 1969 1T.

CornacHo 1. 1 c1. 27 CK P® ocHosanusmu oas npusnanus bpaka uedeii-
CMEUMeNbHbIM STBIISTIOTCST:

1) omcymcmeue 83aummnoeo 000p060AbHO20 COeAACUsl HA BCMYNAeHUe 8 OPaK;

2) HedocmudiceHue OpaUHO20 803PACMA, eCAu OH He Obll CHUNICEH 8 YCINAHO8-
JNeHHOM nopsidke;

3) b6auskoe podcmeo;

4) omHowleHUs YCbIHOBACHUS,

5) HedeecnocobHocmb 00H020 U3 CYNPY208 NpU 6CMynieHuu 8 6pax;

6) Hepacmoperymoiii npedvlOyuyuil Opax;

7) 6pak c auyom, ckpviewium Haruque y Heeo BUY-unghexyuu uru eenepu-
Yeck02o 3a001e6anuslL,;

8) uxmuenwiii bpak.

B ct. 28 CK P® nepeuncieHsl JUia, MMelole MpaBo TpebOBaATh
MpU3HaHWS Opaka HeAeCTBUTENbHBIM. B HEKOTOPBIX CTydasx 3TO MOTYT
CHeNaTh:

— CympyT, TIpaBa KOTOPOTO HapyIIEeHB (HampuMep, Mpu 3aKIIOUeHUN
Opaka ¢ JIMLIOM, CKPBIBIIUM Hayimuue y Hero BUY-uHpexmm uim Be-
HEepUYECKOU OOJIE3HM);

— TPOKypop (eciu Opak ObLI 3aKITIOYEH MTPU OTCYTCTBUU TOOPOBOJIIBHO-
TO COTJIACUSI OTHOTO U3 CYMPYTOB);

— ponuTtenu (ecau Opak 3aKITIOUEH JTUIIOM, HE TOCTUTTIIAM OpavyHOTO BO3-
pacTa, mpu OTCYTCTBUM COOTBETCTBYIOIIETO Pa3peIIeHMST);

— OpraH OTMeKU U TOTIeYNTEThCTRA;

— OIEKYH CyInpyra, TpU3HAHHOTO HEIeeCTIOCOOHBIM;

— Jpyrue Jaula, IpaBa KOTOPBIX HApYIIeHbl TakuM Opakom. K mpyrum
JIUTIaM MOYXHO OTHECTH JEeTeil cympyra oT mepBoro Opaka, cympyra
OT TIPENBIMYIIETO HEPACTOPTHYTOTO OpaKa u ap.

Bbpax nmpuzHaetcst HeneCTBUTETbHBIM MUPOBBIM CY/Ibeil B COOTBETCTBUU
¢ I'TIK P®. UckmoyeHre COCTABISIIOT CIydau, KOTa CIIOp CBSI3aH C OCIapu-
BaHUEM OTIIOBCTBA (MaTepUHCTBA), YCTAHOBJIEHUEM OTIIOBCTBA. Takue aena
TIOABEIOMCTBEHHBI PAIOHHOMY CYIY.

Cyn BmpaBe NpU3HATh OpaK AEHCTBUTENbHBIM, €CJIM K MOMEHTY pac-
CMOTpEHWUS JieJia O IPU3HAHUM Opaka HeNeWCTBUTEIbHBIM OTIAIN Te 00-
CTOSITEILCTBA, KOTOPHIE B CUJTYy 3aKOHA TMPEISITCTBOBAIU €T0 3aKITI0USHUIO.
Hampumep, ecm nuiio 7ocTurio 6paqHoOro BO3pacTa Wiu MPEabIIy i He -
pacTOprHYTHIN Opak cyrpyru pactopriau. CormacHo 1. 2 ¢T. 29 CK P® cyn
MOKET OTKa3aTh B MCKE O MPU3HAHUM HEJEHCTBUTEIBHBIM OpaKa, 3aKJI0-
YEHHOTO C JIMIIOM, He JOCTUTIINM OpavyHOrO BO3pacTa, €Clii 3TOrO Tpedy-
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§ 4. HeneiictBurenbHOCTh Opaka

0T UHTEPEChl HECOBEPIICHHOJIETHETO CYIPYra, a TakKXkKe IMPU OTCYTCTBUU
ero corjachs Ha IpU3HaHUe OpakKa HedeCTBUTECIILHBIM.

Bpaxk mpu3HaeTcs HeAeiCTBUTETLHBIM CO THS €T0 3aKIIoueHUs. [Ipusnanue

opaka HedellcmeumenbHvIM aeem psid nocaedcmauil, B TOM YUCIIe:
*  Aunyauposanue npas u obs3aHHOCMell cynpy208, BOSHUKIIINIX C MOMEHTA
perucTpanuy 6paka 1 CyIIeCTBOBABIINX 0 IIPU3HAHUS €0 HeICHCTBI -
TeTbHBIM. B oT/Imume oT pa3Bona mpapa M 00sI3aHHOCTH aHHYJIUPYIOTCS
He ¢ MOMEHTa PacTOPXKEHMSI Opaka, a C MOMEHTA 3aKJII0UeHUS Opaka.
+ CymnpyraM, U3MEHUBIINM (paMIIIHIO IIPH 3aKITI0OUCHUN OpaKa, 8038pa-
waemcst dobpaunas gpamuaus.
* K umywecmay, npuobpemeHnnomy 6 nepuod dbpaxa, npUMeHsIOmCs N0A0-
Jcenus 00 obueil 001e6oll, a He COBMECHHOU COOCMBEHHOCHIL.
»  Bbpaunuiii doeo6op npusHaemcst HedelcmeumenbHuIM.
*  Vmpauusaemcs npaso Ha arumenHmol Cynpyeom, UMesuUM NPaso Ha ux
noayuexue.
*  Vmpauusaromes ocHosanus 015 npuobpemerus epaxrcoaHcmea 8 ynpo-
weHHoM nopsioke.
»  Ilpekpawaemces npaso Ha omKa3 om 0a4u c8UOemenbCKux U UHbIX NOKA-
3QHULL NPOMUE CYNpYea U3 HedelicmeumenvHoeo Opaxka U APyTue TOCIe-
CTBUSI, TIPEAYCMOTPEHHBIC HE TOJIBKO CEMEITHBIM, HO TaKKe TpaskKaaH-
CKUM, aIMUHUCTPATUBHBIM, HAJIOTOBBIM 1 MTHBIM 3aKOHOIATEILCTBOM.
ITpusHanue O6paka HeleiCTBUTEBHEIM, cortacHo 11. 3 ¢T. 30 CK P®D, ne
BIIVISICT Ha TIpaBa IeTei, pOAMBIINXCS B TAKOM Opake mian B TeueHue 300 qHeid
CO ITHS TIpU3HAHMS OpaKa HeleICTBUTENIBHBIM, T.€. B OTHOIIICHUH JETei, po-
IUBIIMXCSI B TAKOM Opake, JeHCTBYET Mpe3yMITIISI OTIIOBCTBA CYyIIpyTa MaTe-
pH, KOTOpast MOXXET OBITh OIIPOBEPTHYTA TOJIBKO B CYIE.
Cemeltinbiil Kodekc 3auiuujaem npaga dodpocosecmuozo cynpyaa, KOTOpbIi
HE 3HaJI O IIPETSITCTBUAX K BCTYIUICHUIO B OpaK, HalIpuMep CYIIPYT He 3HAII
0 HAJTMIMU HEPACTOPTHYTOTO OpaKa y Ipyroro cyrpyra. B coorsercTsuu ¢ 11. 4
ct. 30 CK PO cyn moxeT B MHTepecax 100pOCOBECTHOTO CYIIpyra MpuU3HaTh
3a HUM IIPaBO Ha IMOJyYEHHE OT IPYTOro CYMpyTa CoIepKaHMs, a B OTHOIIIE-
HUU UMYIIECTBA, IIPUOOPETEHHOTO COBMECTHO B IIEPUO. OpaKa, IIPUMEHSITh
MOJIOXKEHMSI 00 001111 COBMECTHOI COOCTBEHHOCTH, a TAKxKe MPU3HATh Opau-
HBII JOTOBOP ACUCTBUTEIIHHBIM ITOTHOCTHIO WA YACTUYIHO.

JIoOpOCOBECTHBIN CyIIPYT MOXKET COXPaHUTh (haMWINI0, U30pPAaHHYIO UM
IIPY PETUCTPAIINN 3aKITIOYCHMST OpaKa.

KpomMme Toro, mo0poCcoBEeCTHBIIM CYyIIpyT BIIpaBe TPeOOBATh BO3MEIIICHMS
IIPUYMHEHHOTO €My MaTepHUaIbHOTO 1 MOPAJIBHOTO Bpema, KOTOPBI UM Oy-
JIeT TOKa3aH B CyIIe.
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I'naBa 2. 3akioueHue U IpekpaileHue opaka

§ 5. IIpekpamenue dOpaka

[MpekpatieHue 6paka BieUeT MpeKpalleHue CyrnpykecKnX OTHOIIEHWH,
KaK JIMUHBIX HEUMYIIECTBEHHBIX, TAK U UMYIIIECTBEHHBIX, BOZHUKAIOIINX 13
Opaka, Ha Oymynuii mepuo BpeMeHu. KOpuanmuecKyro cuiry MOTYT COXpaHUTh
JIVIITH T€ OTHOILIEHMUSI, KOTOPBIE MPETyCMOTPEHBI 3aKOHOIATETLCTBOM U OTIPE-
JIeJIeHBI CyMpyramMmu JJu0o penieHrueM cyna. [IpekpaiieHue Opaka oTau4aeTcst
OT MpU3HaHMS OpaKa HeNeHCTBUTEIbHBIM:

BO-TIEPBBIX, OCHOBAaHUSIMH;

BO-BTOPBIX, KPYTOM JIAIl, KOTOPbIE MOTYT MHUIIMUPOBATH Ha3BaHHbIE
TIPOTIETYPHI;

B-TPETBUX, MTPOIIECCYATbHBIM MOPSIAKOM O(POPMIIEHUS;

B-Y€TBEPTHIX, OTACIbHBIMYU BUIAMHU TTOCIIEICTBUIA;

B-TIAATBIX, BpeMEHEM HACTYTUICHUSI ITOCIEICTBUA.

7151 mpoBeieHNs CPAaBHUTETLHOTO aHAIM3a 3TUX YCJIOBUN HEOOXOIMMO
MU3Y4YUTh OCOOEHHOCTH TIpeKpanieHus Opaxa.

OcHosanusmu npekpauwenus opaxa, coriaacHo ct. 16 CK PO, apisores:

1) cMepTh cympyra;

2) 00bsIBJICHUE B CYIEOHOM IMOPSIIKE CYIIpyra yMepIluM;

3) pactop:xxeHue Opaka.

B cayuae cmepmu cynpyea uau 06ssa61eHuUs €20 ymepuium He mpebyemcs KaxKo-
20-1U60 cneyuanbHo2o ogopmaeHus npekpawerus opaka. Ilpexkpawenue d6paka
noomeepicoaemcst CeUOemMeabCmaeom 0 cMepmu, KOTOpOe BhITAETCSl OpraHaMu
3arca B cootBeTcTBUU C T71. VIII DenepanbHoro 3akoHa «O0 akTax rpaxiaH-
CKOTO COCTOSTHUSI».

OcHoBaHUST OOBSIBIICHUS CYTIpyTa YMEPIINM yCcTaHOBJIeHBI cT. 45 TK PD.
[Mopsimok oOBsABIEHUS TpakJAaHUHA YMEPUIUM perjaMeHTupoBaH 1. 30
I'TIK P®. Jlnem cmepmu epaxcoanurna, 00ss161eHH020 YMEPUIUM, CHUMACMCS
OeHb 6CMYNAeHUsl 8 3AKOHHYIO CUNY peuleHUs cy0a 00 00b16AeHUU e20 YMEPULUM.
B ciyuae oObsIBIEHUST yMepITUM TpakIaHWUHA, TIPOIIABIIero 6e3 BeCTH TP
00CTOSITEILCTBAX, YTPOXKABIINX CMEPTHIO WJIN JIAIOIINX OCHOBAHUE TTPEJITIO-
JlaraTh ero TUOeJb OT OTPENEICHHOTO HECUACTHOTO CITydast, CyJl MOXEeT TIpU-
3HATh THEM CMEPTU ITOTO I'paxkIaHWHA AEHb €ro TpearnojgaraeMoi rudem.
C MOMeHTa BCTYIUIEHUS PEIIeHUs Cya B 3aKOHHYIO CUITy Opak C CyTpyroM,
OOBSIBIIEHHBIM YMEPIIUM, CIUTAETCS TTPEKPAIIEHHBIM.

B HEKOTOpBIX CTpaHaX OTCYTCTBYET MHCTUTYT OOBSIBJIEHUS TpakIaHUHA
yMmepiiuM, HanpuMmep B BenukoOputanuu. Ho B 1ensix pactopxkeHus opa-
Ka TaM 3aKOHOM JIOITyCKaeTCsl TpU3HAHKUE YMEPIIUM JIiiia, 0e3BECTHO OTCYT-
CTBOBABIIIETO B TEUEHUE CEMM JIET.

CornacHo cT. 26 CK PO B cityyae sIBKU CyTnpyra, 00bsIBICHHOTO YMEPIIUM,
Opak MOXeT OBITh BOCCTAHOBJIEH OpTaHAMM 3arca 1o COBMECTHOMY 3asiBJie-
HUIO 000UX CYTIPYTOB, TIPU YCJIOBUY OTMEHBI pElIeHUsI cyla 00 0OBbSIBIEHUN
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ero ymepmmM. Eciu apyroii cynpyT BCTynuI B HOBBIIM OpakK, TO BOCCTAHOB-
sieHne 0paka HeBo3MOxXHO. CrtaTtest 42 KobC PCDCP 1969 r. takke npery-
cMaTpuBaja, 9YTO B CJIydae SIBKM CYIIpyra, OOBSIBICHHOTO B YCTAaHOBJICHHOM
3aKOHOM ITOPSIIKE YMEPIIUM, U OTMEHBI COOTBETCTBYIOIIETO PEIICHUS CyIa
OpaK cUMTaeTCsI BOCCTAHOBJICHHBIM, €CJIA IPYTOM CYIIPYT HE BCTYIUJ B HO-
BBIIT Opak. [Ipu aToM cormacue npyroro cynpyra He TpeOOBaJIOCh.

BoccraHoBeHre Opaka 03HaYaeT, 4TO IIPABOBBIC TTOCIICACTBIS, BOSHUK-
II1e ¢ MOMEHTA 3aKJIIOUeHMSI Opaka, He TIpeKpalanich. Harmpumep, mprnodpe-
TEHHOE BO BPeMsI OTCYTCTBUSI CYIIPYTa MMYIIECTBO SIBIISICTCS O0IIei COBMECT-
HOI1 COOCTBEHHOCTBIO, €CJIM MHOE HE MPEeIyCMOTPEHO B OPauHOM IOTOBOpE.
Ha mereii, ponmBIINXCSI B TAKOM OpaKe, pacIIpOCTPaHICTCS IIPE3YMITIIIS OT-
IIOBCTBA CYIIpyra MaTepH.

B ciygae cMepTy miim OOBSIBICHMS CYIIpyTra 0€3BECTHO OTCYTCTBYIOIIAM
Opak He MOXET OBITh PAaCTOPTHYT, a €CJIM OpaK ObLT paHee PACTOPTHYT, TO pac-
CMOTpEHME JIeJIa B alleJUISILIMOHHOM, KaCCaIlMOHHOM YJIA HAaI30PHOM ITOPSIIKE
MOMJICXKUT IPEKPALEHUIO B COOTBETCTBUU € 4. 6 cT. 220 I'TIK P®. Cyn npe-
KpalllaeT IPOM3BOIACTBO IO eIy, B CIIydae eCJIM IT0CJIe CMEPTH IpakIaHIHa,
SIBIISIBIIIETOCST OMHOI M3 CTOPOH 10 IIEeJTy CIIOPHOE IIPaBOOTHOIIICHHE HE T0-
IyCKAET MIPAaBOIIPEEMCTBO .

HpyruM ocHosaruem npekpauieHus 6paKa A6as1emcs e2o pacmopicetue.
Bo3MOXHOCTE pacTop:KeHUS OpaKa IIpeaycCMOTPeHa B OOJBIIMHCTBE CTPaH.
B HEKOTOPBIX M3 HUX, TA¢ CHJIBHBI PEIUTUO3HBIC TPATUIINN, JTUIIL B XX B.
ObLIa 3aKOHOAATEJIFHO 3aKpeIlieHa (3a4acTyio Ha OCHOBAaHNY BCEHAPOITHOTO
pedepeHayMa) Takast BO3SMOXKXHOCTB; HanpuMmep, B Mpmananu B 1995 r. 0bL1
IIPOBEICH COOTBETCTBYIONINI pedpepeHnyM. B BaTtukane mo cux mop meii-
CTBYET IPUHIIUIT aDCOIOTHOM HepacTopxkuMocTu 6paka. B M3pause pas-
BOJ MOKET OBITh COBEPIIICH TOJIBKO IT0 000I0THOMY COTJIACHIO CTOPOH, 0e3
TaKOTO COTJIACHsI OpaK He MOXKET OBITh PACTOPTHYT JaXKe IO PEIICHUIO CyIa.
Ecnu pa3Boma He kejlaeT XXeHa, CyI MOXEeT IPOCTO TTO3BOJIUTH €€ MYXKY Ke-
HUTBCS ellle pa3, MocKoubKy Topa (IIaTukHmkue B nyman3me) JOITycKaeT
MHOTOXEHCTBO.

PacTop:keHmne 6paka B OTIMUME OT MHBIX €CTECTBEHHBIX OCHOBAaHUI €TO
IIpeKpalleHs IIPONCXOIUT UCKITIOUNUTEIBHO 110 801e cynpyea (cynpyaos) aubo
ONeKYHa cynpyea, NPU3HAHHO20 HedeecnoCcoOHbIM 6 coomeemcemeuu ¢ n. 2cm. 16
CK P®. PacropxxeHue Opaka BiaedeT 3a cOOO0I mpeKpallleHUe JUMIHBIX Y UMY~
IIIECTBEHHBIX MIPABOOTHOIICHMIT CYIIpyTroB. Bee, 4To IIprodpeTaioT Cymnpyru
C MOMEHTA BCTYIUICHHS pEIICHUsS CyIa B 3aKOHHYIO CHITY, SIBJIICTCS UX pa3-
JIeJTbHOM COOCTBEHHOCTHIO.

' Cwm., Hanpumep: Ornpenenetne Bepxosroro Cyma P® ot 16 asrycra 2005 r. Ne 1-B05-8 // CIIC
«Koncynbrantllitoc».
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Onpenensiss IpUINHBI pacTopxKeHus opaka, I'.®. IllepmeHeBUY oT™ME -
YaJj, YTo OpaK «KaK HPaBCTBEHHBIN COI03, UMEIOIINI CBOCH 1IEIbIO TIOJTHOE
obuIeHue, (GU3MIECKOe U TyXOBHOE... JTUIIAETCS CBOErO COAECPXKAHUS C He-
BO3MOXKHOCTBIO JOCTYDKCHHUS TOM 3aIaui M CTAHOBUTCS TSKEJIBIM OpeMe-
HEM IIJIS CBSI3aHHBIX HaBCceTaa CYIIpyroB. HpaBCTBEeHHBIN COI03, TTOTEPSIBIIMIA
CBOIO HPABCTBEHHYIO OCHOBY, IOJKEH ObITh PACTOPTHYT, MHAY€ OH MOXKET
MNPUHSITH (pOopMy O€3HPABCTBEHHOI'O O0IIEeHMUS... TONIbKO mpeKpalleHue He-
yIAYHOTO Opaka OTKPHIBaeT BO3MOXKHOCTD APYTOro, 00jIee CIaCTIUBOTO. DTO
JIOCTUTAETCSl pa3BOJIOM, O] KOTOPLIM MOHUMAETCSI MpeKpalleHne 3aKOHHO
CYIIECTBOBABILETO OpakKa I0 YKa3aHHBIM B 3aKOHE puunHaMm»'. C Ipyroit
CTOPOHBI, PACTOPKEHNE OpaKa BIIeYeT BOSHUNKHOBEHIE JOCTATOUHO HETaTHB-
HBIX MOMEHTOB, KOTOPBIE O0YCIIOBIMBAIOT HEOOXOMMMOCTD CTOJIb TIOIPO0-
HOTO PEeTyJINPOBaHUS JaHHOTO IIpoliecca 3aKOHOIaTe IbcTBOM. Kak oTMevar
A.W. 3aropoBcKuii, 3TO CBSI3aHO, «BO-TICPBBIX, C TEM, UTO OpaK 110 CYIIECTBY
CBOEMY €CTh COI03 ITOKM3HEHHBIN, a CJIeOBaTeIbHO, PACTOPKEHUE €T SIB-
JISICTCST CBOETO POMia aHOMAJIMEI; BO-BTOPKIX, C TEM, YTO Pa3BOILI OCOOCHHO
naryoHO BIMSIIOT Ha CyIbO0Y AeTeil, TUIIast UX CEMBbH — 3TOTO €CTECTBEHHOTO,
JMAHHOTO CaMOM IIPUPOION, MMTOMHHUKA NX; B-TPETHUX, TEM, YTO IIPU pa3BO-
Jie BOCOOEHHOCTU TPYAHO ObIBAET OINPEAETUTD, IIPU KOM XK€ U3 Pa3BEeACHHbIX
POIUTENICH JOJKHBI OBIT IETH — IIPU OTILIC WUINM MaTePH, UCKITIOUNTEIIHHO JI1
TIpY HEBUHHOM B Pa3BOJIE POIUTEIIE WIIH XK€, TIPU U3BECTHBIX YCIIOBUSIX, U TIPU
BUHOBHOM, MJI JaXKe TIPY IIOCTOPOHHEM JIALIE» .

B03MOXKXHOCTB, OCHOBaHUS 1 TIOPSIIOK PACTOPKEHUS OpaKa BapbUPYIOTCS
B pa3HbIC TIEPUOIBI NCTOPUH Pa3HBIX CTPaH M 3aBUCAT OT KYJIBTYPHI HApoa,
POJIV PEJINTUN Y TIOHUMAaHUS TIPUPOIBI Opaka. B ncropuu yemoBedecTBa ObIIN
TIepUOIBI PA3BUTHSI, KOTIA pa3Bo ObUT 3aIIpellieH WK OrpaHndeH. J1o cux mmop
B HEKOTOPBIX MYCYJIbMAHCKHMX CTpaHaX XKeHIIWHbI OTPAaHUYEHBI B IpaBe pac-
TOPTHYTH OpaK. B CBSI3M ¢ 9TMM XOTe0Ch OBI COTTIACUTHCSI C MHEHIEM M3BECT-
Horo poccuiickoro rmBmwimcta M.A. IToKpoBCcKOTo, 4To, «IIPUHYXKIAS CYIIPY-
TOB JIaXkKe BOIPEKHU MX 0011IeMY XKeJIaHUIO ITPOI0JIKATh OpauHOEe COXKUTEILCTBO,
TOCYIapCTBO HE BO3BEJIMUMBACT, a YHIUTOXKACT MICIO OpaKa 1 BCJICICTBHE 3TO-
IO BCTYHAET B Pe3KMil KOH(MIMKT ¢ Pa3BUTOM JIMYHOM HPAaBCTBEHHOCTHIO. [I71sT
JINII ¢ TOHKOI HPaBCTBEHHOM UyTKOCTHIO OpayHOE COXMTEIBLCTBO 0€3 BCTPeU-
HOI1 JIIOOBU CO CTOPOHBI IPYrOro Cynpyra HEeBLIHOCUMO, U, €CJIM TOCYIapCTBO
TeM He MeHee IIPEIITICHIBACT MPOIO0KATH 3TO HEBBIHOCUMOE COXUTETBCTBO,
OHO COBEpIIIAET XeCTouaiilee HpaBCTBEHHOE HACUIINE HaJl IMYHOCTHIO» .

' Lllepwenesuy I'D. YKa3s. cod.

: 3aeoposckuii A.H. Kypc cemeitnoro npasa. C. 89—90.

} Tlokposckuii U.A. OCHOBHBIE TTPOOJIEMBI TpaxkaaHcKoro mnpasa. I1r.: FOpua. KHYKHBINA CKIa
«[paBo», 1917 // CIIC «I'apaHT».
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IIpouenypa pacTtopxeHus: 6paka Oblja U3BECTHA €1l 3aKOHO1ATeJb-
ctBy ApeBHero Puma. Bpak cum manu Mor ObITh paCTOPTHYT 110 BOJIE MyXKa
WIN eTo paterfamilias, a Opax sine manu — 1O BOJIe MyKXa WU XEHBI JINOO
10 MX COTJIalIeHMIo B Opake. CBoOOIa pa3Boaa ObLIa OMHUM M3 OCHOBHBIX
Hayajl puMckoro 0pauyHoro npasa. He ObL10 orpaHMYeHUIi U HA BCTYILIe-
HUE B HOBbII Opak.

XpUCTUAHCKAsT peJIUTUST TPAAUMLIMOHHO OTHOCKJIa OpayHbIii COI03 K CBSI-
TBHIM 1 BEYHBIM MOHITUSIM. 3aKIOUeHEe Opaka Heclio B cede MIeto HpaB-
CTBEHHOTO 00513aTeIbCTBA CYNPYTOB APYT Mepe APYroOM. XpUCTUAHCKAs Ues
COCTOSIJ1a B TOM, YTO TPYAHOCTU CYNPY>KE€CKOU XKMU3HM HE YMEHBIIAIOT LIeH-
HOCTb CO103a, HO MPUOABJISIIOT €My TOTMIOJIHUTENIbHbIN cMbIc. [TpakTruecku
€IMHCTBEHHbIM OCHOBAaHUWEM JIJIsI pa3Boja Mpu3HaBajioch Ha Pycu npento6o-
nesuue'. [Ipy 5ToM My:K cunTacs HapyIIuTeaeM CYIIPYKeCKO BEpHOCTH,
JIMIIb BCTYIIAs B CBSI3b C 3aMYXKHEM, a XXeHa, — HaXO/sCh B CBSI3U CO BCSIKUM
MyXuuHoM. [1penodoaesiHre XXeHbl CYUMTATIOCh HACTOJIBKO MPECTYIHEE Tpe-
JII000AeIHUS MyXXa, UTO MYX, COTJIACHO JIPEBHEPUMCKOMY, a TaKXe IpeB-
HErpevyecKkoMy U eBpeiicKoMy IpaBy, HE TOJbKO MMeJ MpaBo, HO 1 00s13aH
ObUT Pa3BECTUCH C HEBEPHOM XKEHOM; MO rpeuecKoMy MpaBy MY TOJXKEH ObLIT
OpOCHUTb XKEHY, 3aCTUTHYTYIO B IPEJIIO0OACSIHUM, €CJIM HE XKeJlal HaBjieub Ha
cebs mo3op. B Hallelt 11epKOBHOM MpakTuKe 00s13aTebHbINA pa3BOI BCJIEI -
CTBHE TIPETIO0ONESHIS KEHBI TIPEAITICHIBAIICS IS CBAIIEHHOCTYKUTEEN.
Co BpeMeHeM K MHBIM OCHOBaHMSIM pa3Boa Ha Pycu mo mHMIIMaTUBE CYIIpyY-
ra CTajv OTHOCUTD CJIeAyIoIIe:

— €CJIY XXeHa IPOTUB BOJU My>Ka MTMPOBajia C TOCTOPOHHUMU MY>KUMHA-

MU UM MbLIACh C HUMU B OaHe;

— echu KeHa 0e3 Benoma WK 0e3 corjlacusi Myxa rocelaia HupkK, Te-

aTp Wi ampuTearp;

— €CJIM XKeHa MPOTUB BOJU MYKa MpoBejia HOYb BHE JOMa, XOTs Obl 'y

CBOMX POAUTENIEN.
Kpome Toro, u cynpyra Morja ObITh MHULIMATOPOM pacTOpXKeHUs Opaka,
— €c/Id MyX B 0011Ieli CynpykeCKOU KBapTUpe UIU B IPYrOM IOME, HO
B TOM K€ TOpOJe, T1e 1 XeHa, 3aBEJET CBI3b C IPYToi XEeHIIIMHOM];

— €CJIM MYX CHEJAeT yMbICEJ MPOTUB LIEJIOMYAPUS KEHbI U TMTOKYCUTCS

rnepenaTb ee Ha MpeatodoaessHUE NIPYTUM;

—  €CJIM MY>K JIOXKHO OOBMHSLT )KEHY B HApYILLIEHU Y CYNPYKECKON BEPHOCTH.

Co BpeMeHEeM TOSIBIISUTUCH U APYTHe OCHOBAHUS IUIST pacTOpKEHUS Opa-
Ka, a HEKOTOPbIE U3 MEPEUMCIEHHBIX YTpauMBaJIu CBOE 3HAUECHMUE.

B XVIII B. cTanu mpakTUKOBAThLCSI TAKXKE Pa3BOJIbI 10 000IOIHOMY COIJIACUIO.

" Cm.: Llamyposa M.K. Pycckoe cemeitnoe npaBo XVI—XVIII Be. M., 1991.
> Cm: 3aeoposckuii A. M. Kypc cemeiinoro npasa. C. 77—78.
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OnHUM 13 TIEPBBIX ITOCIIEPEBOIOIIMOHHBIX AeKpeToB ctaj Jlekpet BIINK
1 CHK PCOCP ot 19 mexabps 1917 r. «O pacTopeHuu 6paka»', B COOT-
BETCTBHUU C KOTOPBIM OpaK MOT OBITh pACTOPTHYT CYIOM WJIU OTACIOM 3a-
IMMCH OPaKOB IIPY HATMIUK B3aUMHOTO COTIacus (He3aBUCUMO OT HAJTMUMST
HECOBEPIICHHOIETHHX AeTeit). [IpruMedaTeIbHO, YTO €CJIM MECTO SKUTEIIh-
CTBa CyIpyra-oTBETYMKa OBLJI0O HEM3BECTHO, TO MH(MOPMAIIUS O €TI0 BBI30-
Be B CyI ITyOJIMKOBaJaCh B MECTHOI IIpaBUTEIBCTBEHHOM rasere. B ciy-
yae eIMHOBPEMEHHOI M COBMECTHOM SIBKU B MECTHBIN CyI 000X CYIIPYyTOB
WM WX TIOBEPEHHBIX CYIbsI MOT HEMEIICHHO PACCMOTPETh IEJIO O PacTOp-
JKeHNU Opaka, He Hapyllasi, OMHaKO, ouepean Ha3HAUYeHHBIX K pacCMOTpe-
HUIO B 3TOT JEHb JEJ.

CornacHo ct. 95 Komekca 3aKOHOB 00 aKTaxX rpakaaHCKOTO COCTOSHUS,
OpavyHOM, CEMEITHOM M OTICKYHCKOM TipaBe 1918 I. B cirydae COBMECTHOI SIBKU
B MECTHBIH CyIl 000X CYIIPYTOB WX UX IIOBEPEHHBIX CYIbs MOT HEMEIUICHHO
paccMOTpeTh AeI0 O pacTopxkeHnU opaka. CpoKu Ik IPUMUPEHUS CYTIPY-
TOB 3aKOHOIATEJIbCTBO TOTO BPEeMEHHM HE YCTaHABIUBAJIO.

Konekc 3akoHOB 0 Opake, ceMbe U oreke 1926 r. mpemycMaTrpuBaj aHa-
JIOTUIHBIC HOPMBI OTHOCHUTEJIBHO CBOOOIBI Pa3Boaa U MOITyCKaJl pacTOpKe-
Hue Opaka TPy HAJTUYUM KeJaHWUSI OMHOTO M3 CYIIPYTOB.

ITocranosinenue HUK u CHK CCCP ot 27 urons 1936 r. «O 3amnperie-
HUU a00PTOB, YBEJIUUYCHUH MaTepUaTbHOM ITOMOIIN POXKEHUIIAM, YCTAaHOB-
JICHUU TOCYIapCTBEHHOM IMTOMOIIM MHOTOCEMEHHBIM, paCIIMPEHUN CETH
POOUIBHBIX TOMOB, IETCKUX CalOB, YCUJICHUHM YTOJJOBHOTO HaKa3aHUS 3a
HEIUTaTeXX aJIMMEHTOB 1 O HEKOTOPHBIX U3MEHEHHUSIX B 3aKOHOAATEIBCTBO
0 Opake M ceMbe» OBLIIO HAIIPaBJICHO Ha YKPEIUICHUE CEMbBH, B CBSI3H C UYeM
ObLTa YCIIOXXKHEHA MPOIleAypa pacTOPKEeHMS Opaka, sl KOTOPOU CTajId He-
00XOIMMBIMU JIMYHOE TIPUCYTCTBUE 000MX Pa3BOMSIIINXCS CYIIPYTOB 1 yILIa-
Ta IMOIUINHEL.

Eme 66apmmme yxXecTOUeHUS IIPOIeAyPhl PACTOPKEHUST Opaka UMeIn
MecTo mociie npuHaTusa Ykasa I[Ipesnnuyma BepxoBaoro Coseta CCCP
ot 8 o 1944 1. «O6 yBeIMYeHUU TOCYIapCTBEHHOM ITOMOIIM OepeMeH-
HBIM XKEeHIITMHAM, MHOTOJCTHBIM 1 OMMHOKAM MaTepsIM, YCUJICHUU OXPaHbI
MaTepUHCTBA U IETCTBA, 00 YCTAHOBJICHUM ITOYETHOIO 3BaHUS «MaTb-Te-
pOMHSI» 1 yUpexXIeHNU opacHa «MaTeprHcKasI cliaBa» U Meaanu «Menaib
MaTEepUHCTBa»», COIJIACHO KOTOPOMY 3asIBJICHHE O Pa3BOIe IT0AaBaIOCh B Ha-
ponusiii cyn. [Tocne nmybiukanmum B MECTHOM ra3eTe OObSIBIECHUS O BO30Y-
JKIEHUM Jejia B CY BBI3BIBAJICS OTBETYNK. Ecim HapomHOMY Cynoy He yraBa-
JIOCH IIPUMUPUTH CYIIPYTOB, A€JI0 MOTJIO OBITH PACCMOTPEHO 10 3asIBJICHUIO
CyIIpyTa B BEIIIECTOSIIEH MHCTAHIINN, KOTOPast M BEIHOCHIAa OKOHYATEJIbEHOE

' CY PCOCP. 1917. Ne 10. Cr. 152.
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pelreHre. DTO MOTJIO OBITh pellleHre 00 O0TKa3e B yIOBICTBOPCHUHU MCKa,
€CJIN Cy[ He YIOCTOBEPUTCS B IIOJTHOM paciiane ceMbr. KpoMe Toro, 3a BbI-
Jlavy CBUIETEILCTBA O Pa3BOIC B3BICKMBAIACh TOCYIapCTBEHHAS ITOIUIMHA!
ot 500 1o 2 ThIC. pyOIIeii.

B 1968 r. 6bL11 nipuHsaTel OcHOBBI 3aKoHOomatenbcrBa Coro3a CCP o 6pa-
Ke 1 cembe, a B 1969 r. — Konexc PCDCP o 6pake 1 ceMbe, KOTOPbIE OIIpe-
TIeJISUT BO3MOXKHOCTD pacTOPKEHUSI OpaKa KaK B CyIeOHOM, TaK M B alIMU-
HUCTPAaTUBHOM ITOPSIIKE, BO MHOTOM COXPaHUBIIIEMCS U IO ceil IeHb. Tak,
B cooTBeTCcTBUM CO CT. 38 KobC mpu B3aMHOM COTJIaCUM Ha pacTOpKEHUE
Opaka CympyroBs, He UMCIOIINX HECOBEPIIICHHOJETHUX IeTell, pacTopKe-
HUe Opaka MPOM3BOAMIIOCH B OpTaHax 3arca. [1pn HaauuIuy MeXIy CyIpy-
raMHu CIIopa pacTop:kKeHue OpaKa IIpOMU3BOIMIIOCH uepes cya. [1pu pacTop-
JKeHNU Opaka B3BICKMBAJIACh TOCyIapCTBEHHAS IMONUIMHA B pa3Mepe oT S50
1o 200 pyoaeit.

Cewmeitnbiii kogeke PD, kak u KobC PCOCP 1969 r., npenycMarpuBaeT
BO3MOXHOCTH pACTOPKEHMSI Opaka KaK B alMUHUCTPATUBHOM, TaK 1 B CyIe0-
HOM TIOpsIIKe. B anMUHMCTpaTUBHOM MOPSIIKE OpaK MOXET OBITh PacTOpT-
HYT TIpA HAJTUYUW COBMECTHOTO 3asIBJICHUS CYIIPYTOB, a B CIIydasix, IIpeay-
cMOTpeHHBIX 11. 2 ¢T. 19 CK P®, — 10 3asBIeHUIO OTHOTO CYIIpyTa.

CornacHo 1. 1 ct. 19 CK P® ¢ admunucmpamuenom nopsidke 6pak pacmop-
2aemcsi 8 0peaHax 3aeca, ecau 'y Cynpy208 Hem 00UjUX Heco8epuleHHOAeMHUX Oe-
mell u NpU HAAUMUU 83AUMHO20 coaaacusi cynpyeos. I1pr 5TOM YCBIHOBJICHHBIC
IIETA UMEIOT TaKOe 3Ke TIPaBOBOE TOJIOKEHNE, KaK M poaHble. OMHAKO eCIIn
peOEHOK YCHIHOBJICH OMHUM U3 CYIIPYTOB, a APYTOM JIUIIb 1ajl COTJIache eMy
Ha YCBIHOBJICHHE, OpaK MOXeT OBITh PACTOPTHYT B OpraHax 3arca.

OpraHsl 3arca He UCCICAYIOT MPUINH pa3Boaa, X QYHKIIUN CBOMSITCS
K perucTpalnu pacTopXeHus opaka. OCHOBaHUEM IS pacTOPKEeHUsS Opa-
Ka SIBJISIETCSI COBMECTHOE 3asIBJICHUE CYIIPYTOB. B 3asiBIeHIN 0 pacTOp:KeHUU
Opaka CyIpyrul JOJKHBI IOATBEPAUTD B3aMHOE COTJIache Ha pacTOpPXEeHUE
Opaka 1 OTCYTCTBHUE Y HUX OOIIMX AeTeil, He TOCTUTIIINX COBEPIIICHHOICTHSI.
[TpramHBI pacTop:KeHUS OpaKa B 3asIBJICHUM HE YKAa3bIBAIOTCS.

Ecnm cyrnipyru (oguH u3 CyIpyroB), BCTyIIas B OpaK, N3MEHWIN (DaMUIHIO,
TO OHU MMEIOT IIpaBO BEpHYTh cebe nodpauHyro ¢amunauio. ['ocymapcTBeH-
HasI TIOIUIMHA 3a COBEePIIIeHNE JaHHOTO AeHCTBHS He yIutaunuBaeTcs. Corra-
cHe OpYToro CyIpyra Impu 3TOM He TpeOyeTCs.

Ecnu omuH 13 cympyroB He UMeeT BO3MOKHOCTH SIBUThCSI B OpraH 3arca,
BOJICUI3BSIBJICHUSI CYIIPYTOB MOTYT OBITH O(DOPMJIICHBI OTHCTEHBIMU 3asIBJICHUSI -
MM, a TIONITMCH HE SBUBIIETOCS B OPTaH 3arca CyInpyra J0JLKHa ObITh HOTapy-
aJIbHO yrmocToBepeHa. ['ocymapcTBeHHAsT perucTpalns pacTOpKeHMST Opaka
IIPOU3BOAUTCSI OPTaHOM 3arca JIM0O IO MECTY KUTEIbCTBA CYIIPYTOB (OTHOTO
13 HUX), THOO IT0 MECTY TOCYAapCTBEHHOM peTHCTpallny 3aKJIFOUCHIS Opaka,

69



I'naBa 2. 3akioueHue U IpekpaileHue opaka

YTO IIpeaycMoTpeHo cT. 32 MenepanbHoOro 3akoHa «006 akTax TpaskIaHCKOTO
cocTostHUsI». PacTopXeHne O6paka v BeIIada CBUICTEIHCTBA O PACTOPKEHUN
Opaka IPOM3BOIATCS OPTaHOM 3arca B IIPUCYTCTBUU XOTS OBbI OMHOTO U3 CY-
MIPYTOB 10 UCTEUCHUN OTHOTO MecsIia CO THS ITOAaYM CYIIpyraMi COBMECT-
HOTO 3asiBJIeHMSI. 3aKOHOIATEILCTBOM HE TIPEIyCMAaTPUBACTCS BOSMOXKHOCTD
YMEHBIIICHUS WJIN YBEJTMUEHUS 3TOro cpoka. OmMHAKO CIIOBA «I10 UCTEUYCHUN
MecsIa» HEKOTOPEIE OpTaHbl 3arca TPAKTYIOT PaCIIUPUTEIBLHO, TToIpasyeMast
JII0001 TIeproJ BpeMEHH ¢ MOMEHTA UCTEUEHUS OMHOTO MecsIIa. YUNThIBAs,
YTO IUISI PeTUCTPALIMU PACTOPKEHMST OpaKa JOCTAaTOYHO IIPUCYTCTBUS OTHO-
TO U3 CYIIPYTOB, TaKasl TPAKTOBKA MOXET ITOPOIUTH OIpeIeSIeHHBIe TTPo0JIe-
MBI, CBSI3aHHBIC C TIPABOBBIM ITOJIOKEHHUEM JIPYTOTO CYIpyTa, KOTOPBI MOXET
¥ He OBITh IPOMH(MOPMUPOBAH O PETUCTPALINU PACTOPKEHUS OpaKa.

1o 3as6aenuto 00H020 U3 cynpy208 6pax modcem Obims pacmopeHym corac-
Ho 1. 2 cT. 19 CK P®, ecnu npyroii cynpyr:

— TIpU3HAH CyIoM 0€3BECTHO OTCYTCTBYIOIINM;

— TIpU3HAH CyIOM HEIeeCIIOCOOHBIM;

— OCYXKIIEH 3a COBEpIICHNE IPECTYILICHHS K JINIICHUIO CBOOOIBI Ha CPOK

CBBIIIIC TPEX JIET.

K 3asBIIeHII0 0 pacTOopKeHUM OpaKa JOJKHEI OBITH IPHJIOXKEHBI COOTBET-
CTBYIOIINE JOKYMEHTHI, ITOATBEPKIAOIINE BhIIIEHa3BaHHBIC 00CTOSITEITHCTRA,
B YaCTHOCTH PEIIcHME CyIa O IPU3HAHUHU IPYTOro CyIIpyra 0e3BeCTHO OTCYT-
CTBYIOIIVM WX HEIEECIIOCOOHBIM JIM0O0 IIPUTOBOP Cyda 00 OCYKICHUM APY-
TOTO CyIIpyra K JUIIECHUIO CBOOOIHI Ha CPOK CBHIIIIE Tpex JieT. [Ipu aToM He
MMEET 3HAYECHUS] HAIMYUE Y CYTIPYTOB OOIIMX HECOBEPILIEHHOJETHUX JETEM.
Bo Bcex Ha3BaHHBIX CIIydastx OpaK MOXKET OBITh PACTOPTHYT HE TOJIBKO B Op-
raHax 3arca, HO 1 B CyJIe I10 XeJIaHUIO CyIIpyTa.

T'ocymapcTBeHHAsT perucTpalus pacTOp:KeHUs OpaKa IIPOU3BOIUTCS T10
HMCTEYCHUN OJHOTO MeCsI1Ia Co THS momaun 3asgsieHus. [1pu aTom opras 3arca
B TEUCHME TPEX THEI CO THS IIPUHSTHS 3asBICHUS U3BeIaeT CyIpyra, OTObI-
BaroIIIeTO HaKa3aHUE, TM0O0 OITeKyHa HeeeCITOCOOHOTO CYIpyTa, JJM0O0 yIIpaB-
JISTIONIETO MMYIIIECTBOM O€3BECTHO OTCYTCTBYIONIETO cympyra. CyIpyr, OTOBI-
BaIOIINI HaKa3aHME, a TAKXKe OIEeKYH HeAeeCIIOCOOHOTO CyIpyra TOJKHBI
COoO0IMTE (haMUJINIO, KOTOPYIO M30MpaeT CYIIPYT P pacTOPKEHUH Opaka.
Ecnm e mHAIIMaTOpOM pa3BoIa BEICTYITAeT OCYKICHHBINM CYIIPYT, TO Opak Oy-
JIET PaCTOPTAThHCS IO OOIIMM IIpaBUIIaM, T.€. B Cyle. AHAJIOTUIHBIM 00pa3oM
OyneT pacTopratbcsl Opak, eciii 00a cynpyra oCyk1eHbl K JIMILIEHUIO CBOOO-
IIBI HA CPOK CBEHIIIE TPEX JIET.

ITpu pacTopkeHNM Opaka B OpraHax 3arca Opak CUYMTaeTCs IMpeKpalIeH-
HBIM C MOMEHTA BHECEHMSI COOTBETCTBYIOIIECH 3aIMCH B KHUTY aKTOB I'pa-
JKIAHCKOTO COCTOSIHMSI, OMTHOBPEMEHHO C KOTOPOI BBIIACTCS CBUIETEIIHCTBO
0 pacTOpXeHUM Opaka.
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Ecnu mexmy cyrpyraMu BO3HUKAIOT CITOPHI ITO TTIOBOAY UMYIIICCTBA, ajIi-
MEHTHOTO COIepKaHMs TUO00 O HECOBEPIIICHHOJIIETHUX IETSIX, TO 3TH CIIOPHI
paccmaTpuBaioTcs cynmoM. Ha TpeGoBaHUS 0 pasmesne UMyIIecTBa pacipo-
CTpaHSIETCS TPEXJICTHUM CPOK MCKOBOI TaBHOCTH.

B ocTanbHBIX cITyJasix 6pak pacmopeaemcsi moavko 6 cyoebHom nopsoke, T.e.

— TIpU HAJIWYUH y CYIIPYTOB OOIINX HECOBEPIIICHHOJIETHUX IETEH;

— TIpYM OTCYTCTBHUU COTIJIACHS OMHOTO 13 CYIIPYTOB Ha pacTOp:KeHMe Opaka;

— TIpW YKJIOHEHHWU OTHOTO M3 CYIIPYTOB OT pacTOPXKEHUS Opaka B opra-

He 3arca (0TKa3bIBaeTCs MOIATh 3asiBJICHNUE, HE JKeJIaeT SBUTHCS IS
TOCYyIapCTBEHHOM PETUCTPAIINN PACTOPXKEHUS Opaka u Ip.).

PasbsicHeHMST HEKOTOPBIX BOIIPOCOB, BO3HUKAIOIINX B CYIcOHOM ITpaK-
THKe, JaHbI B TTocTaHOoBIeHNHN [11eHyma BepxoBHoro Cyma P® ot 5 HOsIOpsT
1998 1. No 15 «O mmpuMeHeHUH CyTaMU 3aKOHOIATEIbCTBA IIPH PACCMOTpPE-
HUU JIeJI O PaCTOP>KEHUU OpaKa».

CornacHo cT. 21 CK P® 6pak MOXeT OBITb pACTOPTHYT B CYJIE, €CJIN Y CY-
IIPYTOB UMEIOTCST OOIIMEe HECOBEPIICHHOJICTHHIE IETH, a TAaKXKe IIPU OTCYT-
CTBUM COTJIACHS OTHOTO U3 CYIIPYTOB Ha pacTOpKeHMe OpaKa JIM0O0 eCIi ONIH
13 CYIIPYTOB YKJIOHSIETCS OT pacTOPXEeHUs OpaKa B opraHe 3arca, HalipuMep
OTKa3bIBAETCS MONATH 3asIBJICHUE.

B03M0OXHOCTH ITOIauM MCKOBOTO 3asIBJICHUSI O PACTOPKEHUM OpaKa orpa-
HUYEeHA U My>Ka B TIepHroI 0epeMEHHOCTH XXKeHBI 1 B TCUCHIE OTHOTO To1a
rmocJyie poxaeHus pedoerka. I[Ipoliecc pa3Boma MoXeT 0COOeHHO HeOIarorpu-
SITHO B 3TOT MEPUOJ OTPA3UTHCS HA 3M0POBbE XKEHILMHBI U peOCHKA, U B CO-
otBeTcTBUM cO CcT. 17 CK PD Mmy:kx He MMeeT mpaBa 0e3 coryiacust XKeHbI BO3-
OyXmaTh JIeJIO O PACTOPKEHUU OpaKa. DTO IMOJIOKEHUE pacIIpOCTPAHSICTCS
1 Ha CJIyJau, Korma pe0eHOK pOIMIICS MEPTBBIM WX YMEP OO TOCTIKECHMUS
1M BO3pacTa OgHOTo roaa. [1pm oTCyTCTBUYM COTIAacHS XKeHBI Ha paCCMOTpe-
HUE Jejla O pa3BOJe CyIbsl OTKA3bIBACT B IMPUHSITUN NCKOBOTO 3asBJICHUS,
a eCJIM OHO OBLIO TIPHUHSITO, TO IMPeKpalaeT IIPOM3BOACTBO 10 mexy (. 1
9. 1 c1. 134, 263. 2 c1. 220 I'TIK P®). OmHako 3T0 HE JTUIIACT IIpaBa CyIpy-
ra oOpaTUThCS B CYII C 3asIBJICHUEM O pasielie MMYIIeCcTBa I 00 OCTIaph-
BaHWU OTIIOBCTBA.

B ToMm ciryuae, ecu cyripyra OepeMeHHa, OHa TIPEICTaBIISICT B CYI MEIH -
LIMHCKYIO CIIPaBKy, B KOTOPOI YKA3bIBAIOTCSI IIPUMEPHBIE CPOKM OepeMeH-
HOCTH 1 poaoB. [1o ncTeueHNM yKa3aHHBIX CPOKOB 1 OTHOTO TO/Ia ITOCTIE PO-
KICHMS peOeHKa cyI IIPMHIMAET UCKOBOE 3asIBIICHIE O PACTOPXKEHUN Opaka.
B cirygae, eciu cyrpyr oopaTUTCS B CYA C 3asBJICHUEM paHee 3TOTO CpoKa
B CBSI3M C TE€M, 9TO OEpeMEHHOCTh ObLIa TIpepBaHa, TO CYI IIPU OTCYTCTBUU
ITOATBEPKICHUS MHBIX 0OCTOSTEILCTB CYIIPYTOi BIIpaBe IPUHSITH 3asBJICHUE.

3aKOH He OrpaHMYMBACT CYIIPYTY B IIpaBe ITOAaTh MCKOBOE 3asiBJICHUE
0 pacTOpXXeHUM Opaka B JII000e BpeMs.
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OcHoOBaHUEM IUISI pacTOPKEHHUsS OpakKa B Cyle SBJISICTCS 3asiBICHUE OII-
HOTO M3 CYIIPYTOB.

B nckoBoM 3asiBJICHMM YKa3bIBaeTCS, KOTIA U TIIe 3apeTUCTPUPOBaH OpaK;
UMEIOTCS JTA OOIIME JETH, UX BO3PACT; JOCTUTHYTO JIM CYIIPyTaMy COTJIaIIe-
HHE 00 UX COAep>KaHNN U BOCIIMTAHWUM; TIPYA OTCYTCTBUY B3aMHOTO COTJIACHS
Ha pacTop:KeHMe Opaka — MOTUBEI paCTOPXKEHUSI OpaKa; MMEIOTCS JIU APYTHE
TpebOBaHUSI, KOTOPEIE MOTYT OBITh PACCMOTPEHBI OTHOBPEMEHHO C MCKOM
0 pacTopxXeHuu opaka. K 3asiBJIeHUIO TIpMIaraloTcs: CBUACTEIBCTBO O 3aKITI0-
YeHUU OpaKa, KON CBUACTEIBCTB O POXKICHUHN IeTel, MOKYMEHT 00 yIuiaTe
TOCTIONIJIMHBI, JOKYMEHTHI O 3apab0TKe I MHBIX UICTOYHHUKAX TOXOMIOB CYIIPY-
rOB (ecyM 3asiBJICHO TpeOOBaHME O B3BICKAHNHU aJTUMEHTOB) U IPYTHe HE00-
XOOUMBIC TOKYMEHTHI, HaIlpMep JOKYMEHTBI, TTONTBEPXKIAIOIINE CTOUMOCTD
AMYIIIECTBA, MOUIEXKAIIETo pa3neiy (IOKYMeHT O KagacTpOBOI OLIEHKE KBap-
THUPBI, TOKYMEHTBI O CTOMMOCTH aBTOTPAHCIIOPTHOTO CPeICTBa 1 Ap.). Pa3-
Mep TOCYIapCTBEHHOI ITOIUIMHEI IIPU paCTOPKEHUM OpaKa B CyIe COCTABIISICT
650 py0iieii ¢ Kaxmoro cympyra. B ciyyae pazaeia uMyliiecTBa rocy1apCTBEH-
HasI TIONUIMHA 3aBUCUT OT IIeHBI MCKA.

Hema o pacTopXeHUM OpaKa pacCMaTPUBAIOTCS MHUPOBBIM CYIbEil CO-
mracHo 1. 2 4. 1 ¢T. 23 TTIK P®D, ecim Mexxay cynipyraMu OTCYTCTBYET CIIOP
o nmetsx. Takske MUPOBOM CYIbsI pacCMaTpUBAET Jejia O pas3uelie MeXIy Cy-
IIpyTaM1 COBMECTHO HaXKMTOTO UMYIIECTBA IIPH LIEHE MCKa, He TIPEBHIIIAI0-
meit 50 teic. py0. CormacHo cT. 28 I'TIK P® uck o pacTopkeHnu 6paka 1mo-
JaeTCsI IO O0IIeMY TIPABUITY B CY/I IO MECTY JKUTEJIbCTBA OTBeTYnKa. Kpome
TOrOo, B cOOTBeTCTBHUU C 4. 4 cT. 29 I'TIK P® nckm o pactop:xeHUn Opaka
MOTYT IIPEOBSIBISTHCS TAKKE B CYII ITO MECTY KUTEJIHCTBA UCTIIA B CIIyJasX,
eCIIi TP HeM HaXOAMTCSI HeCOBEPIICHHOJECTHUM MU IO COCTOSIHUIO 310~
POBBSI BBIE3M MCTIIA K MECTY KUTEJIHCTBA OTBETIMKA IIPEACTABIISICTCS IS
HETO 3aTPYIHUTCIILHBIM.

BaxHoe mporieccyaibHOE 3HaYeHUE 110 JaHHOM KaTerOpUH AeJl UMEeT CTa-
IS TIOATOTOBKM JiejIa K PACCMOTPEHMIO, B TOM UKCIIC TIPEABAPUTEIBLHOE CY-
nmeoHoe 3aceqanue (ct1. 152 I'TIK). [1puHSB 3asiBiIeHIEe 0 pacTOpXXeHUHN Opaka,
CyIbsI B TIOPSIIKE TTOATOTOBKM Jea K CyneOHOMY pa30oupaTeIbCcTBY B HE00-
XOIVMBIX CIIy4asiX BBI3BIBACT BTOPOTO CYIIPyTa U BBISICHSICT €0 OTHOIIICHUE
K aToMYy 3asiBlieHI0. Cymbs TakKKe pa3bsICHICT CTOPOHAM, KaKHe TpeOOBaHUS
MOTYT OBITh PACCMOTPEHBI OMHOBPEMEHHO C ICKOM O paCTOPXKEHUM Opaka.

ITpu B3aMHOM COTJIaCHU CYIIPYTOB Ha pacTOp:KeHMe OpaKa CyI He BBISIC-
HSIeT IPUYKMH pa3Boja, a OTpaHMYMBACTCs KOHCTATalMeH (haKTa pacrana ce-
MBH 1 pacTOp>KeHUSI Opaka. Tak, Impyr pacCMOTPEHHUH CIIOPa IT0 ITIOBOIY OTME-
HBI peIIeHUS CyIa O paCTOPKEHUU OpaKa IIpY HAJTUINY B3AMHOTO COTJIACHST
cynpyra CyneGHasi KOJUIerus 1o rpaxaaHckuM aeiam BepxosHoro Cyna PO
He HalllJla OCHOBaHMI JJISI OTMEHBI CyIIeOHOTO peIIeHUs, ITOCKOJIbKY TaK1e
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pelleHus MOI'YT ObITh OTMEHEHBI JIUIIb B CBS3U C IIPOLIECCYabHBIMU Hapy-
[IEHUSIMU, KOTOPBIE HE NMEJTN MecTa'.

Kpome Toro, cya mpuHUMAET MephI K 3alIUTe NMHTEPECOB HECOBEPIICH -
HOJIETHUX AeTel.

[Ipu OTCYTCTBUU B3aMMHOIO COLJIACHUSI CYI B COOTBETCTBUM C 1I. 1 cT. 22
CK PO no/xeH yCTaHOBUTb, YTO JajbHEMILAst COBMECTHASI XKU3Hb CYIIPYTrOB
U COXpaHEHME CEMbU HEBO3MOXHBI. B 3aKOHOIATEILCTBE HE JAETCS IIEPEUHS
IIPUYMH, KOTOPbIE CIIy>KaT OCHOBAHUSIMU [UISI pacTopxKeHus: 6paka. OaQHuM
13 BECKMX OCHOBAHMIA Ul PACTOPXKEHUST OpaKa SIBJISIETCS HEBO3MOXKHOCTD
JaJIbHEMIIIEr0 COBMECTHOIO IIPOXUBAHUS CYIIPYTOB M COXPAHEHUSI CEMbH,
YTO MOATBEPKAAETCS CAEIYIOIIUMU (haKTaMu:

1) 3moymoTpebiieHrueM OIHOTO U3 CYIPYTrOB CIIMPTHBIMU HAIIUTKAMU;

2) Haad4yueM 3a00JIeBaHMS XPOHUYECKUM aJIKOTOJIM3MOM;

3) orpaHum4eHuHeM CYIIpyra B AeeCIIOCOOHOCTHU BCJIEICTBUE 3JI0YIIOTPED-

JIEHUSI CIIUPTHBIMU HAIIUTKAMM WIM HAPKOTUYECKMMMU BELIECTBAMU;

4)  OTCYTCTBMEM MEXIY CYIPYraMy OJIM3KUX OTHOLIEHUIA;

5) pasneabHbIM IIPOXUBAHUEM CYIIPYTOB B T€UEHME IJIUTEIBHOTO Iie-

proma BpeMeHU;

6) ocyxXaeHMEM CyIpyra K JUIIeHUIO CBOOOIbI Ha CPOK A0 TPEX JIeT

BKJIIOYMTEJIBHO (€CJIM 3asiBJIEHUE B CYJ ITOAaHO APYIUM CYIIPYTOM);

7)  ocyXIeHUEeM CyIpyra K JUIIeHNIO CBOOOIbI HA CPOK CBBILIIE TPEX JIET

(ecym 3asiBJIeHNE B CY[I IIOJAHO OCYKICHHBIM CYIIPYTOM U APYTOii Cy-
IIPYT HE COIJIACEH Ha PacTOpXeHMe Opaka);

8) HeM3BECTHOCTbIO MECTa XUTEILCTBA CYIIPYra;

9) CympyXKecKoil HEBEpHOCThIO;

10) HanmuuueM (aKTUYECKUX OpaYHbIX OTHOIIEHUIA C APYTUM JIMLIOM;

11) XecToKMM OOpallleHUeM C CYIIPYTOM WJIM HeCOBEPIICHHOJICTHIMM

TIETbMMU;

12) HEeBO3MOXHOCTBIO OTHOTO M3 CYIIPYTOB UMETh AETeH U OAPYTUMU

00CTOATEICTBAMU’.

B 3akoHOmaTebcTBe HEKOTOPBIX CTpaH BocrouHoit EBporibl B KauecTBe
OCHOBAHMS pacTOPXKEeHMS OpaKa yKasblBaeTCs MOJIHBIA pasjial ceMeilHOi
JKU3HU, paciaja ceMbr. Kaxnplil U3 CylpyroB BIIpaBe 00OpaTUThCS B CY C TPE-
GoBaHMEM O pa3Boze. Bripouem, 1 Ipu TAKUX 00CTOSITEILCTBAX CYI MOXKET OT-
Ka3aTh B paCTOP:KEHUU Opaka, eIy IPUAET K BbIBOAY, UTO pa3Boi OyaeT BO
Bpe OOLIMM MaJIOJIETHUM AETSIM WIK IIPOTUBOPEYUT IIPUHLIMIIAM COLIMAIb-
Horo obuiexutus. He momyckaercs Takxke pa3Boz 110 TpeOGOBaHMIO CYIIpyra,

" Cm.: Omnpenenenue BepxoBHoro Cyna P® ot 10 suBaps 2003 r. Ne 5-B02-406 // CIIC
«Koncynbrantllitoc».

> Cwm.: CnpaBOYHHUK IO A0Ka3blBAHUIO B IpaxiaaHckKoMm cymnornpousBoactse / [Mon pen.
W.B. PewetHukoBoii. M.: Hopma, 2005.
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Ha KOTOPOM JICKUT UCKITIOUNTEIbHASI BUHA B pacliafe CeMbH, €CJIM APYTOi
CYIIPYT TIPOTUB pa3Boja Bo3paxkaeT. OMHAKO U B 3TOM Cilyyae Opak MOXET
OBITh PACTOPTHYT, €CJIN CYI IIPU3HACT Pa3BOI HEOOXOMMMBIM C TOUYKH 3pe-
HUS TIPUHIIUITOB COIMaabHOTO oommexxuTus (ITosbIa) iy eciiv Cynpyru He
XUBYT BMecTe Oostee Tpex et (Yexust)'. B HEKOTOPBIX CTpaHaX pacTOpPXKEHME
Opaka MOXeT MHUIIMIPOBATh TOJIBKO MyxkurHa. B Bypkuna-®aco Mmyx mMo-
KET pa3BeCTUCh C KEHOI MyTeM «OTKa3a» OT Hee.

Poccuiickoe 3akoHOIATeNbCTBO NpeaycMaTpuBaet B11. 2 ¢T. 22 CK P®D, uro
€CJIM CYII He YOeXKIeH B pacIiaze CeMbH, TO OH MOXET JaTh CYIIPYTraM BpeMsI IIJIsT
MIPUMHUPEHUS B TIpeIeIax TpeX Mecs1IeB. B 3aBUCMMOCTH OT 0OCTOSITEIIECTB AeiIa
Cy/ BIIpaBe IO TIPOCh0e CYIpyTa WM 10 COOCTBEHHOM MHUIIMATABE OTKIIAIbI-
BaTh pa30MpPaTEIIbCTBO AeJIa HECKOIBKO pa3, C TeM, OTHAKO, YTOOBI B OOIICH
CJIO>KHOCTHU TI€PUO BPEMEHMU, MPEAOCTABIISIEMbIIA CyTIpyraM J1sl IPUMUPEHUSI,
He MIPEeBHIIIAT YCTAHOBJICHHBIN 3aKOHOM TPEXMECSTIHBIN CPOK.

Cpok, Ha3HAYCHHBIN IJI IIPUMHUPEHUS, MOXET OBITh COKpAIIleH, eCIIN
00 3TOM IIPOCSIT CTOPOHBI, a IPUUNHBI, YKa3aHHBIC UMY, OYIyT IpU3HAHBI
CYIIOM YBaXKMTEIbHBIMU. B 3TUX CIIydasix MOKHO OBITh BEIHECEHO MOTUBHU -
poBaHHOe ompeaeneHne. OnpeneieHue cyma 00 OTIIOKEHUM pa30onpaTeb-
CTBA Jesia I MIPUMUPEHUS CYIIPYTOB He MOXET OBITh 00KaJOBAaHO WU
OIIPOTECTOBAHO, TAK KaK OHO He MPEIISITCTBYET BO3MOXHOCTH JaJbHEHIIIe-
TO OBIKCHMS Aea.

B GonbLIMHCTBE cTpaH npoleaypa NPpUMUPEHUS CYIIECTBYET B BUAE TaK
Ha3bIBAEMOTO pa3ydeHMs, cenmapani (CpoKa pa3aeIbHOTO IIPOKMBAHUS,
KOTOPHII TOJKEH OBITh YCTaHOBJICH cymoM). Hampumep, B 'epmanun Opak
MOXET OBITh PACTOPTHYT, €CJIM CYIIPYTH XUBYT pa3deIbHO He MeHee Toaa
1 TI0JAI0T COBMECTHOE 3asIBJICHIE O PACTOPXKEHUH OpaKa YJIM OHO TTOHAeTCsT
OIHUM W3 HUX IIPA OTCYTCTBUH BO3PaKEHUI APYTOTO CYIIpYyTa, eCIU CYIIpy-
I'Yl IPOXUBAIOT PA3AC/IbHO B TCUCHHE TPEX JIET.

B Utanum ocHOBaHMEM IS TTOAAYM 3asIBJIICHUS O pa3BOAC CIYKUT HaJIM -
Y1e BCTYIIMBIIIETO B 3aKOHHYIO CIUTY PEIICHHUS CY/Ia O IIPEeKPaIIeHI COBMECT-
HOTO ITPOXWBAHMS, 0 KOHCTATAILINH ITPEKPAICHUS] COBMECTHOTO TIPOKMBAHUS
ITO COTJIAIIICHIIO MEKITY CYIIPyTaMM JINOO ITpeKpalieHe TaKOTO ITPOKUBAHMS
10 MEHBIIICI Mepe 3a IBa Tojia IO TTOJavYr 3asIBIICHUS O pa3BojIe.

Bo ®panmum pactop:keHue 6paka JOIMyCKaeTCs IIPH YCIOBUU, UTO CYIIPY-
'Y TIPAKTUYCCKY XXUBYT pa3neIbHO B TCUCHHME IIIeCTH JIeT. Perenue o pa3meib-
HOM IIPOXUBAHUU CYIIPYTOB IPUHUMAETCS B CyIe IO TPEOOBAHMUIO OTHOTO
M3 CYIIPYTOB Ha TeX XXe OCHOBAHMSIX, UYTO U PeIllcHME O pa3Boie. Pa3menbHoe
IIPOXMBaHME He TIpeKpalaeT Opaka, HO IMpeKpalraeT 00s13aTeIbCTBO KUTh

" Cm.: Cakosuy O.M. TTpaBOOTHOLIEHUS CYMPYTOB IO 3apy0ekKHOMY 3aKOHOIATEIbCTBY //
Kypnan poccuiickoro npasa. 2003. Ne 10.
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BMECTE U BJIeUeT 3a co0oit pa3men nmyiecTa. [1o TpeOOBaHUIO OMHOTO M3
CYIPYTOB Uepe3 TPH Tofa PEeIIecHIE O pa3aeIbHOM ITPOXXMBAHIUN MOXET OBITh
peobpa3oBaHo B pelreHne o passoie'. TpeboBaHue O cemapaiuu IeicTBY-
eT B BenukoO6puranuu, bpasunuu u gpyrux crpaHax.

IIpu oToXeHNN pa3doupaTesIbCTBA IeIa O PAaCTOPXKEHUM OpaKa M B3bIC-
KaHUW aJIMMEHTOB Ha AeTell B CBSI3M ¢ Ha3HAUYCHUEM CpOKa ISl IIPUMUPE-
HUS CYIIPYTOB CJIEIYET BBISCHUTH, YIACTBYET JIX OTBETYMK B COMEPKAHNH JIC-
Teid. Ecimy ¢y ycTaHOBUT, YTO OTBETYMK HE BEITIOTHSICT 3TY 00SI3aHHOCTh, OH
BIIpaBe B cooTBeTCTBUY cO cT. 108 CK P® BrIHECTH ITOCTAHOBJIEHHE O Bpe-
MEHHOM B3BICKAHWH C OTBETYMKA AJIMMEHTOB 0 OKOHYATEIIHHOTO PacCMO-
TPEHMSI IeJIa O PACTOPKEHUN OpaKa 1 B3bICKAHUU aTMMEHTOB.

Ecnu e mo ucTedeHNM cpoKa IjIs MPUMUPEHUS UCTEIT IIPOIOoJKacT Ha-
cTanBaTh Ha pa3BoE, CyI 00sI3aH pacTOPTHYTH OpaK HE3aBUCHUMO OT TOTO,
yOeKIeH JIM OH B HEBO3MOXHOCTH COXPAHEHMSI CYIIPYTaMH CEMbH.

Ha mpakTtuke UMeI0T MeCTO caydan 00KaJOBaHMS PEIIeHHUIT O pacTop-
KEeHNU Opaka 1o MOTHBAM BO3MOXKHOCTH COXPAaHCHUS CEMbH, OTCYTCTBUS
MOCTaTOYHBIX TIPUYMH IJI PACTOPXKEHMS OpaKa, 00sSI3aHHOCTH CyIa «IIpH-
HUMAaThb Bce HEOOXOMMMBIC MEPHI IJISI COXpaHEHUSI CeMbHU, a He pa3pyIlaTh
ee» 1 T.11. B Takux ciaydasx BBIIIECTOSIINE CYyIbl, KaK IIPAaBUJIO, OCTaBIISIOT
pelieHue B cuiie, cehiasgch Ha 11. 2 4. 2 ¢T. 22 CK P®, corimacHo KOTopoMy
pacTopxXeHne 6paka IMPOMU3BOIUTCS, €CJIM MEPHI TI0 TIPUMUPEHUIO CYIIPY -
TOB OKa3aJINCh 0e3pe3yIbTaTHBIMU 1 MCTEIl HAaCTauBaeT Ha PaCTOPXKEHUU
Opaka, a TaKKe Ha IPUHIIMIT JOOPOBOJILHOCTH OPaAYHOTO COI03a, KOTOPHIU
peanm3yeTcs He TOJBKO IIpH 3aKII0UeHUH OpaKa, HO U IIPU ero ImpeKpalie-
Hum (1. 1 ct. 1 CK).

Jena o pacTopXXeHUN OpaKa MOTYT pacCMaTPUBATHCS CYIOM TI0 IIPOCh0e
CYIIPYTOB B 3aKPHITOM 3aCeIaHNN, ITTOCKOJIBKY pa30MpaTeIbCTBO AeIa MOKET
3aTparnuBaTh UX JIMYHYIO kK13Hb. CornacHo 11. 2 cT. 23 CK P® pactopxeHue
Opaka IMPOM3BOAUTCS CYIOM HE paHee UCTEUEHUSI OHOTO MECSLIA CO AHSI 10~
JTaY CYIIPyTaMHM 3asBICHUS O paCTOP>KEHUN Opaka.

ITpu paccMoTpeHNHN Aeia 0 pacTOP:KeHUN OpaKa CyI JOJDKEH pa3pelInThb
1 WHBIE CITIOPBI MEXIY CYIIpyraMu, CBI3aHHBIE C pacTopxXeHneM Opaka. Cyn
00s13aH HEe3aBUCHUMO OT MHUIIMATUBLI CYIIPYroB corjacHo 11. 2 cT. 24 CK PO
OIpEeICIINTD:

— ¢ KeM U3 pommTeneit OyayT MpoXnBaTh HECOBEPIICHHOJIETHUE TETH

ITocJie pa3Boja;
— € KOTO M3 pOIMTeNIell M B KAKMX pa3Mepax B3bICKMBAIOTCS aTUMEHTHI
Ha JeTen.

" Cm.: Cakosuy O.M. TTpaBOOTHOLIEHUS CYMPYTOB IO 3apy0ekKHOMY 3aKOHOIATEIbCTBY //
Kypnan poccuiickoro npasa. 2003. Ne 10.
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I'naBa 2. 3akioueHue U IpekpaileHue opaka

JlaHHOE TOJIOXKEHNE IIPOTUBOPEUNT MPUHITUAITY JUCTIO3UTUBHOCTH B Tpa-
JKIAHCKOM IIPOLIECCE M, KAK OTMEYAIOT CIIELINATUCTHI-TIPAKTUKY ', HE IIPUME-
Hsercs cymamu. B To ke Bpems cormacHo 11. 3 cr. 196 I'TIK P® cyn npunn-
MaeT pelleHUe 110 3asBICHHBIM UCTIIOM TPEOOBAaHMSIM, OMHAKO MOXKET BBINTH
3a TIpeIelIbl 3asIBIICHHBIX TPEOOBAHUIL B CIIydasiX, IIPeIyCMOTPEHHBIX (eme-
PaJTbHBIM 3aKOHOM.

B mpaktuke MMeIOT MecTO ciayJau IPUHSITUS PEIICHUI O pacTOPXKEHUN
Opaka 6e3 pacCMOTPEHUS CIIopa O ASTSIX 1 aITMMEHTaX B X ITOIB3Y. Tak, Ompe-
nenernreM BepxoBHoro Cyma PD ocTaBiieHO B crjie pellieHre O pacTOPXKEHUHN
Opaka MexXJy Cynpyramu, UMeroLIuMu o0111ero pebeHka. B jaHHoM pelieHumn
He OTpakeHBI BOIIPOCHI O TOM, C KeM OyIeT ITPOoXMBaTh peOCHOK, 1 O €r0 CO-
nepxannu. Bepxosusiilt Cyn PO MOTUBHPOBAJ 3TO TeM, UTO B CyIe MMEETCS
IIeJI0 00 ocImapMBaHUM 3aIIMCH OTIIOM pebeHKa, a CyIpyTa B CyIeOHOM 3ace-
JTAHUW He TIPOCHIIA CY PEIIUTH BOIIPOCHI O TOM, C K€M 13 CTOPOH OyIeT mpo-
JKMBaTh HECOBEPIIICHHOJICTHUI peOCHOK, O ITOPSIIKE BHITUIATHI CPEICTB Ha €TO
comep:kaHUE U pa3Mepe 3TUX CPEICTB.

Cynm paccMaTpuBaeT UCKIIOUUTEIBHO TT0 TPEOOBAHUIO CYIIPYTOB (OXHO-
IO 13 HUX) CIIOPHI:

— 0 pasmelre UMYIIeCTBa, HAXOISIIETOCs B MX COBMECTHOM COOCTBEHHOCTH;

— 00 agTuMeHTaX, KOTOpbIe OOUH M3 CYIIPYTOB MOJKEH BHIILJIAYMBATH

IpyroMmy.

OmHOBpPEMEHHO C MICKOM O paCTOPXKEHUM Opaka MOXKET OBITh paCCMOTpe-
HO ¥ TpeOOBaHNE O TIPU3HAHNT OPavHOTO JOTOBOPA HEICHCTBUTEILHBIM IO~
HOCTBIO WUIM B YACTH.

Bce 3T BOIIpOCH! MOJKHBI OBITH pa3pellleHbl CyI0M IIPU BEIHECEHUM pe-
IIEHUS O pacTOPXKeHNH Opaka, 3a NCKIIFOUCHHEM CIIOPOB O pa3ielie UMyIIe-
CTBa, €CJIM OHU 3aTParmBarOT MHTEPECHI TPETHUX JIUII. B mocmeaHeM ciaydae,
cornacHo 11. 3 cT. 24 CK P®, cyn MoxXeT BBIIEIUTHL TpeOOBaHME O pas3fese
HMMYIIIECTBA B OTACIBHOE IIPOU3BOACTBO, HAIPUMED, €CJIM UMYIIIECTBO, TTOI-
JIeXXallee pas3uesy, He SIBISIeTCSI COOCTBEHHOCTHIO CYIIPYTOB, a TPUHAIJICKUT
TPETHYM JIMIIaM, HAIIPUMEp POTUTEIISIM CyTIIpyroB. Kpome Toro, B oTIeIbHOe
IIPOU3BOACTBO MOXKET OBITh BBIZICICHO TPeOOBAaHNE O B3BICKAHNH AITMMEHTOB
Ha JIeTeil, ecu Apyrasi CTOpOHA OCIIapUBAET 3aMTUCh 00 OTIIE WIN MaTepH pe-
OcHKA B KHHUTE aKTOB IPakIaHCKOTO COCTOSTHUS.

ITynxr 12 nmocranosiaeHus I[Inenyma BepxosHoro Cymna P® ot 5 Hog-
6pst 1998 r. Ne 15 «O mpuMeHeHNM cylaMu 3aKOHOAATEThCTBA TIPU PACCMO-
TPEHHUU [ O PACTOPKEHUN OpaKa» KOHKPETU3UPYET OCOOCHHOCTH Pa3me-
JIa UMYIIIECTBA CYIIPYTOB, €CJIM CIIOP O HEM 3aTparmBaeT IIpaBa TPEThUX JIHII.

" Cm.: XKyiikoe B. TTIK P® u apyrvie KICTOYHUKU IPakIaHCKOTO MPOIIECCYalTbHOro mpaBa //
Poccuiickas octummst. 2003. Ne 4. C. 12.
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§ 5. IpexkpauieHue o6paka

[IpaBuio o BEIIETICHNN UMYIIECTBEHHBIX TPEOOBAHUN B OTAEILHOE IIPOM3-
BOJICTBO HE pacIIpoCTpaHsIeTCs Ha CIlydad pasesa BKJIAg0B, BHECEHHBIX CY-
IIpyraMy B KPeIUTHBIC OPTaHU3AIIUM 32 CUET OOIINX JOXOI0B, He3aBUCHUMO
OT TOTO, Ha MMsI KOTO 13 CYIIPYTOB BHECEHHI JCHEKHBIE CPEICTBA, TTOCKOIh-
Ky IIpH pa3eie TaKUX BKJIAJ0B IpaBa 0aHKOB WJIM WHBIX KPEIUTHBIX Opra-
HU3aIWil He 3aTparuBaroTcs. Eciin Xe TpeThH JINIIa IIPeIOCTaBIIIM CYIIpyTaM
IeHEeXKHBIC CPEACTBA M MOCICTHIE BHECTH X Ha CBOE MMSI B KpEIUTHBIC Op-
raHW3alliy, TPETHH JIMIIA BIIPaBe MPEIbIBUTH UCK O BO3BPATE COOTBETCTBYIO-
mux cyMM 1o HopmaM ['K PD, KoTopEIii MTOMIEKUAT pAaCCMOTPEHUIO B OTICTb-
HOM IIPOU3BOICTBE.

MoMeHTOM TIpeKpalleHus Opaka, paCTOPTHYTOTO B CyIe, CUMTACTCS
BCTYIUICHHE PEIICHMS Cylda B 3aKOHHYIO CIIIy. B TeueHme Tpex gHeil ¢ Mo-
MEHTA BCTYIUICHUSI pellIeHNUsI B 3aKOHHYIO CUJTY CYII HAIIPABIISICT BBIITHCKY M3
PEIICHMS B OpTraH 3arca 1o MecTy TOCyIapCTBEHHOI perucTpalliy 3aKII0ve-
Hust Opaka. B coorBerctBuu ¢ 11. 3 ¢1. 169 CK P® naHHoe mpaBuiio He pac-
IIPOCTPAHSIETCS Ha ClIy4an, Koraa 6pak Obut pacToprHyT 10 1 mast 1996 r. B co-
orBercTBUM CO CT. 40 KobBC PCOCP 1969 r. 6pak cunTajcs mpeKpaiieHHbIM
C MOMEHTA PETUCTPALINU PACTOPKECHMS B KHUTE 3aITCH aKTOB TPaXKIaHCKOTO
coctostHUSI. KpoMme Toro, y cynoB He ObIIO 00SI3aHHOCTH IIPEACTABIISITh B OP-
raHbI 3arca BBIIMMCKU U3 PEIIeHNI O pacTOpXXeHUH Opaka. Takum odpa3om,
€CJI HU OJIWH M3 CYIIPYTOB He 00paIlajics B OpraH 3arca ¢ Ipoch00ii 0 peru-
CTpally PacTOPKEHMS OpaKa, TO UX OpaK CUYUTAJICSI COXPAHEHHBIM, HECMO-
TPSI Ha BBIHECEHHOE CyIeOHOE pPellcHIe.

T'ocymapcTBeHHAsI peTUCTpalisI pacTOPXKEeHUSI Opaka Ha OCHOBAaHHUU pe-
IIEHUS CyIa MOXET OBITh ITPOM3BeIeHA B OpTaHAX 3arca TAKKe IO MECTY KM~
TEJbCTBA OBIBIINX CYIIPYTOB (10000 M3 HUX) Ha OCHOBAHUM BBIIIMCKHU M3
pelIeHNs CyIa 1 3asIBIICHNUS OBIBIIIMX CYIIPYTOB (OMHOTO M3 HUX) WM 3asiBIIe-
HHS OIIeKyHa HeaeecIocooHoro cympyra (1. 1 ct. 35 denepaabHOro 3aKoHa
«0O6 aKkTax TpakIaHCKOTO COCTOSTHUST» ). [Ipy BHECEHUN B KHUTY 3aITACH aK-
TOB IPAKIAHCKOTO COCTOSTHUS 3aITICH O PACTOPKEHNU OpaKa CYIIPYTY I10 €To
JKeJIAaHMIO0 MOXET OBITh Bo3BpallleHa 1oopadHast hamuiust. Cynpyru BIIpaBe
BCTYIIUTH B HOBBII OpaK JIUIIb TTOC/IE TTOJIYICHUSI CBUIETEILCTBA O PAcTOP-
JKeHUM Opaka B opraHe 3arca o MeCTY JKUTeIbCTBA JTI000T0 U3 HUX WX 110
MeCTy TOCYIAPCTBEHHOU PETUCTPAIINU 3aKJIIOUCHUS Opaka.
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T'itaBa 3. I1PABA 11 OBSI3AHHOCTH CYTIPYTOB

§ 1. JIuunbie npaBa u 00SI3aHHOCTH CYNIPYTOB

XapakTepu3sys MpaBa U 00sI3aHHOCTU TpaXaH, 3aKOHOAATE/b B MEPBYIO
odepenb UCXOMUT U3 rojtoxkeHnit Koncruryiu PD, rioe yrBepkmaeTcst TpruH-
LIMIT paBeHCTBa rpaxaaH. B yactHocTH, B cT. 19 OCHOBHOTO 3aKOHa Mpeay-
CMOTPEHO, UTO 8ce pasHvlL neped 3aKoHoM U cydom. Ilpu smom eocydapcmeo ea-
PaHmupyem pageHcmeo npas u ceo000 4eno6eka U epaicoaHuHa He3asucumo
om noaa, pacwvl, HAUUOHANLHOCMU, A3bIKA, NPOUCXONCOCHUS, UMYULECMBEHHO-
20 U 00AICHOCMHOR0 NOAOICEHUS, MECIA ICUMENbCIMEA, OMHOULEHUS K peaueul,
ybexcoeHull, NPUHAOAEICHOCMU K 00UeCMBeHHbIM 006e0UHEHUAM, 4 MAaKice Opy-
eux oocmosmenveme. 3arpenialoTcs J00bie (PopMbl OrpaHUYEHUS MPaB I'pa-
XKIIaH T10 TIPU3HAKaM COLIMAIbHOW, pACOBOM, HALIMOHAJIBHOU, I3bIKOBOU WJIU
PETUTUO3HON MPUHAIIEXKHOCTU. Mydcuuna u JdceHuuHa umerom pasHole npa-
8a U c60000b! U pasHbvle B03MOICHOCMU 015 UX Pearu3ayuu.

CeMeiiHbli Komekc, pa3BuBas noyoxenue Koncruryunu PD, ykasniBa-
eT B cT. 31 Ha TO, YTO KaXIBI U3 CYIIPYrOoB CBOOOICH B BEIOOPE poa 3aHsI-
THi, mpodeccun, MeCT TpeObIBAHUS M XUTEILCTBA. BMecTe ¢ TeMm cympy-
JKE€CKVe OTHOLIEHUS TIPenoaraoT CorlacoBaHue NHTEPECOB CYyMpPYyroB.
B coorBerctBum ¢ 1. 2 1 3 cr. 31 CK P® Bornpocsl MaTrepuHCTBA, OTLIOB-
CTBa, BOCIIUTaHMs, 00pa30BaHUs ACTCH U IPYTHe BOMPOCHI KU3HU CEMbU
pelaTcs CynpyraMmyu COBMECTHO UCXO/IST M3 TIPUHIIMTIA PABEHCTBA CYTIPY -
roB. Cynpyru 00si3aHbl CTPOUTH CBOM OTHOIIIEHUSI B CEMbE Ha OCHOBE B3au-
MOYBaXKEHMS U B3aMOITIOMOIIIU, COACHCTBOBATD 0JIATOMONIYYUIO U YKPEIT-
JICHUIO CeMbH, 3a00TUTHCS O 0JIATOCOCTOSTHUU U PAa3BUTHU CBOUX JCTEH.
Heo06xoamumo moguepKHyTh, UTO B3aUMOIEICTBUE Y COBMECTHOE pellieHe
BOIPOCOB XKU3HU CEMbHM HE MOTYT TPAKTOBAThCS KaK ylIeMJICHUE IPaB 10
B3aMMHOMY COTJacHuio; Ha000pOT, Opak He TpeamnoaraeT, a 3aKOH Mpsi-
MO 3allpelllaeT MpeKpaeHne Ui U3MeHEeHNE TMIHBIX TIPaB OJHOTO WU
oboux cynpyroB. HanoMHuM (pyHAaMeHTaIbHOE MOJOKEeHUE, OCHOBAHHOE
Ha cT. 55 Koncturyunu P® u ct. 1 'K PO, BhIpaxkeHHOE TPUMEHUTEIb-
HO K ceMeiiHOMY 3akoHomaTeabCTBy B I1. 4 ¢T. 1 CK P®: «IlpaBa rpaxnaH
B CEMBE MOTYT OBITh OTPAHMYECHBI TOJBKO HAa OCHOBAHUHU (helepaTbHOTO
3aKOHa U TOJILKO B TOW Mepe, B KaKOil 3TO HEOOXOAMMO B LIEJISIX 3alIUThI
HPaBCTBEHHOCTH, 3MOPOBbsI, TIpaB M 3aKOHHBIX MHTEPECOB IPYIUX YIECHOB
CEeMbM U MHBIX I'PaXkIaH».
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I'nasa 3. [1paBa 1 0013aHHOCTH CYTIPYTOB

B nipaBoBOii UTEpaType YAEIEHO JOCTATOYHO BHUMAHUSI PABHOMY IIpa-
BY TpaKIaH Ha TPY.I 1 BEIOOP poa 3aHATHI u mpodeccuit'. [Tomaraem, uro,
HU3yyasi JaHHYIO Ipo0JeMaTUKY, CIeayeT YUUTHIBATh HOPMbI, COAepKaIlle-
cs1 Bo BeeoO1eit nexmapainu mmpas yeoBeka’, B KoHBeHIIMM 0 paBHOM 00-
palleHUU U PABHBIX BO3MOXKHOCTSIX [IJIS1 TPYASIIMXCS MYXKUYMH U XKEHIIUH:
TPYISALLIMECH C CEMENHBIMU 0013aHHOCTAMU OT 23 nioHd 1981 . Ne 156" u B
JIPYTUX MEXIYHAPOIHO-IIPABOBBIX aKTaX, Ha KOTOPHIX 0a3UpyeTcs: U COBPE-
MEHHOE OTeUECTBEHHOE 3aKOHOIATEeIbCTBO.

CornacHo 4. 1 cT. 37 Koncturyunu P® tpyn cBodoaeH. Kaxnplii nme-
€T IIPaBO CBOOOIHO PACIOPSIKATLCS CBOMMU CIIOCOOHOCTSIMU K TPYY, BbI-
OGupath poj AeSTEIbHOCTH U Mpodeccuio. [1py 3TOM HUKTO HEe MOXET ObITh
OorpaHMYeH B TPYAOBBIX IpaBax U CBOOOMAX WJIU MOJy4aTh KaKKe-11u0o mpe-
mmymectsa (cr. 3 TKY).

Yro KacaeTcs mpaBa CyIpyroB Ha CBOOOY IlepeaBIKEHMS, BEIOOP MecTa
IpeObIBaHUS U MecTa XKUTeabcTBa, TO B ¢T. 20 'K P® ykasbiBaeTcs: «Me-
CTOM KUTE/IbCTBA IIPU3HAETCSI MECTO, TI€ IPaXKIaHWH ITOCTOSHHO WM IIpe-
MMYIIECTBEHHO IIPOXUBAET.

MecToM XUTEIbCTBA HECOBEPIIEHHOJETHUX, HE JOCTUTLINX YEThIPHA -
IIIATH JICT, WIK TPaXKIaH, HaXOISIIMXCS IO OITEKO, IIPU3HACTCS MECTO KU -
TEJILCTBA MX 3aKOHHBIX IIPEACTABUTENICI — POAUTENEH, YCHIHOBUTEIEH UIn
OIIEKYHOB».

3akoH PO ot 25 mionsa 1993 r. Ne 5242-1 «O npaBe rpaxknaH Poccuiickoii
Depnepanuy Ha CBOOOMY HEPEABIKEHMS, BBIOOP MeCTa MPeObIBAHUS U K-
TeJIbCTBA B npeaenax Poccuiickoit Menepannu» (nanee — 3aKOH O IIpaBe Ipa-
JKJIaH Ha CBOOO/Y MepeaBIKEHNUST) BMECTO IIPOMMCKU BBEJI PErMCTPALIMOHHBIIA
yuer rpaxngad Poccun’. B manHOM 3aKoHe yKa3bIBaeTCS Ha TO, YTO PETUCT-
palyst Ux OTCYTCTBHE TAKOBOM HE MOXET CIYXKUTh OCHOBAaHUEM OrpaHuYe-
HUS WIU YCIIOBUEM PEATU3alluKY MTPaB U CBOOO IPaKIaH.

Ewe coBceM HeaBHO 3aKOHOIATEILCTBO U COOTBETCTBEHHO CyaeOHast
MpaKTHKa MOYTU BCEraa CBSA3bIBAIM IIPABO IPaKaaH Ha IPOXKUBAHUE B KU~
JIOM IIOMEILLEHHU C IIPOIUCKOI. [1o maHHOMY BOIIPOCY ObLIIO COOTBETCTBYIO-
1mee pa3bsicHeHUe B roctaHoBieHuM [Inenyma Bepxosnoro Cynma CCCP
ot 3 ampenst 1987 r. Ne 2 (11. 7) «O mpakTrKe IpUMEHEHMS CyIaMU SKIJTHIII-

! Cwm., HanipuMep: KommenTapuii k TpymoBomy konekcy Poccuiickoit @eneparyiu / OTB. per.
E.H. Cunopenko; M-Bo octurinu P®. M.: FOpaiit-Wsnar, 2007.

’ Bubaunoreuka Poccuiickoii raserst. 1999. Boir. 22—23.
® C3 P®. 1997. Ne 44. Cr. 5020.

¢ Tpynosoii konekc Poccuiickoit @eneparmu ot 30 nekadpsi 2001 . Ne 197-D3 (nanee — TK PO,
TK) // C3 P®. 2002. Ne 1 (4. 1). Cr. 3.

° Benomocti Chesna HapoaHbIX femnytatoB 1 BepxoBHoro Cosera PD. 1993. Ne 32. Cr. 1227.
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§ 2. IMy1LIECTBO CYIIPYroB, HAXKUTOE BO BpeMsi Opaka

HOTO 3aKOHOAATeNbCTBa»' . OQHAKO ¢ IPUHATHEM 3aKOHA O TIpaBe IpaxiaaH
Ha cBobony repensrkeHus u Koncturynum PP 1993 r. Hopma, conepxka-
masgca B 4. 1 ¢1. 54 2KK PCOCP, BcTynuiia B IpOTUBOpEUYHE C YKa3aHHBIMU
aKTaMHM U Kak clieacTBue npu3Hana KoncruryimonHeM Cynom P® HekoH-
crutynroHHoi (KK P® momoGHBIX HOPM HE COIEPIKUT).

ITpaBo BeIOOpa cynpyrom dbamumu perinameHtupyetcs ct. 32 CK P®D. [lan-
HOE TIPaBO MOXET OBITh PeaIM30BaHO TPEMSI CITOCOOAMH.

[lepsrrit — cynpyeu coxpansiom ceou pamuauu (MHOTIA MX HA3BIBAIOT «II0O-
OpauHbic (PaMIUTUIT»).

Bropoii — cynpyeu evibuparom 00wy u3z dobpaursix pamuiuii B KauecTBe 00-
e paMuanm.

Tpetuit — odun u3 cynpyeos (uau oba) npucoedursem K ceoeil pamuauu pa-
muauio dpyeoeo cynpyea. I1pm 3ToM 00pa3yeTcs nBoiiHas paMUIrs (HarpuMmep,
Cunopo-MBanoB). TpoitHas (pamMuIms He TOoImycKaeTcs.

Ilepemena dhaMuIMK OTHUM U3 CYIIPYTOB HE BIICUET 3a COOOM TIepeMeHy
daMuIMKM ApYroro cymnpyra.

CiemyeT MeTh B BUIY, YTO B CJIydae pacTOP>KEHMS OpaKa CYIIpyTH BIIpaBe
COXPaHUTH OOIIYI0 (PAaMUIIIIO YIIK BOCCTAHOBUTD CBOU JOOPAYHBIC (DAMIIHN.

§ 2. imymecTBO CynpyroB, HA;KHTOE BO BpeMsi Opaka

B cootBeTcTBUM o cT. 35 KoHctuTtyunu P® rpaBo 4yacTHOI COOCTBEHHO-
CTU OXpaHsieTcs 3aKOHOM. Kax bl BpaBe UMETh UMYLIECTBO B COOCTBEH-
HOCTH, BJIaIeTh, ITOIb30BAThCS U PACTIOPSIKATHCS MM KaK ¢IMHOJINIHO, TaK
1 COBMECTHO C IPYTUMHU JINIIAMH.

Bnanmenue, moab30BaHNe M pacIOPsKEHIE UMYIIIECTBOM, HAXKUTBIM CY-
IIpyraMu BO BpeMsI Opaka, OCYIIECTBIISTIOTCS 110 3aKOHY WM ToroBopy. Ko-
HEYHO Xe TaHHOE ACJICHME SIBISICTCS YCIOBHBIM, ITOCKOJIBKY KaK IIepBOE,
TaK ¥ BTOPOE OCHOBaHME perilaMeHTHUpYyeTCs (penepaTbHBIMU 3aKOHOIATEITb-
HBIMU akTamu. ClieayeT 0co00 MOaIepKHYTh, UTO PEryJIMPOBAaHHUE TIPOM3BO-
IUATCS UMEHHO (befepaIbHBIM 3aKOHOAATETbCTBOM, TTOCKOJIBKY OTHOIICHUST
COOCTBEHHOCTH PETYIHNPYIOTCS TPaKIaHCKIM 3aKOHOAATEIHCTBOM, KOTOPOE
B cootBeTcTBUU ¢ KoHCTUTYLMEH PD (CT. 71) OTHOCHUTCS K MCKITIOUNTETh-
Hoi1 KommieteHIIUM Poccmiickoit @enepanmu. HopMaTuBHEBIE aKTHI IO TaH-
HBIM OTHOIIICHUSIM cyObeKTamMu Penepariny MpMHUMATLCS HE BIIpaBe.

Hopwma 1. 1 ct. 34 CK P®: «MMyIlIecTBO, HAXKUTOE CYIIPYraMy BO BpeMsI
Opaka, SIBJISICTCS UX COBMECTHOI COOCTBEHHOCTbHIO» BBITJISIINT KaK MMIIE-

" Cm.: Coopnuk nocraHosieHuit [nenymon BepxoHbix CynoB CCCP u PCOCP (Poccuiickoit
Denepanun) mo rpaxaanckum aenam. M., 1995. C. 171.

> C3 P®D. 1995. Ne 8. Cr. 1708.
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patuBHas (00IIe00sI3aTeIbHAsI), OMHAKO TaHHOE ITOJIOKEHUE HeIb3s pac-
cMaTpUBaTh BHe CBSI3U co cT. 33 CK P®D, a Tak:ke ¢ aHAJIOTUYHOI IT0 CYTH,
HO BbIpa>k€HHOI, KaK HaM MpeACcTaBsieTcs], B 6oJiee JaKOHUYHOU popMme
Hopmoii 1. 1 ¢1. 256 TK PD: « Umywecmeo, naxcumoe cynpyeamu 60 epems
opakxa, s1645emcsi UX CO8MeCmHOL COOCMBEHHOCMbIO, eCall 002080POM MeHCOY
HUMU He YCIMAHO08AeH UHOU pedcum amoeo umyuwecmea (KypcuB Hal. — [1.K.)».

OO0 UMyLIECTBEHHOM JOTOBOPE MEXAY cylpyramu (OpauyHOM JOTOBOPE)
CM. I71. 4 HacTosIIEel pabOTHI.

O611ast COOCTBEHHOCTh CYIIPYTOB SIBJIICTCSI pa3HOBUIHOCTHIO COBMECT-
HOI1 cobcTBeHHOCTH'. OTHOIIEHNST COOCTBEHHOCTH CYIIPYTOB perJIaMEHTUPY-
10T CeMelHBIN KoJeKe, a TakKe psia HopM I'paxkaaHckoro koaekca (ct. 244,
253-256).

Hesasucumo om cnocoba ynacmusi 6 oopmMuposanuu coeMecmHoi coocmeen-
HOCMU cynpyeu umerom pasHvie npaga Ha obuee umyujecmeo. B cyneOHom
MpaKTUKe HEOMHOKPATHO pacCMaTPUBAIMCh CIIOPHI, CBSI3aHHBIE C JIbIOT-
HBIM TIpuoOpeTeHrneM nMyilecTBa. Tak, B Onpenenenun ITpuMopckoro
KpaeBoro cyaa ot 26 uoHsa 2014 r. yka3sIBaJloCh Ha TO, 4YTO 3eMeIbHbIE
YJacTKH, KaK MMPUOOPETEHHEIE 110 TOTOBOPY KYIUIM-TIPOIaKH, TaK U BBIC-
JIEHHBIE B TIeproJ] Opaka, B TOM Yucie U 0e3BO3ME3IHO, OHOMY U3 CYIIPYTOB
Kak JIMILy, UMEIOLIEeMY COOTBETCTBYIOIILYIO JIbIOTY, HE TIEPEeXOsT B pa3aeib-
HYIO COOCTBEHHOCTb, — Ha TaKHe 3eMeJIbHbIC YIACTKHM PACIIPOCTPAHSICTCS
3aKOHHBINA PEXUM UMYIIECTBA CYIIPYTOB’. B oT/IMuMe OT Y9aCTHUKOB JI0JI€e-
BOI1 COOCTBEHHOCTU Y YYACTHUKOB COBMECTHOI COOCTBEHHOCTU HET OIpeie-
JICHHO#1 JOJIX B TIpaBe 00I1Ieii COOCTBEHHOCTH, OHA MOXKET MOSIBUTHCS TOJIb-
KO TIpH BBIICJIC YUIN pasnelie, T.e. B cIydae IMpeKpalleHuUs CYIIeCTBOBAHMS
COBMECTHOI COOCTBEHHOCTH.

B . 2 c1. 34 CK P® naetcs nmpuMepHBIii ITlepedeHb NCTOYHUKOB BO3HUK-
HOBEHMSI TIpaBa COBMECTHOI COOCTBEHHOCTH cynpyroB. OCHOBaHUSIMU BO3-
HUKHOBEHUS TIpaBa 0011Ieit COBMECTHOI COOCTBEHHOCTH CYIIPYTOB SIBJISTIOTCSI
TaKue rpakIaHCKO-TIPaBOBbIE CIEIKU, KaK KyIUISI-TIpojiaa, MeHa, TapeHue
000MM CyIpyram, 1 Jp.

DenepatbHBIM 3aKOHOM MOTYT OBITh YCTAHOBIIEHBI M IPYTHE BUIbI COBMECTHOU COOCTBEHHO-
cru. Tak, B 'K P® yka3biBaeTcsl Ha COBMECTHYIO COOCTBEHHOCTD YWIEHOB KPECThSIHCKOTO (hep-
MepCKOro xosstiicTsa (ct. 257, 258). Kpome Toro, B COBMECTHOI COOCTBEHHOCTU HAXOIUTCS
HMMYIIECTBO OOIIETO MOIb30BaHNUs, TPUOOPETEHHOE WU CO3MAHHOE CalOBOIYECKUM, OTOPOI-
HUYECKUM WM JAYHBIM (HEKOMMEPUYECKUM) TOBAPHUIIIECTBOM (cM. cT. 4 DenepanbHOTO 3aKOHA

«O canoBOAYECKNX, OTOPOTHUYECKUX M JAYHBIX HEKOMMEPYECKIX OObEIMHEHHSIX TPaXaaH» //
C3 P®. 1998. Ne 16. Cr. 1801).

Onpenenenue [TpuMopckoro KpaeBoro cyaa ot 26 uionst 2014 r. mo mery Ne 33-5026 // CIIC
«Koncynbrantllitoc».
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K o0beKkTaM COBMECTHOI COOCTBEHHOCTH CYIIPYTOB OTHOCUTCS UMYIIIE-
CTBO (B TOM YHCJIe UMYIIECTBEHHBIC TIpaBa), IPHOOPETEHHOE CYIIPyTaMy IIpU
COOJTIOICHUHN ABYX YCIOBUIA.

Bo-nepBrIX, umyuecmeo doaxicHo bbimo Haxcumo 6o épems opaxka. Kak cie-
nyer u3 11. 2 ¢T. 256 'K PD, Bemu, npuHauiexXasIime KaxkaoMy U3 CYIIPYTOB
IO BCTYIICHUS B OpaK, HE BXOISIT B COCTaB COBMECTHOTO MMYIIIECTBA.

Bo-BTOpEIX, umyuecmeo 0oaxcro bvimos npuobpemero Ha odujue cpedcmaa.
CormacHo 11. 2 ct1. 256 'K P® u c1. 36 CK P® Bemu, monydeHHbIE OTHUM
M3 CYIIPYTOB BO BpeMsI Opaka B Jap, B IOPSIIKE HACICTOBAHMS UJIU 110 MHBIM
0e3BO3ME3THBIM CACIKAM, SIBISIOTCS €T0 COOCTBEHHOCTHIO M HE BXOIST B CO-
CTaB O0IIIeTO MMYIIECTBA.

3aKoHOIATEIb, YCTAaHABIMBASI IIPABUJIO O COBMECTHOI COOCTBEHHOCTH CY-
IIPYTOB, IejacT UCKITIOUCHIE, Kacaroleecs CyabObI BEIei MHINBUIYaTIbHO-
'O MOJIb30BaHMs. Takoe MMYIIECTBO, KPOME IParolieHHOCTEN 1 APYTUX ITPEe-
METOB POCKOIIIH, IIPU3HACTCS €IMHOJIMYHON COOCTBEHHOCTBIO TOTO CYIIPYTa,
KOTOPHII MU TI0JI30BAJICS.

B cocTtaB cOBMECTHOTO UMYIIIECTBA MOXET OBITh BKJIIIOUCHO JII000C IBH-
KNMO€ M HeIBIKMMOE UMYIIECTBO, HE U3BSITOE M3 IPakIaHCKOTO 000-
poTa: IeHbru, MeOeb, IIeHHbIe OyMaru, JKMBOTHBIC, KIJIbIC TIOMEIICHUS,
MIPEINPUITUS, 3eMeJIbHbBIC YIACTKU U T.I1. UMyIIIecTBO, HAXKUTOE CYIIpyra-
MM BO BpeMs OpakKa, OTHOCUTCS K COBMECTHOI COOCTBEHHOCTH HE3aBUCH-
MO OT TOTO, Ha KOTO KOHKpeTHas Bellb odopmiieHa. Hammpumep, aBTomMo-
OMJTb MU KOOTIepaTUBHAS KBapTHPA, TIal 3a KOTOPYIO BRITUIAYEHBI, 329aCTYIO
0(bOPMIISTIOTCST Ha OHOTO U3 CYIIPYTOB, MEXKITY TeM IIPH COOTIOACHUH BhIIIIE
PacCMOTPEHHBIX YCIOBUI TaHHOE MMYIIIECTBO SIBIISIETCSI COBMECTHOI CO0-
CTBEHHOCTBIO CYIIPYTOB.

B 0630pe cyneonoit npaktnku BepxoBHoro Cyma P® 3a I11 kBaptan 2002 r.
o rpaxkmaHckuM neiaM (yTB. [Toctanosmernuem Ipesnmnyma BepxoBHoro
Cyma P® ot 4 nekabpsa 2002 1.)' comepXUTCS BOIIPOC: MOMIEKAT JIU BKITIO-
YEeHUIO B COCTAaB COBMECTHOM COOCTBEHHOCTHU CYIIPYTOB aKIIMU, IIPUOOpE-
TeHHBIC OMHUM M3 CYIIPYTOoB MPU NMPUBATU3AIINN TPEAIPUSITHS 10 JIBTOT-
HOM TToAITMcKe?

B otBeTe ykazaHo, 4yTo B cooTBeTCTBUM C 11. 2 cT. 34 CK P® x nmymie-
CTBY, HaXXUTOMY CylIpyramMu Bo BpeMs Opaka (001leMy UMYILECTBY CYIIpPY-
TOB), OTHOCSITCSI TOXOABI KaXKIIOTO M3 CYIIPYTOB OT TPYHIOBOI NESITCIIbHOCTH,
IpeIIpUHUMATEIbCKOM TeSITeIPHOCTA U Pe3yIbTaTOB MHTEICKTYaTbHOM
IEeSITeTbHOCTH, TTIOTYYCHHBIC MU TIEHCHH, TIOCOOMSI, a TAKIKE MHBIC TCHEX-
HBIC BBITUIATHI, HE MMEIOIINE CIICIIMAILHOTO IIeJIeBOr0 Ha3HAUYCHUS (CyM-
MBI MaTepHaTbHOI TOMOIIK, CYMMBI, BEITIZIAYCHHBIC B BO3MEIIICHHE YIIIeP-

" BrouieTeHb Bepxosnoro Cyma P®. 2003. Ne 3. C. 10.
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0a B CBSI3U C YTPATO TPYAOCIIOCOOHOCTU BCIIEACTBUE YBEUbsI UM MHOTO
ITOBPEXKICHUS 300POBhs, U Ap.). OOIIMM UMYIIIECTBOM CYIIPYTOB SIBIISIIOTCS
Takxke MIPUOOpPETEHHBIE 3a CUET OOIIUX JOXOI0B CyIIPYTOB IBUKUMbBIC U HE-
JBIXKMMBIE BElU, LICHHbIE OyMaru, rnau, BKJaabl, 1011 B KalIMTajle, BHECEH-
HbI€ B KPEAUTHbBIE YIPEXKICHMS UM B MUHBIE KOMMEPUECKKE OPraHu3aluu,
1 JTI000€ IPyroe HAXKUTOEe CYIpyraMyu UMYIIECTBO HE3aBUCUMO OT TOTO, Ha
HMSI KOTO M3 CYIIPYTOB OHO MPHOOPETEHO JIMO0 Ha UMS KOTO MJIM KeM 13 CY-
MIPYroB BHECEHBI IEHEXXHbIE CPEICTRA.

Takum oOpa3zom, eciau 3TU LIeHHbIe OyMaru ObLIM MOJIyYeHbl CYyIIPYyroM
B pe3yJIbTaTe eTo TPYIOBOIO YIACTHSI Ha PUBATU3UPOBAHHOM TIPEATIPUSITHI
B ITepuoJ1 Opaka, TO OHM SIBJISIIOTCSI COBMECTHBIM UMYIIIECTBOM CYNpyroB. Eciun
»Ke OHM ObUTH IIPUOOPETEHBI XOTS ¥ BO BpeMsI OpakKa, HO Ha IMYHbBIE CPEACTBA
CynpyTa WIU MIPUYUTAIOTCS €MY 3a TPYIOBOE yUYacThe B pabOTe MPEANPUATUS
JI0 BCTYILIEHYS B OpaK, OHU He JIOJDKHBI BKIIIOYAThCsI B 0011Iee MMYIIIECTBO CY-
MIPYTOB, TaK KakK He ObLIM HAXKUThl MU B IIEpUOJ1 Opaka.

Cornacho 1. 3 ct1. 34 CK P® npaso na obuee umywecmeo cynpy2oe npu-
Haonexucum maxnce Cynpyey, Komopbulii 8 nepuood opaKa ocyuecmensin eedenue
domauine2o x0351icmea, yxoo 3a 0emvMu Uy no Opy2um YeadcumebHbiM npu-
YUHAM He umen camocmosmenvhoeo doxoda. I1lpu atom Komekc He maeT uc-
YEepIIBIBAIOIINI TTepeueHb YBaXKUTEIbHBIX IPUUMH, Ha3bIBasi TOJbKO BE:
BeleHue TOMAIHEro X03siCcTBa U yXon 3a neTbMu. [lpeacrasisiercs, 4To
YBaXXUTECITbHBIMU MTIPUINHAMH CJIEAYET CINTATh OTCYTCTBUE CAMOCTOSITEITb-
HOTO JI0X0JIa B CBSI3U ¢ 00JIe€3HbIO, Yy4e00ii, CPOUHOI clTy>K00i1 B BoopyskeH-
HbIXx Cujax 1 T.1I.

B Tex cityuasix, Korga Cynpyru siBsiioTCsl y4aCTHUKAMK COBMECTHOM C00-
CTBEHHOCTH, OHM, cortacHO cT. 253 TK P® u cr. 35 CK P®, coobma Biage-
10T U ITOJIB3YIOTCSI OOIIIMM MMYIIIECTBOM. PacriopspkeHue TaKuM MMYIIECTBOM
OCYILIECTBIISIETCS CYIPYraMHU 110 B3aMMHOMY coriacuio. B ciydae pacmopsixke-
HUSI OOIIMM UMYILECTBOM OJHKMM U3 CYIIPYTrOB 3aKOHOJATEJIb YCTAHABIUBAET
MPE3YMIIINIO COTJIacHsI BTOPOTo cynpyra. [1py oTcyTcTBrUM coriacust BTOPOit
CYIIPYT BITpaBe TPeOOBATh MPU3HAHUSI CYIOM HEAECUCTBUTEIBHOCTH CIEJIKH IO
PaACIIOPSIKEHUIO OOLIMM MMYIIECTBOM JIMIIb B CIIydae, €CJIM Ipyras CTOpOHa
CIEJIKM 3Hajia Tu0Oo JOoJIKHA Obla 3HATh O TAKOM OTKa3e.

B I'paxxnaHckom Kojiekce Mpe3yMIIIusI COTJIacst He OTpPaHNIMBaIach B -
JIOM OTYYXKIAaeMOI'0 MMYIIEeCTBa JIMO0 (hopMOil JoroBOpa 00 OTYYXKIECHUU.
Ho BcrymuieHus B cuity CeMeiHOTO KoJeKca CyIpyr MOT CAMOCTOSITENIbHO
Mpoaath (WIK PacHOPSIIUThCS MHBIM 00pa3oM) JIl000e UMYILECTBO, BKIIIO-
Yyas HeIBUKUMOCTb.

Cratbs 35 CK P® nmukBunupoBaia JaHHBII ITpo0est, yKa3aB Ha HEOOXOIM -
MOCTb HOTapUAJIbHOTO YIOCTOBEPEHMSI COIIACKSI BTOPOI'O CYIIpyra B CIIydasix:
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—  OTYYXICHUS APYTUM CYIIPYTOM HAXOMSIIEICsT B COBMECTHOI COOCTBEH-
HOCTH HEIBUKUMOCTH;

— COBEpIICHUS CACIKU, TPEOYIOIIeil HOTapUAIbHOTO YIOCTOBEPECHUS
" (MJIA) TOCYIAapCTBEHHOM PETUCTPAIIUH.

[Tpu oTcyTcTBUM HamIexkame o(popMICHHOTO COTJIACHS CYIIPYT B TeUE-
HUeE rola BIpaBe TpeOOBaTh MPU3HAHUS CACIKU HeneiicTBUTeIbHOM. Oue-
BUIHO, YTO paccMaTpuBaeMast HOpMa IMOCTYKUT 3alIUTON CEMbU OT HEO0-
JIYMaHHBIX pellleHnit HepaaguBbIx cynpyroB. [Tpu atom HopMma cT. 35 CK PD
He mpoTuBopeduT ['pazkmaHCKOMY KOIEKCYy, MOCKOJBKY B 1. 4 cT. 253
I'K P® roBoputcs 0 BO3MOXHOCTH YCTAHOBJICHUS OTIIMIHOTO OT JaHHO-
ro Kozxekca pexxmMa BiIaaeHMs, TOJIb30BAHUS U PACIIOPSIKEHUST COBMECT-
HOI COOCTBEHHOCTBIO.

ITocne cMepTH MepeKUBIIETO CYyIpyra — y4acTHUKA COBMECTHOM CO0-
CTBEHHOCTH HACJIEICTBO OTKPHIBAETCS B OOIIEeM MOpPSAKe. 3HAYUT, €CIU
€CThb 3aBelllaHMne, TO K HACJIeIOBAHUIO TIPU3BIBACTCS IO (M), YKa-
3aHHOe B HeM. Eciii ke 3aBelraHus HET, TO UMYIIECTBO, IIPUHAIICKAIIEe
CYIIPYTY €IWHOJIUIHO, M IIPaBO Ha IO B COBMECTHON COOCTBEHHOCTHU
TePeXoasIT HacleIHUKAM TIepBOI odepenu, K YUCITY KOTOPBIX OTHOCUTCS
u cympyT yMepirero. Hampumep, cynpyru Ha MOMEHT CMEPTHA OITHOTO M3
HUX UMEJIN Ha IIpaBe COBMECTHOUN COOCTBEHHOCTH, KPOME ITPOYETO MMY-
mecTBa, KBapTupy. Ilpu 3TOM 3aBeliaHusI He OBLIO, a 3HAYMUT, HACICHO-
BaHUE IOJIKHO OCYIIECTBIISITHCS 110 3aKOHY. C y4eTOM TOTO 4TO Y CYIIPY-
OB MMEIOTCSI IBOE ETeil, HACIEICTBO OTKPHIBACTCS Ha | /, oI B TIpaBe
COOCTBEHHOCTHU Ha KBapTUPY, T.€. PACIIpPENesIsIeTCsI Ha TPOUX HACIIETHY -
KOB B paBHBIX TOJISIX — IEPEXMUBIIETO Cynpyra u aBoux aeteid. [1pu aTom
TIEePEKUBIINI CYIIPYT BIIpaBe MOAATh 3asIBICHNE 00 OTCYTCTBUU €TO MO
B UMYIIECTBE, IPUOOPETEHHOM BO BpeMs Opaka. B aTom ciygae Bce 3T0
MMYIIECTBO BXOAUT B cOCTaB HacyencTsa (1. 33 moctanoBiaeHus [Inenyma
Bepxosaoro Cyma P® ot 29 masg 2012 1. Ne 9 «O cymeOHOIT TTpakKTUKE 110
JeJIaM O HACJIETOBAHUN»').

Hapsimy ¢ umytmmectBoM, IIpUHAIIIEKAIITAM CYTIPYTraM Ha IIpaBe o0I1Ieit co0-
CTBEHHOCTH, KaXXIOMY 13 CYIIPYTOB MPUHAIICXKUT Ha TIpaBe eAMHOIMIHOMN
(MHINMBUIYATbHOM ) COOCTBEHHOCTH TO MJIM MHOE MMYIecTBO. CocTaB 1 KO-
JIMYECTBO TAKOTO MMYIIIECTBA 3aBUCSIT OT Pa3IMIHBIX IOPUINICCKIX (PaKTOB.

Hmywecmeo, npunadaedxcauiee Kaxicoomy u3z cynpyeos (pasoenvHoe umyuie-
cmeo), deaumces (Moducem 0eaumovCst) Ha Mpu 4acmu.

Bo-tiepBhIX, dobpaunoe umyujecmeo, T.e. UMYIIECTBO, IIPUOOPETEHHOE
IO 3aKJII0UeHUs Opaka. BaskHO OTMETUTB, YTO TaKKe HE SIBJISICTCS OOIIUM
COBMECTHBIM MMYIIECTBO, IPUOOPETEHHOE XOTS M BO BpeMs Opaka, HO Ha

" Broserens Bepxosroro Cyma PdD. 2012. Ne 7.
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JIMYHBIE CPEACTBA OMHOTO M3 CYIIPYTOB, IIPMHAIJICKABIINIE MY IO BCTYILIC-
HUA B 6pak’.

Bo-BTODBIX, 6e3603Me30H0 npuobpemerHoe umMyuecmso, T.e. UIMYIIECTBO,
pruoOpeTeHHOE BO BpeMsI Opaka 1o 6e3BO3ME3THBIM TpakIaHCKO-IIPaBO-
BBIM cIeiikaM. K TakuM chenkam 3aKOH OTHOCHUT HacjiedOBaHUE, JOTOBOP
IAapeHUsI, a TAaKKe IMIPUOOPETeHNE JKUIOTO IIOMEIIICHMS B TIOPSIAKE ITPUBATH-
saruu’. [ocynapcTBeHHBIE 1 MHBIE HATPAIbl TAKKE OTHOCSTCS K pas3feabHo-
MY UMYIIECTBY.

B-Tpetpux, undueudyasvroe umyuiecmeo, T.e. BeIIU WHIUBUIYATbHO-
IO TTOJI30BaHNsS, B TOM YKCJIE U TIPUOOPETECHHBIC 3a CUET OOIINUX CPEACTB.
B cr. 36 CK P® HasbIBaloTCsI TOJIBKO OJIEK/1a U 00yBb, HO HE TaeTCsl McUep-
MBIBAIOLINI TTepeUIeHBb TAKOTO UMYIIIeCTBa. BMecTe ¢ TeM o4eBMIHO, YTO K Ta-
KIM BelllaM CJIeIyeT OTHECTH U OeIbe, ¥ TIPEAMETRI IMIHOM TUTUCHBI, U APY-
rO€ UMYILECTBO, B OOBIYHBIX YCIOBUSX MTPEIHA3HAYEHHOE ISl UCTIOIb30BAHUS
TOJIBKO OTHUM JIULIOM.

HckmoyeHne 13 JaHHOTO IIpaBUJjIa COCTABIISICT JIUIITb MMYIIIECTBO, OTHO-
csIIeecs K IparolieHHOCTSIM 1 MHBIM IIPeaIMeTaM POCKOIIIN.

CornacHo cT. 37 CK P® uMy1iecTBo Kaskaoro U3 CyrpyroB MOXET OBITh
MPU3HAHO WX COBMECTHOI COOCTBEHHOCTBIO, €CJIM OYIEeT YCTAHOBICHO, UTO
B IIeprof Opaka 3a c4eT OOIIEeTro MMYIIECTBA CYIIPYTOB MJIM UMYIIECTBA KasKIO-
IO U3 CYIIPYTOB JINOO TpyAa OMHOTO M3 CYIIPYTOB OBLIN ITPOM3BEIACHBI BIOXKE-
HUSI, 3HAYUTETHHO YBETMIMBAIOIINE CTOMMOCTD 3TOTO MMYIIECTBA (KaITNTaIb-
HBII PEMOHT, PeKOHCTPYKIIVS, IIepeo0OpyIOBaHNE U 1Ip. ).

O0BEKTOM TaHHOI HOPMBI, KaK IIPaBMJIO, BEICTYTIACT IIEPBOHAYATILHO TTPH -
HA[JIEXABLIEE OMHOMY U3 CYIIPYTOB HEABMKMMOE UMYILIECTBO: XWJIOW TOM,
KBapTUpa, Tapax, MPeAIPUsITAC, PEIHOE CYTHO U T.I. JIJIsT Mpu3HaHUS TaKo-
0 UMYIIECTBA OOBEKTOM O0IIei COOCTBEHHOCTH CYIIPYTOB HEOOXOIMMO Ha-
JIMYYE IBYX OOCTOSITENIBCTB: TEXHMYECKOTO U IOPUIMIECKOTO.

K TexHImIecKOMY OTHOCHUTCS OCYIIECTBICHNE PEKOHCTPYKIINH, KAITUTATb-
HOTO PEMOHTA, epeodOpyA0BaHUS, HANCTPOUKHU U T.II.

K ropummraeckomy ciaenyeT OTHECTH IPU3HAHUE CYIOM YBETMUCHUS CTOMMO-
CTH OOBEKTA 32 CUET BBIIICHA3BAHHBIX TEXHIIECKIX 00CTOSITeIbCTB. Ha mpakTi-
K€ CyIBl YIUTBIBAIOT TOJIBKO CYIIECTBCHHOE YBEIMICHIE CTOMMOCTHY MMYIIIeCTBA.

" TMocraHoBneHue ITnenyma BepxoBHoro Cyna P® ot 5 Hosi6pst 1998 1. Ne 15 «O npumeHeHnn

CyIaMu 3aKOHOIATEIbCTBA IIPU PACCMOTPEHUH JIeJT O PaCTOPKeHMM Opaka» // Poccuiickast ra-
3eta. 1998. 18 Hos16ps1; bubnanoreuka Poccutickoit razetsl. 1998. Boim. 34.

Criemyet UMeTh B BUILY, YTO B MepBOHavaibHOI penakiyu 3akoHa PCOCP ot 4 utonst 1991 1.
«O npuBatuzaumu xunuiHoro ¢hounaa B PCOCP» npeanarancst KOMGMHUPOBaHHbIH c11OC00,
T.e. 18 KB. M Ha WwieHa ceMbH TUTIOC 9 KB. M Ha CEMbIO OECIUIaTHO; €CJIM TUIoLIanb ObUia 60JIb-
1ie, TO ee cieqoBaio BbiKynath. OnHako 3akoHoM PCOCP ot 23 nekabpst 1992 r. mpexycmo-
TpeHa «OecIuiaTHas nepenaya B COOCTBEHHOCTh TPaXIaH 3aHUMAaeMOro MU KUJTbsi» He3aBU -
CHMO OT IJIOIIA/IH.
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§ 3. Paznesn obuiero uMyiecTsa Cyrnpyron

Kaxk Bepno ormeruna JI.I'. Ky3HeuoBa, peub UIET O «IIepeBOAL» CAMOIO
MMYIIIECTBA U3 pa3psia pa3neabHOTo B paspsia obiero, copMectHoro. [Tpu
5TOM HETIPaBWILHO OTHOCHUTH K COBMECTHOI COOCTBEHHOCTHU CYIIPYTOB HE
caMy Belllb, CTOMMOCTb KOTOPOI YBEIMIMIACH B pe3yJIbTaTe IIPON3BEICHHBIX
B Hee BJIIOKEHU, a JIWIITh YaCTh BEIIIM, COOTBETCTBYIOIIYIO CYMME, Ha KOTO-
PYIO YBEINUMIIACH €€ CTOMMOCTE' .

Ecnm mHOE He yCTaHOBJICHO TOTOBOPOM, TO CYIIPYraM, SIBJISIOIIMMCS
YJIeHaAMHU KPECThIHCKOTO ((hepMepcKOT0) X03SI1CTBa, MMYIIECTBO IIPUHA -
JICKUT Ha TIpaBe COBMECTHOI codcTBeHHOCTH (CT. 257, 258 T'K). OmHako
B JAaHHOM CJTy4ae COBMECTHas COOCTBEHHOCTh MMEET HEKOTOPHIC OTIUUMSI.
B gacTHOCTH, CyOBEKTaMM IIpaBa COBMECTHOI COOCTBEHHOCTU KPECThIH-
cKoro ((hepMepcKOTo) X03siCcTBa MOTYT OBITh HE TOJBKO cymnpyru. ['1aBa
XO3SMCTBA MPU3HACTCS MPSATIPUHUMATEIEM C MOMEHTA TOCYIapCTBEHHOM
peTUCTpaIiiy X03siCTBA.

OOBEKTOM COBMECTHOM COOCTBEHHOCTH KPECThIHCKOTO ((hepMepCcKOro)
XO3STCTBA BEICTYIIAET UMYIIIECTBO, IIPHOOPETEHHOE TSI XO3sI1ICTBA Ha OOIIIMe
cpencTBa ero wieHOB. K TakoMy MMYIIIECTBY, B YaCTHOCTH, OTHOCSITCSI TIPEIO-
CTaBJICHHBIN B COOCTBEHHOCTD XO3SMCTBY WM IIPUOOPETCHHBIN 3eMETbHBIIN
YYaCTOK, HACAXKICHMSI, XO3STMCTBEHHBIC 1 MHBIC TTOCTPOUKN, METMOPATUBHBIC
U IPYTHE COOPYXKEHUS, TPOAYKTUBHBIN 1 pabOUMit CKOT, ITUIIA, CETbCKOX0-
3sTMCTBeHHASI M MHASI TeXHUKA U 000pyIOoBaHUE, TPAHCIIOPTHBIC CPEICTBA,
WHBEHTAph U IPyroe MMYIIeCcTBO. [110IbI, IIPpOAYKIIUS 1 JOXOIBI, TTOTYICH-
HBIE B pe3yJIbTaTe IeITeIbHOCTH KPECThIHCKOTO ((hepMEepCKOTo) X03sIICTBA,
SIBIISIIOTCSI OOIIIMM MMYIIIECTBOM WICHOB XO3SCTBA M MCITOIB3YIOTCS IO CO-
TIAIICHUIO MEXIY HIMU.

[Tpu BBIXOMIE M3 XO3SIICTBA OMHOTO M3 €r0 WICHOB 3¢MEJIbHBIN YIaCTOK
U CPeACTBa MIPOU3BOMICTBA, TIPUHAIJIEXKAIINE KPECThIHCKOMY (hepMmepcko-
MY) XO3SIICTBY, pa3aeiry He MOoUIeKaT. BeIlre il n3 X03giicTBa MMeeT TIpa-
BO Ha IMOJTyYCHME TeHEXKHOM KOMIIEHCAIINM, COPa3MEPHOI €T0 JoJIe B OOIICH
COBMECTHOI COOCTBEHHOCTH Ha 3TO UMYIIECTBO.

ITpu nmpexpameHnn KpecThIHCKOTo ((hepMepCKOTo) X03siCTBa B CBI3N
C BBIXOJIOM M3 HETO BCEX €T0 WICHOB WJIM ITO MHBIM OCHOBAHMSIM O0IIIee MY -
IIECTBO MOMICKUT pa3aeiy.

§ 3. Pa3nen o01mero umMymniecTsa Cynpyros
Paznen obmiero nmyiiectsa cyrpyros peryaupyercd ct. 38 CK PD. Ha oc-
HOBAHUM JAHHOM CTATbU pazden 00uieeo UMymecmea Cynpy208 Moxcem Ovimo

1
CwMm.: Kysneyosa JI.I. HekoTopbie BOIPOCHI MPAKTUKU MPUMEHEHUST 3aKOHOAATEIbCTBA O pa3-
JIEJTbHOM Y COBMECTHOM MMYIIIECTBE CYNPYTroB // 3aKOHOAATEIbCTBO O OpaKe U CeMbe U MpaK-
THKa ero mpuMeHeHust. CepanoBck, 1989. C. 47.
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npouseedeH KaK 6 nepuoo dbpaKa, mak u nocae e2o pacmopiiceruss o TpedoBa-
HUIO JIFOOOTO U3 CYIIPYTOB, a Makoice 8 cay4ae 3as8AeHus Kpeoumopom mpebo-
8aHuUs 0 pazdene OOIIIETO UMYIIIECTBA CYIIPYTOB 045 00paujeHust 83vICKAHUS HA
00110 00H020 U3 cynpy206 B 0OIIIEM UMYIIIECTBE CYIIPYTOB.

OCHOBHOE TIPAaBUJIO pa3ziesia OOIIero MMYIIeCTBa MEXIY YYaCTHUKAMHU CO-
BMECTHOIM COOCTBEHHOCTH YCTaHOBJIEHO B cT. 254 'K P®d. B 51011 HOpMe yKa3bI-
BaeTCsI, UTO TAKOM pa3aes1 BO3MOXKEH TOJIBKO ITOCIIE TIPSIBAPUTEIIEHOTO OIIPEIIe-
JICHUS TOJT KAXKIOTO M3 YIACTHUKOB B IIpaBe Ha 00IIee MMYIIIECTBO.

MowMmeHT pa3aesa o0IIero MMYIIeCTBa CYIIPYTOB OIPEACISIeTCS MMH 110
B3aMMHOMY COTJIacHIO (JOTOBOPOM) JIMOO ITO0 TPeOOBAHUIO OTHOTO U3 CY-
mpyroB (B cymedHoM mopsnke). Kak yka3plBaaoch, pa3nel MOXET OBITh
OCYIIIECTBJICH KaK BO BpeMsI OpaKa, TaK U Iocjie ero pacTopxkeHust. MHo-
rma pasges o0IIeTro MMYIIeCcTBa CYIIPYTOB HEOOXOIUM IT0CIe CMEPTU OJI-
HOTO U3 CYIIPYTOB.

JoroBop 0 pa3smese 00IIero MMYIIeCTBa COBEPIIACTCS B IIPOCTOM MUChMEH-
Hol (popMe; yKazaHMe Ha BOBMOXKHOCTh HOTApUAIEHOTO O(POPMITCHUSI SIBIISICTCST
YUCTO MH(POPMATUBHBIM, ITOCKOJIBKY TAKOE TTPaBo 3aKperieHo B cT. 163 'K PD.

PaccmaTpuBast BOIpoCHI 3aKJII0YEHUS IOTOBOPA O pasielie OOLIEero uMy-
IIECTBA, CICAYyeT 0OPaTUTh BHUMAHUE HA TO 00CTOSITEIHCTBO, UYTO €CJIM B CO-
cTaBe pa3leisieMOTo OOIIEeTO UMYIIECTBA €CTh UMYIIECTBO, CAEIKU C KO-
TOPBIM TIOIJIEKAT TOCYIapCTBEHHON peTHCTPAILlK, TO IOTOBOP O pa3lelie
BCTYIIaeT B CHJIy C MOMEHTA TaKoll peructpauun. Hampumep, B cOOTBeT-
CTBHUM C JOTOBOPOM O paslelie 00IIero MMYIIecTBa OTHOMY U3 CYIIPYTOB
B COOCTBEHHOCTD nepexonuT kBaptupa. Ha ocnoBanum ct. 131 'K PD mpa-
BO COOCTBEHHOCTH Ha TaHHOE MMYIIIECTBO BO3HMKAET C MOMEHTA Trocyaap-
CTBCHHOM pETrUCTpaIlNM.

ITpu pasHorIacuu cynpyros (OBIBIIIMX CYIIPYTOB) 10 TIOBOIY pa3zielia 00-
IIETO UMYIIIECTBA CIIOPHI pAaCCMATPHUBAIOTCS B CYIEOHOM MOPSIIKE.

ITnenym BepxoBHoro Cyma P® B moctaHoBieHun oT 5 HOSIOps 1998 T.
Ne 15 «O mpuMeHEeHUH CyIaMy 3aKOHOAATEIbCTBA IIPU PACCMOTPEHNH AeIT
0 pacTtopxeHuu Opaka» (1. 15 u 16) ykasay Ha TO, 4TO OOIIEil COBMECTHOI
COOCTBEHHOCTBIO CYIIPYTOB, TTomjiexateii pa3meny (1. 1 u 2 ct. 34 CK), sBis-
eTcs J11000e HAXXUTOe UMY B TIEpUOJT Opaka ABUXKUMOE U HEIBUKUMOE UMY~
IIeCTBO, KoTopoe B cwuty cT. 128, 129, m. 1 m 2 ct. 213 'K P® MoxeT OBITH
00BEKTOM ITpaBa COOCTBEHHOCTH I'pakIaH, He3aBUCUMO OT TOTO, Ha MMsI KOTO
W3 CYIIPYTOB OHO OBLJIO TIPUOOPETEHO WIM KeM M3 HUX OBLIN BHECEHEI Jc-
HEXHBIE CPEICTBa, €CJIM OpaYHBIM JOTOBOPOM MEXKIY HUMU HE YCTaHOBJICH
WHOM PEeXXUM 3TOTO MMYIIECTBa. Pa3mes o011ero mMyImmecTna CypyroB IIPOM3-
BOJIMTCS TI0 TIpaBUJIaM, YCTaHOBJIEHHBIM CcT. 38, 39 CK PD u ct. 254 T'K PD.
CTOMMOCTb MMYIIECTBA, ITOIUIEKAIIETO PA3AeIy, ONPEaeIIeTCS HA MOMEHT
pacCMOTPEHMSI JIeTIa.
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§ 3. Paznesn obuiero uMyiecTsa Cyrnpyron

Eciu 6payHbIM JOFOBOPOM M3MEHEH YCTAHOBIEHHBII 3aKOHOM PEXKIM CO-
BMECTHOI COOCTBEHHOCTH, TO CYAY IIPU pa3pellieHUH CIIopa O pa3aeie UMy-
LIECTBA CYIPYrOB HEOOXOAMMO PYKOBOACTBOBATHCS YCIOBUSIMU TAKOTO IOT0-
Bopa. [Ipu 3TOM CltegyeT mMeTh B BULY, 4TO B ¢ty II. 3 cT. 42 CK P® ycnoBust
OpayHOro JOroBOpa O PeXUME COBMECTHOTO MMYIIECTBA, KOTOPhIE CTABSIT
OIHOTO U3 CYIIPYIOB B KpaiiHe HeOJaronpusITHOE MOJI0XeHUe (Halpumep,
OIMH M3 CYIIPYTOB IMOJHOCTBIO JUILIACTCS IIpaBa COOCTBEHHOCTH Ha UMYILIe-
CTBO, HAXXUTOE CYIPyTaMM B IIEPHOI OpaKa), MOTYT OBITh IIPU3HAHBI CYIOM
HeIeHCTBUTEIbHBIMU 10 TPEOOBAHMIO 3TOTO CYIIPYra.

B cocmas umywecmea, nooaexcauie2o pazoeny, 8KAI04AeMcs 00ujee UMylje-
CMB0 CYynpy208, umerouieecs y Hux 6 HaAuuu Ha 8pemsi paccmMomperis dead Aubo
Haxodsweecs y mpemovux auy. Ilpu pazdese umyuiecmea yuumoléaomes mak-
ace obugue doneu cynpyeos (11. 3 ct. 39 CK) u npaso mpebosanus no obsizamens-
CcmMeam, O3HUKUIUM 8 UHMePecax CeMblU.

He siBrsieTcst 001LIMM COBMECTHBIM UMYILIECTBO, IIPUOOPETEHHOE XOTS U BO
BpeMs Opaka, HO Ha JIMYHbBIE CPECTBA ONHOTO U3 CYNPYrOB, MPUHAJIEXKABIINE
€My JI0 BCTYIUIEHMS B OpaK, IMOJIyd4eHHOE B Iap WIK B ITOPSIIKE HAC/ICIOBAHNSI,
a TaKKe BEILY MHAUBUIYAIBHOIO [10JIb30BAHMS, 33 NCKIIOUEHUEM IParoLeH-
HOCTei 1 apyrux mnpeameToB pockoiiu (ct. 36 CK).

B cootBercTBuu c 11. 1 c1. 34 CK P® Bnanenue, moirb30BaHUE U PaCIIOPSI-
JKeHMe OOLIMM UMYILECTBOM CYIIPYIOB JOJIKHBI OCYILIECTBISATHCS IO UX 000~
I0JHOMY coriacuio. B ciydae, Korma npu paccMOTpeHUM TPeOOBaHUS O pas3-
JieJie COBMECTHOI COOCTBEHHOCTH CYIIPYrOB OyIET YCTAHOBIEHO, YTO OOUH
M3 HUX IIPOU3BEI OTUYXICHKE OOLIEro UMYIIEeCTBA WM U3PACX0a0Bal €ro
10 CBOEMY YCMOTPEHUIO BOIIPEKU BOJIE IPYrOro Cylpyra U He B MUHTEpecax
CeMbU JIM00 CKPbUI UMYILECTBO, IIPU Pa3iejie YYUTHIBAETCS 3TO UMYILIECTBO
WK €TI0 CTOMMOCTb.

[Ipu pakTYEeCKOM IpeKpallleHUU CEMEMHBIX OTHOLLIEHHIA CYI B COOTBET-
ctBuH ¢ 11. 4 c1. 38 CK P® MoxkeT mpousBecTH paszes JUIIL TOrO UMYIIe-
CTBa, KOTOPOE SIBJISLIIOCH OOLIE COBMECTHOI COOCTBEHHOCTBIO CYIIPYTOB KO
BpEMEHH IPEKPaLIECHUS BeIeHUS OOLIETO X035 CTBA.

PasymeeTtcs, Belu, IpuoOpeTeHHbIE UCKIIOUUTEILHO AJIsl YIOBIETBOPE-
HMSI TIOTPEOHOCTE N HECOBEPILEHHOIETHUX IeTeil (0mexkna, 00yBb, IIIKOJIbHbBIE
U CTIOPTUBHEBIC TIPUHAIICKHOCTH, My3bIKaJTbHBIC MHCTPYMEHTBI, JeTCKasT O10-
JIMOTEKA U JIp.), pa3eily He IoAIeXaT 1 IIepeaaloTcs 6e3 KOMIIEHCALIMY TOMY
U3 CYIIPYTOB, C KOTOPBIM IPOXUBAIOT AeTU. [1pu 9TOM 6x4a0bL, 6HeceHHble Cy-
npyeamu 3a cuem ooue20 umMyuecmeda Cynpy206 Ha UMsi UX 00ujuxX Heco8epuleH-
HONeMHUX Oemeil, CHUMAOMCs NPUHAOACHCAUUMU IMUM OeMAM U He YUUMbIEd -
omest npu pasoene o0uie2o UMyuecmed Cynpy2oe.

PaccmarpuBast Bormpoc o pasmesie o0IIero NMyIIecTBa CyIIpyroB, He pac-
TOpraroumx 0pak, cjieAyeT YYUThIBaTh, YTO €CJIMA IIPU 3TOM HE 3aKJII0YACTCS
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OpayYHBIil JOTOBOP, TO TIPABO COBMECTHOIT COOCTBEHHOCTH HE TIpeKpaliacT-
¢Sl — MMPOUCXOIUT pasmesl UMyIIecTBa (JaCTH UMYIIECTBA), HAXKNUTOTO K MO-
MEHTY pa3neiia. YTo ke KacaeTcst IpUOOPEeTeHU, BOSHUKIINX ITOCTIe pa3ie-
JIa, TO 3Iech OyIyT AeiiCTBOBATh BCE IIPaBWIIA, NEMCTBYIOIINE B OTHOIICHUN
3aKOHHOTO pexXrMa MMYIIECTBa CyIIPyTOB.

CrenyeT mMeTh B BUIY, uTo B I1. 19 [ToctanoBneHus [Tnenyma Bepxos-
Horo Cynma P® ot 5 HOstOpst 1998 1. No 15 pa3bsicHIETCS, YTO TeUCHHUE TPEX-
JIETHETO CPOKa MCKOBOI MTaBHOCTH IUISI TPEOOBAHUIA O pa3esiec MMYIIIeCTBa,
SIBJISTIOIIETOCS OOIIIE COBMECTHOI COOCTBEHHOCTBIO CYIIPYTOB, OpaK KOTO-
pbIX pacToprHYT (11. 7 ¢T. 38 CK), ciaemyeT NCYUCISITh HE CO BpeMEHU IIpe-
KpalleHus Opaka (IHSI TOCyTapCTBEHHOM perucTpaliiy pacTOPXKeHMS Opaka
B KHUTE PETUCTPALIMU aKTOB TPAKIAHCKOTO COCTOSHMS IIPU PACTOPKEHUU
Opaka B opraHax 3arca, a IIp¥ pacTOpXXeHNU Opaka B Cyde — MHS BCTYILIC-
HUS B 3aKOHHYIO CUJIY PEIIICHHS ), a CO THSI, KOTa JIMIIO Y3HAJIO YUIH JOJIKHO
OBUTO y3HATh O HapymieHuu cBoero Ipasa (1. 1 ct. 200 I'K). Tak, B criope
0 pasaesie KBapTUPBI, IPUOOPETEHHOH B OpaKe, KOTOPBII OBLI ITpeKpalicH
B 2009 1., BepxosHsrit Cyn P® obpatmi BHUMaHNE HA MOMEHT UCYMCIICHUS
CpOKa MCKOBO JaBHOCTU, KOTOPBIN JOJKEH OBLT MCUMCIISITHCS C JATHI, KO-
I71a UCTEIl Y3HAJI O HapyIIEHUH CBOETO IIpaBa COOCTBEHHOCTH. JlaHHOE 00-
CTOSITEILCTBO MMEJIO MeCTO B ceHTSI0pe 2012 T., KOrma OTBETYMK OTKA3aJICs
MPU3HABAThH TTPABO COOCTBEHHOCTU MCTIIA HA IOJTIO0 B COBMECTHO HAXKUTOM
B Opake UMyIecTse'.

CornacHo cT. 39 CK P® npu paszdene obweeo umyuecmsa cynpyeoe u onpe-
deaenuu doneil 6 5Mom umyuiecmee 00U Cynpy2068 NPU3HAMCS PAGHbIMU, eCau
UHoe He NPedycMompeHo 002060POM Mexcdy cynpyeamu. Buecme c mem cyod enpa-
6e OMCMynums 0M HA4AaAa paseHcmea 0oaell Cynpyeo8 8 ux oouiem umyuiecmee
UCX005 U3 UHMeEPEeCcO8 HecoB8epUIeHHOACMHUX Oemell U (UAUL) UCX00S U3 3ACAYICU -
8aIOWE20 BHUMAHUS UHMEPeCca 00H020 U3 CYNPY208, 8 YACMHOCMU, 8 CAYHASX, ecAU
dpyeoii cynpye He noay4an 00X0008 NO HEY8ANCUMEAbHbIM NPUHUHAM UAU PACXO-
dosan obujee UMyuecmeo Cynpyeo8 8 yuiepb unmepecam cembl.

OO01Ieii IT0 OTHOIICHUIO K JAHHOMY MOJIOKCHUIO SIBJISICTCS HOpMa 1. 2
cT. 254 T'K PO, e yka3bIBaeTCs, YTO IIPU paszesie 00Iero MMYIIEeCTBA U BBI-
IleJie M3 Hero JOJIeH JOJIM CYIpYTroB IIPM3HAIOTCS paBHBIMU. BMecTe ¢ TeM
B 9TOM XK€ HOPME COAEPKUTCS TTOJIOKEHUE O TOM, YTO JAaHHOE IIPaBIIIO MO-
JKeT OBITh M3MEHEHO (heZiepaIbHBIM 3aKOHOM WJIH COTJIAIIICHNEM YIaCTHUKOB
coBmecTHOI coocTBeHHOCTH. CTathst 39 CK PD KoHKpeTn3upyeT Ha3BaHHOE
TIPaBUJIO IPUMEHUTEIHFHO K COBMECTHOM COOCTBEHHOCTH CYIIPYTOB, YTOUHSIST
cJIy9au OTCTYIUICHUS OT OOIIEro IpaBuia.

' IMyukr 6 O630pa cynebHoi nmpakTiku BepxoBHoro Cyma P® Ne 2 (yrB. [Ipesununymom
Bepxosnoro Cyma P® 26 utonst 2015 1.) // CIIC «KoncynbrantILioc».
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§ 4. OTBETCTBEHHOCTb CYIIPYTOB I10 00513aTEIbCTBAM

Bo-nepBrix, ananu3upyd 11. 1 ct. 39 CK P® u gpyrue monoxenus Komek-
ca, MOXXHO CIeJIaTh BEIBOII O TOM, UYTO COTIAIIICHUEM, M3MCHSIOIIIMM TTPUHITUTIT
paBeHCTBa JOJICH CYIIPYTOB IIPU OIIPeAeICHUN M0JIeii B 00IIeM UMYIIECTBE,
MOXKeT OBbITh OpavyHbBIN TOTOBOP, JOTOBOP 00 OIpeAcIeHUN 10Jieil B 001IeM
MMYIIECTBE WU TOTOBOP O pasiesie O0IIero NMYIIECTBa CYIIPYTOB.

Bo-BTopsIx, B 1. 2 cT. 39 CK P® comepkuTcs UCKIIOUCHIE M3 00IIeTO
IIpaBUJjIa, Tarollee BO3MOXHOCTD CYIy OTCTYIIUTh OT IPUHIIMIIA paBEHCTBA
nmosneit. [Ipy aToM 3aKOH yKa3bIBaeT Ha HEOOXOIMMOCTD ydeTa MHTePEeCOB He-
COBEpIICHHOJICTHHUX AeTeil. Peub nmeT 00 yBeIWUeHUN TOJIU TOTO CYIIpyra,
¢ K€M OCTaloTCs TaKue IeTh. BO3MOXHO yBeIMUeHUE TOIM CYyIIpyra, KOTO-
PBIid SIBJISIETCSI HETPYIOCHIOCOOHBIM BCAEACTBUE O0JIE3HU, BO3pACTa «UJIH T10
WHBIM He 3aBUCSIINM OT HETO 00CTOSITETLCTBAM JIUIIICH BO3MOXHOCTH TTOJIY-
YaTh JOXOII OT TPYAOBOU HesITebHOCTI» (cM. 1. 17 [ToctanoBnenus [TineHy-
Ma BepxoBHoro Cyna P® ot 5 Hos16pst 1998 1. Ne 15). Kpome Toro, Bo3Moxk-
HO YBEJIMUCHHE TOJIM OTHOTO U3 CYIIPYTOB, €CJIA BTOPOIA IT0 HEYBAXKUTEILHBIM
IIPUYMHAM YKJIOHSUICSI OT TPYIOBOI MeATeIbBHOCTH JIMOO PacxXomoBall odImee
HMMYIIIECTBO BOIIPeKU MHTepecaM ceMbr. Ha mpakTtuke mpu pasmesie o0IIero
HMMYIIECTBA CYIBl YYUTHIBAIOT ITPO(eCCUOHANIBHBIC MHTEPECHI CYIIPYTOB (Ha-
MpUMep, My3bIKaJIbHbI MHCTPYMEHT TepeaaeTcs My3blKaHTy). MoryT yuu-
THIBAThLCSI ¥ MHBIC MHTEPECHI (HAIpuMep, KOJUIEKIIMOHUpoBaHue). [IprnHnMas
peleHue 00 OTCTYIIEHWU OT MPUHLIMIIA PABEHCTBA I0JIEN WX O MPUOPUTE-
T€ OIHOTO M3 CYIIPYTOB IIPH Tepenade KOHKPETHOTO UMYIIIECTBA, CYI B CBO-
€M pelIeHNH 00sI3aH IIPUBECTH COOTBETCTBYIOIINE MOTUBEI.

Pazmen obGmero nMmyiecTBa cynpyroB (OBIBIIIMX CYIIPYTOB) HE OCBOOO-
JKIAeT OBIBIINX YIACTHUKOB COBMECTHOM COOCTBEHHOCTH OT COOTBETCTBYIO-
X 00S3aTeNIbCTB Mepel KpeIUTOpaMu. B CBSI3U ¢ 9TUM IIpH pasneiie nMy-
IIeCTBA II0 JOTOBOPY HAPSMY C BEIIaMU, IICPEXOASIINMHI B COOCTBEHHOCTD
CTOPOH, CIeAyeT YKa3bIBaTh M IMYIIIECTBEHHBIC 00S3aTeILCTBA IEPE TPETh-
UMU JIULIAMH, KOTOPEIe OyIeT NCIIOMHSATE Kaxaast n3 cTopoH. Ecian xe pas-
IIeJI TIPOU3BOIMUTCS B CyIcOHOM MOPSIIKE, TO CYI B PEIICHNH YKa3bIBaeT Ha
005I13aHHOCTB OBIBIIINX YYaCTHUKOB COBMECTHOI COOCTBEHHOCTH IIPOM3BE-
CTHU BBIILIATY JOJITOB. B 3TOM ciy4yae HoJIrM pacnopeneisiioTcs MponopLIro-
HaJIBbHO MIPUCYKICHHBIM TOJISIM.

ITpu pa3mesne UMyIIecTBa KPECThIHCKOTO ((hepMepCKOT0) X03SMCTBA TOJIN
YJICHOB TAKOTO XO3SMCTBA IIPU3HAIOTCSI pABHBIMU, €CJIU COTTIAIIICHIEM MEXITY
HUMHM He IpearycMoTpeHo nHoe (cT. 258 I'K).

§ 4. OTBeTCTBEHHOCTD CYNPYTOB MO 00A3aTEIbCTBAM
B cootBercTBUM cO cT. 24 'K P® rpaxkmannH oTBeYaeT IT0 CBOUM 00513a-
TeJIbCTBAM BCeM TIPUHAIEXKAIINM eMY UMYILIECTBOM, 32 UCKITIOUEHUEM UMY~
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IIIeCTBa, Ha KOTOPOE B COOTBETCTBUU C 3aKOHOM HE MOXET OBITh OOpaIlleHO
B3bICKaHUe. [10 OTHOIIEHWIO K JIUIIAaM, COCTOSIIIIUM B Opake, HO BBICTYIIAIO-
IIMM B TpaxkIaHCKO-TIPaBOBBIX 00s3aTeIbCTBAX HE B MHTEpecax CEMbH, a B
JIMYHBIX MHTepecax (HampuMep, TpU MOKYIMKE MaJIbTO) WIM IO 00sI3aTelb-
CTBaM, BO3HUKIIINM [I0 3aKJIIOUCHUSI OpaKa, 3aKOH YCTaHABINBACT, UTO 63b/C-
Kanue no 0053amenscmeam 00H020 U3 CYnpy208 00pauaemcst 8 nepeyio ouepeds
Ha UMYWecmeo 0aHHO20 cynpyea, U moavko npu Hedocmamo4HoCmu 3moeo UMy-
wecmea Kpedumop enpase mpebogams 8bideaa 004U cynpyea-00ANCHUKA U3 00-
weeo umyuecmea o5 00paueHus Ha Hee 83biCKAHUSL.

[IpaBo TpeGoBaTh BhIIEIA TOJIM CYIIPyTa-I0JKHUKA 11O CYIIECTBY O3Ha-
yaeT pasesi o0lIero MMyIIeCTBa CYIpPYyTroB.

U3 cr. 255 TK P® cnenyer, 4To eciiu BblIeJICHUE TOJIM B HATYpe HEBO3-
MOHO JIM0O IIPOTHUB 3TOTO BO3paxKkaeT CYIIPYyT, KPeIUTOP BIIpaBe TpeOOBaTh
TPOJAKK CYNPYTOM-IIOJDKHUKOM CBOEI TOJIM IPYTOMY CYTIPYTY TI0 1IeHe, CO-
pa3MepHOI PpIHOYHO CTOMMOCTH 3TOM 10JIH, ¢ 00pallleHUEM BbIPyYEHHbBIX
OT IIPOJIAK CPEICTB Ha IoraiieHue noiara. B ciyyae oTkasa cympyra ot mpu-
00peTeHMs TOJIM KPEeIUTOP BIIpaBe TPeOOBATh IO CyIy OOpaIlIeH!s B3bICKa-
HMSI Ha JIOJTIO CYTIpyTra-IT0JKHUKA B IpaBe 00I1Ieil COOCTBEHHOCTH ITyTEM TTPO-
JaXKy 3TOM OJIU C MyOJIMYHBIX TOPTOB.

Ilo obs3amenvcmeam, HanNPaAGAeHHbIM HA HYJICObL CeMbU, 8 Kauecmee Conl-
0apHbvIX 00AXUCHUKO08 8blcmynarom 0da cynpyea. B makux cayuasx e3vickanue 00-
pawaemcesi Ha obujee UMYU,ecmaeo.

ITpu HegocTaTOYHOCTH OOILIETO UMYILIECTBA KPEAUTOP BIIpaBe oopaniaTh
B3BICKaHME Ha MMYIIECTBO KaXXIOro Cympyra B OTAEJbHOCTU, KaK MOJHO-
CTBIO, TaK U B 9acTH moira. Eciau nMyIecTBa oMHOTO U3 CYIIPYTroB HEAOCTa-
TOYHO JIJISI BO3MEIIIEHUS J0JITa, TO KPeIUTOp MMEET MPaBo TpeOoBaTh HE0-
TMOJIy4EHHOE OT IPYIoro cyrnpyra.

B Tex cnyuasx, xorma cynom OyaeT yCTaHOBJIEHO, YTO B OOIIEM MMY-
IIEeCTBE €CTh BEIIM, IMIPUOOPETEHHBIC IPECTYITHBIM IIyTEeM, JIMO0 MMYIIEe-
CTBO YBEJIMYUJIOCH 32 CUET CPENCTB, MOOBITHIX TAKUM ITYTEM, B3bICKAHUE
obOpalaercst Ha ob1ee UMYIIECTBO. B COOTBETCTBUU C IrpaXkIaHCKO-MPO-
1IeCCyaJIbHBIM 3aKOHOIATEIbCTBOM BCTYMUBILINI B 3aKOHHYIO CHITY IIPUTO-
BOp Cya II0 YTOJIOBHOMY eIy 00sI3aTeJIeH ISl CyIa, pacCMaTPUBAOIIETO
JIEJI0 O TPaKIAHCKO-TIPABOBBIX IMOCJEACTBUSIX JACMCTBUI JINIIA, B OTHOIIIE-
HUM KOTOPOTO COCTOSLICSI IPUTOBOP Cy/a, JUIIb 10 BOIIPOCaM O TOM, UMe-
JIM JIM MECTO 3TU ACUCTBUS U COBEPIIECHBI M OHU TaHHBIM JUIIOM. Pazmep
BO3MEIIIEHUS BpeIa OIpeaesIeTCs IIPU PACCMOTPEHUH TPasKIaHCKOTO MCKa.
ITpu aTOM, Kak yKaszeiBaeTcs B I1. 9 moctaHoBeHUs [TneHyma BepxoBHoro
Cyna CCCP ot 31 mapra 1978 1. Ne 4 «O nmpuMeHEeHN 3aKOHOIATEIbCTBA
IPU PaCCMOTPEHUHU CyIaMU 1eJ 00 OCBOOOXIECHUM MMYIIIECTBA OT apecTa
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§ 4. OTBETCTBEHHOCTb CYIIPYTOB I10 00513aTEIbCTBAM

(MCKITIOYEHUN U3 OITACH)»', Ha JOJTIO KaXIOTO U3 CYIIPYTOB JOJIKHO IIPUXO-
IUTHCS KaK UMYIIECTBO, Ha KOTOPOE MOXKET OBITh HAJIOKEH apecT, TaK U TO
HMMYIIEeCTBO, KOTOPOE He TTOIICKUT apecTy.

I'paxkmaHcKoe 3aKOHOATEILCTBO YCTaHABIMBAET O0IIIee IIPABIIIO, B COOT-
BETCTBHUU C KOTOPBIM 3a Bpe.l, TPUINHEHHBIN HECOBEPIICHHOJICTHUMU ACTh-
MM, OTBEYAIOT X POIUTEN. [Ipr 3TOM ec poaUTesId COCTOSIT B Opake, TO
cormacHo cT. 31 CK P® B3pickaHMe obpaniaeTcd Ha UX 00llee MMYIIECTBO.
B cootBercTBuu ¢ 1. 4 ¢T. 1073 'K P® 00693aHHOCTH poauTesieil IT0 BO3Me-
IIEHUIO Bpela, IPUINHEHHOTO MAJIOJICTHUMU, He TIpeKpalaeTcs Jaxe Ipu
TOCTVKEHUU TeThMU COBEPIIICHHOJICTHS.

HexoTopbIM NCKITIOUEHIEM M3 OOIIETO TIpaBUJIa SIBJISICTCS TTOJIOXKEeHNUE, Ka-
caroreecst OTBETCTBEHHOCTH CYIIPYTOB 3a Bpell, IPUIMHEHHBIN NX HECOBEP-
IIEHHOJIETHUMU IeTEMHU B Bo3pacTte oT 14 mo 18 J1eT, eclii y HUX €CTh KaKHe-
JINOO TOXOIBI WJIM MHOE UMYIIIECTBO, JOCTATOYHOE TSI BOBMEIIICHMST Bpea.
B 3TOM ciygae pomuTenn OTBEYAIOT CYOCUINAPHO (IOITOTHUTEIBHO) TOJIBKO
B HenocTawomeil yactu. Kak cienyer n3 m. 3 ct. 1074 I'K P®, 06s13aHHOCTD
pommTeeil Mo BO3MEIIECHUIO Bpeaa IMpeKpalaeTcs:

— TI0 JOCTWKCHWH STUMM JSTbMU COBEPIICHHOICTHS,

— KOrIIay IeTeil 10 TOCTMKEHUS COBEPIICHHOICTHUS ITOSBUIINCH TOXOIBI

WIX MTHOE MMYIIECTBO, JOCTAaTOYHOE MIJIST BO3MEIICHUS Bpea;

— KOrIma IeTH IO JOCTUKCHMSI COBEPIICHHOICTHS TIPUOOPENH TTOTHYIO
JIeeCIIOCOOHOCTD (BCTYIIMIN B OpaK IM00 SMaHCUITMPOBAHEI, T.¢. 00b-
SIBJICHBI TTOJTHOCTBIO IE€CITOCOOHBIMM).

Ho BBeneHus B meiictBue CeMeifHOTO KOAEKca 3aKOH IIpeaycMaTpUBal
HEKOTOpPBIC CIIydau YBEOOMJICHUS CYIIPYTOM-IOKHIUKOM CBOUX KPEIUTO-
poB. Peub nzet o iepemeHe amumun. B coorBerctBum ¢ 11. 2 ¢T. 19 'K PO
PHCK TIOCJIEICTBUI, BRI3BAHHBIX OTCYTCTBHEM Y KPEIUTOPOB CBEICHUI O TIe-
peMeHe (haMUINH, JIEKUT Ha TOJDKHUKE.

Cormmacno11. 1 c1. 46 CK P® cympyr 06s13aH yBEIOMIISITH CBOETO KPEIUTO-
pa (KpeauTopoB) O 3aKJII0YEHNU, 00 U3BMEHEHUU WK O PaCTOPXKeHUU Opay-
HOTO goroBopa. [Ipy HEBHIITOJIHEHUN 3TOI 00SI3aHHOCTHU CYIIPYT OTBEYACT
IO CBOMM 00513aTeJIbCTBAM HE3aBHCHUMO OT COIEPKaHMSI OPaqHOTO JOTOBOPA.

Kak BumHO, 3aK0HOIATeIeM IIpeATIPUHSITA ITOITBITKA TApaHTUPOBATh IIpa-
Ba KPEeAUTOPOB IIPU 3aKJIIOUCHNN, U3MECHEHUHN 1 PACTOPKEHUH OPavHOTO 10~
TOBOpA ITyTEM YCTAHOBJICHUS O0S3aHHOCTHU CYIIPYyTa-T0JKHUKA YBEIOMIISITH
00 3TOM CBOMX KPEIUTOPOB HE3aBUCUMO OT BEJIMYMHBI 10JITa. YUUTHIBAS TO,
YTO TPaXXIAHCKOE 3aKOHOIATEILCTBO UMEHYET KPEAUTOPAMU JINII, UMEIOIITIX
IIpaBO TPpeOOBATH OT NOJDKHUKA UCITOIHEHUS €T0 00SI3aHHOCTEH, TIPH OYKBaJTh-

" Cm.: Co6opnuk mocranosieHui [aenymos BepxoBHbix CynoB CCCP u PCOCP (Poccuiickoit
Denepannn) mo rpakaaHckuM aeiam. M., 1995. C. 53.
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I'nasa 3. [1paBa 1 0013aHHOCTH CYTIPYTOB

HOoM npouTeHuu ct. 46 CK PD cieayeT, 4TO y CyIpyra-no/KHUKA eCTh 00sI-
3aHHOCTD YBEIOMJISITh, HAIIPUMEP, OPTaHU3AIINIO, C KOTOPOU 3aK/IFOUYCH 10~
TOBOp IpOKaTa BeJIOCUTIEA, O 3aKIF0UeHNH OpadyHoro cornamenus. [1o Beeit
BUIMMOCTH, IIPAKTUKA IPUMEHEHUSI CT. 46 MOMAET M0 MyTH TapaHTUPOBAHUS
IIpaB KPEAUTOPOB TOJIBKO IO CACIIKAM, SIBJISTIOITAMCS TN TSIbHBIMM JIM0O 3a-
KJTFOUCHHBIMU I'paXkIaHMHOM — MHINBUIYAIBHBIM TIPESIIIPUHIMATEIIEM, JTN00
10 00SI3aTEILCTBAM, BEITCKAIOIINM 13 TOTOBOPOB, TPEOYIOIINX HOTApHATh-
HOTO 0(hOPMJIEHUST WJIN TOCYAaPCTBEHHOU PEeTUCTpalnu.

[Tpu HEBHITTOTHEHUH 00SI3aHHOCTHU YBEIOMIISITE CBOMX KPEAUTOPOB O 3a-
KJTIOUeHUN , U3MEHEHUH MJIN PACTOPKECHIH OPavHOTO TOTOBOpPA CYIIPYT OTBE-
YaeT IT0 CBOMM 00s13aTe/IbCTBAM HE3aBUCHMO OT OpadyHOro moroBopa. Bmecte
¢ Tem CeMelHBIN KOIeKC MpeaycMaTpUBacT IIPaBoO KPeIUTOPOB TPeOOBATH 13-
MEHECHMSI YCIIOBHUI WA PaCTOPXKEHUS 3aKJIFOUCHHOTO MEXKIY HUMHU IOTOBOpa
B CBSI3H C CYIIECTBEHHO N3MEHUBIIINMUCS OOCTOSITCIILCTBAMH.
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T';1aBA 4. BPAYHBIT TOTOBOP

§ 1. 3akioyeHue OPaYHOro A0roBopa

BpauHbIit 1OTOBOP — 3TO coerauieHue AUy, BCMYNarOuUx 6 Opakx, uau coena-
weHue cynpyeos, onpedensioujee UMyuecmeeHble npasa u 00s3aHHoCMU CyTIpy-
roB B Opake u (un) B ciaydae ero pactopxxenus (ct. 40 CK).

CoBeTcKoe 3aKOHOIATEIbCTBO HE TIPeaycMaTPpUBaJIO 3aKII0YeHUsT Opay-
HBIX 10roBopoB. Poccuiickoe (ITOCTCOBETCKOE) 3aKOHOAATEIBCTBO BILJIOTh
1o 1 saBapst 1995 r. Takke He peryupoBaio JaHHbBIN BOTIPOC.

PernameHTaIs BO3MOXHOCTH 3aKJIIOUEHUsI COTJIAIIEHUsT MEXIY CyT-
pyramu I1o TOBOy Cyab0Obl UMYIIIECTBa, TPUOOPETEHHOIO BO BpeMs Opaka,
enepable nosasuUAach 8 uacmu nepeoli Ipaxcoanckoeo kodekca PP (ct. 253 1 256).
B wactHocTH, B cooTBeTcTBMH C 11. 1 ¢T. 256 Konekca nMyIiecTBo, HaxkKnUToe
CyIpyramu Bo BpeMs Opaka, siBJISIeTCSI UX COBMECTHOI COOCTBEHHOCTBIO, €CITN
JIOTOBOPOM MEXITY HUMM HE YCTAHOBJIEH MHOI pexkuM 3Toro umyiiectsa. Ce-
Mmelinbtit Kodekc PD pazeusaem danHoe noaodxicerue, Ha3vléds maxKoe coziaule-
Hue «OpauHbiM 002080POM».

CripaBelJTMBOCTH paly CJIeAyeT OTMETUTh, UTO 3a0JITO 10 TIPUHSITUS Ya-
ctu riepBoii ['paxxnaHckoro Kojgekca 1 teM 6ojiee CeMeitHOTo Koekca HeKoe
rnmoaodue OpavyHOro NOroBopa yxKe CcyliecTBoBago. MHorma cynpyru 3akiio-
YaJii MeXIy COOOM COTJalIeHNs, TMEHOBABIIIMECST «I0rOBOPaMHU O IIpa-
BOBOM DPEXUME NMYIIIECTBA CYMPYyroB». Takue TOTOBOPHI YIOCTOBEPSIINCH
HOTapHaJIbHO.

3akperuieHHas B ['paxknmaHckoM, a 3ateM u B CeMelfHOM KOJaeKce BO3-
MOXHOCTH 3aKJTIOUCHMST OPAavYHOTO TOTOBOPA CBUIETEIHCTBYET O HEKOTO-
POM pacmpoCTpaHEHUU TUCTIO3UTUBHOCTA B CEMEHOM 3aKOHOMATEIbCTBE.
Cynpyru o6sanaroT cBo06010I BbIOOpa BapuaHTa MOBEAEHUsI, UMEIOT BO3-
MOKHOCTb OCYIIECTBJISITh CBOIO ITPAaBOCYOBEKTHOCTh U CBOU CYOBEKTUBHbBIC
mpaBa 1o cBoemy yemoTperuo (ct. 7 CK).

BesycnoBHO, Cynpyru MOTYT He 3aKJTI049aTh OpavyHbIi I0TOBOP, U B 3TOM
cilyyae BCe UMYILECTBEHHbBIE OTHOIIEHUSI MEXIY HUMM PETyJIUPYIOTCS UMITe-
paTUBHBIMHU (0011IE00s13aTeIbHBIMU ) HOpMaMu CemeliHoro Koaekca (ct. 33—
39, 89-92).

Ecnu xe cynpyru 3akiounyivi 6padHblit JOTOBOP, TO YaCTh UMYIIECT-
BEHHBIX OTHOLIEHU I, CKJIabIBAIOIIMXCSI MEXIY HUMMU, PETYJIMPYETCS 3TUM
noroBopoM. Hampumep, nmpu paznene UMyIIecTBa MEXIy CyIpyraMu B Cy-
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§ 1. 3axkimouyeHure 6payHOro 10roBopa

JIeOHOM IOpsIIKe CYA OyAeT UCXOAUTh U3 COOTBETCTBYIOLIMX IMOJOXEHUM
JIoTOBOpa, U MpaBuia, npegycMorpeHHble ¢T. 38 1 39 CK P®, mpuMeHATh-
csl He OyayT.

CamuM akTom BKimioueHUd cT. 40 B CeMeliHBIN KOIEeKC B OUepeIHOM pa3
(Bcnep3am. 1 cr. 256 'K m . 1 cr. 33 CK) nmpoBo3riaiiuaeTcs IpaBo CyIpy-
rOB 3aKJIIOUUTD OpauHblii JoroBop. 1o cyTu xe comepxKkaHue yKa3aHHOM cTa-
TbU CBOJUTCS K OIpeIeIeHII0 OpauyHOro 10roBopa (aeMHUTHBHAS HOpMa).
IIpu 3TOM B m1e(pMHULINIO BKITIOYCHBI CIICAYIOIINE TTPU3HAKH:

BO-IIEPBbIX, OpaYHbIIA JOTOBOP — COIJIALLIEHMUE;

BO-BTOPBIX, CyObEKTHBII COCTAB COIVIALLICHMS — JIMLIA, BCTYIAOIIKE B Opak
(mpeamnosaraoliye BCTYIIUTD B OpaK) WK yXKe BCTYIIUBILIYE B OpaK (Cymnpyru);

B-TPETbUX, HAIPABACHHOCTh COLJIAIIEHUS — OIpeae/ieHe UMYLIECT-
BEHHBIX IPaB U 00S13aHHOCTEN CYIIPYTOB.

Kaxk u3BecTHO, oIpeaesieHe KAKOr0-TO IOHSTHSI JOJIKHO OXBAaThIBATh €T0
CyIllecTBeHHBIE ITpu3HaK. C yIeTOM 3TOro 00CTOSATEIbCTBA JTI000€E OIIpeIe-
JIEHKME B HEKOTOPOI CTEIIEHU YCIOBHO, HETIOJIHO. Y CJIOBHOCTD OIIPEAe/IEHUS
OpavHOTO JOTOBOPA COCTOUT B TOM, UTO HAIIPABICHHOCTH (COIepKaHME) €ro
JlaHA U3JIUIIHE IIMPOKO. BpauyHbIM JOrOBOPOM MOXHO OIPEIEIUTh HE BCE,
a TOJIBKO YacCTh IIPaB U 00sI3aHHOCTEM CYIIPYTOB.

Amnanus HopM ['paxaaHckoro u CeMeiHOro KOIEKCOB MO3BOJISIET CEIaTh
BBIBOJI O TOM, UTO Opa4yHbIil JOTOBOP HE SIBJISIETCS YeM-TO YHUKaIbHbIM. Ha-
TIPOTUB, OpaAuHbLL 002060p — MO 00UH U3 BUO08 PANCOAHCKO-NPABOBO20 0020~
6opa. OGOCHOBAaHKMEM JTAHHOI'O YTBEPXKICHUS MOXKET CIYKUTh CJIeAYIOLIEe.
Cama BO3MOXKHOCTb 3aKJIIOUEeHUsI OpauHOTO JOTOBOpa MPeayCMaTpUBAECT-
ca B I'paxkxmanckom kKoaekce. Mi3aMeHeHMe U pacTOp:KeHMe OpayHOro JA0ro-
BOpa IPOU3BOIATCS 10 OCHOBAHUSIM U B MOPSIIKE, TAKXKE YCTAHOBIEHHBIM
HopMamu I'pakmaHCcKOro Komekca Ik M3MEHEHUS M PACTOPKEHUST JOTOBO-
pa (. 2 cT. 43 CK). AHaJIOTMIHOTO yKa3aHUs Ha 3aKJII0YeHIe OpayHOTO J0-
roBopa B CeMeiiHOM KOjeKCce HeT. DTO yIyllleHUe B 3HAYUTEIbHOM CTEIIeH!
HUBEJIMPYETCs MpaBUiIoM, comepxaiuumcs B ¢T. 4 CK P®D: K oTHOLIEHUSIM,
peryIupyeMbIM CEMEMHBIM 3aKOHOIATEILCTBOM, B CYyOCHAMAPHOM IIOPSIIKE
TIpUMEHSIETCS TPakIaHCKOe 3aKOHOAATEILCTBO ITOCTONIBKY, IIOCKOIBKY 3TO
HE IIPOTUBOPEYUT CYLIECTBY CEMEIHBIX OTHOILIEHUIA.

Tak Kak GpayHblii JOTOBOP SIBJISIETCSI OMHUM M3 BUIOB rPaXIaHCKO-IIpa-
BOBOIO JIOTOBOPA, TO PerjlaMEeHTALIMSI OTHOLUECHM, CBSI3aHHBIX C OpaYyHbIM
JIOFOBOPOM, MOXKET OCYILECTBIISAThCS UCKIoUnUTeIbHO Poccuiickoit Me-
nepatueit. CyobekTsl Deepalinyl BIipaBe IPUHUMATh aKThI I10 CEMEHHOMY
3aKOHOAATEIbCTBY, OMHAKO M3IaHUE UMM aKTOB, COAEPKAIIUX HOPMbI, Ka-
calolrecst 6payHOro 10roBopa, HEIPaBOMEPHO.

CreayeT oOpaTUTh BHUMaHUE HA TO, YTO 6 OMAUMUE OM 3aKOHOOamenb-
cmea psada esponeiicKkux 20¢y0apcme poccuiickoe 3aKoH00amenbcmeo npe-
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I'naBa 4. BpauHblii 10roBOp

dycmampueaem 803MONCHOCHb 3AKAIOUEHUS MAK020 CO2AAUICHUS MOAbKO N0
noeody umyuiecmea (umyuwecmeenuvix npas). Hedeiicmeumenvnoimu 6yoym no-
A02ICeHUS OPauH020 002080pa, peciamMeHmupyouue AU4Hbsle 3aUMOOMHOUEHUS
cynpyeoa.

Kpome GpadyHoro 10roopa peryiupoBaHUe UMYLIECTBEHHBIX OTHOLICHUIA
MEXIy CYIPYraMu MOXET OCYILECTBIISATHCS COrIALIEHUSIMU O pa3/esie o0lie-
ro umymiectsa cynpyroB (1. 2 cT. 38 CK) u cornaiieHuIMHI 00 yIjiaTe ain-
MeHTOB (cT. 99 CK). ITo coBMecTHOMY 3asBICHUIO CYIIPYTOB HOTAPUYC BBI-
JIAeT CBUAETEILCTBO O IIpaBe COOCTBEHHOCTH Ha 00 B OOIIEM UMYIIIECTBE.
CyIpyru MOTYT COBEpPILATh U MHEIE CAEITKH' .

KBamupukaiims OpaqHOro 10roBopa B Ka4eCTBE OTHOTO U3 TPaskIaHCKO-
MIPaBOBBIX JOTOBOPOB ITO3BOJISIET CAE/IAaTh BAaXKHbII IPAKTUYECKUIA BHIBOI:
IOCKOJIBKY 3TO He MPOTUBOPeunuT HopMaM CeMeiiHOro KOJeKca 1 CyLLIECTBY
CeMEeIHbBIX OTHOILIEHUI, OCTOJAbKY K OpayHOMY JAOTOBOPY IIPUMEHSIOTCS
HOPMbI IPaXXIAHCKOIO 3aKOHOAATEIbLCTBA O CACIKAX, UCIIOJHEHUMN 00s13a-
TEJIbCTB U T.A. DTO B IMOJHOK Mepe OTHOCUTCS M K 3aKJIIOYEHUIO OpavyHOro
JIOrOBOpA.

CornallieHue Mexmy CylnpyraMy JTOJIKHO 3aKJII0UaThCsl B COOTBETCTBUU
C HOpMaMH TPaXXIaHCKOTO 3aKOHOIATEIbCTBA, 00ECIIeYMBAIOIIMMU CBOOOLY
moroBopa (cT. 421 I'K). Cympyru mu6o Oymyinye CyIIpyru Bpase (HO He 00sI-
3aHBbI) 3aKJII0YUTh OpayHbIil JoroBop. [ToHyKIeHKe K 3aKII0YEHUIO TOTOBO-
pa He momyckaetcs (11. 1 ¢1. 421 T'K). Bpsim i, omHAKO, MOXKHO COTJIACUTHCS
CO CIEIYIOIIKMM yTBepKIeHHeM: «BpauHblit JOrOBOp OCHOBAaH HA PaBEHCTBE
CTOPOH U TIPEAIIoIaraeT CBOOOMY BEIOOpa IMapTHepa IIPHU €T0 3aKITIOYEHIN» .
Kak u3BecTHO (3TO OTMEYAIOT U aBTOPbI IPUBEAEHHOM LIUTAThI), OpauyHbIi
JIOTOBOP OTIIMYAETCS OCOOBIM CYOBEKTHBIM COCTABOM'.

YcioBust 6pauHOro AOTOBOpPA OIPEAEISIOTCS 0 YCMOTPEHUIO CTOPOH
(1. 4 cT. 421 TK). OmHako mOroBOop MOKEH COOTBETCTBOBAThH 00SI3aTEIIb-
HBIM IIJIT CTOPOH IIpaBMJIaM, YCTAHOBJICHHBIM 3aKOHOM 1 MHBIM IIPaBOBBIM
akTOM (MMIIEpaTUBHBIM HOPMaM), I€MCTBYIOLIMM B MOMEHT €ro 3aKjioyde-
Hus (ct. 422 T'K).

U3 ct. 41 CK PO cnenyer, 9To 6paursiii 002080p modicem Obimb 3aKAHOUEH
Kak 00 6cmynienus 6 Opak, max u 60 8pems Cyuecmeosanus OpauHbix OmHoule-
Huti. HotapuanbHo oopMIIeHHOE corjalleHne, 3aKII0YeHHOE MYXUYMHOMI
M XKEHILMHOM 10 BCTYIUICHUS B OpaK, BCTYIIAET B CUJIY TOJIbKO IOCJIE PETUCT-
pauuu Opaka. B Tex citydasix, Korma My>XKYrHa 1 XKeHIIUHa, Oy1y4u CyIrpyra-

' CM. 06 oTOM: Yeghpanosa E.A. TIopsimoK v yCIIOBUST COBEPIICHUS CEIOK MEXKIy Cynpyramu //
Hotapuyc. 2005. Ne 1. C. 15—-25; Tumapenko E.II. TloHsiTHE 1 XapaKTEePUCTHKA COTTIAIIICHU
B cemeliHoM ripaBe // CemeitHoe 1 xxuimiHoe rpaso. 2005. Ne 2. C. 7-9.

: Peymos C.U., 3axasuna U.C. bpaunsiii norosop. [lepmb, 2000. C. 6.

3
CM. Tam xe.
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§ 1. 3axkimouyeHure 6payHOro 10roBopa

MM (HE3aBUCHUMO OT TOTO, CKOJIBKO BPEMEHU ITPOIILIO C MOMEHTA 3aKJTIOUCHMST
Opaxa), pelIiiIn ONPEaeTUTh CBOe MMYIIIECTBEHHOE TTOJIOKEHNE, COTJIallle-
HHE BCTYITaeT B CUJIY C MOMEHTa HOTapHaJIbHOTO 0(DOpMITCHUS.

HTak, OpayHBIif JOTOBOP MOTYT 3aKJII0YATh:

1) cympyru, T.e. TUIIa, COCTOSIINE B 3apeTUCTpUpOBaHHOM Opake. bpak
3aKJIFOYAETCS B OpraHax 3arca M CIMTaeTCsI 3aKJIFOUCHHBIM CO THS TO-
CyIapCTBEHHOI peTHCTpalny 3akiaoueHus opaka (ct. 10, 11 CK);

2) nuia, BCTymarolnue B Opak. bpauHbIil 1OroBop MMeIOT BO3MOXHOCTh
3aKJIFOYMTH TOJIBKO JIMIIa, MOTYIIIE CTAaTh CYIIPYTaMHU.

Kak oTMedanoch, 6padyHBIi TOTOBOP €CTh B T'PaXXIaHCKO-TIPaBOBO-
ro noroBopa. OmHAKO MIPU CpaBHEHMHU KPYyra CyObEKTOB, COBEPIIAIOIINX
rpaxkIaHCKO-IIPAaBOBBIC CACIKHN B COOTBETCTBUU C [ paxkmaHCKUM KOIEK-
COM M MMEIOIINX IIPaBO 3aKIIOYNTh OpadHBI JOTOBOP, OOHAPYKUBAIOT-
CsI CYIIECTBEHHBIC pa3Ininsl. bpauHbIil JOTOBOP MOTYT 3aKIIOUYUTh TOJIb-
Ko rpaxmaHe. Ml mocKobKy Opak 3aKI09aioT MyKIMHA 1 KeHIIrHa (11. 1
cT. 12 CK), mocToNbKy 1 OpayHBIil TOTOBOP MOTYT 3aKJIIOYUTh COOTBET-
CTBYIOIIHE JIUTIA.

ITo obmeMy TIpaBMITy OpadHBIN TOTOBOP MOTYT 3aKJIFOYUTh JIMIIA, JOC-
THUTIINE OpadyHoro Bo3pacTa, T.e. 18 et (1. 1 c¢1. 12, 1m. 1 cT1. 13 CK), B™MecTe
C TeM OpraHbl MECTHOTO CaMOYIIPaBICHHSI MOTYT IO IIPOCHOE JIMII, JKeIat0-
IIMX BCTYIIUTH B OpaK, pa3pelInTh 3aKI0UeHNE OpaKa JIUIaM, JOCTUTIIINM
16-neTHero Bo3pacTta. JIomyCcTUMO 3TO P HAIMYUU YBAXKUTEIbHbBIX IIPHU-
yuH. 3aKoHaMU CyO0beKTOB Poccuiickoit Penepanuyt MOTYT OBITH yCTa-
HOBJICHBI OPSIIOK 1 YCIOBUSI, TIPY HAJTMIUU KOTOPHIX BCTYIICHHE B OpaK
B BUC UCKIIFOUCHUS C YIETOM OCOOBIX OOCTOSITEIBCTB MOXKET OBITh pa3pe-
IIEHO 0 JOCTIKeHMs Bo3pacTa 16 ser (1. 2 cr. 13 CK)'. CnemoBaTensHo,
C TOYKM 3peHUs (pOpMaIbHON JJOTUKU C MOMEHTA MOJYyUYeHHUS COOTBET-
CTBYIOIIETO pa3pelleHNsI BO3MOXHO U 3aK/II0YeHNEe OpavyHOIro JOTOBOpA.
OnHako B JaHHOM CJIyyae HET COBIAIACHUS IOPUINIECKO JIOTUKHU ¢ hop-
MajbHOIi. [leno B ToM, 4To B cuiy 11. 2 ¢T. 21 'K P® B ciyyae, Korma 3a-
KOHOM JOITyCKaeTCs BCTYILUICHHE B OpaK M0 TOCTUKEHUS Bo3pacTta 18 jer,
rpaxXmaHWH, He JOCTUTIINI 18-JeTHEro Bo3pacTa, IMpruodbpeTaeT AeecIo-
COOHOCTB B ITOJJHOM 00beMe CO BpeMeHU BCTYIUIeHUS B Opak. CTajio OBITh,
B COOTBETCTBYIOIINX CIIyYasX OO0 peTUCTpallNy OpaKa 3aKJII0UNTh OpauHbIiA
JIOTOBOP HEBO3MOXHO, MTOCKOJIbKY TPaXKIaHUH €11e He 001anaeT HeoOXo-
IVMBIM OOBEMOM J€€CITOCOOHOCTH.

B cooTBeTCTBUM ¢ TpaxxmaHCKUM 3aKOHOIATEIHLCTBOM IIPH HATWUNU
OIIpeIe/ICHHBIX YCIOBUI M B YCTAHOBJICHHOM ITOPSIAKE MOXKET OBITH TIPH-

' Cwm.: Kommenrtapuit k CemeitHomy komekcy Poccuiickoit @enepaunu / Iloa pen.
I1.B. KpamennnaukoBa. M.: Craryt, 2005. C. 52—54.
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I'naBa 4. BpauHblii 10roBOp

3HaH ITOJTHOCTBIO MeeCIIOCOOHBIM (3MAaHCUITUPOBAHHBIM) TpaXXIaHUH, 10-
crurmnii 16-etHero Bo3pacta (cr. 27 I'K). OgHako sMaHCUITALIMSI HUKAK He
CKa3bIBaeTCS Ha BO3MOXHOCTU BCTYIIATh B OpaK 1 3aKJII09aTh OpavHBIN J0-
roBop. C TOUKHM 3peHUsI TPpakIaHCKO-TIPaBOBOI TAKOM TpaskIaHWH TOJHO-
CTBIO JIeeCIIOCO0EH, a ¢ TTO3ULINIT CEMEITHOTO IIpaBa OH eIlle He TOCTUT Opad-
Horo Bo3pacTa (cT. 13 CK). 3akimoueHre 6padHOro JOToBOpa B 3TOM CIIydae
He JIOTTYCKaeTCsI .

I'paxkmaHcKOe 3aKOHOOATEIBCTBO IPEAYCMATPUBAET BO3MOKHOCTD OT-
pPaHWUYCHMS CYIOM I'pakIaHNHA B IeeCIIOCOOHOCTH, €CIIM BCIIEICTBHUE 3710-
YIOTpeOIeHNS CIIMPTHBIMA HAITUTKAMU I HAPKOTUYECKUMU CPEICTBAMU
OH CTaBUT CBOIO CEMbIO B TSDKEJI0€ MaTepHaIbHOE MOJIOKeHMe. Takoit rpa-
JKIAHWMH MOXKET CAaMOCTOSITEIFBHO COBEPIIIATh TOJIBKO MEJIKKE OBITOBHBIE CHCII-
ku. JIpyrue coenku oH coBepiaet ¢ cornacus roreuntens (cr. 30 I'K). ITo-
HSITHO, YTO 3aKJIFOUCHNE OpavHOTO JOTOBOpPA HE OTHOCUTCS K YHCITY MEJTKIX
OBITOBBIX CIEI0K. BO3MOXKXHOCTD 3aKITIOUCHMST OpaqHOTO JOTOBOpA C COTJIa-
CHSI TIOTICYUTEJIST IIPOTUBOPEYIIIA OBI CYIIECTBY COOTBETCTBYIOIINX OTHOIIIE-
Huil. ClaemnoBaTeIbHO, JINIIa, OTpaHUYCHHBIC B ACCCIIOCOOHOCTH, HE MOTYT
3aKJTI09aTh OpavHBIi TOTOBOP.

BpaunEbIif JOrOBOP OTHOCUTCS K CAEIKAM, KOTOPHIE TI0 CBOEMY XapaKTe-
PY MOTYT OBITh COBEPIIECHBI TOJIBKO JTUIHO. [T03TOMY 3aKiTI0UeHIE OpavHBIX
JIOTOBOPOB Uepe3 MPENCTaABUTENEH HETOTYCTUMO',

He moryT ctaTh cTopoHaMu OpayHOro IOrOBOpa JINIIA, 3aKII0UeHIe Opa-
Ka MeKIy KOTOPBIMH He JoItyckaeTcs. K mx ynciry oTHOCSTCS:

— JIMIa, U3 KOTOPHIX XOTSI OBI OMHO YK€ COCTOUT B 3apETUCTPUPOBAHHOM

Opake;

— OJmM3Kue poACTBeHHUKN. MMM TIpU3HAIOTCS POICTBEHHUKU 10 TIPSI-
MO BOCXOISIIEH M HUCXOMSIIEH JIMHUN (POTUTENIN U ISTU, TEayII-
K1, 0a0yIIIKK ¥ BHYKH), TIOJTHOPOTHEIC I HETTOTHOPOIHBIC (MMEIOIINE
001IMX OTLIA UM MaTb) OpaThsl U CECTPHI;

— YCBIHOBUTEJIU U YCHIHOBJICHHEBIC;

— JIMIa, U3 KOTOPBIX XOTSI OBl OMHO TIPU3HAHO CYIIOM HEIeeCIIOCOOHBIM

BCIICACTBUE TICUXUUYECKOTo paccTpoiicTBa (cT. 14 CK).

B 1opunmmaeckoii 1uTepatype HEKOTOPOE pacIpoOCTpaHEeHUE TTOIYIUIO
MHEHUE O TOM, YTO 3aKJIFOYUTh OpadyHBIil JOTOBOP MOTYT JIMIIIh JINIIA, TTOAaB-
IIIMe 3asBJICHUS B OpraHbI 3arca.

" B 10pUIMYECKOIT IUTEPATYPE MMESTCS 1 IPOTUBOIIOIOKHAS TOUKA 3peHus. CM., HAIPUMeD:
Peymoe C.U., 3akaruna U.C. Yka3. cou. C. 10—11; HactonpHas kHura Hotapuyca. B2 1. T. II:
VYuyeb.-meTo. nmocodue. 2-e usn., ucnp. v gom. M., 2003. C. 158; [Tueaunyesa JI. M. Cemeitnoe
npaBo Poccuu: YueoHuk mst By3oB. M., 1999. C. 203.

’ 06 310M CM. Hanpumep: [Tueaunyesa JI. M. Yxa3. cou. C. 204; HactonbHast KHUra Hotapuyca.
T. 11. C. 156; Peymos C.H., 3axaruna U.C. Yxa3. cou. C. 10.
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§ 1. 3axkimouyeHure 6payHOro 10roBopa

B xauyecTBe 000CHOBaHUS TaKOV TO3UIIUY TPUBOASTCS APTYMEHTBI, KOTO-
PBIE YCIIOBHO MOXKHO Pa3IeInTh Ha COOOpaxkeHSI (hOPMaTbHO-I0PUINYECKOTO
XapakTepa M 00CTOSITEeTLCTBA COMEPKATEILHOIO CBOMCTBA. B yacTHOCTH, yKa-
3BIBACTCS Ha TO, UTO «MCX0AsI 13 cMbiciia HopM 1. 3 CK P® Berynarommmu
B OpaK MOXHO CUMTATh ITOCJIE TIOJAYM MU 3asIBJICHUS B OpraHbl 3arca». Kpo-
Me€ TOTO, YTBEPKAACTCS, UTO 3aKTI0UCHIE OpauHOTO JOTOBOPA TEMHU, «KTO HE
AMEeT B JaHHBIIT MOMEHT HaMEPEHMST peTUCTPUPOBATH OpaK... TIOPOIUT Ipa-
BOBYIO HEOIIPENEIEHHOCT» . Y TIpM 3TOM IIPOBOIUTCS aHAIOTHUS C TIPEIBa-
puTebHbIM 10roBopoM (cT. 429 I'K).

Taxast Touka 3peHMSI TIPEACTABISCTCS OIIMOOTHOM.

Bo-miepBrix, 3akoH (CK) He comepXuT TpeOOBaHUSI O TOM, UTO JIO 3a-
KJII0YEHMST OpauHOro JOroBOpa HAI0 MOAATh 3asIBJIECHUE O PETMCTpallMu Opaka.

Bo-BTOpHBIX, 3aKIIIOUCHUE OpAavyHOIO JOrOBOpa IO 3aKIIOUEeHHS Opaka
HUJero He mopoxmaer. CaM 1o cede OH I0pUINIeCKUil HyIb. JINIIB B CO-
BOKYITHOCTH C TAKUM IOpUINIECKIM (DaKTOM, KaK peTUCTpalns Opaka, Opad-
HBIIA TOTOBOP MTOPOKIACT ITpaBa U O0SI3aHHOCTH, 3TUM JOTOBOPOM IPEIYCMO-
TtpeHHbIe. (IIpaBoBBIC MOCIEACTBHS TIOPOXKIAIOTCS FOPUIMISCKIM COCTABOM. )
MexXmy MOMEHTOM 3aKJIIOUeHHUSI OpaqHOIro JOTOBOpPa M BCTYIJICHUEM €TO
YJaCTHUKOB B OpaK MOXKET IMPOUTH CKOJIBKO YTOmHO BpeMeHU. [1pomomku-
TEJIbHOCTb 3TOTO Mepuoaa (HeAess, MeCsLl, T, IATh JIET...) IOPUINIECKO-
r0 3HAYCHMS HE MEeT.

bpak BooO111e MOXET ObITh U HE 3aKJI0YEH. B 3TOM ciiyyae GpadyHbliil 10-
TOBOP TaK U OCTAHETCS IOPUINYECKUM HYJIEM.

B-Tpethux, cpaBHEHHE OPAYHOTO JOTOBOPA, 3aKJIIOUEHHOTO 10 PETUCT-
panuu Opaka, ¢ IIpeaBapUTeILHBIM TOTOBOPOM ITIPEICTABIISICTCSI HEKOPPEKT-
HBIM XOTSI OBl IOTOMY, UTO IIpeIBapUTEIbHBIN TOrOBOP IMMOPOXKOACT IIpaBa
1 00SI3aHHOCTH M, CJIEHOBATEILHO, HY>KHO YCTAHOBUTD CPOK MX pealn3aliu
(MCTIOTHEHUST ), a TAKSKE TTOCIICICTBIS HEUCTIOIHEHNS B TEUCHHE OITPEeIeICH-
HOTO BpeMEHH; a OpauyHbBIil JOTOBOP, 3aKIIOYCHHBIN 10 perucTpaliuy Opaka,
caM 10 cebOe IPaBOBBIX MOCIICACTBUI He mopoxkmaeT. Komxbs ckopo Ha ero oc-
HOBE HE BO3HMKACT IPaB 1 00SI3aHHOCTE, HE MOXET OBITh M IIPAaBOBOI HE-
OIpeIeNICHHOCTH, €CJIM OpaK He 3aKJII0UaeTCs ITUTEILHOE BPeMSI WUTH He Oy -
IIEeT 3aKJTI0YCH BOBCE.

Bce ati paccykmeHnst He UMeIu OBl HUKAKOTO CMBICIIA, €CIIM OBl CTO-
POHHUKU pacCMaTPUBAEMON MO3ULIMU HE AeJIaly TAJIEKO UIYIIUX BBIBOIOB.
Taxk, H.E. CocumnatpoBa roJjiaraet, 4To OpaqHbIii TOTOBOP, 3aKITIOYESHHBII JTN-
IIaMU, He TTOAABIINMHU 3asIBJICHUE O PETUCTPAIlNK OpaKa, SIBIIICTCS «<HIITOX-
HO CIIeTKOM (C TOPOKOM CYOBEKTHOTO COCTaBa), KOTOpast He TTIOPOXKIACT 1 He

' Cocunampoesa H.E. BpayHblii 1OTOBOp: MpaBoBasi MpUpoa, coaepxkaHue, nmpekpaiieHue //
Tocynapcrso u mpaBo. 1999. Ne 3. C. 76.
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I'naBa 4. BpauHblii 10roBOp

MOKET TIOPOIUTH IIPABOBBIX ITOCCACTBUI, eClTi B OyIyIIeM Opak He OymeT
3apeTUCTPUPOBaH». B ciIydae, Korma nmiia, 3aKJIFOYUBIINE OpaYHBINA TOT0-
BOp, OTKAa3aJIMCh OT pEeTUCTpallNU OpaKa, IIpeaiaracTcs pacCMaTpUBaTh J0-
TOBOp KaK MPEKPATUBILINIACS .

Kak ciemyeT U3 paHee M3JI0KEHHOTO, TaKME YTBEPKICHUS HE OCHOBA-
HBI Ha 3aKoHe. boiree Toro, oHM mpoTrBOpeyar 3aKoHy. K ToMy 3Ke BBI3bIBa-
eT HeIoyMeHNe KBaTM(UKAIINS COCIKA B KAUeCTBE HUITOXKHOM TTOJT YCIIOBH-
eM («eciii Opak He OyleT 3aperucTprupoBaH»). Tak He ObiBaeT. [1pu Hanuuuu
YCTaHOBJIEHHBIX 3aKOHOM OCHOBAHMIA ClIeIKa HIITOXKHA He3aBUCHMO OT IIpH-
3HAHUS €€ TAKOBOU CYIOM; HUYTOXHAS CIe/IKa He BIeUeT HUKAKUX IIPaBO-
BBIX TIOCJICICTBUIT; HIUTOXHAS CIejKa HeIeCTBUTEIbHA C MOMEHTA €€ CO-
BepieHus (ct. 166, 167 I'K).

JocTaTOYHO IMMPOKO pacIpocTpaHeHa B IOPUANICCKON HayKe TOYKA 3pe-
HUS, B COOTBETCTBUHU C KOTOPOIT OpavHBIiA JOTOBOP, 3aKITI0YACMBIii 10 PETHCT-
paryu 6paxa, IIpeaCcTaBIsIeT COO0M YCIOBHYIO CAEIKY . Y CJIOBHOM CINTAETCS
CIeNKa, €CIM CTOPOHBI IIOCTABUIN BOSHUKHOBEHIE WJIU TIpEKpalieHNe IIpaB
1 00s13aHHOCTEH B 3aBUCUMOCTD OT OOCTOSITEIIBCTBA, OTHOCUTETHEHO KOTOPO-
T0 HEM3BECTHO, HACTYIIUT OHO WK He HacTymuT (cT. 157 I'K).

ITockonpKy 3aKiIoueHNe Opaka 3aBUCUT OT BOJIHU JIUII, paHee 3aKII0-
YUBIIKMX OpauyHbIi 1OTOBOP, MOCTOJILKY OHO (3aKJIl0UueHue Opaka) He MO-
JKET CUMTATHCST «00CTOSITEIbCTBOM, OTHOCUTEIBHO KOTOPOTO HEU3BECTHO,
HACTYIIUT OHO WJIM He HacTynut». ClemoBaTeIbHO, KBAIM(pUKAIIASI Opad-
HOTO JOTOBOpA B pacCMaTPUBAEMOI CUTYAIIMN B KAYECTBE YCIOBHOM CIEI-
KI HECOCTOSATEJIbHA.

Kax yxxe oTMeuanoch, opauubie 002060pbl 001eKaOMcst 8 HOMAPUAAbHYIO
popmy. Oonaxo dozoeopsl, 3axawuentsie ¢ 1 aneaps 1995 do 1 mapma 1996 2.°,
umerom cuny u 6e3 HomapuanvHoeo ogopmaerus. OOBICHICTCS 3TO TEM, 9TO
I'paxxmarckuii Komeke P®, BepBble YCTAaHOBUBIINIA BO3MOXKXHOCTh 3aKJTIO-
YeHus OpavyHOro AOTOBOpa, He MpeaycMaTpuBal 00s13aTeIbHYI0 HOTapralib-
Hy10 hopMmy. [ToaTOMY TOTOBOP, 3aKITIOUYECHHBIN CYIIPyTaMy B IIPOCTOM ITHCh-
MEHHO# (popMe B yKa3aHHBII Mepuo, UMEET IOPUANYECKYIO CUTY B YACTH,
He IIpoTUBOpeYalieii mosoxeHusm CemeitHoro Kkogekca (cT. 169).

B nutepatype BBICKa3BIBaeTCS MPEIIOXKEHUE O 1IeJIeCO00Pa3HOCTH «YC-
TaHOBUTH B 3aKOHOAATEIIFHOM MOPSIIKE HOPMY 00 00S3aTeTbHOCTH OTMET-
KU O 3aKJIIOYEHUN OpauyHOro JOrOBOpa B CBUIETEIbCTBE O 3aKJII0YEHUU Opa-
ka. Kpome Toro, B TeX cirydasx, KOIr[a CyIpyT SIBJISIeTCS TIpeAlIpuHUMAaTEIeM

1
Cocunamposa H.E. Yka3. cou. C. 76.
2 o
Cwm., Hanipumep: Aumorkoasckas M.B. Cemeitroe npaso. M., 1996. C. 167.
3 o
JlaThl BCTYIICHWST B CHJIY COOTBETCTBEHHO 4acTH MepBoi ['paxkmaHckoro komekca PD
u CemeiiHoro koaekca PD.
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§ 2. ConepxaHue OpayHOTrO 10roBOpa

WJIM CTAHOBUTCSI UM B IIOCJIEAYIOLIEe BpeMsl, €ro OpayHblil 1OrOBOP JOLKEH
ObITb 3apETUCTPUPOBAH B OpraHax TOCyIapCTBEHHOMI PErucTpaLiy 01 yIPo-
301 IPU3HAHUS €TO HENEWCTBUTEIBLHBIMY . Takue IpeiokeHus 00yCcIoBIe-
HbI CTpeMJIeHUEM 00eCIIeUnTh IpaBa KPeAUTOPOB IIPU 3aKJII0UeHUN Opad-
HOTI'O IOrOBODA.

Bpsin mm Takast mo3uius 3aciIy:KMBaeT MOANEePKKI, B YACTHOCTH, IIOTOMY,
YTO BHECEHME OTMETKU O 3aKJII0YEHUK OpayHOro JOroBOpa B CBUAETEILCTBO
0 3aKJII0YEHUU OpaKa IPOTUBOPEUMUT CYILECTBY JaHHOIO TOKyMeHTa. OHO BbI-
JaeTCs B yIOCTOBEepeHME (paKTa TOCYIapCTBEHHOM perucTpauy Opaka (CT. 8,
30 ®denepaapHOro 3aKoHA «O0 aKTax TpaskIaHCKOTO COCTOSIHUSI» ), M TOJIb-
KO (4TO, BIIpOYEM, HE yMaJIsIeT 3HAUeHUsI CBUIETEILCTBA). A C TOYKU 3pe-
HUSI [IPAKTUYECKON TaKKe AeiCTBUSI MOTYT ObITh BeCbMa 3aTPYIHEHBI, €CIIU
Y4ECTh, YTO OpauyHble JOTOBOPHI MOTYT 3aKJIIOUATHCSI, U3MEHSITHCS, PACTOP-
ratbes (IIpUYeM BCE 3TO MOXKET IIPOUCXOAUTH HEOAHOKPATHO), IIPU3HABATh-
Cs1 He[eICTBUTEIbHBIMMU.

§ 2. ConepxaHue OpavyHOro JOTOBOPA

I'paxkmaHCKO-TIpaBOBOI XapaKTep OpavHOIro JOTOBOPA HE 03HAYAET OTCYT-
CTBUSI CIEIM(MDUICCKUX YePT, CBOMCTBEHHBIX TOJIBKO 3TOMY THITY COTJIAIIIe-
HUI, TTO3BOJISTIOIINX OTJINYATh €T0 OT BCEX MPOYMX IPakIaHCKO-TIPABOBBIX
caenok. Cywecmeosarue smux 0cobvix yepm (Npu3HaKos) 6pauHo2o 0020680pa
00YC1081€HO 0CO0bIM CYOBEKMHBIM COCIABOM OAHHO20 COAAUICHUS U €20 HANPAG-
JNeHHOCMbIO UAlU, 8 Oonee 0buem naaue, cneuuguioli cemelinvix omuoueruil. O6-
1ee mpaBuiIo, n3noxeHHoe B 11. 4 ¢T. 421 TK P®, o Tom, 4TO «yclI0BUS 10-
TOBOpA OTIPEAETISIOTCS TI0 YCMOTPEHUIO CTOPOH», KOHKPETU3UPYETCS B CT. 42
CK P® npenmeTroM 1 cyobeKTaMM COTTIAIIEHNUS.

B cootBeTcTBHM C 11. 1 cT. 42 CK P®D 6pauyHbIM TOTOBOPOM CYIIPYTH BITpa-
BE M3MECHUTD YCTAHOBJICHHBIN 3aKOHOM PEXKMM COBMECTHOI COOCTBEHHOCTH,
YCTaHOBUTH PEKUM COBMECTHOI, JOJIEBOM MIIM pa3neIbHON COOCTBEHHOCTHU
Ha BCE X UMYIIIECTBO, Ha €T0 OTAEJbHBIC BUABI I HA UMYIIECTBO KaxKI0-
ro u3 Hux. Cympyru BIpaBe OIpeIe/INTh B OpavHOM JOTOBOPE CBOM IIpaBa
1 00SI3aHHOCTH T10 B3aMMHOMY COAEPKaHUIO, CIIOCOOBI YUacTHUS B JOXOIAX
IPYT OpyTa, TOPSIIOK HECEHMST KaXKIbIM M3 HUX CEMEHHBIX pacXoI0B; OIIpe-
JIEJUTh UMYIIIECTBO, KOTOPOE OYIeT IepeIaHo KaxKIoMy M3 HUX B CJIydae pac-
TOpXXeHUsI Opaka, a TakKe BKIIIOUNTh B OpaqHBIi JOTOBOP JTIOOBIC MHEIE T10-
JIOKCHMSI, KacaroIIrecsl UMYIIeCTBEHHBIX OTHOIICHUI CYyTIPYTOB.

IIpeomemom 6pauroeco 0o208opa moxcem 6bimb KAK yiice HaJicumoe umyuie-
cmeo, mak u mo, Komopoe 0yoem Hax3cumo cynpyeamu 6 6yoyuiem. Bozmodxncro

' Peymog C.U., 3akasuna U.C. Yxa3. cou. C. 28—29.
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I'naBa 4. BpauHblii 10roBOp

BKAIOHEHUE 8 NpeoMem CO2AAUuieHUsl U YCA08ULL NO NOBODY UMYUlecmed, NPpUHAao-
aedxcauieco moabko 00HOMY U3 CYNPY208.

He nckiroyeHO 1 3aKiIoU4eHe OpaqIHOro JOroBOpa, comepKaHue Ko-
TOPOTO CBOIUTCS K PETYJIMPOBAHUIO OTHOIICHMIA IO TIOBOAY UMYIIIeCTBa
Kaxmoro (MJIM OTHOTO) M3 CympyroB. HampuMmep, 3akirodacTcss OpauyHbIiA
IIOTOBOp, MPEeAyCMaTPUBAIOIINI, YTO BCe UMYIIECTBO, IIPUHAIJICKABIIICEe
KaXXIOMY U3 CYIIPYTOB IO 3aKJIIOUCHUS Opaka, IMpu3HAaeTCsI UX OOIIei co-
BMECTHO# COOCTBEHHOCTHIO, MJIM YCTAHABIUBAIOIINA, UYTO OTHACIHHBIC BUIBI
MMYIIECTBA KaXIOTo U3 CYIPYroB (IOMyCTUM, OOBEKTHI HEIBIKMMOCTH)
MOCTYIAIOT B OOIIYI0 COBMECTHYIO COOCTBEHHOCTh. bpauHBIM TOTOBOPOM
MOXHO IIPEIYCMOTPETh TAKXKe IMEPEeX0l B OOIIYI0 COBMECTHYIO (MJIM 00-
VIO JTOJIEBYI0) COOCTBEHHOCTh MMYIIIECTBA, IIPUMHAIJICKAIIIETO OMHOMY M3
cynpyros. Hampumep, CTOPOHBI MOTYT JOTOBOPHUTBCS O TIepeaade B OOIIYIO
COOCTBEHHOCTD (IOJICBYIO MJIM COBMECTHYIO) KBapTUPHI, IPUHAIICKAIICH
OITHOMY U3 CYIIPYTOB.

ITo mpaBoBOIi TIPpHUPOAE TAKOTO POIA COTJIAIICHMS B PSIIEC CIIyJIaeB CXOXH
C JOTOBOPOM IapeHUsT WIM MeHBI. HO TOCKOIBEKY BO3MOXKHOCTD X 3aKJTI0UE-
HuA ycTaHoBIeHa CeMeiHBIM KOIECKCOM 1 OHM KBaTU(PUIIMPYIOTCS B Kade-
CTB€ OpauyHbIX JOTOBOPOB, TO HOPMBI FPaXKIaHCKOTO 3aKOHOIATEIbCTBA O Aa-
PEHMU WJIM MEHE B JAHHOM cJTydae He IPUMEHSIOTCS.

BMmecTe ¢ TeM MHOTIA 3aKJII0YAIOTCS «OpayHbIe TOTOBOPHI», ITPEAyCMaT-
pUBaOIINE TIePeXoa UMYIIIEeCTBA, IIPUHAIJICKAIIIETO OMHOMY 13 CYIIPYTOB,
B COOCTBEHHOCTH IPYTOro cympyra. Hampumep, Xunoe moMenieHue, Ipu-
00peTeHHOEe OMHUM U3 CYIIPYTOB 10 3aKJTI0UeHUS OpaKa, IIo OpayHOMY JOTO-
BOpY ITepeaaeTcsl B COOCTBEHHOCTD IPYroro cyrpyra. Kak mpemcraBisieTcs,
Takasl ciesKa saBisgeTcs HenelictButeNbHOoM. B cumy 1. 2 c1. 170 T'K P® nipn-
TBOpPHAS CIEJIKa, T.€. CIeJIKa, KOTOpasi COBEPIIeHA C 1IeJIbI0 IIPUKPHITh APY-
I'YIO CHENIKY, HUYTOXHA. B mpuBegeHHOM IIprMepe CTOPOHBI B IeICTBU-
TEeJILHOCTH UMEJIN B BUOY HapeHUe, T.c. 0e3BO3ME3IHYIO Iepeaady Belln
B cobcTBeHHOCTH cympyra (cT. 572 I'K). CnegoBaTeIbHO, TAaKOM «OpadHbIit
IIOTOBOP» SIBIISIETCSI HUYTOXHOM CIENKOM, a K CIeJIKEe, KOTOPYIO CTOPOHBI
IEeHCTBUTEILHO UMEIN B BUAY (K JapeHMIO), C YIETOM CYIIEeCTBa CACIKH
IIPUMEHSIIOTCST OTHOCAIIMeCs K Heil HopMHI (11. 2 ¢T. 170 I'K), T.e. HOpMBI
o mapenuu (ct. 572—581 I'K).

CkazaHHOe, OTHAKO, He O3HAYaeT, YTO HEIOMYCTUM IepeXod B CUITY
OpavyHOro JOroBOpa MMYIIECTBA OMHOIO U3 CYIIPYIOB B COOCTBEHHOCTH
npyroro. Ecnm cornameHneM CyImpyroB peryaupyoTCsI UMYIIeCTBEHHBIC
OTHOIICHMS MEXKAY HUMHU U B TOM YHCJIe TIpeayCcMaTpUBaeTCs Iepeaadya
AMYIIECTBA, MPUHAIICXKAIIETO OTHOMY U3 CYIIPYTOB, IPYTOMY, TO TAKOE CO-
[JIallIeHHe TIPeACTaBIIsIeT CO00M OpavyHBIil TOTOBOP, COOTBETCTBYIOIINIA TPE-
OoBaHUSIM 3aKOHa. Ecimm ke comeprkaHue J0roBOpa NCYEPITBIBACTCS TOJIBKO
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§ 2. ConepxaHue OpayHOTrO 10roBOpa

00513aHHOCTBIO TIePeIaTh UMYIIESCTBO IPYTOMY CYIIPYTY (0€3BO3ME3THO MU
B3aMeH BCTPEYHOTO TPEIOCTaBICHUs ), TO TAKOE COTJIallleHre TTPU3HaBaTh
OpayHbIM JOTOBOPOM HEeT OCHOBaHUM. K COOTBETCTBYIOLIMM COTJIAllIEHU-
sIM HOPMBI 3aKOHOJATeJIbCTBA O OPaYHOM JI0TOBOPE HETTPUMEHUMBL. B aTHx
CITy4asiX OTHOIIIEHUSI CTOPOH PETYIMPYIOTCS TIPaBUJIaAMU O TapeHUH, KYII-
Jie-Tiponaxe, MeHe U T.JI.

B 6paunom dozcosope mocym codepiicamupcs ycA08Usl, KACAOUUECs 8Ce20 UMY -
wecmea (umeroujeeocsi u mozo, Komopoe 6ydem Haxcumo 6 6ydyuem). Ho wawe
cynpyeu npubezarom K 6pauHomy 002080py ¢ UeabH Onpedesums NPAgoBoL PelCcUM
omaodenbrbix 6Uu008 umyujecmea (HEABMKUMOCTH, aKIIMH U T.1.). B makom cay-
yae UMyuecmaeo, He YNOMaHymoe 8 6pauHom 002080pe, NO-NPelCcHeMy 1611emcs
obuyeii coeMecmHoll cOOCMEEHHOCMbIO CYNPY208.

Ilo obuwemy npaguny bpaunbiii 002080p A645eMCst beccpoUHbIM, 0OHAKO CO-
2naueHue Moxscem HoCUmb CPOUHbLL XapaKkmep, T.€. 3aKJIIOYAThCS Ha OTpe-
NeJIeHHBIN CpOK, HallpuMep Ha MATh uiau 25 net. Apyroe aeio, 4yTo, ycra-
HaBJIMBas KaKue-JIn00 CPOKHM CYIIECTBOBAaHMUS IpaB U 00SI3aHHOCTEH,
IIperycMaTpUBaeMbIX OpaYHBIM TOTOBOPOM, HEOOXOIMMO YIUTHIBATh CITe-
UKy TOTo WM MHOTO TIpaBa. Tak, BellHbIe MpaBa, Kak MpaBUIIO, SB-
JISII0TCS 6eccpoyHbIMU. [ToaTOMY B OpauHOM JOroBOpe HE MOXKET OBbITh
YCTaHOBJICHO, YTO, HAIIpUMeEP, KaKoe-HUOYIb UMYILECTBO IIEPEXOAUT B COO-
CTBEHHOCTH CYIIpyTa (CYIIPYyTH), IPEATIOIOKIM, Ha IISITh JIeT (K COXKAICHUIO,
BCTPEYAIOTCSI U TAKUE «pelIeHMs»). BMecTe ¢ TeM JoroBOpoM MOXKHO ycTa-
HOBUTb, YTO ITPaBO COOCTBEHHOCTU Ha TY WJIM UHYIO Belllb OyAeT MpuHajie-
KaTb, MMPEANOJI0XUM, CYIIPYTe, HO IO UCTEUCHUH OIPEACICHHOTO ITepuo-
na BpeMeHu (Miu (1) TIpy HaJTUIUU OTIPeNIeJICHHBIX YCIOBUIA) TaHHAsI BEIllb
repeiiieT B 00IIYI0 COBMECTHYIO COOCTBEHHOCTD CYIIPYTOB, WJIM B OOIILYIO
JIOJIEBYIO COOCTBEHHOCTh CYNPYroB (M B 9TOM K€ TOTOBOPE MOXKHO Ipe/-
YCMOTpPETh JOJN), UJIU B COOCTBEHHOCTD CyIpyra. B oTHolIeHUM ke 00s1-
3aTeJIbCTBEHHBIX IIPaB YCTAHOBJICHUE CPOKOB MX CYIIECTBOBAHUS HIUYCM
He orpaHnyeHo. HampuMep, MOXHO yCTaHOBUTH, YTO HECEHHUE CEMEMHBIX
pacXoa0B OCYILIECTBASIETCS KaXIbIM U3 CYNIPYroB IMOOYEPETHO B TEUYECHUE
OMpEeeJIEHHOIO BPEMEHU (JOMYyCTUM, MEPBbIE TOITOAA UX HECET CYIpY-
ra, BTOpble — CyImpyr). Hexb3s HCKI0UaTh TakKe BO3MOXHOCTh COCTaB-
JIeHUS TpaUKOB.

BpauHble TOroBOpbl MOTYT COBEPIATHCS MO YCIOBUEM.

ITpuyem yciaoBUst MOTYT OBITH CAMBIMU pa3HbIMU. JlyMaeTcs, 4To B caydyae
(B 1. 2 cT. 42 CK), KOTIa TOBOPUTCS O BO3MOXKHOCTH ITOCTaBUTh BOZHUKHO-
BEeHME WIN MpeKpallieHune mpaB U 00s13aHHOCTE ! B 3aBUCUMOCTh OT HACTYII-
JIEHWST WJIK OT HEHACTYIUIEHUSI OTIPEEIEHHBIX YCIOBUI, UMEIOTCS B BUY HE
TOJIBKO YCIOBHBIE CIEIKHU (B X OOBIYHOM I'paxkIaHCKO-TIPAaBOBOM 3HAUCHUN).
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I'naBa 4. BpauHblii 10roBOp

Bo-nepBhIX, yciaoBus, BKIIOYaeMble B OpauHbIil TOTOBOP, MOTYT OBIThH
oTJIaraTeJIbHbIMU WX OTMEHUTETHbHBIMUA B TOM 3HAYE€HWU, KOTOPOE BKJIA-
neiBaercd B 9TH 1oHaTud ct. 157 'K PD.

J1oroBOp CUMTAETCS COBEPIIEHHBIM ITOJ OTIaraTeJIbHBIM YCIOBUEM, €CIIN
CYTIPYTH TIOCTABWJIM BO3HUKHOBEHUE TIPaB U 00SI3aHHOCTE! B 3aBUCUMOCTh
OT OOCTOSITEILCTBA, OTHOCUTETLHO KOTOPOTO HEU3BECTHO, HACTYITUT OHO
U He HacTynuT. HampuMmep, cynpyru COXpaHsIIOT pexXuM 00111eit coBMme-
CTHOU COOCTBEHHOCTH HAa MMEIOIIIYIOCSI Y HUX KBApTUPY U JOTOBAPUBAIOT-
Cs1 O TOM, YTO B CJIydae MpuoOpEeTeHUsI HOBOU KBapTUPBI OHA CTAHET COOCT-
BEHHOCTBIO CYTIPYTH.

JloroBop cuMTaeTCs 3aKIIOUYEHHBIM IO OTMEHUTEIBHBIM YCIIOBUEM, ECIIN
CyMpPYTU TIOCTABWIM TIPEKpaIlleHNe MPaB U 00SI3aHHOCTE! B 3aBUCUMOCTD
OT OOCTOSITEILCTBA, OTHOCUTEITLHO KOTOPOTO HEU3BECTHO, HACTYITUT OHO
WY He HAcTynuT. Ecnu, 1omycTuM, B MPUBEASHHOM TTPUMEpE CYTIPYTU 10-
CTUTJIV COTJIAIIEHUS O TOM, YTO KBAPTHPA, UMEIOMIAsICS HA MOMEHT 3aKJTIO-
YEeHUsI TOTOBOPA U SIBIISIIONIASICST O0IIIEl COBMECTHOM COOCTBEHHOCTBIO, C MO-
MEHTa IPUOOPETEHUSTI HOBOY KBAPTUPHI (KOTOPAsi CTAHET COOCTBEHHOCTHIO
CYIPYTH) ITEPEXOINT B COOCTBEHHOCTD CyIipyra'. JlaHHOe yCIOBHE — IIPUOO-
peTeHNre HOBOI KBAPTUPHI — SIBJISIETCSI OMHOBPEMEHHO W OTJIATaTeIbHBIM,
1 OTMEHUTEJIbHBIM.

B tex cnmydasix, Korga HaCTYTUIEHUIO YCIIOBUSI HEAOOPOCOBECTHO BOCIIpE-
TISITCTBOBAJT OJTMH U3 CYTTPYTOB, KOTOPOMY HACTYTUICHUE YCIOBUS HEBBITOTHO,
TO yCIIOBHME TTPU3HAETCS HACTYNMUBIITUM. COOTBETCTBEHHO €CJIM HACTYTIICHUIO
YCJIOBUSI HEAOOPOCOBECTHO CONEMCTBOBA CYNIPYr, KOTOPOMY HACTYIUICHUE
YCIIOBUS BBITOTHO, TO YCIOBUE MTPU3HAETCST HEHACTYTIMBIITUM.

Bo-BTOpBIX, KaK MPeaCTaBseTCS, CTOPOHBI MOTYT TTIOCTaBUTh BO3HUK-
HOBEHUE, U3MEHEHUE WU TpeKpalleHue mpaB U 00sI3aHHOCTEH, Mpery-
CMaTpUBaeMbIX OPauYHBIM IOTOBOPOM, B 3aBUCUMOCTH OT YCJIOBUI, HACTY-
MJICHUE I HEHACTYTUIEHNE KOTOPBIX 3aBUCUT OT BOJIM CTOPOH.

BaxxHo otMeTuTh, 4T0 Cemeiirblil KoOeKc codepicum Auulb NpUMepHbLil ne-
pedeHdb ycaoeuil 6paunozo 002080pa, NPU IMOM YKA3AHbL UX npedesbl — monb-
Ko umyujecmeernnvle omnoutenus. Hedonycmumo exarouenue 6 002080p ycaosui
0 AUHHBIX HeumyujecmeeHHblx omHouleHusx. Tax, Helb3sI COTIACUTHCS C BKITIO-

" PasyMmeercsi, 0 MOMEHTE BOSHUKHOBEHHSI [IPaBa COGCTBEHHOCTH (1 MPEKPALICHNUS 1paBa
00111eit COOCTBEHHOCTH) B IAHHOM CJy4ae TOBOPUTCS O4eHb yclioBHO. B cuny 1. 2 ct. 8§ 'K PO
MpaBa Ha UMYLIECTBO, MOJIeXalllle TOCYIapCTBEHHOI PerucTpalunu, BO3HUKAIOT C MOMEHTa
pEerucTpaluy COOTBETCTBYIOLIMX ITPaB Ha HETO, eCJIM MHOE He YCTaHOBIEHO 3aKoHOM. [TpaBo
COOCTBEHHOCTH Ha HEBUXKUMOCTD, €ro BO3HUKHOBEHUE, TIEPEXO/ U MpeKpalleHne MoAIexar
rOCyJapCTBEHHOI PEerucTpallii B €AMHOM TOCYAapCTBEHHOM PEecTpe yUpexXICHUSIMU
toctuuuu (1. 1 c1. 131 T'K). CnenoBartenbHO, B JaHHOM MpUMepe KBapTUpa, HaxoIsIasics
B 0011ei COOCTBEHHOCTH, CTAaHET COOCTBEHHOCTBIO OTHOTO U3 CYIPYTOB C MOMEHTA BHECEHMUSI
COOTBETCTBYIOIIEH 3aMMMCU B TOCYIapCTBEHHBIN peecTp.
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§ 2. ConepxaHue OpayHOTrO 10roBOpa

YeHHEeM B OpauHBIi JOTOBOP TaKWX IMOJIOXKEHMI, KaK: «51 00sI3yloch HauaTh
ITOATOTOBKY K ITOCTYIIJICHUIO B BY3, C TEM UTOOBI B CJICAYIOLIEM TOIY IIPUCTY-
IIUTH K BeUepHEMY MJIU 3a09HOMY OOYUEHUIO TI0 MOEeMY BEIOOpY», «S1 HaMme-
peHa OpOCUTDH KYPUTh, IOJIarasi, 4YTO 3Ta IMPUBBIUKA OyAeT IMOMEXOM ISt Oy-
IYIIEeT0 MAaTePUHCTBA», «5l He HaMepeH OrpaHUYMBATh CAMOCTOSITEIEHOCTh
JKEHBI, 4TO He JOJDKHO CYIIPYTOM IMTOHMMATHCS KaK IIPaBoO 3JI0YIIOTPEOIIITh
SMAHCUIIMPOBAHHOCTEIO» . ECTN Takme ycaoBus 6YIyT BKIIIOYEHBI B JOTOBOD,
TO C TOYKU 3PCHUS IOPUINICCKOI B 3TOM YaCTH COTJIAlIeHNEe OyIeT CIUTATh-
Cs HeIeMCTBUTEIbHBIM, a IIPAKTUYECKH CTOPOHHI (VUIM OTHA M3 CTOPOH) OY-
YT BBEICHBI B 320 Ty>KICHNUE.

CeMeiHBIN KOIEKC CONEePKUT CIICIINATBHYI0 HOPMY, 3aIIPEIaoIIyIo Orpa-
HUYEHME TIpaB 1 cBOOOM cynpyroB. Tak, 3alpelnaeTcsl BKIIOUCHUE B JIOTO-
BOp OTpaHWYEHUN MPABOCIIOCOOHOCTHU U ieecTiocoOHOCTU cynpyros. [To-
5TOMY CJIeAyeT IMPU3HATH HEeIIPHEeMIEMBIM BKITIOUCHIE B OpavHBIA JOTOBOP,
HaIlpuMep, TaKOTO ycIIoBuUs: «B HacTosmmit MomeHT MHe, IBaHoBy MBa-
Hy BaHOBUYY, TIpemiaracTcst paboTa B Ka3MHO, TIIe s IIpexae padboTai, HO,
yBaxXkast MHEHHE CYIIPYTH, KOTOpast K 3TOMY OTHOCHUTCSI HETaTUBHO, TIOATBEP-
KIal0, YTO MOU JaJbHEHIINe TUIaHBl ¢ pab0OTOl B TAKOTO POIa 3aBeICHUSIX
He CBsI3aHBL. BMecTe ¢ TeM Moe TMIHOE OTHOIIICHHE K AeSITeIBHOCTH Ka3MHO
U K TeM, KTO 3aHAT TPYAOM B HUX, OCTAETCS IMOJIOXUTEIbHBIM» . U memo He
B CJIOBECHOU «000JIOUKe» YCIoBUsI. OHO OrpaHUYMBACT IIPABOCIIOCOOHOCTh
(ct. 18 I'K), uTO HEemomycTUMO.

CormacHo 11. 3 ct. 22 T'K P® cnenku, HalpaBjieHHbIE HA OTpaHUYEeHUE
IIPaBOCIIOCOOHOCTH 1 IEeCIIOCOOHOCTH IpakaaH, HUITOXHEI.

He morryckaercs OpayHbIil JOTOBOP, OTPAaHUYNBAIOIINN BO3MOKHOCTD CY-
Ipyra o0pamaThCs B CyI 3a 3aIIUTOI CBOMX IpaB KaK OT TPEThUX JIUII, TaK
M OT IPYTOro CYIIpyTa.

IIpaBa 1 00513aHHOCTH CYIIPYTOB B OTHOILIICHUH ACTEH pEeTyINPYIOTCS HOP-
Mamu CeMeIfHOTO KolieKca M MHBIX 3aKOHOAATEIbHBIX aKTOB. OCHOBHAS 9acTh
5THX HOPM — MMIIEpaTUBHAs, T.c. UHOE PEryIMpPOBaHUE X TOTOBOPOM HeE
TIOITYCKAETCSI.

3amnpemaeTcs BKIIOUCHHUE B TOTOBOP YCIOBUIA, IIPeIyCMaTPUBAIOIINIX
orpaHWYCHHUE IIpaBa HETPYIOCIIOCOOHOTO HYKIAIOIIETOCs CyIIpyra Ha I10-
JIydeHHUE COMePKaHMSI.

He momryckaeTcst KabanbHBIN OpadHBINA TOTOBOP, T.€. COIJIAIICHHUE, CO-
IepKaliee YCIOBUS, KOTOPBIE CTaBSIT OMHOIO U3 CYIIPYTOB B KpaiiHe He-
6narompusitHoe mojoxeHue. Kak cienyer u3 ct. 179 'K P®, x TakuMm

" CM.: OCHOBHBIC IPaXIaHCKO-TIPABOBbIC JOKYMEHTBI: 06pasiibl / COCT. U aBT. KOMMEHTAPHEB
O.M. Mypanpsan. M.: BEK, 1997. C. 185.

* Tam xe. C. 186.
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I'naBa 4. BpauHblii 10roBOp

COTJIALLIEHUSIM OTHOCUTCS OpauyHbIii JOTOBOP, KOTOPbIA OAUH U3 CYIIPY-
roB OB BBIHYKJE€H 3aKJIIOUUTh BCAEICTBUE CTEUEHUS TSXKEIBIX 0OCTOS -
TEJIbCTB HA KpalflHE HEBBITOAHBIX JUIS Ce0S YCIOBUSIX, UEM APYTOW CYNpyT
BOCITOJIb30BAJICS.

Henp3s Takke 3aKkimodaTh OpavyHbIN JOTOBOP, €CJINA €T0 YCIOBUS CTaBST
OJIHOTO U3 CYIIPYTOB B KpaliHe HEOIAroNnpUsITHOE MOJOXEHUE (J1aXe €CIU HET
TaKuX MPU3HAKOB KabaabHOM CAEIKU, KaK COBEPIIIEHUE €€ BCIEICTBUE CTE-
YEHMUSI TSKEJIBIX 00CTOSITEILCTB, YeM IPYTOM CYIIPYT BOCITOIb30Basics). Ecnu
BCE-TaKM 3aKJIIOYEH TaKOW OpayHbIii 1OTOBOP, TO OH MOXET ObITh MTPU3HAH
HeIEeUCTBUTEILHBIM ITIOJTHOCTBIO MIM YacTUYHO (CT. 44 CK).

Kpome Toro, 6payHblii 1OrOBOp HE JOJKEH MPOTUBOPEYUTH OCHOB-
HBIM HavyajaM CeMEeWHOTO 3aKoHomaTeabcTBa. B yacTtHocTH, B 1. 4 CT. 1
CK P® ykazaHo Ha TO, 4TO 3aIpeliaTcs JIIoOble OTpaHUYeHUS TIpaB Tpa-
XKJIaH MPU BCTYIUIEHUU B Opak U B CEMEMHBIX OTHOIIEHUSX MO MpU3Ha-
KaM COLIMaJIbHOM, pacoOBOI, HAIMOHAJIbHOM, SI3bIKOBOM WUIN PEJIUTHAO3-
HOW MPUHAJIEKHOCTH.

§ 3. N3meHeHne u pacTopzKeHHe OPAYHOTO JOrOBOPA.
IIpu3Hanne OpaYHOro IOroBOpa HeJAeiCTBUTEILHBIM

PermameHTanms ocHOBaHUI M3MEHEHMS 1 PACTOPKEHIUS OpavYHOTO JOTO-
Bopa comepXuTcs Kak B CeMeitHOM, Tak 1 B [ paxkmaHCcKOM KOJeKcax.

BesycnoBHO, 6eckonpaukmroe usmenenue u pacmopiiceHue 002080pa 603-
MOJCHBI MO 83AUMHOMY CO2AACUI0 Cynpyeos. llelicmeue bpaurnoeo do2o6opa
npexkpauiaemcs ¢ MOMeHmMa npekpaujerus opaxka, 3a UcKa4eHuem mex o00s-
3amenvbcme, Komopole npedycmMompensl oOpaunbimM 002060pOM HA Nepuood nocie
npexpawenus opaka. B coorBerctBum co ct. 16 CK P® Gpak npekparaercst
BCIICACTBHE CMEPTU YUIN OOBSIBIICHUS CYIOM OTHOTO M3 CYIIPYTOB YMEPIIINM.
Kpowme Toro, 6pak MOXET ObITh MPEKPALIEH MYTEM €r0 PACTOPXKEHMUS IO 3a-
SIBIICHUIO OTHOTO MJIM 00OMX CYIIPYTOB, a TAaKXKe IT0 3asIBJICHUIO OTICKYHA CY-
IpyTa, MPU3HAHHOTO CYIOM HEIEEeCITOCOOHEIM .

CoracHo cT. 43 CK P® omHOCTOpOHHMIT OTKAa3 OT UCITOJJTHEHUS Opay-
HOTO JIOTroBOpa He morryckaeTcs. OIMH 13 CYyIIpyroB MOXKeET TpeOOBaTh M3Me-
HEHUS WIX PaCcTOPXKEHMS JOTOBOpPA IT0 PEIICHMIO Cyaa IIPH CYIIIECTBEHHOM
HapyIIeHUH JOTOBOPa BTOPHIM CYIIPYTOM, T.€. TIPA TAKOM HapyIIeHUH JOTO-
BOpa OIMHUM M3 CYIIPYTOB, KOTOPOE BJICUET IIJIST APYTOrO yIIepO, BCICACTBUC
KOTOPOTO OH B 3HAYMTEJIPHOI CTEIICHU JIMIIIACTCSI TOTO, Ha YTO OBUT BITpaBe
PACCYUTHIBATH IIPH 3aKIFOUCHUH OPATHOTO TOTOBOPA.

' Cwm.: Kommenrtapuit k CemeitHomy komekcy Poccuiickoit @enepaunu / Iloa pen.
I1.B. KpamennnaukoBa. M.: Craryt, 2005.
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§ 3. IsMeHeHue, pacTopkeHUe, TpU3HAHWE HEIECHCTBUTEIbHBIM OpavyHOro I0roBopa

OcHosaHuem 015 U3MeHeHUs UAU PACMOpIIceHUsl OpauH020 002080pa s65em-
CS CYuecmeeHHoe uameHerue 00Cmosmenscme, U3 Komopvix CopoHsl UCX00uAU
npu 3axaroueruu doeosopa (ctT. 451 I'K).

H3MmeHeHre 00CTOSITeIBCTB IIPU3HACTCS CYIIECTBEHHBIM, KOTIa OHU 13-
MEHUJINCh HACTOJIBKO, UYTO, €CIU OBI CTOPOHBI MOTJIA 3TO Pa3yMHO IIPeIBH-
IIeTh, JOTOBOP OBLT OBl 3aKJIIOUCH HA 3HAYNTEILHO OTIMYAIOIINXCS YCIOBHU-
SIX VUTM BOOOIIIE He OBLT ObI UMM 3aKJIFOUCH (HaIlpuMep, CTOPOHBI BEISICHUIIH,
YTO SIBJISTFOTCST POICTBEHHUKAMU).

B tex ciryuasix, Korma Cynpyru He JOCTUIJIN COTIAIICHUSI O PaCTOPXKEHUN
WY IIPUBEICHUHT JOTOBOPA B COOTBETCTBHE C CYIIIECTBEHHO M3MEHUBIITMMUCST
00CTOSITEILCTBAMH, IOTOBOP MOXKET OBITh PACTOPTHYT JIMOO M3MEHEH CYIOM
10 TpeOOBAHUIO 3aMHTEPECOBAHHOM CTOPOHBI ITPH HAIMYNHY OTHOBPEMEHHO
YETHIPEX YCIOBUIA:

BO-TICPBBIX, B MOMEHT 3aKJIIOUCHHMSI JOTOBOPA CTOPOHBI UCXOIMJIN M3 TOTO,
YTO TAKOTO M3MEHEHUS OOCTOSITEILCTB HE TIPOU30MICT;

BO-BTOPBIX, M3MEHEHUE OOCTOSITEILCTB BHI3BAHO MPUIMHAMU, KOTOPEIE
3aMHTEPECOBAHHAS CTOPOHA HE MOTJIA MPEOIOJIETh [TOCJIE UX BOSBHUKHOBEHMUS,

B-TPETHUX, UCIIOTHEHNE JOTOBOPAa HACTOJIHKO HAPYIIMIO OBl COOTBET-
CTBYIOIIIEe JOTOBOPY COOTHOIIIEHNE MMYIIECTBEHHBIX MHTEPECOB CTOPOH
1 TIOBJICKJIO OBI IJII 3aMHTEePECOBAHHON CTOPOHBI TAKOM yIIepo, 4To oHAa
B 3HAYUTEJIBLHOM CTETICHM JINIIIIACEH OBl TOTO, Ha YTO OBbLJIa BIIPAaBE PacCUM-
THIBATh TIPU 3aKJIIOUCHUN JOTOBOPA;

B-UETBEPTHIX, M3 CYIIIECTBA TOTOBOPA HE BEITEKACT, YTO PUCK M3MEHEHUS
0OCTOSITEIIBCTB HECET 3aMHTEPeCOBAaHHAS CTOPOHA.

B cygae pacTopskeHMsI 6pagHOrO JOTOBOPA BCIICACTBHUE CYIIICCTBCHHO M3-
MEHUBIIIMXCS 00CTOSITEIILCTB CYI IT0 TPEOOBAHUIO OHOTO M3 CYIIPYTOB OIIpE-
IeJIsIeT TIOCTSACTBUS PACTOPKEHUS TOTOBOPA MCXOMS M3 HEOOXOIUMOCTH
CIIPABEIJIMBOTO pacIpeneICHIS MKy CTOPOHAMM PAcXOI0B, TOHECEHHBIX
HWMU B CBS3M C UCTIOJIHEHHEM 3TOTO JOTOBOPA.

Kpowme Toro, m3mMmeHeHNe T0roBopa B CBS3U C CYIIECTBEHHBIM N3MEHECHIEM
OOCTOSITEIIBCTB IOITYCKACTCSI IO PEIICHUIO Cya B MCKITIOUNTEIBHBIX CTyJa-
SIX, KOTIa PaCTOPKEHME TOTOBOPa IPOTHBOPEUYHUT OOIIIECTBEHHBIM HHTepecaM
JIOO BIICYET IJISI CTOPOH YIIepO, 3HAYNTEIHLHO ITPEBBIIIAIOIINIA 3aTPaTHI, He-
00XOIMMBIC TSI UCTIOTHEHUSI JOTOBOPAa HAa M3MEHEHHBIX CYIOM YCIIOBUSIX.

CornameHnsT 00 N3MeHEHUU WX PACTOPXKEHUH OPaTHOTO TOrOBOPa CO-
BeplIaoTCs B HoTapuanbHOI popme. Eciin GpauHblii 10roBop ObLI 3aK/II0YEH
0e3 HOTaprUaJbHOTO YOOCTOBepeHMSI B Iepuon ¢ 1 suBaps 1995 mo 1 mapra
1996 r., TO ero mpekpaileHnue MOXET ObITh OCYLIECTBIEHO B IIPOCTOM ITUCh-
MEHHOI1 (hopMe. M3MeHeHne TaKoro JoToBopa 63 HOTapuaJIbHOTO YIOCTO-
BepPEHUS BO3MOXHO TOJIBKO IIPM MUCKIIOYCHUN W3 ITOTrOBOpa KaKUX-JTH0O0
yciioBuii. BHeceHre HOBBIX YCIIOBHUIA B JOTOBOP ITOTPeOyeT HOTapUaIbHOTO
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I'naBa 4. BpauHblii 10roBOp

YIOCTOBEPEHUSI, XOTSI KOHEYHO K€ MPEeNNnoYTUTeIbHEee HoTapuaibHas dhop-
Ma BO BCeX CJIyJasix U3MEHEeHUsT GpayHoTro JI0roBopa.

B cootrBerctBum ¢ 1. 1 cT. 44 CK P® 6paunsiii docosop moxncem 6bimo
NPU3HAH CYOOM HEOeUCMEUMENbHBIM NOAHOCIbIO UAU YACTMUYHO N0 OCHOBA-
Husam, npedycmompennuim Ipaxcoanckum Kodexcom 0as HedelcmeumenbHvxX
cdeaok. KpoMme Toro, cym MOXKeT NMPU3HATh OpAaYHbIil TOTOBOP HEelelCTBU-
TEJIbHBIM TTOJIHOCTBIO WJIM YACTMYHO 110 TPeOOBAHUIO OJHOTO U3 CYTIPYTOB,
€CJIW YCIIOBUSI IOTOBOPA CTABSIT 3TOTO CYIpyra B KpailHe HeOJIaronpusT-
HOE TIOJIOKEHMUE.

[Monaraem BaXKHBIM, TIPEKIIE YeM aHATU3UPOBATH TPABOBbIE HOPMBI O ITPU-
3HaHUU OPAYHOTO JOTOBOPA HEIEWCTBUTELHBIM, OCTAHOBUTHCS HA HEOOXO-
JTMMBIX YCJIOBUSIX OpauyHOTO TOTOBOPA — YCIOBUSIX ACMCTBUTEIILHOCTH JaH-
HOTO JIOTOBODA.

HmyiecTBeHHBIE TIpaBa U 00SI3aHHOCTU CYTNIPYTOB, YKa3aHHbIE B Opau-
HOM JI0TOBOPE, BO3HUKAIOT ITPU COOTIONEHNH CIIETYIOIINX YCIOBUH IEWCTBH -
TEJIBHOCTH JOTOBOpA:

BO-TIEPBBIX, COJEPXKaHKNE OPAYHOTO IOTOBOPA HE MOJKHO TTPOTUBOPEYUTh
3aKOHY. HemormycTuMbl, B 4aCTHOCTH, COTJIAIlIeHUsI, HAalTpaBJICHHbIE Ha pe-
TJIAMEHTAILWIO TUYHBIX HEMMYIIIECTBEHHBIX OTHOIIEHU, OTpaHUYEHUE TIpa-
BOCIIOCOOHOCTH U (MJIN) IeeCITOCOOHOCTH U T.1I.;

BO-BTOPBIX, CYIPYTH TOJKHBI 00J1a1aTh TIPABOCIIOCOOHOCTBIO U IEECTO-
cOOHOCTBIO. B KauecTBe UCKITIOUEHUSI BO3MOXKHO 3aKJIFOUEHUE COTJIAIIeHUSI
TP JOCTYXKEHUM BO3pacTa, TOMyCKAIOIIero BCTyIJIeHUe B Opak;

B-TPEThUX, HOTapHaJibHOEe O(hOpMIIeHUE OPaYHOTO TOTOBOPA;

B-UETBEPTHIX, BOJICU3bSIBIICHNE YYACTHUKA OpayHOTrO JOTOBOPA JOJIKHO
COOTBETCTBOBATD €TI0 IEHCTBUTEIBHOM BOJIE, T.€. IOJZKHO OBITh TPAaBUIIBHOE
MMOHMMaHME COTJIAIIEHHsI, @ €r0 COBEPIIIEHUE TOJKHO OBITh TOOPOBOJIBHBIM.

Kpome Toro, eciii B TOroBope U3MeHSIETCS TIPaBO HAa HEABMKUMOE MMY-
IIECTBO, TO COOTBETCTBYIOIIEE MTPaBo Ha ocHoBaHUM MDeiepalibHOTO 3aKOHA
«O rocynapcTBeHHOU PeTUCTPAIINY ITPaB Ha HENBIKUMOE UMYIIIECTBO U Clie-
JIOK ¢ HUM»' TTO[UIEXUT rOCYIapCTBEHHOM PerucTpaly B OpraHax rocyaap-
CTBEHHOU PErMCTpaIy MpaB Ha HENBIKMMOE UMYIIIECTBO U CIIEJIOK C HUM TI0
MECTY HaXOXIeHWsT COOTBETCTBYIOILIEH HeMBUXXMUMOCTH. Harmpumep, B 6pau-
HOM JIOTOBOPE MPeIyCMaTPUBAIOTCS OTUYKICHUE CYTPYTOM KUJIOTO ITOMeTle-
HUSI U1 COOTBETCTBEHHO MPUOGPETEHHE 3TOTO TTOMEIIeHUS CYTIpyroii. B takom
cTyJae IpaBo COOCTBEHHOCTH y CYNPYTY BO3HUKAET C MOMEHTA TOCY/IapCTBEeH-
HOM perrcTpalliy T0TOBOpa U TpaBa.

Criemyet UMETh B BUILY, UTO MPU OTCTYIIJICHUU XOTSI ObI OT OMHOTO U3 Ha-
3BaHHBIX YCJIIOBUI OpPaYHBIi JOTOBOP CUYNTAETCS] HENEHCTBUTETBHBIM.

' C3 PD. 1997. Ne 30. Cr. 3594.
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§ 3. IsMeHeHue, pacTopkeHUe, TpU3HAHWE HEIECHCTBUTEIbHBIM OpavyHOro I0roBopa

B cooTBeTcTBUY C TpaXkIaHCKUM 3aKOHOAATEIbCTBOM CEJIKA, HEAEHCTBU -
TeJIbHAsI B CWUTY IIPM3HAHUS €€ TAKOBOM CYIOM, TIpU3HAaeTCs ocriopruMoii. Ha-
IIpuMep, OpauHBIil TOTOBOP, COBEPIICHHBIN OTpaHUYEHHO 1eeCTIOCOOHBIMU
MO0 HECOBEPIIICHHOJIETHUMM JIMLIAaMU B Bo3pacte oT 14 mo 18 et (ct1. 175
u 176 I'K), coBeplueHHbII IO BAUSIHUEM Hacuus win yrpo3ssl (ct. 179 I'K).
Crenka, HeIeICTBUTEIbHASI BHE 3aBUCHMOCTH OT CYAeOHOTO pEIICHMSI, SIBJISI-
eTCsI HUUTOXHO#. HarpuMep, OpadHbIii 1OTOBOP, COBEPIIICHHBIN C y4aCTUEM
HeneecrmocodHoro (cT. 171 I'K), 6pauHbIil HOTOBOpP, COBEPIIICHHBIN 03 HaMe-
pEeHUS CO3IaTh COOTBETCTBYIOIINE IMpaBoBhIe ocaeacTBusd (11. 1 ct. 170 I'K),
60 GpavHbIil TOTOBOP, HapylIalomuii Tpedosanue 11. 3 cT. 42 CK PO.
B cr. 168 I'K PD ycraHOBjIEH HPUHIMII OTHECEHUS CAEIOK (B TOM YUCIIE
1 OpavHOro IOroBOpa) K TOM MJIM MHOM KaTerOpuU HEACUCTBUTEIHBHOCTH:
€CJIM 3aKOH He YKa3bIBaeT Ha OCIIOPMMOCTb, TO CICIKH, HE COOTBETCTBYIOIINE
3aKOHY I MHBIM IIPAaBOBBIM aKTaM, IIPU3HAIOTCS HUITOKHBIMU.
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I'nABA 5. TIPABA 1 OBA3AHHOCTY POJUTEJIEN 1 JETEN

§ 1. YcraHnojieHne NPOMCXOKIAEHNUS TeTei

OnHO U3 BaXKHEHIMX MOJOXEHUI POCCUIICKOro ceMeiHOro Trpana co-
CTOUT B TOM, UTO OCHOBAHUEM 803HUKHOGEHUS Npaeg u 00s3anHocmell poou-
meneil u demeil 1645emcs NPouUcxoxcoenue demeil, yioCTOBEpEHHOE B yCTa-
HOBJICHHOM 3aKOHOM Tiopsiike. [Tociie peBoJIIOLMY 3TO TOJIOKEHKUE ObLIO
copmynupoano B nekpere BUMK 1 CHK PCO®CP or 18 nekabps 1917 1.
«O rpaxmaHcKoM Opake, O IeTSIX M O BeJeHUU KHUT aKTOB I'PaXkIaHCKOTO
COCTOSTHUS» .

Kaxnpiii pebeHOK Bceraa MMeeT OTIia M MaTh HE3aBUCUMO OT TOTO, PO-
nuiics oH B Opake wian HeT. CtaTths 53 CK P® 3akperisseT HOpMy, COIJIACHO
KOTOPOIi AeTU, POAUBIIKECS OT JIUL, HE COCTOSIIIIMX MEXIy co00ii B Opake,
HMMEIOT TI0 OTHOILIEHUIO K CBOMM POAMUTEIISIM TaKue Xe TpaBa U 00s13aHHO-
CTH, KaK U JICTU, POXKIEHHbIE B Opake, IIPH YCIIOBUM, YTO UX IIPOUCXOXKICHUE
OBLIO YIOCTOBEPEHO B YCTAHOBJIEHHOM 3aKOHOM ITOPSIJIKE.

AHanoruuHasi HopMa coaepxaiach B cT. 50 Kogekca o 6pake 1 cembe
PC®CP, atakxe B cT. 133 Konekca 3aKoHOB 00 aKTaX I'pakJIaHCKOTO COCTOSI-
HUsI, OpauHOM, CEMEIHOM U oreKyHckoM mpase 1918 ., cT. 25 Koaekca 3ako-
HOB 0 Opake, ceMbe 1 orieke 1926 r. MHOi TpUHITUIT ObLT 3aKperieH YKa3oM
ITpesunuyma BepxosHoro Coseta CCCP ot 8 utonst 1944 r. «O6 yBenunue-
HUU rOCyIapCTBEHHON MOMOIIM OepeMEHHBIM KeHIMHAM, MHOTOJICTHBIM
U OMMHOKWM MaTepsiM, YCUJIEHUM OXpaHbl MATEPUHCTBA U IETCTBA, 00 ycTa-
HOBJICHUM TIOYETHOTO 3BaHMS « MaTb-TepOrHSI» U YUpeXIeHUM opieHa «Ma-
TEpUHCKas claBa» U Medain «Meaaib MaTepUHCTBa»», COTJIACHO KOTOPOMY
MOsIBUJIACh KaTeropusi «<BHeOpauHbIe 1eTh», a u3 Kogekca 3aKkoHOB 0 Opake,
ceMbe U oreke 1926 1. ObUTH MCKITFOUYEHBI TTOJIOKEHUST 00 OMMHAKOBBIX ITpa-
Bax JIeTeil, pOXKIEHHBIX B 3apeTHUCTPUPOBAHHOM Opake, M BHEOpAYHBIX Je-
Teli. YpaBHUBaHUE B ITpaBax JAeTeii, poKIeHHBIX B Opake, U BHEOpAYHbIX Je-
Teil Mpou301LUI0 JULIb ¢ MpuHSITHEM OcHOB 3akoHonaTenbcTBa Coto3za CCP
U COIO3HBIX PECITYOJIMK O Opake 1 ceMbe 1968 1.

Jlo XpUCTUAaHCTBa, YUUTHIBAsI, YTO Opaku He OBLIM TOCTATOYHO Kper-
KWMMU, €T, POXICHHbIC B Opake, U BHEOpayHble €T HE OCOOEHHO OT-
JIMYaauch Kak B IpaBax, Tak U B 0ecripaBuu. Tak, o011eu3BECTHO, YTO BEJIU-

' CY PCOCP. 1917. Ne 11. Cr. 160.
* Begomoctu Bepxosnoro Cosera CCCP. 1968. Ne 27. Crt. 241.

113



I'nasa 5. I1paBa 1 00s13aHHOCTH poIUTENEH U NeTei

Kuii KHs13b Banagumup Kpectutenab ObU1 HE3aKOHHOPOXKIEHHBIM PEOSHKOM
KHs13s1 CBSITOCIIaBA.

[lepBbic yITOMUHAHUS B 3aKOHOIATEIHLCTBE O BHEOPAYHBIX IETSIX BCTPE-
yatoTcs B Pycckoii [1paBnie, B KOTOpOIt TOBOPHMIIOCH, UTO IETH My>Ka OT PaObIHI
HE TIOJIy4YaloT HACJIEACTBA, HO OHM, KaK U UX MaTh, IEIaIOTCSI CBOOOMTHBIMMU.

Bo Bpemena Ilerpa I cTtaTyc BHeOpaUYHBIX AeTEil OMPENEIISUICS CTaTyCOM
MaTtepu, HO oTell 00s13aH ObLI y4acTBOBaTh B colepXaHUu pedeHka. BHe-
OpauHbIC IeTH He 00J1a1aI BCeMU TeMU IIpaBaMU, YTO POKICHHBIC B Opake,
B YaCTHOCTH, OHM OBUIM OTpaHUYCHBI B IIpaBe HACIEIOBAHUS TIOCIIE CMEp-
TH OTIIA.

B 1837 r. 6bu10 TIprHATO pemenue ['ocynapctBeHHoTro CoBeTa, Mo KOTO-
pPOMY BOCIIpEIaJIoCh IPUHUMATh Ha TPaXXKIAHCKYIO CIyKOy He3aKOHHOPO-
JKIEHHBIX M BMECTEe ¢ TeM IMPUHUMATh X B Ye3MHBIC YIWINIIA, TUMHA3HUH,
KOMMEpPYECKME YUUIUILA U IPYyTHhe NOA00HbIE 3aBEACHUSI.

I1pu Anexcanape I 6611 peiieH Borpoc 00 ypaBHUBAaHUU B TIpaBax AeTel,
POXIEHHBIX BHE Opaka, HO pOIUTENIN KOTOPHIX B ITOCIICAYIONIEM 3aKITIOUMIIN
6pax, mo3xe, B 1891 1., IpsiMO 3aKpeIUICHHBIN 3aKOHOIATSILCTBOM B BHIIE
MIPOLIEAYPHI Y3aKOHCHUS.

Ho 1902 r. mpaBa BHEOpAYHBIX AeTeil CYIIIECTBEHHO OTJIMYAJIMCH OT IIpaB
IeTel, poKIeHHBIX B Opake. [IpaBo Ha comepXaHue OTIIOM BHEOpavYHOTO pe-
OeHKa BO3HMKAJIO JIUIIb B CJIydae pOXICHUS peOCHKA B pe3yIbTaTe IeUCTBUIA
HEXXEeHATOTO MYXUYMHBI, IMEBIINX COCTaB MPECTYIUICHUS (HAIIpUMED, TIpH-
HyXIeHHE K BCTYIICHHUIO B CBSI3b, HeACHCTBUTEIBHEIN OpaK, 3aKITIOUCHHBIN
TI01, BJIUSTHIEM oOMaHa, YIpo3bl, U T.11.). 3aKoHo#aTeIbcTBOM 1902 1. ObLIH
HECKOJIbKO paclliMpeHbl MpaBa BHEOpauYHbIX AETel HA aJIMMEHTBI U HacCJe/I-
ctBO. Tak, «oTel] BHeOpauHOro pedeHKa 00s13aH HECTU U3EPKKHU Ha €ro CO-
IepKaHWe, €CJIM OH B TOM HYKIaeTCSI».

OpHako BHeOpauyHbIC IETH HE MOTJIM MOJy4aTh He TOJBKO OOJIbIIIee, HO
XOTs ObI paBHOE MMYIIIECTBO IO CPAaBHEHMIO C AICTHMU, POKICHHBIMU B Opa-
ke. Kpome Toro, BHeOpauHbIe IeTH MIPUYUCIISUINCH K HU3IIEMY COCIIOBHOMY
KJIaccy, T.€. BHEOpaYHbI peOCHOK TBOPSIHKH U IBOPSTHUHA TBOPSTHUHOM HE
craHoBMJICA. 3akoH 1902 r. momycKasi y3aKOHeHe BHEOpPAUHBIX ACTEH.

B GonpIIMHCTBE CTpaH B HACTOSIIEe BpeMs BHEOpadHbIe ST YpaBHE-
HBI B IIpaBax C IeThbMHU, POXICHHBIMU B Opake. DTOT MPUHIIUIT 3aKpeTUIcH
¥ B MEXIYHApOIHBIX JoroBopax, B yacTHocTy B KonBenuun OOH 1989 r.
«O mpaBax pebeHKa». B HEKOTOPHBIX CTpaHaX MIPUHSITH CITeIIMATbHBIC 3a-
KOHBI, OXpaHSIOIINe IIpaBa BHEOPAYHBIX AeTeil; HAIIPUMepP, YPaBHSIBIINIA €TO
B IIpaBaxX ¢ 3aKOHHOPOXICHHBIMU IeThMHU, B ['epMaHUM neiicTByeT 3aKOH
0 IOpUIMYECKOM CTaTyce BHeOpauHbIxX aeteii 1969 r., B HoBoit 3enannnum —
3akoH o craryce aereit 1969 r., B ABCTpuu — 3aKOH O HOBOI perjlaMeHTalllu1
TIPaBOBOTO IMOJIOXKEHUS BHeOpauHoTo pedenka 1970 r., B Upnangum — 3a-
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§ 1. YcraHoBIEHHUE TPOUCXOXKICHUS IeTeit

KOH o cTtaTtyce mereit 1987 r. B HeKOTOpBIX rocymapcTBax HOPMEI O 3aIIpe-
Te TMCKPUMUHAIINKA BHEOPAYHBIX ACTCH 3aKpeIlJIeHbl B KOHCTUTYIIUSIX, Ha-
mpuMmep B [Topryramun.

B coBpemMeHHOM pOCCUIICKOM 3aKOHOAATEIhCTBE, a TAKXKE B MEXIY-
HapOIHBIX TOTOBOPAX YETKO OIIpeneIsIeTCs] IPUHIIUTI paBEHCTBA IIpaB JeTei
HE3aBHUCUMO OT UX IMMPOUCXOXKICHUSI. DTO Ipe3BBIYATHO BaXKHO, TTIOCKOJIBKY
KaXIIBII 4eTBEPTHIN pebeHoK B Poccun poxaercs BHe Opaka'. IIpoucxoxucoe-
Hue demell 03HA4aem yCmanosaeHue pUOU1ecKoll C8s13uU Mexcdy pebeHKoM U e2o
POOUmMensMuU Ha OCHOBAHUU 20CYOAPCMBEHHOL pe2UCMPayUU POICOeHUs: peOeHK .
[IpoucxoxmeHune pedbeHKa OIpeaeIeTCsI KPOBHBIM POICTBOM, 32 UCKITIOUC-
HIEM HEKOTOPHBIX CITydaeB, HAIIPUMeED BCICACTBHUC:

— IMPUMEHEHUS NCKYCCTBEHHBIX METOIOB PEIIPOAYKIINM YeJIOBEKa, Cyp-

poratHoro MaTepuHcTBa (11. 4 cT. 51 CK);
— JIeHCTBUST HEOCIIOPESHHOM MPe3yMIIIINI OTIIOBCTBA CYIIpyra (OBIBIIIC-
o cyIpyra) MaTepu pebeHka (1. 2 cT. 48 CK);

— MPU3HAHUS OTIIOBCTBA B JOOPOBOJBHOM TTopsinke (1. 3 cT. 48, cT. 50
CK);

— OIIMOKMU MPU YCTAHOBJIECHUM OTLIOBCTBA B CyAeOHOM mopsiake (ctT. 49
CK).

YcTaHoB/IeHHE MATEPUHCTBA

Bo Bce BpeMeHa MaTepbhio pebeHKa CYNTaNaCh KEHIIMHA, €T0 POIUB-
mrast. B 1o ke Bpems Ipo0IeMBbl JOKa3bIBAaHUS MAaTepUHCTBA TAKXKe UMEIN
MECTO B T€X CJIyJasixX, KOTIa MaTh YKIOHSJIACh OT 3asBJICHUS O POKICHUN
pebenka (peructpaunn). Tak, B Hagajge XX B. ceMeifHOe 3aKOHOAATEb-
CTBO B Ka4eCTBE TOKA3aTEJIbCTB IIPOMCXOXICHNS peOeHKA OT MaTepHU pac-
CMaTPUBAJIO METPUIECCKYIO 3aIIMCh O €TI0 POXKICHNH, a €CJIM B 3TOM 3aIlINCHU
He TTOMMEHOBaHa MAaTh WJIM €CJIM HEBO3MOXKHO TIPEICTaBUTh 3TY 3alUCh, —
TO MCXOISIINE OT Hee caMOil MMChbMEHHBIE ynocToBepeHNs. Kak oTMedan
A.W. 3aropoBckuii, TIpu3HAaHNE TOJHKO MMCbMEHHOTO TOKAa3aTeIhCTBA Ma-
TEPUHCTBA «IIPU HEXKEJIAHUM ITPU3HATH MAaTePUHCTBO MOXET ITOCTYXXKUTh XO-
POILIMM CPEACTBOM U30aBUTHCH OT HEro»'. CBUIETENBCKUE ITOKA3AHU CY-
IIOM HE YIUTHIBAIINCH.

B HacTosee Bpemst, cornmacHo 11. 1 ¢T. 48 CK P®, npoucxoxcdenue peben-
Ka om mamepu (MAaTEPUHCTBO) YCTaHABIMBACTCS HA OCHOBAHUM:

— IOKYMEHTOB, MOATBEPKIAIONINX POXICHNE peOCHKA MaTephiO B Me-

IUITMHCKOM OpraHn3aIinu;

" Cwm.: Pacnopsixenue [MpaBurenbctBa P® ot 24 centsaops 2001 . Ne 1270-p, yTBepauBiiee
Konuenuuio nemorpaduueckoro pazsutusi Poccutickoit @enepanuu va nepuon no 2015 . //
C3 P®. 2001. Ne 40. Cr. 3873.

: 3aeoposckuit A.M. Kypc cemeitnoro npasa. C. 210—-211.
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— MEIULMHCKUX TOKYMEHTOB B CJIyyae pOoXKIeHUS peOeHKa BHE MeIu-
LIMHCKOTO YYPEXAECHMUS;

— CBMJIETEJIbCKUX MOKA3aHUM; UK

— MHBIX 10Ka3aTeJIbCTB.

B GosbLIMHCTBE ClyvyaeB B KAUECTBE JOKA3aTeJIbCTBA MPOUCXOXKIECHUS pe-
OeHKa OT MaTepy pacCMaTPUBAETCSI JOKYMEHT, MOATBEPKAAIOLINIA POXKAECHUE
pebeHKa MaTephlo B MEAUIIMHCKOM YIpeXKIeHUN (POIMILHOM A0ME). DTO
MOXET OBbITb HE TOJIbKO rOCyI1apCTBEHHOE YUPEXIEeHUE, HO U J100ast Meau-
LIMHCKAasl OpraHu3alius He3aBUCUMO OT OPraHU3allMOHHO-TPABOBOM (POPMBI.
Ecnu poasl pebeHKa MpoXoAuau BHE MEAUILIMHCKOTO YUPEXKIEHUS, TO OCHO-
BaHMEM [IJI51 PETUCTPALIMU MOXET ObITh TOKYMEHT, BbIAAHHBI MEIUILIMHCKOM
opraHusaiiyeii, Bpad KOTOpOil oKa3biBal MEAULIMHCKYIO MOMOIIb IIPU PO-
JlaxX WJIK B KOTOPYIO 0OpaTuiach MaTh MOCJIe€ POIOB, JIMOO JUIIOM, 3aHUMAIO-
LIMMCS YaCTHOI MEIMLIMHCKON npakTukoii. [1pu pomax BHe MeAULIMHCKOM
opraHM3auuu 1 6e3 okazaHus MEAULIMHCKON MMOMOIIU PErMCTpaLvs TPOU3-
BOJMTCSI HA OCHOBAHWM 3asBJIEHNS JIU1IA, TIPUCYTCTBOBABILIETO BO BPEMSI pO-
JIOB, O POXKIEHUM pedbeHKa. Takoe 3asBIeHe MOXET ObITh CIEJaHO JIMLIOM,
MPUCYTCTBOBABIIUM P pojax, pabOTHUKY OpraHa 3arca, Ipou3BOISIIEMY
rOCYyIapCTBEHHYIO PETUCTPALIUIO POXIECHUS peOeHKA.

ITpu oTCcyTCTBMHM y YKAa3aHHOTO JIM1Ia BO3MOXKHOCTHU SIBUTHCSI B OpraH 3arca
€ro MOAIKCH 3asBJAECHHUS O POXKIECHUU peOEHKA TaHHOM XKeHIIMHON 10JIKHA
OBbITh YAOCTOBEpPEHA OpraHMU3alMeN, B KOTOPOI yKazaHHOE JULO padoTaeT
WIN YYUTCS, XUJIUIIHO-2KCIUTyaTallMOHHOM OopraHu3aluuei uid opraHomM
MECTHOI'O CaMOYMNpaBJIeHUs MO MECTY €ro XKUTEJIbCTBA JIMOO aAMUHUCTpA-
1yel cTallMOHApHOW MEIMLIMHCKON OpraHu3alluM, B KOTOPO yKazaHHOE
JIMLIO HAXOAUTCS Ha M3Jie4yeHnU. BolllleHa3BaHHOE 3asIBJIEHUE MOXET ObITh
MPEeACTaBIEHO B OpraH 3arca poauTeasaMu (OMHUM U3 poauTelieit) pedeH-
Ka WIKM APYTUM 3asIBJISIOLIMM O POXIEHUN peOeHKa JUIIOM, a TAKXKE MOXKET
OBITb HAIIPaBJIEHO B OPTaH 3arca rMocpeaCcTBOM ITOUYTOBOM, 2JIEKTPOHHOM CBSI -
31 WJIM UHBIM CITOCOOOM.

B ciyyae poxxneHust pebeHKa Ha MOPCKOM, PEYHOM, BO3IAYIIIHOM CY/IHE,
B I0O€3/1€ KalrTaH CyaHa JIMOO HayaJbHUK M0e31a MOXKET COCTaBUTb aKT O PO-
KIeHNU pedbeHKa. B coorBeTcTBUM co CT. 32 Komekca BHYTpEHHETO BOTHOTO
tpancmopta P® ot 7 mapta 2001 1. No 24-P3 B KaxKI0M cIyJae poKICHUS Ha
CcylIHe peOeHKa KaluTaH 00s13aH COCTaBUTb COOTBETCTBYIOIIMMA akT MpU y4a-
CTUU IBYX CBUJIETEJIE} U Bpaya, €CJIM OH UMEETCsI Ha Cy[IHE, a TAKXKe CAeIaTh
3aMuCh B CYIOBOM XypHaiie. B ciyyae cMepTu, 60J1€3HU WU MHON MPUYMHBI,
MPETSITCTBYIOIIMX KATMTAaHY Cy[IHA BBITIOJIHSATH CBOU CIY>KE€0HbIE 00513aHHO-
CTU, 00SI3aHHOCTH KamnuTaHa CyHa BO3J1araloTcsl Ha CTaplIero MOMOIIIHUKA
KarnuTaHa Cy/Ha A0 MOJy4YeHUs pacIopsKeHUs CyaoBIaaeablia. AHAIOTUY-
HBIE HOPMEBI peaycMoTpeHsI ¢T. 70 Komexca ToproBoro MmoperiaBanust PO.
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IIpu oTcyTCTBUHM BBIIIEHA3BAaHHBIX OCHOBAHUN YCTaHOBJICHHUE MaTe-
PUHCTBA MOXET OBITh TTPOU3BEACHO HA OCHOBAHUU PelIeHUs cyna o0 yc-
TaHOBJeHUU (aKTa poXAEeHUS pedeHKa MaHHOU XeHIuHou. [Topsmok
ycTaHoBJeHUsT (pakTa poxaeHus onpeaeisercs ria. 28 I'TIK P® u orHo-
CHUTCS K KaTeTOPUH JIeJI 00 YCTAaHOBJICHUN POACTBEHHBIX OTHOIIEHUI (11. 1
4. 2 cT. 264 I'TIK). B aTOM Ccityyae ycTaHOBJIEHHE TTPOUCXOXICHKS peOeHKa
OT MaTepU MOXKET ObITh OCHOBAHO Ha APYTUX JOKa3aTEIbCTBaX.

MarepuHCTBO, KaK 1 OTLIOBCTBO, MOXKET OBITh OCITOPEHO B COOTBETCTBUU
co cT. 52 CK P®, 3a nckimoueHrEeM CIIydaeB pOXICHUS peOeHKa CyppOTraTHOM
MaTepblo CO CCHIIKOI Ha 3TU 00cTosATeIhcTBa. OcTiapuBaHre MaTepUHCTBA
MPOU3BOAUTCS B MICKOBOM MPOMU3BOJCTBE IO MpasuiaaM noapasi. I paza. 11
I'TIK P®D, npuMeHeHUIO MoIjIeXKaT JIFo0ble T0Ka3aTelbCTBa, MPEAYyCMOTPEH -
Hele cT. 55 TTIK PO.

‘YcranoB/ieHHe OTHOBCTBA

YcraHoBIIeHME OTLIOBCTBA 03HAYaeT BO3HUKHOBEHUE I0PUAMYECKOI CBSI-
31 MEXIY OTLIOM U peOEHKOM, BhIpaXKaIOLIEHCsl B HAIMYUY B3aUMHbIX IIPaB
U 00sI3aHHOCTEN.

Ho 1902 r. cyiiecTBoBasI OAWH CIIOCOO YCTAaHOBJIEHUS OTLIOBCTBA BHE Opa-
Ka — PO3bICK OTILIa, KaK MPEeCTyITHUKa, Yepe3 yroaoBHbIl cya. C 1902 r. poxa-
CTBEHHAsI CBSI3b, IIPOMCXOXKICHNE OT JAHHOTO JIMIIA, a He IMMPOCTYIIOK yCTa-
HaBJIMBAIOT OTIIOBCTBO, UTO OIpeAeIsieTCsT cynoM. [Ipy 3ToM yUYUTHIBAIUCH
B BUIE 10KA3aTeJIbCTB CBUIETEIbCKUE ITOKA3aHUST; TMCbMEHHBIE aKThl, 4acT-
Has [ePEnncKa ¢ MaTePbIO WU C IPYITUMU JIMLIAMU, B KOTOPbIX OTBETYMK Ha-
3bIBaeT peOEHKA CBOMM; OOpallieHEe OTBETYMKA C PeOEHKOM KaK C ChIHOM WJIU
J0YEePhI0, 3200Ta O ero CoAepKaHNH U T.11.'

Konekc 3akoHOB 00 aKTax IrpaxkJIaHCKOIO COCTOSTHUSI, OpauyHOM, ceMeii-
HOM U OTIEKYHCKOM TipaBe 1918 r. ycraHaBIuBagx CpaBHUTEIBHO YIIPOIICH-
HbIIA [1J1s1 OyaylIei MaTepu, He COCTOsIIIEl B Opake, IMOPSIOK YCTAHOBICHMS
OTIIOBCTBa. 3abepeMeHeBIIast M He COCTOSIIasl B Opake KeHIIMHA He O3~
Hee YeM 3a TpU Mecslia 10 poAOB JOJIKHA MOAATh 3asiBJIEHUE B MECTHBII OT-
JIeJ1 3arca, yKasaB BpeMsl 3a4aTusl, UMsI 1 MECTO XXKUTEIbCTBA OTHa. Takoe xe
3asIBJICHKE MOIJIO OBITh IIOJAHO U COCTOMIIEH B GpaKe XEHIIMHOM, €CIIM 3a-
YaThI €10 peOCHOK ITPOMCXOIUT HE OT €€ 3apeTUCTPUPOBAHHOTO MYyXa.

[MpeanonaraeMplii OTEl U3BEIIAJICS O TIOCTYIMMBIIEM 3asiBJICHUM U B Te-
YyeHUe IBYXHEIEIbHOIO CpOKa MOT BO30OYIUTh B CYiE €10 IPOTUB MaTepu
0 HEIPaBWILHOCTH ee 3asiBlieHust. HeBo30y:kneHue aej1a rpaxk IaHuHOM B yKa-
3aHHBIN CPOK IIPUPABHUBAIOCH K IIPU3HAHUIO peOCHKA CBOVIM.

" Cm.: 3aeoposckuit A. M. Kypc cemeitHoro npasa. C. 353.
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Ecau ycraHaBIMBaJIOCh, YTO OTBETYMK SIBJISIETCS OTIIOM peOeHKa, TO CYIL
MIPUHAMAJI pelreHne 00 y4acTUM €T0 B PACXOIax, CBA3aHHBIX ¢ OEpeMEHHO-
CTBIO, POIaMU, POXIEHUEM U COoIepKaHreEM peOeHKa.

Ecnu B nepron 3ayaTus pedbeHKa KeHIIMHA COCTOsIIa B OJIM3KNX OTHO-
HIEHUIX U C JPYTUMHU JUIIAMHA, TO CYJ ITOCTAHOBJISII IIPUBJIEYD IMOCIEIHUX
B KaueCTBE OTBETYMKOB M BO3JIaraj Ha HUX BCeX 00SI3aHHOCTh Y4aCTBOBAThH
B pacxozax.

C mpunsaTrem B 1926 . Konexca 3aKOHOB 0 Opake, ceMbe 1 OITEKE TTOPSIIOK
YCTaHOBJIEHMS OTIIOBCTBA IIPETEPITE HEKOTOPhIE M3MEHEHNsI. B 1essix 3amm-
THI THTEPECOB peOEeHKa MaTepH IIPEIOCTABIISIOCH IIPABO B IIEPUOJL OepeMeH -
HOCTH WJIH TTOCJIE POXKIEHUS peOeHKa, a HE TOJBKO 3a TPY MeCS1Ia 10 TPEIIT0-
JlaraeMbIX POJIOB, KaK paHee, MoIaTh 3asiBJIIEHIE 00 OTIE peOeHKa B MECTHBIN
OpraH 3arca 1o CBOEMY MECTY KUTEJbCTBA, YKa3aB UMsI, OTYECTBO, (DaMUITHIO
¥ MECTO JKHUTEILCTBA OTIIA peOeHKA.

O IOCTYITMBILIEM 3asIBJIEHUN OPTaH 3arca M3BEIIaeT IO, Ha3BaHHOE B 3a-
SIBJICHUM OTLHOM. ECiii OT TociieIHero B TEUEHNE MECSTYHOTO CPOKa CO JTHS
TOJIyYEHUST UM U3BEIIEHUS HE TTOCTYITUT BO3PaKEHUSI, TO 3TO JIUIIO 3aITUChI-
BaeTcs OTLOM pebeHka. Kpome Toro, B omimyune oT paHee AeMCTBOBABIIETO
Komexca 3aKoHOB 00 aKTaX IpakdaHCKOTO COCTOSTHHSI, OpauHOM, CEMEITHOM
¥ OITeKyHCKOM mpaBe 1918 1. B TeueHne ToAMIHOro CpoKa co JHs IoIyde-
HUS U3BELIEHNS OT OpraHa 3arca OTBETYMK MOT BO3OYIUTH B CYJE €0 IPO-
TUB MaTepU peOeHKa O HEMTPABWILHOCTH €€ 3asIBJIEHMSI.

C 3asgBiieHreM 00 YCTAHOBJIEHUU OTIIOBCTBA ITOCJIE POXKIECHUS pedeHKa
MaTh peGeHKa MMeJIa IPaBo TaKKe 0OPAaTUTHCS B CYII.

Ecnu cyn ycraHaBIMBaI, 4TO MaTh peOeHKA B TIEpHO 3a4aTHsI ObLIA B T10-
JIOBBIX CHOIIICHMSIX €Ille U ¢ IPYTUMH JINIIAMH, TO CyI Ha OCHOBAaHUM COOT-
BETCTBYIOIINX MOKA3aTeIbCTB IIPUHUMAJ pellleHNe O IIPU3HAHNU OTHOTO M3
STHX JIUII OTIIOM peOeHKa U BO3JIaray Ha HeTo 00SI3aHHOCTH IO COIEePKaHUIO
pebeHKa U MaTePH.

IMpungarue [Mpesnauymom BepxoBHoro Coeta CCCP yka3za ot 8 utong
1944 r. «O6 yBeIMYEHN U TOCYIAPCTBEHHOI ITOMOIIN O€peMEHHBIM KEHII-
HaM, MHOTOJETHBIM 1 OJMHOKNUM MaTepsIM, YCUJIEHUN OXPaHbl MATEPUH-
CTBa U JETCTBA, 00 YCTAHOBJIEHHUHU IMOYETHOIO 3BaHUST «MaTb-reponHsI»
¥ yudpexXIeHUN opiaeHa «MaTepuHcKasd cilaBa» U Meaanu «Menaab MaTe-
PUHCTBa»» ITOBJIEKJIO MPEKpPAIleHNE YCTAHOBIEHNS OTIIOBCTBA B CyIe0-
HOM MOPSIKE B OTHOIICHUM JeTei, pOAMBIINXCS BHE 3apeTUCTPUPOBAH-
Horo Opaka. Yka3om o npuHatusg OcHoB 3akoHogarenbeTBa Cotoza CCP
U COIO3HBIX pecrny0iuK o Opake u cembe 1968 r. ObLIO TaKXKe 3aIpelieHo
IOOPOBOJBHOE YCTAHOBJICHNE OTIIOBCTBA. OCHOBHI 3aKpENIIN KaK T00po-
BOJIBHBIN, TaK 1 CYyIeOHBIN ITOPSIIOK TAKOIO YCTAHOBJIEHNSI M KPUTEPUU JUTST
MMPU3HAHUS MYXXYMHBI OTIIOM, 8 UMEHHO COBMECTHOE ITPOXMBAHUE U BE-

118



§ 1. YcraHoBIEHHUE TPOUCXOXKICHUS IeTeit

JleHre 0011Iero X0351iCTBa MaTePhblo peOeHKa 1 OTBETYUKOM J0 POKIECHMS
pebGeHKa; COBMECTHOE BOCIIMTaHUE JIM00 ColepKaHe MU pedeHKa; 10-
Ka3aTeJbCTBa, C JOCTOBEPHOCTHIO MOATBEPXKIAIOIIME IPU3HAHNUE OTBET-
YUKOM OTLIOBCTBA. AHaJIOrM4YHasi HopMa ObL1a npeaycmoTrpera Komekcom
PCOCP o 6pake u cembe 1969 1.

Bo mMHoOTHX cTpaHax, Kak u B Poccuu, moryckaercst yctaHOBJIEHUE OT-
IIOBCTBa KaK B TOOPOBOJILHOM, TaK 1 B IIPUHYIUTEILHOM TTOpsinKe. B psime
rOCyAapCTB AEHCTBYIOT CIIeliMaIbHbIe 3aKOHbI 00 YCTAHOBJICHUU OTLIOBCTBA,
HarpuMep B @unHagHauu 3aKoH 00 oTHOBCTBE 1975 1.

B cootBercTBUu ¢ 11. 2 cT. 48 CK PD npesymnuus omyoscmea cynpyea ma-
mepu pebeHka deiicmeyem, ecau pebeHoK poouacs Om Aul, COCMOAWUX 6 bpa-
Ke medncdy coboll.

Ipesymnuyus omyoscmea 6viguieco cynpyea mamepu peberia oeiicmeyem
6 meuerue 300 OHeil C MOMECHTA:

— pacTopxKeHus Opaka MexXIy poauTeIsiMu pebGeHKa (C MOMEHTa pe-
TUCTPALIMY B KHUIE 3alIMCU aKTOB I'PaXXIAHCKOI'O COCTOSIHUS, a IIPU
pacTtopxkeHuu B cyae nocie 1 mast 1996 T. — ¢ MOMeHTa BCTYIICHUS
pelIeHUs Cyda B 3aKOHHYIO CUILY);

— IPU3HAHUS CYIOM Opaka HelelCTBUTEIbHBIM (C MOMEHTA BCTYIUIEHUSI
pelieHus cyaa O MPpU3HAHMU OpaKa HelIeiiCTBUTEIbHBIM B 3aKOHHYIO
cuiy);

— CMEPTHU CyIpyra Win 00bsIBIEHUS €r0 YMEPLIUM (C MOMEHTA BCTYILIE -
HUSI pelLleHUsI cyaa 00 OOBSIBIIEHUMU CYIIpyra yMEPILIUM B 3aKOHHYIO
CUJIY, €CJIM 1aTa CMEPTU HE YCTAHOBJICHA B PELICHUHN).

Cemeiinblii Kogekc P® He oTBeyaeT Ha BOIIPOC O IIPUOPUTETE IIPE3YMII-
LMY B cIydae, eclii peOeHOK poaUiICs B Opake, 3aKJIIOUYEHHOM B TeYEHUE
JEMCTBUS IIPE3YMIILIMY OTLIOBCTBA OBIBIIETO CyIpyra MaTepu pedeHka (Ha-
npumep, 300 gHei co AHS pacTopxXeHus: Opaka). B HEKOTOphIX cTpaHax
(®panmus, @PI) B TeueHMe cpoKa IeHCTBUS IIPE3yMITLIMUI CYIIpyTa He BIIpa-
Be BCTyHaTh B APYroii Opak.

B Tedenue cpoka AeiiCTBUSI HA3BAHHOM MPE3yMIILIMK CBeICHUSI 00 OTILIe
B KHUTY 3aIl1CEil aKTOB IPaXKIaHCKOIO COCTOSIHUS U B CBUIETEIHCTBO O PO-
KIeHUU pebeHKa BHOCSITCS Ha OCHOBAHUM CJIEAYIOLINUX JOKYMEHTOB:

— CBUIETEILCTBA O Opake;

— HHOTO JOKYMEHTa, IMOATBEPXKAAIOLIEro (pakT perucTpaluy 3aKjio-

yeHus Opaka;

— JIOKYMEHTa, TOATBEepKAaoiero (hakT U BpeMsl MpeKpaiieHus: opaka
(CBUIETEILCTBA O PACTOPXKEHUU OpaKa, CBUIETEILCTBA O CMEPTU CY-
Ipyra, pelieHus cyaa).

OcnapuBaHue IPE3yMIILUU OTLOBCTBA IOIIYCKAETCS B COOTBETCTBUU

co cT. 52 CK P® B pamkax MckoBoro npomusBoacTsa. o npuusarusg de-
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IepajIbHOTO 3aKoHA OT 15 Hos6pst 1997 1. Ne 140-D3 «O BHeceHUHU U3Me-
HeHuii 1 nonoinHeHnit B CeMeitHblit Kogekc Poccuiickoit Denepanmn» MaTh
pebeHKa MOoTJIa 3asIBUTH 0e3 00paIlleHUs B CYII, YTO OTILIOM peOeHKa SIBIISICT-
csI He ee CyTpyT (ObIBIIMIA cympyT). B 3TOM ciTyyae OTIIOBCTBO B OTHOIIICHUH
pebeHKa MOTJIO OBITh YCTAHOBJICHO ITyTEM IIOIaY/ COBMECTHOTO 3asIBJICHMS
MaTepbio 1 (haKTUUECKUM OTIIOM peOeHKa B OpraH 3arca 00 yCTaHOBJICHUU
OTIIOBCTBA, YTO HAPYIIAJIO TIpaBa CyIpyra Matepu peoerka. Co BCTYIUICHH-
€M B CHJTy Ha3BaHHOTO 3aKOHA OCITapMBaHNME OTIIOBCTBA IOITyCKACTCSI TN
B cyneoHoM nopsinke (cT. 52 CK).

B Tom cnyuae, eciiv mpe3yMIus OTLOBCTBA HE YCTAHOBJIEHA 3aKOHOA-
TEJIbCTBOM, OTIIOBCTBO MOXKET OBITh YCTAHOBJICHO JOOPOBOIBHO WJIH TIPUHY -
IATETbHO. [I00pOBOIEHOE OTIIOBCTBO O3HAUYACT IIPU3HAHKME MYKIMHOM Dak-
Ta IIPOMCXOXICHUS peOeHKA OT HEero. DTOT (PakKT MOXET MMETh MECTO 1 B TeX
cIyJasx, KOrma My>KYrMHa He SIBJISIETCS OMOJIOTMYECKUM OTIIOM, HaIpuMep
BCJICICTBHE ITPUMEHEHMST MCKYCCTBEHHBIX METOIOB PETIPOMYKIINN JYeJIOBE-
Ka, cypporaTHoro MarepuHcTBa (11. 4 cT. 51 CK).

Zlo6posonbHoe 0omuoecmeo ycmanasaueaemcs nymem nooa4u 6 opeaH 3aeca
COBMECMHO020 3a5A6AeHUsI OMUOM U Mamepbio pebenka. T1pr3HaHNe OTIIOBCTBA
SIBIISICTCST OE30T3BIBHBIM C MOMEHTA, KOT/Ia IIPOM3BeIeHa COOTBETCTBYIOIIAS
3aICh B KHUTE 3aITMCH aKTOB IPaKIaHCKOTO COCTOSTHUS. 3aITich 00 OTIIOB-
CTBE MOXET OBITh OCTIOPEHA TOJIBKO B CYIEOHOM ITOPSIKE, B COOTBETCTBUU
co cT. 52 CK PO, HanipumMep, €CIv BEIICHUTCS, 9YTO MYKIMHA, 3aITMCAHHBIN
B Ka4yecTBe OTIIa pebeHKa, (DaKTMIeCKNM OTIIOM He stBisieTcss. OmHaKo eciu
B MOMEHT 3aIlMCH OTIIOBCTBA 3asIBUTEIb 3HAJI 00 3TOM, TO B COOTBETCTBUU
c 1. 2 cr. 52 CK P® on B mocieayionieM He MOXET OCITIOPUTH ITPOU3BEIeH-
HYIO 3aIlCh, CChUIASICh Ha 3TU OOCTOSITENIbCTBA, a TAKXKe TP IIPUMEHEHUN
METOI0B MCKYCCTBEHHOU PEIPOAYKIINK YeJIOBEKA CO CCHUIKOI Ha 3TO 00-
crositeabeTBo (11. 3 c1. 52 CK).

B ciygae ecam MaTh OTKa3bIBaeTCS OT MOJAYM COBMECTHOTO 3asBICHMUS,
oTell peOeHKa BIIpaBe MOTPeOOBaTh YCTAHOBICHUS OTLIOBCTBA B CYICOHOM
nopsinke coriacHo cT. 49 CK P®D.

3anuce 06 omye pebenka, podusuiecocs 6He OpaKa, NPoU3B0OUMCS C CO-
enacust mamepu, KOTOpoe BBIpAaKaeTCss B COBMECTHOM IMMUCHMEHHOM 3asIB-
JICHUHM MaTepHu U oTia pebeHKa. CoBMeCTHOE 3asIBIICHNE 00 YCTAHOBICHUH
OTIIOBCTBA OTIIA U MaTepyu peOeHKa IMOJAaeTCs MMM B MMMCbMEHHOM opMme
B OpTaH 3arca 1o MeCTY 3KUTEeJIbCTBA OTIIA I MaTepy peOeHKA JIN0O0 IT0 Me-
CTy TOCYTapCTBEHHOI perucTpalni poxkaeHus peoeHKa. CoBMeCTHOE 3asIB-
JIeHUe 00 YCTaHOBJICHNH OTLIOBCTBA MOXKET OBITh IIOJAHO ITPH TOCYIapPCTBEH-
HOII perucTpamnuy poxXIeHUs pedbeHKa, a TaKKe IMOCIe TaKOI perucTpai,
B CBSI3U C YEM B CBUACTEIBCTBO O POXKICHNHU peOeHKA MOTYT OBITh BHECCHBI
n3MeHeHUs. HeobxonmMo ydecTh, YTO YCTaHOBJICHHE OTIIOBCTBA B OTHOIIIC-
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HUU JIMLIA, JOCTUTLIETO Bo3pacTa 18 neT (CoBepIileHHOIETHS), TOIIyCKAeTCsI
TOJIBKO C €r0 COIIACHSI, a €CJIM TAaKOE JIMLIO PU3HAHO HEIeeCIIOCOOHBIM, —
C COrjlacHsl ero OoIleKyHa MM OpraHa omeKu U momneuuTesbcrBa. Cornacue
JIALA, JOCTUTIIETO COBEPLICHHOJIETUS, MOXET ObITh BHIPAXKEHO B OTIE/Ib-
HOM 3asIBJIEHUM WUJIU IIOCPEACTBOM IOANUCH COBMECTHOTO 3asIBIEHHUSI OTLA
¥ MaTepH (1100 TOJIBKO OTIIA OTIA).

B otnenbHBIX citydasx, mpeaycMOTpeHHBIX 1. 3 ¢T. 48 CK P®, oTIIOBCTBO
YCTaHABIMBAETCS TI0 3asIBJICHUIO JIMIIIH OTIIA peOEHKA C COTJIacHsI OpraHa ore-
KU Y TIOINEYMUTEIbCTBA, a IIPU OTCYTCTBUU TAKOIO COIIACUSI — I10 PEILEHUIO
cyna. DTy caydan npenycMoTpeHsl 11. 3 ct. 48 CK P®, a nmMeHHO:

— CcMepThb MaTepy pebeHKa (IIOATBEPKIAETCS CBUAETEILCTBOM O CMEPTH);

— IpuU3HaAHUE ee HeleeCIIoCOOHOM (ITOATBEPKAAETCS PEIlIeHUEM CyIa);

— HEBO3MOXHOCTb YCTAHOBJIEHUSI €€ MEeCTa HAXOXIEHMS (/11 9TOrO HET

HEOOXOAMMOCTHU B MPEACTABICHUU PEIeHUs Cyaa O MPU3HAHUU €e
0e3BeCTHO OTCYTCTBYIOLIEH, JOCTATOUHO COOTBETCTBYIOLLEH CIIPABKK
M3 OPraHOB BHYTPEHHUX JEJ1);

— JIMILIEHUE €€ POOUTEIbCKUX IpaB (IIOATBEPKAAETCS PELIEHUEM Cya).

OrpaHuyeHue POAUTEILCKUX IIPaB, OTPAHMYEHME B 1€€CIIOCOOHOCTH, He-
JOCTIKEHME Bo3pacTa 18 JieT He BIeKYT BhIllIeNepeYrCAe HHBIX ITOCIEICTBUIA.

Cornacue opraHoOB OIEKU U MOIEYUTENIHCTBA HEOOXOAUMO ISl TOTO,
YTOOBI M30eKaTh CUTYyalluM, KOIIa 3asiBJICHINE 00 YCTAHOBJICHUM OTIIOB-
CTBa IMOJAETCI B KOPBICTHBIX LEJISX ISl U3BJICUEHUST KAKUX-T100 BBITOL
0e3 1esu 3a60Thl 0 peOEeHKE, €ro BOCIIUTaHus. B ToM ciydae, eciii oprasbl
OIlEKM U MOMIEYUTEIbCTBA HE JAIOT COOTBETCTBYIOILETO COLJIACHSsI, OTLIOB-
CTBO ycTaHaBnuBaeTcst corsiacHo cT. 49 CK P® B cyneGHOM mopsiake B paM-
Kax MCKOBOTO ITpou3BoacTBa. B 1. 3 mocranosineHus [1ienyma BepxosHoro
Cyna P® ot 25 oktsa6pst 1996 r. Ne 9 «O npumeHenuu cygamu CeMeitHO-
ro kogekca Poccuiickoit denepalini Ipu pacCMOTPEHUU eI 00 YCTaHOB-
JIEHVU OTIIOBCTBA ¥ O B3LICKAHUU aJTUMEHTOB»' YTOUHSETCS, UTO CYI TaK-
JKe BIIpaBe B ITOPsIIKE NCKOBOTO IIPOU3BOACTBA YCTAHOBUTH OTLIOBCTBO I10
3asBJICHUIO JIMLIA, HE COCTOSIIEro B Opake ¢ MaTepbio peOeHKa, B ciaydae,
Korjga MaTh peOeHKa yMmepiia, Ipu3HaHa HeaeeCIIOCOOHOM, HEBO3MOXHO
YCTaHOBUTH MECTO €€ HAXOXKAEHMSI JIM00 OHA JIMIIEeHAa POAUTEIbCKUX IIPaB,
€CIIM OpraH OIEeKM U ITONeYNTEIhCTBA He Jajl COIIache Ha YCTaHOBJICHUE
OTLIOBCTBA 3TOrO JIMIIa B OPraHe 3arca ToJbKO Ha OCHOBAaHUU €ro 3asiBlie-
Hus (4. 1 1. 4 cT. 48 CK).

B tex ciaygastx, Korma mogaya COBMECTHOTO 3asIBJICHHUSI 00 YCTaHOBIICHUN
OTLIOBCTBA ITOCJIE POXKICHUSI peOeHKA MOXKET ObITh 3aTPYAHUTE/IbHA WK JaXKe
HEBO3MOXHA, HAIIPUMED, €CJIM OTel] OyaeT IIPU3BaH B apDMUIO WX IUIAHUPY-

' Bromterens Bepxosroro Cyna Pd. 1997. Ne 1.
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eTCs ero JUITNTeIbHAs KOMaHINPOBKa, B cIyJae TsSoKeJIol 00JIe3HM OTIa, Oy-
IYIIFE POAUTEIIN MOTYT IOIATh 3asIBIICHUE B OpraH 3arca Bo BpeMsl OepeMeH-
HocTu MaTtepu. Bo @paHIum 1mogqo0HbIe 3asBICHMS TTOIAI0TCSI HOTApUYCY,
KOTOPBII MOKEH 3apeTuCTPUPOBaTh 3asiBiieHne B LleHTparbHOM peecTpe
pacmopsKeHU. DTO MO3BOJISIET PEOCHKY, IMPONCXOXKIEHIE KOTOPOTO JAeP-
JKaJIOCh B CEKPETe, Y4aCTBOBATh Ha PAaBHBIX B paclpeneIcHIN HACICACTBEH-
HOTO UMYIIIECTBA CBOETO mokoiHoro poautenst. C 1971 r. manHbIi peecTp
IIproOpesT cCTaTyc OOIIeHAIIMOHABEHOTO, 00eCTIeUnBast XpaHeHNE U TIPeIo-
CTaBJIeHUE CBEICHUI O CYIIIECTBOBAHUM U MECTE HaXOXICHMS BHIIIICHA3BAH-
HBIX aKTOB Ha Bceil Tepputopun Opanmmn'.

3aImch 0 pOIUTENISIX peOeHKA MOXKET OBITh ITPOM3BEICHA ITOCTIE POKICHUS
pebenka. HoBoe 3asgBeHme He TpeOyeTcs, €CIIN 10 TOCYIapCTBEHHOM pern-
CTpalllu POXIEHUSI peOeHKa paHee MOJAHHOE 3asiBJIEHUE HE ObLUIO OTO3Ba-
HO OTILIOM WJIM Matepbio. Jo poxkmeHus pedeHKa JIF000i1 U3 poauTesieii Mo-
JKeT 0TO3BaTh 3asgBcHne. OMHAKO TaKOe 3asIBJICHUE B ITOCIEAYIOIIEM MOXKET
OBITh MOKA3aTeILCTBOM IIPUHYIUTEIFHOTO TIPU3HAHMS OTIIOBCTBA B COOTBET-
ctBuu co cT. 50 CK PO.

Taxk, B 1. 7 moctanoBynenud [Tnenyma BepxoBHoro Cyna P® «O mpnu-
MeHeHun cynamu CemeitHoro Komekca Poccuiickoit denepanuu mpu pac-
CMOTPEHUH JIeJI 00 YCTAaHOBIIEHUM OTIIOBCTBA M O B3BICKAHUM aJTMMEHTOB»
pPa3bIACHSIETCS, UTO, €CJIM IIPU PaCCMOTPEHMU Iiejla 00 YCTAaHOBJICHUU OT-
IIOBCTBA OTBETYMK BBIPA3MJI COTJIACHE ITONATh 3asiBJICHNE 00 YCTaHOBJICHUU
OTIIOBCTBA B OpPTaHbI 3arca, CyI BEISICHSET, He O3HAYaeT JIU 3TO IIPU3HAHUE
OTBETIMKOM CBOETO OTIIOBCTBA, M MCcXOmsI n3 mpaBui 4. 2 cT. 39 ['TIK PD 06-
CyXIaeT BOIIPOC O BO3MOXHOCTU MPUHSITHS IPU3HAHUS OTBETIYNKOM HMCKa
1 BBIHECEHMsI B cOOTBETCTBUM C 4. 5 cT. 165 I'TIK P® pemrenus o6 yaosie-
TBOPEHUU 3asIBIICHHBIX TPEOOBaHUIA.

3a rocyIapCTBEHHYIO PETrUCTPAIIMI0 YCTAaHOBIICHHS OTIIOBCTBA, BKITIOUAS
BBIIAYy CBUICTEIHCTBA 00 YCTAHOBJICHUHU OTIIOBCTBA, YIIAYMBACTCS TOCY-
JlapCTBEHHAs TOIIIIMHA, KOTopas coriacHo moar. 3 1. 1 cr. 333.26 HK P®D
cocrasiseT 350 pyoureii.

[MpunynuTeThHOMY YCTAaHOBJIEHUIO OTIIOBCTBA TTOCBSIIEHBI CT. 49 CK PO,
a Takxke rocraHonneHue ITinmenyma BepxoBHoro Cyna P® «O nmpuMeHeHUMn
cymamu CemeliiHoro komekca Poccuiickoit Demepaliny mpy pacCMOTPEHUN
Iie1 00 YCTaHOBJICHUH OTIIOBCTBA 1 O B3BICKAHUU aJTUMEHTOB».

Ilpunyoumenvroe ycmauoeaeHue omyoscmea 6 cyde IMeeT MECTO TIpU Ha-
JINYNH CIICAYIOIINX YCIIOBUIA:

1) pebeHok poauiics BHe Opaka;

" CM.: Medsedes U.T. MexxayHapoaHOe YaCTHOE MPaBO M HOTapualbHas IesTeIbHOCTb. M.:
Bonrepc Kiysep, 2005.
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2) oTell YKJIOHSIETCS OT TOOPOBOJBHOTO YCTAHOBIICHUS OTIIOBCTBA IyTeM
IMOJAYM COBMECTHOTO 3asIBIICHUS C MaTePhIO WA CAMOCTOSITEIbHOTO
3asBJIeHMS (B cllydyae CMEpPTU MaTepu, MIPU3HAHUs €€ Heleecroco0-
HOI1, HEBO3MOXKHOCTH YCTAHOBJICHMS €€ MeCTa HaXOXICHMS, JTUIIIe-
HUS POIUTEIbCKUX IIPaB);

3) MaTh OTKa3bIBaeTCs OT ITOJaYM COBMECTHOTO 3asIBJICHUS.

BonbIMHCTBO cMOPOB 06 OTLOBCTBE MPOMCXOISAT IO UHUILIMATUBE MaTe-
pu pedbeHKa WIM JIUII, Ha MKIWBEHUU KOTOPBIX OH Haxoautces. [IpuunHoi
TaKUX UCKOB SBIISIETCH YKIOHEHUE OTLA OT MOJAaYXd COBMECTHOTO C MaTe-
PBIO 3asgBJICHUS 00 YCTAHOBJIEHUH OTIOBCTBA. OTIIOBCTBO YCTAHABIMBACTCS
B CyIeOHOM IOPsIIKE B MCKOBOM MPOU3BOJCTBE B COOTBETCTBUMM C HOpMaMU
noapasa. 11 pasa. 11 TTIK P®. 3asgsieHue 06 ycTaHOBIEHUH OTLIOBCTBA MO-
XKeT ObITh MTOAAHO:

— OIHUM U3 poauTesieil (HeCOBEPIIEHHOJICTHIE POIUTEIM MOTYT ca-
MOCTOSITEeJIbHO MOJaTh UCKOBOE 3asiBieHUE 00 YCTAaHOBJICHUU OTIIOB-
cTBa ¢ 14 ner);

— OINEKyHOM (MoreunTesneM) pedeHKa;

— JIMIOM, Ha VKIUBEHUH KOTOPOTO HAXOIUTCS peOEHOK;

— caMUM peObeHKOM, TOCTUTIIUM COBEPIIEHHOJETHUS.

[ena 00 ycTaHOBJIEHUM OTLIOBCTBA paCCMaTPUBAIOTCS palilOHHBIMM Cy/Ia-
mu (cT. 24 T'TIK) B TeueHMEe ABYX MECSIIICB CO THS TTOCTYIICHUS 3asIBJICHMS
B cyn. TeppuTtopuaabHas ITOACYIHOCTh OIpeAeIIIieTCs 110 BBIOOPY MCTIIA JTUOO
IO MeCTY XKUTeJbCTBa oTBeTYMKa (4. 3 cT. 29 I'TIK). OTBETYMKOM IO TaKUM
KaTeropusiM JeJ BHICTYIIaeT, KaK IPaBUIIO, MPEAIIoaaraeMblil OTell, eCu OH
OTKAa3bIBaeTCs OT JOOPOBOJIHLHOIO YCTAHOBICHUSI OTIIOBCTBA B OpTaHax 3arca,
peske MaTh — B TOM cJIyJae, €CJIM OHa IPETSITCTBYET IoIadye COBMECTHOTO 3a-
SIBJIEHUSI B OPTaHbl 3arca.

Cornacho ct. 49 CK P® npu ycmanosnenuu omuyoscmea 6 omuoueHuu de-
meil, podusuiuxcs nocae ecmynnenus 6 cuny Cemetinoeo kodekca, T.e. ¢ 1 Mmap-
ta 1996 r., cyo npunumaem 6o enumarnue aovie dokazamenvcmead (MACLMEH-
HbI€, YCTHBIE U JP.), C TOCTOBEPHOCTbIO MOATBEPXKIAIOIIME TPOUCXOXKICHIE
pebeHKa OT KOHKPETHOIO JIMlla, B TOM Yuclie JaHHbIe SKcnepTusnl. Ile-
peyeHb moKa3aTeabCTB NpuBeaeH B a03. 2 4. 1 c1. 55 T'TIK P®. K Hum
OTHOCSTCS OOBSICHEHUS CTOPOH M TPETHUX JIWII, TTOKAa3aHWSI CBUICTENICH,
NMUMCbMEHHBIE U BELIECTBEHHbIEC J10Ka3aTeAbCTBA, ayIMO- U BUACO3AIUCH,
3aKJIIOYCHUSI IKCIIEPTOB.

C0op 10Ka3aTeIbCTB, KaK IIPaBUJIO, IIPOM3BOIUTCS Ha CTAIUH ITOATOTOB-
KU Jejia K cyneoHoMy pazoupatenabeTBy. [1pu moarotoBke aejia 00 ycTaHOB-
JIEHUU OTLIOBCTBA K CyJIeOHOMY pa3doMpaTeIbCTBY U B XOJIE PACCMOTPEHUSI 3TO-
ro neja cyabs (Cyd) B HEOOXOMMMBIX CIyJasx ISl pa3bsICHEHUSI BOIIPOCOB,
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CBSI3aHHBIX C IIPOMCXOXIECHNEM peOeHKa, BIIpaBe ¢ YIeTOM MHEHUSI CTOPOH
1 O0CTOSITENIBCTB IO eIy HAa3HAYUTD SKCIIEPTU3Y.

B HacTos1IICe BpeMSI CYIIECTBYIOT TaK1e BUABI 9KCIIEPTU3EI, KOTOPHIE TT0-
3BOJISIOT YCTAHOBUTDH OTIIOBCTBO C BBICOKOIT CTEIIEHBIO TOUHOCTH. K HIM
OTHOCSITCSI, HAaIpUMep, reHeTudeckasi nakruaockonus (mo JAHK, raoe co-
IEePKUTCS TEHeTUIECKUI KO, MHAWBUAYAIBHBINA ST KaXKIOTO YeJI0BeKa:
JHK pebenka Bcernga coueraet npusHaku JIHK oTiia u matepu), aHanus am-
HUOTUYECKOM XUIKOCTH (BOOBI IIPU OEpEeMEHHOCTH). YCIOBUS U TIOPSIOK
IIPOBEACHUS SKCIICPTU3HI OIIPEACIIIIOTCS IIPUKa30M MUH3IPaBCOLPA3BUTHS
Poccun ot 12 mast 2010 1. Ne 3461 «O0 yrBepxkaennu [Topsinka opranuszalinu
M TIPOM3BOACTBA CyIeOHO-MEIUIIMHCKIX SKCIIEPTU3 B TOCYIapCTBEHHBIX CY-
JeOHO-3KCITEPTHBIX yUpexaeHuax Poccuiickoit @enepanmm»'. Momekysip-
HO-T€HETUYECKOE IKCIIEPTHOE UCCIIEOBAHUE MO MOBOMY CIIOPHOTO MPOUC-
XOXICHUS IeTel OTBeYaeT Ha BOIIPOCHL:

— HCKIIIOYAeTCS WIIM He UCKITI0UaeTCs OTIIOBCTBO/MAaTepUHCTBO TaHHO-

ro MHIMBUIAYYMa B OTHOIIEHUU JAaHHOTO peObeHKa (T1101a);

— eCJIM OTIOBCTBO/MAaTepPUHCTBO HE MCKIIIOYAEeTCSI, TO KaKOBa Be-
POSITHOCTB TOTO, YTO MOJTYICHHBIN Pe3yIbTaT He SIBIISICTCS CICICTBHEM
CJIyJaifHOTO COBITAACHNS MHANBUIYATN3UPYIOIINX IIPU3HAKOB HEPOJI -
CTBEHHBIX JINII.

3aKiroueHIe SKCIePTU3BI IO BOIIPOCY ITPOUCXOKICHUS peOeHKA SIBIIIETCS
OIIHUM M3 J0Ka3aTeJIbCTB, KOTOPOE TOJIZKHO OBITh OLICHEHO CYIOM B COBOKYII-
HOCTH C APYTUMU IIPEICTaBICHHBIMU B JeJIe JOKA3aTeIbCTBAMH, TTIOCKOJIBKY
HUKaK1e T0Ka3aTeIbCTBA He MMEIOT TS Cya 3apaHee YCTaHOBICHHOM CHJIBI.
B . 7 mocranosnenus [Tnenyma BepxosHoro Cyna P® ot 19 nekadbps 2003 r.
Ne 23 «O cyme6HOM pellleHUH» YKa3bIBaeTCsl Ha TO, UTO CyIaM CIIeAyeT MMETh
B BUJIY, UTO 3aKJIIOYEHUE IKCIEPTA, a TAKXKE APYTUe J0Ka3aTeIbCTBA MO AETY
0 MIPOUCXOXICHUN peOeHKA He SIBIISTIOTCS MCKIIOUNTEIBHBIMU CPEICTBAMU
JIOKA3bIBAaHMS M IOJKHBI OLICHUBATHCSI B COBOKYITHOCTHU CO BCEMU MMETOIIIH -
MUC B [iejie mJoKasateabcTBaMu (cT. 67, 4. 3 cr. 86 I'TIK). OueHka cygom 3a-
KJTIOUCHMSI TOJKHA OBITH ITOJTHO OTpaXkeHa B pemeHuu. [1pu atoMm cymy cie-
IyeT yKa3bIBaTh, HA YeM OCHOBAHBI BHIBOIBI 9KCIIEPTa, IIPUHSITHI T UM BO
BHHMaHHE BCe MaTepHalIbl, TIpeACTaBICHHbBIC Ha AKCIEPTU3Y, W CACIaH JIN
MM COOTBETCTBYIOLINIT aHAIH3.

Ecmu skcniepti3a mopydeHa HeCKOIBKIM 3KCIIePTaM, TAaBIITNM COOCTBEHHEIC
3aKITIOYCHMST, MOTUBBI COTIACHS WJT HECOTJIACHSI C HUMU JIOJKHEI OBITH ITIPUBE-
JICHBI B CYIeOHOM PeIIeHUH OTIEIBHO IT0 KaXKIOMY 3aKTIOUCHHUIO.

HesiBka cTOpOHBI HA SKCIEPTU3Y 110 ey 00 YCTAHOBJIICHUH OTIIOBCTBA,
Korma 0e3 3Toi CTOPOHBI 3KCIEPTU3Y MPOBECTH HEBO3MOXKHO, JINOO He-

" Poccniickast rasera. 2010. 20 asrycra. Ne 186.
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IIpeACTaBACHUE 9KCIIEPTaM HEOOXOAMMBIX IIPEAMETOB UCCIEIOBAHMS CAMU
110 cebe He SIBJISIOTCS 0€3yCI0BHBIM OCHOBAHUEM ISl IIPU3HAHUS CYIOM yCTa-
HOBJIECHHBIM MJIY OIIPOBEPIHYTHIM (DakTa, [AJisk BBIICHEHKSI KOTOPOI'O 3KCIIEP-
TH3a ObUIa Ha3HAaYeHa. DTOT BOIIPOC pa3peliaeTCs CyA0M B KaKIOM KOHKDPET-
HOM cJIy4yae B 3aBUCMMOCTHU OT TOrO, KaKasi CTOPOHA, [0 KAKUM MPUYMHAM
HE SIBUJIaCh Ha SKCMEPTU3Y WIN He MPEeACTaBUJIa SKCIIEPTaM HEOOXOAUMBbIE
IIpeIMEThI UCCIIEIOBAaHMS, a TAKXKE KAKOE 3HAYeHUE 17151 Hee MMeeT 3aK/I0ue-
HME 9KCIEPTU3bI, UCXOISI U3 UMEIOLIUXCS B Iejie JOKA3aTeIbCTB B X COBO-
kyrmHOcTH. CormacHo 4. 3 c¢T. 79 I'TIK P® npu yKIIOHEHU CTOPOHEI OT yJa-
CTUSA B 3KCIIEPTH3e, HEMIPEACTABICHUH SKCIIepTaM HEOOXOIMMBIX MaTePHAIOB
Y JOKYMEHTOB [UISI UCCIIEAOBAHUS U B MHBIX CIydasiX, €CJIM 10 00CTOSITE b~
cTBaM Jiejia 1 0e3 ydacTusl 9TOM CTOPOHBI SKCIIEPTU3Y IIPOBECTH HEBO3MOX-
HO, CY[ B 3aBUCUMOCTH OT TOIrO, KaKasi CTOPOHA YKJIOHSIETCS OT DKCIIEPTH-
3bI, a TAKKE KaKoe IIJIsT Hee TaKOBasi UMeeT 3HaUCHIe, BIIpaBe MPU3HATh (DaKT,
JUISI BBISICHEHUSI KOTOPOI'O DKCIEepTH3a ObUla Ha3HAaYeHa, YCTAHOBIEHHBIM
WJIN OTIIPOBEPTHYTHIM.

3aKoHOAaTe b YETKO He OmpeAessieT, KAK1Me MIMEHHO 10Ka3aTeIbCTBa MO-
TYT C IOCTOBEPHOCTHIO IIOATBEPXKIATH IIPOMCXOXKICHNE peOeHKAa OT KOHKPET-
Horo juua. Tak, B mocTaHOBJIEHUM Tpe3uanyMa Yeass6MHCKOro 00J1acTHO-
ro cyzna ot 4 cenrsops 2002 r.' ycTaHOBJIEHO, YTO CY[ I1EPBOI MHCTAHLIMU
HE B IIOJIHOM 00beMe OIpeae/ini IOPUANYEeCKU 3HAYMMbIe [IJIs1 Iejia 00CTOSsI-
TEJbCTBA, K KOTOPBIM C YYETOM IOBOAOB U BO3PaXKEHUIl CTOPOH OTHOCHUT-
Cs1 yCTaHOBJIEHUE ITeproa 3a4atusi pedeHka. OTBETYMK — IIpeaIioaraeMblii
oTel] pebeHKa — CChLIAICS Ha TO, YTO B 3TOT IIEPUOJ OHU C UCTULICH HAXOIU-
JINCH B pa3HbIX ropogax. Cyn He MPeUIOKIIT CTOPOHAM IIPEICTaBUTh JOTIOJ-
HUTEJIbHBIE J0KA3aTeIbCTBA, He UCTPeOOBAl MEAULIMHCKUE TOKYMEHTBI UC-
THULIbI, CBSI3aHHBIE C [IOCTAHOBKOM HA YYeT U POJaMM, a OTPAHUYMIICS JIAIIb
IMOKA3aHUSIMU CBUIETEJICH, KOTOPBIC TTOATBEPAMIIN TO, YTO OHU Y3HAIIM O Oe-
PEMEHHOCTU UCTHULIBI OT OTBETUMKA.

Jloka3aTenbCTBa, IPUMEHSIEMbIE CYIOM IIPU YCTAHOBJIEHUU OTLIOBCTBA,
3aBUCAT OT TOTO, KOTAa poauics pebeHOK. YuuThiBas, 4To CeMelHBbIA KO-
JIEKC I10 00I1eMy IIPaBUILy He MMeeT 00paTHOM CWIIbL, HOpMa CT. 49 JTaHHOTO
Konekca nmpuMeHsieTCs JIMILb K CIIOpaM 00 YCTAaHOBJIIEHUU OTLIOBCTBA B OT-
HOIIeHUH eTelt, ponuBinurxcst 1 MapTta 1996 r. u mo3xe. B oTHomeHum ne-
Teii, POAUBIIMXCS 10 BBeaeHus B neiictBue CeMeitHOro Komekca, cym, pe-
11ast BOIIpoC 00 OTIIOBCTBE, MOJIKEH pyKoBoAcTBoBaThes 4. 2 ¢T. 48 KobC
PCOCP, npuHuMasi BO BHUMaHNE COBMECTHOE MPOXKUBAaHUE U BeleHUe 00-
LIErO X03s1MCTBAa MaTePhlo peOeHKA U OTBETYMKOM [0 POXKIeHUs pebeHKa,

" Cwm.: CyneGHast mpaKTHUKa 1Mo ceMeiiHbIM criopaM / Pyk. koi. cocrt. I1.B. KpaiieHMHHUKOB.
M.: Cratyr, 2005. C. 401—403.
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100 COBMECTHOE BOCIIUTAHUE, TUOO COomepkaHUe UMY pedeHKa WU J0-
Ka3aTeJbCTBA, C JOCTOBEPHOCTHIO MONTBEPXKIAIOIINE ITPU3HAHIE OTBETUM -
KOM OTIIOBCTBA.

Ha3zBanHBIe TOJOXEHUS HAIIUIM OTpaXkeHHEe B CyIeOHOU IMpaKTHUKE.
Taxk, OnpenenenneM CyneoHoii komaeruu Bepxosaoro Cyna P® ot 12 mas
1997 r. moaTBepKmaeTCs, UTO IIPU YCTAHOBJICHUH OTIIOBCTBA B OTHOIIICHUU
neTeit, ponuBimxcst 1o 1 Mapta 1996 T., TOJKHBI OBITH TIPEJCTABICHBI 10-
KazatenabeTBa, mpenycMorpeHHble KobC PCOCP, u Hopma cT. 49 CK PD He
MOIJICKUT IIPUMEHEHMIO. B TO ke BpeMsI pellieHue cya He MOXKET OBITh OT-
MEHEHO JINIIB IT0 (hOpMaJTbHBIM MOTHBAM, 8 UMEHHO YKa3aHNEM B PEIICHUN
cyna Ha HopMmy cT. 49 CK P® Bmecto 4. 2 cT. 48 KobC PC®CP, ipu ycio-
BUH, UTO IIpeICTaBICHHBIC JOKA3aTeIbCTBA, IMOATBEPKIAIOIINEe TPeOOBa-
HUSI UCTLA, BsgioTcs gonyctumbiMu (ct. 60 I'TIK); B yacTHOCTH, OKa3a-
HUSI CBUIETEIICH MOATBEPANIN (PaKTHl COBMECTHOTO IIPOXKUBAHMS CTOPOH,
ITOCEIIeHUS OTBETIMKOM MaTepy peOeHKa B POIILHOM JOME, eT0 BHIMAa-
TEJILHOTO M 3a00TJIMBOTO OTHOIIEHUS K HEU 10 poxxneHus: pedeHka. Kpome
TOTO, OTBETUMK OTKA3aJICS OT IIPOXOKICHMS OMOJIOTHIECKON IKCIIePTU3BI
kpoBu. CormacHo 4. 2 ct. 362 I'TIK P® mpaBuiibHOE 1O CYIIECTBY pele-
HUE CyIa ITepBOil MHCTAHIIMY HE MOXET OBITh OTMEHEHO I10 OHUM TOJIBKO
(opMaJIbHBIM COOOpaXKeHUAM .

YcTaHOBIEHNE OTIIOBCTBA B OTHOIICHUM JIMIIA, TOCTUTIIIETO BO3pacTa
18 ner, momycKaeTcsT TOJBKO C ero COTJIacHs, a €CJIM OHO IPU3HAHO Helee-
CITOCOOHBIM — C COTJIACHSI €T0 OITeKyHAa MJIM OpTaHa OIIeKH U IOTICUNTEILCTBA
(1. 5 ct. 48 CK). CpoKu MCKOBOI TaBHOCTHU HE PaCIIPOCTPAHSIOTCS Ha Iejia
00 YCTaHOBJICHUM OTIIOBCTBA, B CBSI3M C YeM OTIIOBCTBO MOXET OBITH yCTa-
HOBJICHO CYZIOM B JIF000€ BpeMsI TIOCJIe POKICHMS peOeHKA.

B Tex cirydasix, Korma OTIIOBCTBO HE YCTAaHOBJIEHO HU HJOOPOBOJILHO, HU
MIPUHYIUTEIIBHO, a OTeIl YMeP, B CYIeOHOM MOPSIKE MOXKET OBITh YCTAHOBJICH
(akT mpu3HAHUS OTIIOBCTBA IIPU KU3HU B TIOPSIIKE 0COOOTO ITPOU3BOACTBA
B COOTBETCTBUHU C II. 4 4. 2 cT. 264 ['TIK PD.

Cornacno ct. 50 CK P® ycranoBieHue (pakta mpu3HaHUS OTIOBCTBA
UMEET MECTO TIPY HAJIMINH CIICAYIOIINX OOCTOSITEIBCTB:

1) MaTh 1 OTell peOeHKa He COCTOSUIN B Opake;

2) orell yMep, He TTOaB IIPH XXKU3HU 3asBJICHUE O IIPU3HAHUY OTIIOBCTBA;

3) mMeroTCs MoKa3aTebCTBa IPU3HAHMS OTIIOBCTBA.

dakTamu, MOATBEPKIAIOLINMY ITPU3HAHIE JTUIIOM CBOETO OTIIOBCTBA B OT-
HOIIIEHNH JaHHOTO peOeHKa, MOTYT CITY>KUTB €TO0 ITChMa, B TOM YHCIIC B 3JICK-
TPOHHOM BHIIE, B KOTOPBHIX OH Ha3bIBaJl peOeHKA CBOMM, aHKETBI, 3asIBJICHMSI,
ayaro- ¥ BUIEO3aIINCH, TIOKa3aHUs CBUAETENICH. YcTaHOBIeHNE (paKTa IIpH-

' Biomterens Bepxosroro Cyna Pd. 1997. Ne 10.
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3HAHUS OTILIOBCTBA BO3MOXHO IO 3asIBJICHUIO JIFIOOOTO 3aMHTEPECOBAHHOTO
JINIIa, a TMEHHO MaTepyu peOeHKa MU JIUIa, 3allMCAaHHOTO B Ka4eCTBE OTIa
pebeHKa B KHUTE 3aIlMCH aKTOB TPaXIaHCKOTO COCTOSIHUS, OIeKyHa (I10-
IeunTesis) pebeHKa, JTUIla, Ha MKINBEHUN KOTOPOTO HaXOIUTCSI peOCHOK,
a TakKe 10 3asBJEHUI0 CAaMOTo pedeHKa MO TOCTUXKEHUU UM COBEPILIEHHO-
JIETHSI, OPTAaHOB OTIEKU 1 MOIICYUTENIBCTBA, IIPOKYPOpa B COOTBETCTBUU CO
cT. 45, 46 I'TIK PO.

B oTHOImIEHNN geTeit, poauBIInxcs 10 1 okTsa6psa 1968 r. y auil, He co-
CTOSIBIIUX B Opake Mexay coOoi, Cya BIIpaBe YCTAHOBUTH (PAKT MpU3HA-
HUS OTIIOBCTBA B ClIyJ9ae CMEPTHU JINIIAa, KOTOPOe IIPU3HABAIO ceOST OTIIOM
pebeHKa, IpH YCIOBUM, UTO PeOCHOK HAXOAWIICS HAa MXXIMBEHUU 3TOTO
JIMIIa K MOMEHTY eTO cMepTH 0o paHee (cT. 3 3aKoHa 00 YTBEpKICHUN
OcHoB 3akoHoaateabcTBa Coto3a CCP u co103HBIX pecrydimK o Opake
u cembe; cT. 9 Ykasa [Ipesunnyma BepxoBaoro Cosera PCOCP ot 17 ok-
Ta6ps 1969 1.).

B coorBercTBum co cr. 266 I'TTIK P® 3asgBienue 00 yctaHOBIEHUN (aK-
Ta IMPU3HAHMS OTIIOBCTBA ITOMAETCS B CY/I IO MECTY KUTEJIbCTBA 3assBUTEIIS.
B 3agBneHn” OKHO OBITH YKa3aHO, UIST KaKO eI HEOOXOIUMO YCTaHO-
BUTH OTIIOBCTBO (B ILIEJIIX BHECEHUSI CBEICHMI B CBUICTEIHCTBO O POXKICHNM,
peanu3aly HaclaeICTBEHHBIX IIPaB M T.1I.), a TAaKXKe TOJDKHBI OBITh TIPUBEIC-
HBI TOKA3aTeJIbCTBA, ITOATBEPKAAIONINEe HEBO3MOXHOCTD ITOJTYICHUS 3asIBH-
TeJIeM HaJIeXKallliX TOKYMEHTOB, T.€. OTCYTCTBHE CBEICHUI B KHUTE 3aITNCH
aKTOB IPaXkIaHCKOTO COCTOSTHUSI, CBUICTEIBCTBE O POKICHUN 00 OTIIOBCTBE
ymepiero. Kpome Toro, 10JKHbBI ObITh PEACTaBAEHBI 10KAa3aTeIbCTBA MTPU-
3HAHUS OTIIOBCTBA (CBUAETEIBCKHE TTOKA3aHMs, TMCbEMEHHBIC TOKA3aTeIh-
CTBa, ayaHO-, BUICO3AIICH 1 Ip.).

IMocnencTBreM yCTaHOBICHMS OTIIOBCTBA SIBJISIETCS] YCTAHOBJICHUE FOPH -
IMYECKOU CBSI3U (IIPABOBBIX OTHOIICHUI ) MEXIY OTIIOM U PEOCHKOM, pery-
JINPYyeMOIi He TOJIBKO HOPMAaMM CEMEHOTO 3aKOHOIATEIBCTBA, HO U IPYTH-
MM HOpMaMH IIpaBa.

Ha ocHOBaHUM pelreHNs cyma BHOCUTCS 3al1Ch B KHUTY 3aIlMCH AKTOB
IPaXXIaHCKOTO COCTOSTHUSI, CBUACTEIBCTBO O POXKICHUU peOeHKa, BO3ZHU-
KaloT IpaBa 1 00sI3aHHOCTU OTLA U pedeHKa, MpeayCMOTpeHHbIe I1. 11,
12 CK PO.

Ecau omHOBpeMEHHO ¢ MICKOM 00 YCTaHOBJICHUH OTIIOBCTBA TIPS BSIBICHO
TpeboBaHMe O B3LICKAHWU aJTMMEHTOB, TO B CJTydae YIOBJIECTBOPEHUS UCKa 00
YCTaHOBJICHUY OTIIOBCTBA AJIMMEHTHI IIPUCYKIAIOTCS CO THST TIPEIbSIBICHMS
HCKa, KaK 1 IO BCEM JeJIaM O B3bICKAHWY aJITMMEHTOB, a HE C MOMEHTA BCTYII-
JICHWSI pellIeHNs cyaa B 3aKoHHYIo ety (11. 2 ¢T. 107 CK). BmecTe ¢ Tem Heo0-
XOIMMO YYUTHIBATh, UYTO BO3MOXKHOCTD IPUHYIUTEIIFHOTO B3bICKAHUS CPEICTB
Ha cofep:kaHue peOeHKa 3a IIPOIIUIOe BpeMsI B YKa3aHHOM CJTydae NCKITI0Ja-
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€TCs, IIOCKOJIBKY 10 YIOBICTBOPEHUS CKa 00 YCTAHOBJICHUH OTIIOBCTBA OT-
BETYMK B YCTAHOBJICHHOM IIOpSIIKE He OBUT IIPU3HAH OTILIOM pedbeHKa. [1pu
5TOM pElICHNE O B3BICKAHNH AJIMMEHTOB ITOUICXKUT HEMEIJICHHOMY MCITONI-
HeHuio cormacHo cT. 211 I'TIK PO,

Ocoboe BHUMaHNE B TTOCTEIHEE BPEeMsT YIACISICTCS OCOOCHHOCTSIM yC-
MAHOBACHUS MAMEPUHCMBA U OMUOBCMEA NPU NPUMEHEHUU UCK)YCCIMBEHHbIX Me-
mo0oe penpooyKyuU Hea06exa.

K BcmoMoratenbHBIM pPempoOAYKTHUBHBIM TexHomorusm (BPT),
npeaycMoTpeHHBIM DenepaibHbIM 3aKOHOM OT 21 Hos10ps 2011 r. Ne 323-
®3 «O06 ocHOBaxX OXpaHHI 3M0POBBSI IpaxkaaH B Poccuiickoit Mdeneparinm»»,
OTHOCST MCITOIb30BaHNE TOHOPCKUX M (VIIN) KPMOKOHCEPBUPOBAHHBIX T10-
JIOBBIX KJIETOK, TKaHEH PENPOAYKTUBHBIX OPTAHOB M 3MOPHOHOB, a TaKXKe
CyppOTraTHOE MaTepUHCTBO. bojiee MoagpoOHO 3TU U APYTUe METOIBI UCKYC-
CTBEHHOM PEITPONYKIINH YeJ0BeKa OIpeaeIIIoTCsI IpuKa3oM MUH3IpaBa
Poccrm ot 30 aBrycta 2012 1. Ne 1071 «O mopsiiKe MCTIOIb30BaHUS BCIIOMO-
raTeJIbHBIX PEIIPOMYKTUBHBIX TEXHOJIOTHIA, TIPOTUBOIIOKA3aHUAX 1 OTPaHM-
YEHUSX K UX IPUMEHEHUIO» .

[Tpu 5TOM BO3MOKHBI CICIYIOIINE CUTYAITNHT:

1. FOpunuaecke poauTesIn SIBISIOTCS OMOIOTMICCKIMU POTUTEISIMU Pe-
OeHKa (HarpuMep, IIPY MMITIAHTAIIUY UCIIOIb30BaH SMOPHOH, TeHETUYSCKIU
IIPOUCXOISAIINI OT CYIIPYKEeCKOM Imapsl);

2. OTcyTCTBYET OMOJIOTHYECKAsT, HO UMEET MECTO TeHeTUIeCKasI CBSI3b Me-
KOy peOCHKOM M POIUTENISIMU (OMHUM U3 HUX);

3. OTCyTCTBYeT KaK OMOJI0TUYECKasl, TaK U TeHETUIeCKasI CBSI3b C peOeH-
KOM pOIUTEIICH MIN OMHOTO U3 HUX (CyppOTaTHOE MAaTepUHCTBO O3 UCITOb-
30BaHUS TEHETUYECKOTO MaTepuaja CyIpyru).

ITpumenenue BPT BO3MOXHO TOJBKO MPU HATUYUU TMCbMEHHOTO CO-
mIacust IponH(OPMUPOBAHHBIX ITAIIMEHTOB. B cooTBeTCcTBUM CO CT. 35 Oc-
HOB 3aKoHomaTenbcTBa Poccuiickoit demeparinu 06 oxpaHe 3MOPOBBS I'pa-
KnaH 1993 1. Kaxkmast COBepIICHHOICTHSIS XEeHIIIIHA IETOPOIHOTO Bo3pacTa
HMMeeT IIPaBO Ha MCKYCCTBEHHOE OTUIONOTBOPECHUE U MMILIAHTAIIIO SMOPHO-
Ha. MlcKyccTBeHHOE OIIIONOTBOPEHUE XKEHIIMMHBI M UMILTAHTALINS SMOPHO-
Ha OCYIIECTBJISIOTCS B YIPEKICHUSIX, ITOJYINBIINX JUICH3UIO HA MEIN-
IIMHCKYIO AeSITeIbHOCTh, IPU HAJTMYNU IMTICHMEHHOIO COTJIacUs OYIYIINX
MaTepy 1 OTIa pedeHKa (OTMHOKOU KeHIMWHBI). CBeaeHUS O TIPOBEACH-
HBIX ICKYCCTBEHHOM OILIONOTBOPEHNH 1 UMILJIAHTALIMK SMOPMOHA, a TaK-
K€ O JUYHOCTHU JTOHOPA COCTABJISIIOT BpaueOHYIO TaliHy. 2KeHIImHa UMeeT
IIpaBo Ha WH(POPMAIINIO O TIPOIEAYPE NCKYCCTBEHHOTI'O OILIOAOTBOPCHUS
WM UMIUTAHTAlMY SMOpUOHA, 0 MEIMIIMHCKUX U IIPaBOBBIX acIIeKTax ce

" Poccuiickast razera. Crneusbimyck. 2013. 11 anpens. Ne 78/1.
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ITOCIICACTBUI, O JAHHBIX MEINKO-TeHETUIECKOTO 00CIIeIOBAHNS, BHEIITHIX
JMAaHHBIX ¥ HAITMOHAIBHOCTH TOHOPA, IIPEIOCTABISIEMYIO BpauoOM, OCYIIIECT-
BJISLIOLMM MEIULIMHCKOE BMEIIATEIbCTBO.

CypporaTHoe MaTepUHCTBO, IIPeACTaBIsAIoIIee COOO0I BhIHALLIMBAHUE U PO-
XKIeHME pebeHKa (B TOM YHCIIe TIPeXIeBpeMEeHHBIC POIBI), BO3MOXHO I10 10-
TOBOpY, 3aKJTI0YaeMOMY MEXIY CYpPOTATHOM MaTephio U IMMOTEHIINATbHBIMU
POIUTEISIMU, YbU I10JIOBbIE KJIE€TKU UCIIOIb30BAIUCH ISl OIJIOAOTBOPEHUS,
1100 OAMHOKOM XEHILMHOM, /i1 KOTOPBIX BhIHAIIMBAHKE U POXICHUE Pe-
0GeHKa HEBO3MOXHO 10 MEAULIMHCKUM MOKA3aHUSM.

®enepanbHblii 3aK0H OT 21 HOsTOpst 2011 1. No 323-D3 «O6 ocHOBax oxpa-
HbI 3I0pOBbs rpaxaaH B Poccuiickoit Depepalinin» ycTaHaBIUBAET TpeOO-
BaHUSI K CyppOraTHOM MaTepH, B KAYeCTBE KOTOPOIl MOXET ObITh XEHILIMHA
B Bo3pacte ot 20 1o 35 j1eT, UMerolLast He MeHee OIHOTO 3[I0POBOI0 COOCTBEH-
HOro pebeHKa, IMOydUBIIas MEAULIMHCKOE 3aKII0UeHEe 00 YIOBIETBOPH-
TEJbHOM COCTOSIHMH 3I0POBbsI, JaBlIasl MMCbMEHHOe MH(MOPMUPOBAHHOE
IOOPOBOJIEHOE COTIacHe Ha MEOUIIMHCKOE BMeIIaTeIbcTBO. 2KeHIMHA, co-
cTosasl B Opake, MOXET ObITb CYpPOraTHOI MaTepPhIO TOJILKO C MUChbMEH-
Horo coracus cynpyra. CypporaTHasi MaThb HE MOXKET ObITb OAHOBPEMEHHO
JIOHOPOM STIIEKJICTKH.

CormacnHo a63. 1 1. 4 ct. 51 CK P® nipu npuMeHEeHUM METOAOB UCKYC-
CTBEHHOI PenponyKLUK YeloBeKa B Ka4yeCcTBe poauTesieil pebeHKa 3amu-
CBIBAIOTCS JIMIIA, JaBIIKE CBOE COrJIace Ha MPUMEHEeHNe METOIa UCKYCCT-
BEHHOTO OIJIONOTBOPEHUS MJIU Ha UMILIAHTALIMIO SMOPUOHA, IIPY YCIIOBHH,
YTO BBIHAILKMBAET U pOXKaeT peOeHKa MMEHHO Ta XEHIIMHA, KOTopas aajia
corjiacue Ha IMpUMEHEHUE B OTHOIIEHWU Hee Ha3BaHHBIX METOIOB C lie-
JIbIO pOXIEeHUs €10 pebeHKa. [1pu 3ToM He UMeeT 3HaYeHUsI, SIBJISIIOTCS JIN
00a cympyra win OIMH U3 HUX TeHEeTUYeCKUMU POAUTEISIMU Wi HeT. Ta-
KUM 00pa3oM, B ciiydyae poXaeHUs peOeHKa B pe3ysibTaTe UCKYCCTBEHHBIX
METOIOB OILIOMOTBOPEHUS NEHCTBYET OOIINIA TTOPSIOK YCTAHOBICHUS OT-
LIOBCTBA U MAaTePUHCTBA.

IIpu cypporaTHOM MaTEPUHCTBE MaTEPbIO peOeHKa SIBJSETCS Ta XKEH-
LIMHA, KOTOpasi ero poauia, U Cynpyru, AaBlliue cOrjacue Ha MMILIaH-
Taluio SMOPUOHA CYppOraTHOM MaTEPH, 3alIMChIBAIOTCS B KAYECTBE POIM-
Tejieil pedeHKa TOIbKO IIPY HAJIUYUK €€ COrIacusl, KOTOPOE 1aeTcsl Iocjie
poxaeHusa peoeHka. [IponHbopMIpOBaHHEIE CYIIpyKecKasl ITapa 1 Cyppo-
raTHasi MaTh JalOT IMCbMEHHOE coTjlacKe Ha ydyacTue B mporpamme «Cyp-
poraTHoe MaTepUHCTBO». MexXay CypporaTHOII MaTepbio U MOTEHILMAIb-
HBIMU POAUTEISIMU, KaK IIPAaBUJIO, 3aKII0YAETCS JOTOBOP B IMHUCbMEHHOI
dopme, XOTSI crelIMalbHBIX TPeOOBAaHUI K 3TOMY ITOTOBOPY 3aKOHOIA-
TEJbCTBOM He IIPeIyCMOTpeHO. B KauecTBe yCI0BUil 1OrOBOpPa MOTYT OBITh
OTpeeTIeHbL:
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— KOMIICHCAIIMSI PacXoI0B Ha MEAULIMHCKOE OOCITy>KMBaHUE CyppOTaT-
HOI1 MaTepu 1 WHBIE ee TTOTPEOHOCTH (HAIIpUMep, 0co00e TTUTAHME)
B ITIepHroOI OEPEeMEHHOCTH IO POXICHMS peOCHKA;

— MEAWIIMHCKOE YUpexXIeHue, rae OyaeT MPOBOAUTHCS UCKYCCTBEHHOE
OIJIONMOTBOPEHME W IIPUTHUMATHCS POJIBI;

— TIOCIIEACTBUS POXICHUS pedeHKa ¢ (DM3NISCKUMHU VTN TICUXUIEeCKH -
MM HEIOCTaTKAMM;

— 00SI13aHHOCTH CYppPOTaTHOM MaTepH, 3a UCKIIOUCHUEM 00SI3aHHOCTU
TepenaTbh pOAMBIIETOCS peOeHKA CYIIPyTaM, ¢ KOTOPBIMH 3aKTI0YCH
JIOTOBOP;

— TMIOCIIEACTBUS TOTO, YTO CyppOraTHasi MaTh ITOCJIC pOKICHUS peOeHKa
HE OTKaXeTCs OT peOeHKa;

— YCTIOBUS U TTOPSIAOK OITIATHI YCIIYT CYypPOraTHOM MaTepH, €CIIN 3TO BO3-
ME3IHEBII TOTOBOD;

— OCHOBaHMSI PaCTOPKEHUS JOTOBOPA.

OmHaKO TaHHBIN JOTOBOP He SIBIIIETCSI OCHOBAHUEM UIS TOTO, YTOOKI B CITY-
yae OTCYTCTBHUSI COTJIACHSI CYppPOTAaTHOM MaTepu Ha Iiepemady peOeHKa Ipu-
HYIUTEIbHO IIEepenaTh ero cymnpyxeckoii mape. I[lo crarucrtuke oxkoso 15%
CYPpOTaTHBIX MaTepeii OTKa3bIBAIOTCS OTIATh peOSHKA ITOCIIC €TO POKICHMS CY-
IpyraM-3akasdrkam'. B HacTosiiee BpeMst 3aKOHOIATEILCTBO TIPSIMO HE pery-
JINPYET BOIIPOC O BO3MOXHOCTH B3BICKAHMSI ACHEXKHBIX CPEICTB, ITOTYICHHBIX
TI0 JOTOBOPY, a TAKKe BO3MEIIECHMS IIPUYNHEHHOTO Bpela, B TOM YHCIIe MO-
PaJIbHOTO, C CyppOTaTHOM MaTepH, OTKa3aBIIIelics OTaaTh peOeHKa. B Tom ciay-
qae, eCJIM CypporaTHas MaTh HE TaeT COTIACHSI Ha 3aIINCh CYIIPYTOB B KAYECTBE
pomuTeNeii U eCIIM CypporaTHas MaTh COCTOUT B Opake, TO ACCTBYET ITPE3yMII-
IUST OTIIOBCTBA €€ CYIpyTa, €CIIM HET — TO 3aI1Ch 00 OTIIe TTPOM3BOIUTCS Ha
o0mmx ocHoBaHMX. Ecim ke cypporatHasi MaTh 1aeT COIIacye Ha 3aIliCh CY-
TPYTOB B KAYECTBE POAMUTENICH, KOTOPOE TOKHO OBITh BEIPAsKEHO B ITMChMEH -
HOI1 (popMe 1 YIOCTOBEpEHO PYKOBOIUTEIEM MEIUITMHCKOTO YIPEKICHUS, TO
MEOUIIMHCKOE YIPEXKICHIE BBIIACT CITPaBKY O POXKICHUH y CYIIPYTOB peOCHKA.

CornacHo 11. 5 ¢T. 16 @enepanbHoro 3akoHa «O0 akTax rpaxaaHCKOro
COCTOSTHUST» TIPYM TOCYIapCTBEHHOM PerucTpalliyd POXIeHUs pedeHKa I10
3asIBJICHUIO CYIIPYTOB, JABIINX COTJIacue Ha MMIUIAHTAIIAIO SMOPHOHA IpY -
roif XeHIIMMHE B IEJISIX €T0 BRIHAIIMBAHWS, OMHOBPEMEHHO C TOKYMEHTOM,
TMOOTBEPXKIAOIINM (haKT POXKICHUS peOeHKA, MOIKCH OBITh IIPEaCTaBICH
TOKYMEHT, BEITAaHHBIM MEIULIMHCKON OpTaHU3aIeil 1 IMTOATBePKIAI0IIIiA
(akT MmosrydeHUS corIacusl KeHIITUHBI, pOOUBIIEH pedeHKa (CyppoTraTHOM
MaTepH), Ha 3aIlMCh YKa3aHHBIX CYIIPYTOB POIUTEIIMU peOeHKA.

' Tpueoposuy E.B. VIcKycCTBEeHHOE OIUIONOTBOPEHUE U MMIUIAHTALMsI 9MOPHOHA YesloBeKa:
ABTOped. auc. ... KaH. opuld. Hayk. M., 1999. C. 17.
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B HacTosIee BpeMst BO3HMKAET HEMAaJIO IIPaBOBBIX IIPOOJIEM, CBSI3aHHBIX
¢ mpuMeHeHneM MeTonoB BPT; B yacTHOCTH, ceMeITHBIM 3aKOHOIATEIbCTBOM
HE YperyJIUpOBaHBI CIICAYIOININE BOIIPOCHL: O 3aIlIMTE IIpaB CyIIpyTa Cypporar-
HOI MaTepu, He SIBIISIOICTOCS OMOJIOTUYECKIM OTIIOM pebeHKa, HO B OT-
HOIIICHNH KOTOPOTO ACUCTBYET MPE3YMIIIIUS OTIIOBCTBA IIPH OTKAa3€e Cyp-
pOTaTHOM MaTepH OTAATh peOeHKA; O 3aIlUTe IIPaB OMOJIOTMIECKOTO OTIa
pebeHKa B cllydae 0TKa3a CypporaTHOM MaTepu OTIATh PeOCHKA CyIIpyTraM-
3aKa3unKaM; O TIPABOBBIX ITOCIICACTBHSIX OITMOKY Bpadeit Mpy IMpUMEeHECHU T
METOI0B MCKYCCTBEHHOTO OIIJIONOTBOPECHUS IS TCHETUUSCKIX 1 OMOIOTH -
YECKUX POIUTEIICH.

Kpowme Toro, B HacTosIiee BpeMsI MUPOBast MEIUIIMHA CTOUT Ha ITyTH
K BO3MOXHOCTHU POXICHMS peOecHKA 60e3 yJacThs MYKUYWHBI U KEeHIIM-
HBI. JIOCTaTOYHO OCTPO CTOSIT MIPOOIECMBI KIOHMPOBAHMS YeIOBEKA U €TO
OpraHoOB, ITOJ KOTOPBIM MOHMMAaETCs CO3IaHUe YelloBeKa, FTCHETUICCKH
UICHTUYHOIO APYTOMY XMUBOMY WA YMEPIIEMY UeJIOBEKY, IIyTeM Iepe-
HOCa B JIMIICHHYIO SApa KEHCKYIO TTOJIOBYIO KJISTKY SIIpa COMAaTUUECKOM
KJIeTKH YeIoBeKa. JlaHHBIe TpoOIeMBl Ha CETOIHS HE YPeTyJIMpOBaHbI He
TOJIBKO POCCUIICKMM 3aKOHOAATEIbCTBOM, HO 1 3apyOeXXHBIM. [ eHeparb-
Hasg koHDepeHunss OHECKO 11 Hostopst 1997 1. mpunsiia Beeobmyto me-
KJIapaliiio 0 FTeHOMe YeJioBeKa UM o IpaBax uyeiaoBeka. B cr. 11 Jleknapaiyu
0 reHoMe 3aKperuisteTcst npuHuuil: «He nomyckaercst mpakTuka, IIpoOTUBO-
peuvaras 9eJI0Be4eCKOMY TOCTOMHCTBY, TaKasl, KaK IIpaKThKa KJIOHUPOBa-
HUS B ILIEJISIX BOCIIPOM3BOICTBA YEJIOBEYECKOM 0cobu». B pazBuTue 3Toro
nmokyMmeHTa 8 mapTta 2005 r. mpungra Hexnapannsa OOH o kinoHupoBaHun
yesoBeKa. OHa He COICPKUT MOJIOXKEHMI, CTPOTO OCYKIAIOIINX KIOHUPO-
BaHMe, U HE YCTaHABIMBAET €ro 3ampeT. JJOKyMeHT HOCUT peKOMEHIATeIIb-
HBII xapakTep. Ha 3To yka3pIBaeT ero comepkaHue — MPU3BIB K Tocymap-
CTBaM MIPUHSITH BCE MePbI, HEOOXOIMMBIC IJISI COOTBETCTBYIOIIECH 3aIIUTHI
YeJIOBEUEeCKOM KM3HU B IIpollecce IPUMEHEHUS TOCTUKEHUI OMOI0TIIC -
CKMX HayK; 3aIlIpeTUTh Bce (hOpMbI KJIIOHMPOBAHUS JIIOACH B TAaKOU Mepe,
B KaKOM OHM HECOBMECTUMBI C YEJIOBEUECKIM JOCTOMHCTBOM M 3aIIUTOMN
YeJI0BEUECKOM XU3HU; IPUHITh MEPbl, HEOOXOIUMBbIE [IJIsl 3alpellecHUs
HCITOJIb30BaHUS METOIOB TeHHOM MHXKCHEPUH, KOTOPBIE MOTYT IIPOTHUBO-
pPEUYHTH YeJI0BEUECKOMY JOCTOMHCTBY; IPUHSITHh MEPHI IUIST TIPEAOTBpaIlie-
HUS SKCIUTyaTallMy KeHIITH B IIpollecce IIPUMEHEeHUS JOCTIDKCHUI 010~
JIOTMYECKUX HayK'.

3aKOHBI 0 3aIpeTe KJIOHNUPOBAHUS IIPUHSITH BO MHOTHX CTpaHaX MHUPa;
tak, HarmpuMep, Konctutynuga IIseitapun 2000 r. ycTaHOBMIIA 3aIlpeT Ha
knoHupoBanue; PenaepanbHbiii 3aKkoH OPI o 3amure smopuoHoB 1990 T.

1 «
CM.: Pomanoeckuii I” KioHrpoBaHue: paBoBble acleKThl // 3aKOHHOCTh. 2006. No 1.
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Ha3bIBAET IPECTYILUICHUEM CO3IaHue SMOPUOHA, TeHETUYECKU UIAEHTUYHO-
ro IpyromMy MOpPHOHY, IIPOUCXOASILEMY OT KMBOI'O UJIM MEPTBOTO JIULIA;
3akoH Mcmaaum 1988 . 0 mmpolienypax, ClIoCOOCTBYIOIINX PEIIPOIYKIINMN,
TaKXe YCTaHABJIMBAET YTOJIOBHYIO OTBETCTBEHHOCTh 38 KJIOHUPOBAHUE Ye-
JTIOBEYECKOTO SMOpHOHA'.

IpeacraBurenu 13 crpan — yyactuuu Cosera EBporbl B stHBape 1998 r.
TOIICAIIA COTIAIIeHNE, 3alIpelIalollee KIOHUPOBaHME YeJI0OBeKa, HO JOITY-
CKarollee KIIOHUPOBAHMUE KIIETOK B UCCIIEIOBATEIbCKUX IIEIISX .

B HeKOTOpBIX CTpaHAaX 3aIlpeleHO HE TOIbKO KIIOHMPOBAHUE, HO TAKXKE
1 JIIOOBbIe UICKYCCTBEHHBIE METOJIBI PETIPOAYKIINY YeJIOBEKA, a TIPOTUB CYyPPO-
TaTHOTO MaTepPUHCTBA BRICTYIUI B 1989 1. cienimanbHbI 9KCTIEpPTHBIN KOMU-
teT CoBeta EBpOIIbI 110 OMO3TUKE U MCKYCCTBEHHBIM METOIAM JCTOPOXICHUSI,
BBIPA0OTAB psIT OOIINX MIPUHIIAIIOB IIPUMEHUTEILHO K JaHHOM IIpodjeMe:

1) HU ooMH MeAPaOOTHUK MM MEAULIMHCKOE YUYpPEXKICHUE He JOJKHDI

HCITOIb30BaTh UCKYCCTBEHHBIC METOMIBI JCTOPOXKICHMS IJI 3a4aTHsI
pebeHKa ¢ 1IeJ1bl0 BhIHALIMBAHUS CYPPOraTHOM MaTePhio;

2) HM OOMH KOHTPAaKT WIM COIJIalleHUe MEXIY CyppOTaTHOM MaTepbio

M T€M JIMLIOM WJIM IIapo, IJIs1 KOTOPBIX OHA BhIHAIIMBAET peOeHKa, He
JIOJIKHBI IMETh 3aKOHHOM CUJIBI;

3) BcsIKas mMOCpeTHUYECKas MesSITeIbHOCTh B TOJIb3Y JIMII, 3aMHTEPECO-
BaHHBIX B CyppOraTHOM MATEPUHCTBE, a TAKXKE BCSKAsl CBSI3aHHAsI
C OTUM peKJIaMHasl IeITeIbHOCTb JOJDKHbBI ObITh 3ampeiueHbl. [1yHKT 4
BBOJIUT UCKJIIOYEHUE: TOCYAAPCTBA MOI'YT B UCKJIIOUUTE/IbHBIX CIy4asix,
OTrOBOPEHHBIX B HALIMOHAJILHOM 3aKOHOIATEIbCTBE, PA3PELIUTD MEIM-
LIMHCKOMY paOOTHUKY WJIM YUPEXKIECHUIO IIPOU3BECTU UCKYCCTBEHHOE
OILUIOIOTBOPEHME CYpPPOraTHOM MaTepy IPU YCIAOBUM, UTO CyppOraTHast
MaTh He MOJIydaeT MaTepUAIbHOM BHITOABI OT TOU OIEepallii U NMe-
€T IIPaBo MOCJIe POJOB OCTAaBUTh pebeHKa cebe.

Perucrpanus poxnenus pedeHka

IMpoucxoxaeHue pebeHKa OT MaTepu M OTIA OTPAXKAETCS B aKTe TO-
CyIapCTBEHHO perucTpaluu poxaeHus. B coorBeTctBuu ¢ 1. 1 ct. 15 Pe-
JepabHOro 3akoHa «O0 aKTax TPaKIaHCKOTO COCTOSTHUSI» pecucmpaiyus po-
Jcoerust pebeHKa Npou3800UMCsl 8 OPeAHAX 3a2Ca NO Mechy poJicOeHus pebeHKa
UAU no mecmy Jcumenvcmea pooumeneil (00H020 u3 podumeneii). B akToBoii 3a-
MCHU O POXIEHUM peOeHKa YKa3bIBAETCsT eTo MecTo poxaeHus. Eciu ponu-

1
CwMm.: Konroxosa H.A. HoBbIe acTieKThl B 3allIMTe KOHCTUTYLIMOHHBIX ITPaB M CBOOOI B YCJIOBUSIX
COBPEMEHHBIX BBI30BOB 4eI0BeueCTBY // KOHCTUTYIIMOHHOE M MyHULIMITaIbHOE TIpaBo. 2005.
Ne 5.

> Cm.: TTpaBoBas oxpaHa uHTteIekTyanbHoi coocTBeHHocTn B CIIA / Coct. JI.T. Kpasel.
M., 2001. C. 26.
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§ 1. YcraHoBIEHHUE TPOUCXOXKICHUS IeTeit

Teu (OIMH U3 POIUTENICH) IIPOKUBAIOT B CEIBCKOM IOCEJICHUH, T10 1X JKeJla-
HUIO BMECTO (PaKTUUECKOTO MeCTa POXKICHUS pebeHKa MOXET OBbITh YKa3aHO
MECTO XXMTEIbCTBA poAUTEIei (OMHOTO U3 POAUTENEIH).

B ToMm cmygae, ecim peGeHOK poauIIcs IIpH repee3ne (B caMoJjIeTe, Ha CYII-
He, B TIOE3/¢ W T.1.), PETUCTPALUS POXICHUS IIPOU3BOIUTCS OPraHOM 3arca
0 MECTY XXKUTEJIbCTBA POAUTENEH (OQHOTO U3 POIMUTENEI) UK JOOBIM Op-
raHOM 3arca, pacIioJIOXKEHHbBIM 110 MapIIPYTy clienoBaHus TpaHcnopTa. [1pu
POXIEHUU peOeHKa B TAKUX CUTYallUSIX MECTOM POXIEHUS peOeHKAa yKa3bl-
BaeTCsI MECTO IOCyIapCTBEHHOM perucTpaluu poxaeHus peodenka. Eciu pe-
OEHOK, POJUTETN KOTOPOTO — rpaxkaaHe PMD, poauics 3a mpeneslaMu CTpaHbI,
TO perucTpauus poKIeHUSI MOXET ObITh ITPOU3BEIeHA B COOTBETCTBYIOLIEM
KOHCYJIBCKOM yupexneHuu PO.

Poaurenu wan onuH U3 poauTesieil JOKHBI B TEYEHUE OJHOTO MECsI-
11a CO OHS pOXAeHMsI peOeHKa 3asiBUTh O €T0 POXIEHUU YCTHO WU IUCh-
MeHHO. Komekc 3aKOHOB 00 aKTax I'paxkIaHCKOTO COCTOSIHUSI, OpauHOM,
ceMeilHOM 1 omeKyHCKOM mpaBe 1918 T. ycTaHaBIMBaJ TPeXIHEBHBIN CPOK
obpaleHud ¢ 3asIBJIeHUEM O poXIeHUU pedbeHka. [Ipu aToM dakT poxkae-
HUSI JOJXKEH OBLIT ObITh 3aCBUAETEILCTBOBAH IBYMSI IULIAMU, CUMTAsI B TOM
yuclie U 3asiBUTEIICH.

OcHOBaHUSAMH JJISI TOCYAAPCTBEHHOM PETrUCTPALIN POXKISHUS pebeHKa,
cornacHo cT. 14 @enepanbHoTo 3aKoHa «O0 aKTax rpaXkIaHCKOIO COCTOS-
HUST», SIBJISIFOTCSI:

— IOKYMEHT YCTaHOBJIEHHOU (DOPMBI O POXIEHUM, BbIIAHHBIA MeIU-
LIUHCKOW opraHu3alleil He3aBUCUMO OT €€ OpraHU3alMOHHO-TIpa-
BOBOI1 (pOPMBI, B KOTOPOIA TPOUCXOININ POIBIL;

— IOKYMEHT YCTaHOBJIEHHOU (DOPMBI O POXIEHUM, BbIIAHHBIA MeIU-
LIMHCKOI opraHu3aliueil, Bpad KOTOPO OKa3blBajl MEAUILIMHCKYIO M0~
MOIb IIPU pOAAaX WM B KOTOPYIO 00paTujiach MaTh MOCJIE POIOB, INOO
WHIWBUIYaJIbHBIM TIPEATIPUHUMATENIEM, OCYILIECTBISIFOLINM MEIULIH -
CKYIO IeSITeJIbHOCTh, — IIPU POJiaX BHE MEAULIMHCKON OpraHU3alliu;

— 3asiBJIEHME JINLa, IPUCYTCTBOBABIIETO BO BPEMSI POJOB, O POXICHUU
pebeHKa — mpu pojaax BHE MEIULIMHCKOI opraHu3aliu U 0e3 oKa3a-
HUSI MEAULIMHCKOM TIOMOIIIN;

— pelnieHME cyna 00 yCTaHOBJIEHUU (DaKTa poxKAeHUs pebeHKa JaHHOM
KEHIIUHOM.

IIpu rocynapcTBeHHOI perucTpalvm poxXaeHus pedeHkKa 1o 3asBJeHUI0
CyIIPYTOB, JABIIMX COTJIacKe Ha UMILIAHTALUI0 SMOpPUOHA CyppOraTHOM Ma-
Tepu, OMHOBPEMEHHO C TOKYMEHTOM, MOATBEPXKAAIOIIUM (haKT POXKACHUS
pebeHKa, NoJKeH OBbITh MpeACcTaBIeH NJOKYMEHT, IMOATBEPKAAOIN (haKT
MOJYYEHUSI COTJIaCUSI CYppOraTHOM MaTepy Ha 3aluCh YKa3aHHBIX CYIIPYTOB
ponuTeasMu pedeHka. Takoit JOKyMeHT, KaK PaBUJIO, BBIAACTCS MEAUIIMH-
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CKOIf OpraHu3allneil B KOTOPOI COCTOSTNCH pombl. be3 cormacus cypporat-
HOI MaTepy CYIIPYTH He MOTYT OBITh 3aIlMCaHbl POOUTEISIMU peOeHKA.
3aImch 0 pOAUTEIISIX peOeHKA BHOCUTCS B 3aIICh aKTa O POXKICHUH B CO-
otBeTcTBHU €O CT. 51 CK PD 1 ct1. 17 PenepanpHoro 3akoHa «O06 akTax rpa-
JKIAHCKOTO COCTOSTHMST». CBeIeHUsI O MaTePX BHOCSITCSI HA OCHOBAaHUHU BBI-
IIeHAa3BaHHBIX JOKYMEHTOB, a CBEICHMSI 00 OTIIC — B 3aBUCUMOCTH OT TOTO,
IEeWCTBYET JIM TIPE3YMIILIHS OTIIOBCTBA, OTIIOBCTBO YCTAaHOBJICHO M00OPO-
BOJIbHO JIN0O MPUHYAUTENbHO. B mpoTBHOM ciiydae haMuiins pebeHKa 3a-
IMMCHIBAcTCS 110 (paMUINM MaTepH, UMs M OTIECTBO OTIIa peOeHKa — 10 ee
yKazaHwuio. [1o XemaHnio MaTepu CBeIeHUs 00 OTIIe peOeHKA B 3aITUCh aKTa
0 POXIeHNHN pebeHKa MOTYT He BHOCUThLCSI. BHeCeHHBIC CBeIeHUS HE MO-
IYT CIYKUTH MIPETITCTBUEM IJIS PEIICHUs BOIIpOca 00 YCTAaHOBJICHUU OT-
IIOBCTBA B TTOCJICAYIOIICM.
Oco0BIil TOPSIIOK PEerUCTPalli POXKIACHUS ycTaHOBICH cT. 19 Dene-
panbHOro 3aKoHa «O0 aKTax rpaskIaHCKOTO COCTOSIHHST» B OTHOIIICHUN Haii-
IeHHOTO (TTOOKUHYTOro) pedeHka. OpraH BHYTPEHHUX O, OpTaH OIEKN
1 TIOTICYUTEIHCTBA JTN00 MEIUIIMHCKAsT OpTaHW3aIlNsI, BOCITUTATEIbHAS OP-
TraHW3aIMs WIN OpTaHW3aIUsl COIIMATBHON 3aIUThI HACEICHMS, B KOTOPYIO
ITOMeIlIeH peOeHOK, 00sI3aHbI 3asIBUTH O TOCYIAPCTBEHHON PErUCTPAIIUN PO-
KIeHUs HalimeHHOTro (TTOOKWHYTOr0) pedeHKa, pOIUTEIM KOTOPOTO HEU3-
BECTHBI, HE TMIO3IHEE YeM Yepe3 CeMb THEH co AHSI OOHapyKeHNs peOeHKa.
JIntio, Hamemmee pedbeHKa, 00s3aHO 3asIBUTh 00 3TOM B TedeHue 48 ya-
COB B OpraH BHYTPEHHUX JIeJI WJIX B OpTaH OIEKU U ITOIIEYNUTEIHCTBA IO MeC-
Ty oOHapyKeHUsI peOeHKa.
OmHOBpPEMEHHO C 3asIBIICHEM O TOCYIapCTBEHHOM PEerUCTPaIliy POXKIE-
HUS HaliIeHHOTO (IIOOAKMHYTOTO) peOeHKA TOJKHBI OBITH IIPEICTABICHBI:
— IOKYMEHT 00 00HApyKeHNU peOeHKa, BEIIAaHHBII OpraHOM BHYTPEH-
HUX JeJI WJIM OPTaHOM OITeKH M ITOTICUNTENIbCTBA, C YKa3aHNUEM BpeMe-
HH, MECTa 1 00CTOSATEIbCTB, IIPY KOTOPBIX PeOCHOK HAMICH;

— IOKyMEHT, BEITAHHBIN MEIUIIMHCKOM OpTaHN3alieii ¥ ITOATBE PXKaaio-
I BO3pACT W TOJI HaiiIeHHOTO (IIOOKUHYTOT0) peOeHKa.

CaeneHMS 0 POOUTENIAX HalimeHHOTO (MIOAKWHYTOr0) pebeHKa B 3aIiCh
aKTa O €T0 POKICHUM HE BHOCSTCSI.

HexoTopsie 0COOCHHOCTH TOCYIAapCTBEHHOW pPETrUCTpPALIUM IIPEIy-
CMOTPEHBI B OTHOIIICHUY POXKIECHUS peOeHKa, POAMBIIETOCS MEPTBBIM WU
yYMepIIero Ha repBoiit Hegelte xku3Hu (cT. 20 PemepanpHOro 3aK0Ha «O06 aKTax
IpakIaHCKOIO COCTOSIHMSI»), M peOeHKa, JOCTUTIIIETO BO3pacTa OMHOTO roaa
u 6osee (ct. 21 degepanbHOro 3akoHa «O6 akTax IPaXkIAHCKOIO COCTOSIHUST» ).

3HavYeHNe TOCYIapCTBEHHOM PETUCTPALINU POKICHUS peOeHKAa COCTOUT
B TOM, YTO JIUIIIhF HA OCHOBAHUHU TaKOI PETUCTPALIMU BO3HUKAIOT IOPUINIC-
CKHMe TIpaBa U 00S3aHHOCTH B OTHOIICHMSIX MEXKIY POIUTEISIMU U JCTHMM,
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MIPeAYCMOTPEHHBIC CEMEHBIM, TPaXKIaHCKIM, a TAK:Ke MHBIMH OTPACIIIMU
3aKOHOIATeIbCTBA.

3ammch poauTelieil B KHUATE 3aITUCH AKTOB IPaKIaHCKOTO COCTOSTHHUS MO-
JKeT OBITh OCTIOpPEeHAa TOJBKO B cyneOHOM Topsiake. CemeliHbIN Kogeke PD
HE JOIyCKaeT OCTapiBaHMS OTIIOBCTBA (MaTepUHCTBA) B aIMUHUCTPATHB-
HOM TOPSIIKE IMMyTeM oOpallleHUsT B OpraHbl 3arca Jaxke B TOM clIydae, KO-
ra MaTh, PaKTUIeCKUiA OTell WJIX JINIIO, 3aIIMCAHHOE B KHUTE 3aITCH aKTOB
TPaKIaHCKOTO COCTOSTHUS B KaUeCTBE OTIIA peOeHKA, JKeJIaloT M3MEHUTD 3a-
NUCH 00 OTLIE peOeHKa.

3anuck 00 oTiie pedbeHKa MOXET OBITh OCITOpeHAa IO TPeOOBAHUIO JINII,
yKa3aHHBIX B 1I. 1 ¢T. 52 CK P®D, a uMeHHO:

— JIMIIa, 3aIMCaAaHHOTO B Ka4eCTBe OTIA WM MaTepu pedOeHKa (Heco-
BEPILEHHOJIETHUE POIUTE/N BIIpaBe MpY3HABATh WA OCIIapMBaTh CBOE
OTIIOBCTBO MJI MAaTEPUHCTBO HE3aBUCUMO OT BO3PACTa);

— Juna, GaKTUIeCKH SIBJISTIOIIETOCS OTLIOM MJIM MaTephlo peOeHKa;

— caMoro pebeHKa I10 TOCTIKEHIUU M COBEPIICHHOJICTHS;

— OIIeKyHa (TIoIeunTeIsT) peOeHKa;

— OIIeKyHa POAUTEIIS, IIPU3HAHHOTO CYIOM HEIeeCIIOCOOHBIM.

3anuch B KHATE aKTOB TPakIaHCKOTO COCTOSTHUST 00 OTIIOBCTBE (MaTe-
PUHCTBE) MOXKET OBbITh OCIIOPEHA:

1) Bcaydae, Korga JuIia, 3alMCaHHBIC B KAUeCTBE MAaTEPHU M OTIIA peOeH-

Ka, COCTOSIT B Opake;
2) Bciy4ae, KOTIa pOIUTEIN He COCTOSIT B OpaKe 1 3aIIMCh O MaTepH Oblia
TIpOoM3BeIeHa M0 3asIBIICHUIO MaTepH, a 3aIliCh 00 OTIIe
—  II0 COBMECTHOMY 3asIBIICHMIO MaTepu U OTIIa peOeHKa, WIIN
—  TI0 3asIBJICHMIO OTIIAa peOeHKA C COTIacHsl OPTaHOB OIIEKH U ITOTIe-
YUTEJbCTBA B CIy9ae CMEPTU MaTepHu, IIPU3HAHUS ¢ Heleecro-
COOHOIi, HEBO3MOXKHOCTH YCTAaHOBJICHHST MECTa HAXOXKICHMS Ma-
TepH WU B CIIyJae JUIICHUS e¢ POAUTEIbCKIX IIPaB;

—  TI0 pellleHHIOo CyMa.

Hena 06 ocrrapBaHUU OTIIOBCTBA PACCMATPUBAIOTCS B paMKaxX MCKOBOTO
npousBoncTBa. Panee Komexc o 6pake u cembe PCOCP mpegycmaTpuBai
TOIMYHBIN CPOK UICKOBOW AABHOCTU MO OCHApMBaHUIO OTILIOBCTBA WM MaTe-
PUHCTBA C MOMEHTA, KOT/Ia JINILY, 3allCAaHHOMY B Ka4eCTBE OTIIA WJIM MaTe-
pH, CTaJIo U3BECTHO O TIPOM3BEICHHOM 3amucH. B HacTosIIee BpeMsT CpOKHU
HMCKOBOIT TaBHOCTHU Ha TaHHbBIC TPeOOBAHUS HE PaCIIPOCTPAHSIIOTCSI.

B psme ciaydaeB mmpaBo JUIl, 3aITMCAHHBIX B KA4eCTBE OTIAa I MaTepU pe-
OcHKa, OCTIapMBaTh OTLIOBCTBO MJIM MaTepUHCTBO OTPAaHMYCHO B MHTEpecax
TIpexXe BCero caMoro pedbeHKa, B YaCTHOCTH:

— eCJIM B MOMEHT 3aIliMCH 3TOMY JIMITY OBUIO M3BECTHO, YTO OHO (paKTH-

YeCKHU He SBJISICTCS OTLIOM PeOeHKa;
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— eCJIM CYIpPYT JaJ COorjacKhe B MUCbMEHHOU (OopMe Ha IIpUMEHEHUE
MEeTOo/Ia MCKYCCTBEHHOTO OILIONOTBOPEHUS MM Ha MMILIAHTALINIO
9MOpPHOHA;

— ©CJIM CYIpYIH Jajii COorjlacue Ha MMILIAHTAallli0 3MOpUOHA APYroi
JKEHILHE.

YKazaHHBIE JTU1IA, a TAKXKE CypporaTHasi MaTh TIOCJIE COBEPIIEHUS 3aITUCH

poauTesieil B KHUIe 3aluceil poXKIeHUI He BIIpaBe MpU OCIIapuBaHUW MaTe-
PUHCTBA WM OTIIOBCTBA CCHLIATHCSI HA 3TU OOCTOSITEILCTBA.

§ 2. IIpaBa HecoBepIIEHHOJETHUX JeTei

IMousitue pedenka gaercs B cT. 1 KonBenunu OOH «O npaBax pebdeH-
Ka» U 1I. 1 cT. 54 CK P®. Pebenkom seasemes auyo, He docmueuiee 803pacma
18 nem. TIpaBa HEeCOBEPIIEHHOJETHUX AeTell, mpenycMoTpeHHble Cemeli-
HBIM KoziekcoM P®D, neiicTBYIOT 10 TOCTVKEHUST peOEHKOM COBEPIIIEHHOJIE-
THS, T.€. Bo3pacTa 18 ner.

Kak yxe ormevanock, Beceobiiast nexmnapaiius npas yenoBeka ot 10 me-
kaopst 1948 r., Konsenims OOH «O mpaBax pederka» 1989r., ct. 53 CK PO,
JIpyTre BHYTPEHHUE U MEXAyHAPOJHbIE HOPMATUBHBIE TTPABOBBIEC AKThI ITPE-
yCMaTpUBaIOT PaBEHCTBO MpaB AeTell He3aBUCUMO OT UX IPOUCXOXKICHUS,
poxneHus B 6pake mim BHe Opaka. Kousenums OOH «O mpaBax pebeHKa»
HUCXOJUT U3 TOTO, YTO BCE FOCYIapCTBA-yYACTHUKYU YBaXXalOT U 0becrieunBa-
IOT TpaBa KaxI0ro pedeHka 60e3 KaKkoi-IMo0 TUMCKpUMMHALUMU (He3aBUCH-
MO OT pachl, POXKIEHUS B Opake WJIM BHE OpakKa, UMYIIIECTBEHHOTO TOJIOXKE-
HUSI, COCTOSTHUS 3I0POBbS U T.11.), a TAKKe 00eCIIeUYMBAIOT peOCHKY 3aIIUTy
1 3a00Ty, KOTOPbIE HEOOXOUMBI JUTSI €0 0JIaroNoaydus.

JInuHble HEMMYIIIECTBEHHbIE U UMYIIIECTBEHHbIE NTpaBa HECOBEPIIEH-
HOJIETHUX IeTEH MPeayCMOTPEHBI HE TOJBKO TJ1. 11 ¥ IpYIrMMHU MOJIOXEHUSIMU
CeMeifHOTO KOoIeKca, HO U MHBIMA HOPMAaTUBHBIMU IIPAaBOBBIMH aKTaMU
(narpumep, I'paxxnanckuM Konekcom, DenepaibHBIM 3aKOHOM OT 24 UI0JIst
1998 1. No 124-D3 «O6 OCHOBHBIX rapaHTHsIX ITpaB pebeHKa B Poccuiickoii
Denepanuu», MeXIyHAPOAHBIMU TOrOBOpaMU, B yacTHOCTU KoHBeHIIMe
OOH «O mpaBax pedbeHKa», n 1p.). TaK, K Au4HbIM HeUMYUeCMEeHHbIM Npa-
8am pebeHKa OMHOCAMCA:

— TMPaBO XXUTb U BOCIIUTHIBATHCS B CEMbE;

— TIpaBO Ha OOLIEHNE C POAUTESIMUA U IPYTUMU POJIICTBEHHUKAMU;

— IIpaBO Ha 3aIIUTYy;

— TIpaBO BBIPAXXaTb CBOE MHEHMUE;

— TMpaBo Ha UMsl, OTYECTBO, (DaMUIIUIO;

— JIpyTue Ipasa.
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IIpaBa u 06s13aHHOCTU peOeHKA BO3HUKAIOT B OTHOLLIEHUSIX MEXIY peOeH-
KOM U MaTepbio 1 OTLOM. B TOM ciiyyae, ecjiv OTLIOBCTBO HE YCTAHOBJIEHO HU
JI0OPOBOJILHO, HA MIPUHYAUTEIBLHO, TPABOBLIE OTHOIIEHKSI BO3HUKAIOT TOJBLKO
MexX1y peOeHKOM U ero Matepblo. B ciiyyae oOHapyKeHUsl HalAeHHOTO Wn
MOJKUHYTOTO peOeHKa ITPaBOBbIE OTHOIIEHNS MEXIY PEOEHKOM U POIUTEIIS -
MU HE BO3HUKAIOT, 32 UCKJIIOUEHUEM CllydyaeB 00bsIBACHUS poauTeneit. JInu-
ILIEHUE WJIM OTPAaHUYEHUE POIUTEIBLCKUX MPaB BIUSET HA 00beM B3aMMHBIX
npaB 1 00s13aHHOCTE poauTeneil u aeteid. Tak, Mpu JUILIEHUU POAUTEIb-
CKMX IIpaB POJUTENM TEPSIIOT HAC/IENCTBEHHbIE MTpaBa, MpaBo Ha MOJyYeHUE
AJTMMEHTOB OT JETel U ApyTue mpaBa, HO MPU 3TOM Y peOEHKA COXPaHSETCs
npaBo Ha conepxkanue. Kpome toro, cornacHo ct. 1075 'K P®D Ha ponutens,
JIMIIEHHOTO POIMTEILCKHUX MPaB, CY/l MOXKET BO3JI0XKUTb OTBETCTBEHHOCTD 3a
Bpell, TPUUMHEHHBIN €r0 HECOBEPILEHHOJIETHUM PeOEHKOM B TEUEHUE TPEX
JIET TIOCJIe IMIIEHUS POAUTENSI POAUTEIbCKUX MPaB, €CJIM MOBeAeHUE peOeH-
Ka, MoBJeKIlee MPUIMHEHUE Bpeaa, SIBUJIOCh CAEACTBUEM HEHAJIEXallleTo
OCYIIECTBJIEHUST POAUTEILCKUX 00513aHHOCTEM.

CeMeitHOe 3aKOHOIATEIBCTBO PETYIUPYET Te TpaBa HeCOBEPIIIEHHOIETHIX
JieTeil, KOTOpble BO3HUKAIOT U3 OTHOLIEHUM B CEMbE, MEXIY YJIEHAMU CEMbU
KaK C y4aCTHUEM pOIuTeei (POOUTEIBCKIE TIPABOOTHOIIICHMS ), TAK U IPYTUX
YJICHOB CeMbH (0a0YIIKM, IeAyIIKN 1 IPYTUX POACTBEHHUKOB).

K Haubosiee BaxkKHBIM JTUYHBIM HEMMYIIECTBEHHBIM TIpaBaM pedeHKa
OTHOCSITCS B3aUMOCBSI3aHHbIE MEXAY COO00I MpaBo pebeHKa XXUTh U BOC-
MUTBIBATLCSI B CEMbE, MPABO 3HATh CBOMX POAUTEJIEl, ITPaBO HA UX 3a00-
Ty U Ha COBMECTHOE€ C HUMMU TMPOXHBaHUE, 32 UCKJIIOUEHUEM ClIy4yaeB, KO-
I1a 3TO IIPOTUBOPEUNT MHTEpecaM pedeHKa. DTH IIpaBa MIPeIyCMOTPEHBI
cT. 54 CK PO.

ITpoGiema BocniuTaHusl peOEHKA B CEMbE SIBJISIETCS CEPbE3HOIN COLIM-
aJIbHOI MPO0OJIeMOTA U151 Halllel CTPaHHI.

I1pu oTcyTcTBUM poauTenei, JUILIEHUN POAUTEIbCKUX TIpaB WK B Ipy-
TUX CJIydasiX yTpaTbl pOAUTEIbCKOTO MOIEeYEeHUs MpaBo pebeHKa Ha BOCMU-
TaHUE B CeMbe O0ECIIeunBaeTCss OpraHOM OMEKM U MOMEYUTENbCTBA B CO-
OTBETCTBUU C IPUHIIUIIOM IIPUOPUTETHOTO CeMeHOTo BocrmTaHus. Cpenu
¢dopM ycTpoiicTBa pedeHKa, OCTaBLIEerocs 6e3 MonevyeHus: poauTesiei, mpruo-
PUTETHOI IBJIIeTCS YChIHOBIIeHUEe. Kpome Toro, mpuMeHSTIoTCsT Takue hop-
MBI, KaK repeaada B IIPUEMHYIO CEMbIO, B CEMbIO OTIeKYHa (ITOTIEUUTEIS), TI0-
MelIeHMe B IETCKUI JOM CeMEMHOro TUIa, B MaTpOHATHYIO ceMblo. U nuiib
MPU OTCYTCTBMU BO3MOXKHOCTH YCTPOMCTBA peOeHKA B CEMbIO OH IlepeaaeT-
C$1 Ha BOCIIUTAHUE B IETCKME OpraHU3alUu.

Ilpaso pebenka 3nams ceoux podumeneil UMEET PO MCKIIOUYCHUIH,
B YaCTHOCTU:

— TIpU YCHIHOBJIEHUMU;
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— IIpH POXICHNM peOeHKa B pe3yIbTaTe IPUMEHEHMS METOIOB MCKYC-
CTBEHHOM PEIPOIYKIINK YeJIOBEKa, B TOM YMCIIe TP POKICHUM Pe-
OeHKa CypporaTHOM MaTepho.

Ecnu pebeHok Obl1 HalifeH, MOAKWHYT, B clydyae 4OOPOBOJbHOTO
YCTaHOBJICHUS OTIIOBCTBA JIUIIOM, HE SBIISIOIIAMCS OMOJIOTMYECKUM OT-
oM pebeHKa, U B APYTUX CIydassXx peOeHOK BIIpaBe 3HATh CBOMX OMOJIOTH -
YECKUX POIUTEIICH.

Ilpaso Ha cosmecmuoe ¢ podumensmu nPoICUBaHUe TMEET TaKKe PSII UC-
KJTIOYEHUI, KOTOPBIE CBSI3aHBI C HEOOXOTMMOCTBIO 3aIlIUTHl MHTEPECOB pe-
OcHKa, HaIIpuMep, B TeX CITydasiX, KOTla OCTaBJIeHIE peOeHKA C POIUTEIIIMU
yTpoXkaeT ero HopMaJbHOMY (DU3NUECKOMY U IICUXUICCKOMY COCTOSTHUIO.
ITom mHTEepecamMu pebeHKa HEOOXOAUMO ITOHMMATh 00eCTIeYCHNE eMY 310-
pPOBOTO 00pa3a XXNU3HU, HOPMAJIBHOTO IICUXUYECKOT0 1 (PU3NUECKOTO pa3BH-
THS, TIOJTYICHMST 00pa30BaHUsI, HaIJIeXKAIINX MaTePHUaTbHO-OBITOBBIX YCIIO-
BUI U UHBIX IOTPEOHOCTEA.

ITyukT 5 mocranosnenud IInenyma BepxoBHoro Cyna P® ot 27 mag
1998 r. Ne 10 «O mmpuMeHeHUM cyIaMi 3aKOHOIATEIbCTBA IIPU pa3pelieHUN
CIIOPOB, CBI3aHHBIX C BOCITUTAHWEM JIeTei» JaeT pa3bsiCHEHUE, YTO, pelias
BOIIPOC O MECTE JKUTEIHCTBA HECOBEPIICHHOJIETHETO IIPHU PA3eIbHOM IIPO-
JKMBAaHMM €T0 POIUTENICH (He3aBUCUMO OT TOTO, COCTOSIT I OHU B Opake), He-
00XOIMMO MMETh B BUY, YTO MECTO XUTEIHCTBA PeOCHKA OIIPEICISICTCS UC-
XOIIST U3 €TO MHTEePECOB, a TAKXKe 00S3aTeIbHO YINTHIBATh MHEHHE peOeHKa,
IOCTUTIIETO Bo3pacTa 10 jeT, Ipu YCIOBUH, YTO 3TO HE MPOTUBOPEUUT €TO
uHtepecam (1. 3 cT. 65, cr. 57 CK).

Ilpaso peberka Ha obweHue ¢ podumensmu u Opyeumu poOCMEEeHHUKAMU
npenycMotpeHo cT. 55 CK P®. PebeHok nMeeT mpaBo Ha oOIIeHNne ¢ 000-
UMM POIUTEIISIMU, AEAYILIKOM, 0a0yIIKOM, OpaThsIMU, CECTPAaMU U APYTUMU
POICTBEHHUKAMM, IIPaBO Ha OOIIIeHNE, KOTOPOE BKITIOUACT B CEOST HE TOIBKO
IIPaBO Ha JIMYHBIC BCTPEUM, HO 1 IIPABO OOIICHMS T10 TeIe(hOHY, SJIEKTPOH-
HOI1 mouTe, B cucTteMe on-line. PacTop:keHune Opaka poguTenneil, Ipu3HaHUe
€ro HeIeUCTBUTEILHBIM WJIN pa3aeibHOE IIPOXKMBAHIE POOUTEICH He B -
10T Ha MpaBa pebeHKa. B cirydae pa3mebHOTO IMIPOKUBAHMS POTUTENCH pe-
OEHOK MMEET MPaBO Ha OOIIEHKE C KaXXIbIM U3 HUX. PEOEHOK MMeEET MpaBo
Ha OOIIeHNEe CO CBOMMM POIUTEIISIMU TAKKE B CIyJae UX IIPOKUBAHUS B pa3-
HBIX TOCYIapCTBaXx.

ComnacHo cr. 10 Konsenunu OOH «O npaBax pedenka» 1989 r., B coot-
BETCTBUU C 00513aTEIILCTBOM TOCYIapCTB-YYaCTHUKOB 110 1. 1 cT. 9 3asBite-
HUS peOeHKA WM €TI0 POOUTEICH Ha BBE3 B TAKOE TOCYIAapPCTBO MM BBIC3II
M3 HETO C LIEeJTbI0 BOCCOSTMHEHMS CEMbH JOJKHEI paCCMaTPUBAThCS TOCyIap-
CTBaMU-YIaCTHUKAMU IMO3UTUBHBIM, TYMAaHHBIM M OTIEpaTUBHBIM 00pa30oM.
TocymapcTBa-y9acTHUKHM 00€CTICIMBAIOT, YTOOHI IToJavYa TaKOTO 3asIBICHUS
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He TIpUBOAMJIA K HEOIATONPUSITHRIM TIOCICACTBUSIM IS 3asIBUTEIICH U WiIe-
HOB UX ceMbH. PeOSHOK, pOAUTEIN KOTOPOTO IIPOXUBAIOT B pa3HBIX TOCyIap-
CTBax, IMeeT IIPaBO OIS PKUBATh HA PETYJISIPHOM OCHOBE, 32 MCKITIOUCHUEM
0COOBIX OOCTOSITEIIBCTB, TUIHBIC OTHOIIICHHUSI U TIPSIMbIE KOHTAKTHI C 000MMU
ponuTensIMu. B cOOTBETCTBUM ¢ 00s13aTEILCTBOM T'OCYIapPCTB-YIACTHUKOB
1o 11. 2 ¢T. 9 3TU rocymapcTBa yBaXKaroT IIPaBo peOeHKa M ero pOoauTeIeii Kak
IMOKMIATH JIIO0YIO CTpaHy, BKIII0Yast CBOIO COOCTBEHHYIO, TaK 1 BO3BpAIIaTh-
csI B CBOIO CTpaHy. B oTHomeHUM mpaBa IMMOKHUIATH JTIIOOYIO CTpaHy AeHCTBY-
0T TOJIBKO TaKMe OTpaHMYCHUSI, KaKIEe YCTAHOBJICHBI 3aKOHOM 1 HEOOXOIH -
MBI JUTST OXpaHbI TOCYIAPCTBEHHOM 6¢30IMaCHOCTH, OOIIIECTBEHHOTO ITOPSIKa
(ordre public), 3mMOpOBbs MM HPABCTBEHHOCTHU HaceJIeHNUS WM IpaB U CBO-
00 IPYTUX JINII 1 COBMECTUMBI C TIPM3HAHHBIMU B HacToseit KonpeHImu
IPYTUMH IIpaBaMH.

[1Ipu BO3BHMKHOBEHNH 3KCTPEMaTbHBIX CUTyalluil (HallpuMep, 3amep-
XKaHMe, apecT, 3aKJUYeHrEe MO CTpaxy, HaXoXAeHUe B JeueOHOM yu-
pexXIeHUM M T.I1.) peOCHOK TaKKe MMEeT IIpaBoO Ha OOIIeHNE CO CBOUMU
POIUTEISIMU W POACTBEHHUKAMM, M OTPaHUYCHUE 3TOTO IIpaBa BO3MOXKHO
TOJIBKO TIPU HAJTUYUH CYIIECTBEHHBIX IPUINH (HaIIpUMEP, OITACHOCTb IS
pebeHKa co CTOPOHBI POACTBEHHUKOB). B coorBeTcTBUM CcO CcT. 96 YIIK PD
II03HABATe b, CIIEA0BATEIh He TTo3aHee 12 4acoB ¢ MOMEHTA 3a1epKaHuUsI IT0-
JI03PEBAaEMOr0O YBEIOMIISIET KOTO-JTM00 U3 OJIM3KUX POACTBEHHUKOB, a IIPU
HX OTCYTCTBUM — IPYTUX POACTBEHHUKOB MJIU IIPEIOCTABIISICT BO3MOXHOCTD
TaKOTO YBEIOMJICHUSI CaMOMYy TTogo3peBaeMoMy. [1pr He0OXOTMMOCTH CO-
XpaHEHUs B MHTepecax MpeaBapuTeIbHOIO paccjiefoBaHUs B TaiiHe pakTa
3a/IepKaHus YBEIOMJICHHE C COTIACHS ITPOKYPOpa MOXKET He TIPOU3BOIUTh-
cs, 32 UCKJIIOUCHHNEM CIIyJaeB, KOTOa IMOI03peBaeMbIN SIBISICTCSI HECOBEP-
meHHoyieTHUM. B cootBeTcTBUM co cT. 423 YIIK P® o 3agepxxanum, 3a-
KJTIOUYCHUM TIOJ CTPaXy WX MIPOMICHNN CPOKa COMEPKAHUS IO CTPaXKe
HECOBEPIICHHOJIETHETO MOI03PeBaeMOTO, OOBUHSIEMOTO He3aMeTUTEIbHO
M3BEIIAIOTCS €r0 3aKOHHBIE IIpeICTaBUTENIN. B ToM citydae, eciii ponuTeIn
VKJIOHSIOTCSI OT OOIIIeHUsI ¢ peOEHKOM, ITOTABIINM B 3KCTPEMAIbHYIO CH-
TyalWIo, U HEe OKA3bIBAIOT €My ITOMOILb, HEOOXOAUMYIO [IJIs1 CIAaCEHUS KU3-
HU WIX 3I0POBBSI, K HUM MOTYT OBITh IPUMEHEHBI HOPMEI CT. 125 YK PO®
00 YTOJIOBHOI OTBETCTBEHHOCTH, COIIACHO KOTOPO 3aBEIOMOE OCTaBJIC-
HUe 6e3 MOMOIIM JINIIA, HAXOASIIErocs B OMAaCHOM JUIST XXKU3HU WJIH 310-
POBBSI COCTOSTHUM U JIMIIICHHOTO BO3MOXKXHOCTHU TIPUHSTH MEPBI K CAMOCO-
XpaHEHUIO IT0 MaJIOJIETCTBY, CTAPOCTU, OOJIE3HU WU BCIACACTBHE CBOCH
0eCIOMOIIHOCTH, B CITy4YasiX, €CJIM BUHOBHBIIN MMEJT BO3MOXKHOCTh OKa3aTh
MOMOIIb 3TOMY JIMILY U ObUT 00513aH UMETh O HEM 3a00TYy JIMOO caM IMocTa-
BHJI €TO B OITACHOE TSI KU3HU WJIN 3T0POBhS COCTOSTHIE, — HAKa3bIBaeTCSI
mrpacdom B pazmepe 10 80 TIC. pybJIei UK B pa3Mepe 3apabOTHOI TuIa-
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THI, WX MHOTO TOXO0JAa OCYKIEHHOTO 3a TIEPHUOI A0 IIECTU MECSIIeB, 00
00s13aTeIbHBIMU paboTaMu Ha Cpok 10 360 yacoB, 1100 MUCIIPABUTEIbHbBI-
MU paboTaMu Ha CPOK 0 OJHOIO roja, J1u0o NMpUHYIAUTEIbHBIMU paboTa-
MU Ha CPOK JI0 OAHOTO Tojia, TMOO apecTOM Ha CPOK J0 TPEX MECSILIEB, JIMOO
JINIIIEHEM CBOOOIBI Ha CPOK 0 OMHOTO Tofa.

B mensix obecrieueHUs TIpaBa Ha 3aIlIUTy, OOIICHME IIPU HAXOXICHUH pe-
OeHKa B JieueOHOM yupexneHnu 4. 3 ct. 51 PenepanbHoro 3akoHa «006 oc-
HOBax OXpaHBI 3M0POBbs TpaxkmaH B Poccuiickoii Penepaliii» OTHOMY U3
pOIUTENIeH, THOMY WICHY CEMbH W MHOMY 3adKOHHOMY Npedcmasumento Tipe-
IOCTABJIICTCS IIPaBO Ha OecIIaTHOE COBMECTHOE HAaXOXIECHUE ¢ peOCHKOM
B MEIWLIMHCKOM OpTaHU3allNH IIPY OKa3aHUHN €My MEIUIIMHCKOI ITOMOIIHN
B CTAlIMOHAPHBIX YCJIOBHSIX B TCUCHUE BCETO TIEPUOIA JICUCHUS] He3aBUCHUMO
OT Bo3pacTa pedeHka. [1py cOBMECTHOM HaXOXICHUU B MEAUIIMHCKON Op-
TaHM3AIMH B CTAIIMOHAPHBIX YCIOBUSIX C PEOCHKOM 0 TOCTIDKEHUS UM BO3-
pacTa 9eTBIpeX JIeT, a ¢ peOCHKOM CTapIlle JAaHHOTO Bo3pacTa — IIPU HATNINT
MEINIIMHCKUX TTOKa3aHWIA TIjIaTa 32 CO3MaHNe YCIOBUIMA ITPeObIBAHMS B CTa-
HUOHAPHBIX YCIOBUSIX, B TOM YHMCJIe 3a MIPEIOCTABICHNE CITAJIbHOTO MeCTa
¥ IIUTaHWSI, C YKAa3aHHBIX JIUI] HE B3MMAeTCs.

Ilpaso peberka Ha 3aujumy CBOUX TIpaB M 3aKOHHBIX MHTEPECOB OIIpe-
neneHo cT. 56 CK P®. IIpaBy peGeHKa Ha 3alllUTy CBOMX IIpaB M 3aKOH-
HBIX MHTEPECOB KOPPECTIOHINPYIOT COOTBETCTBYIOIINE O0SI3aHHOCTH TIpe-
JK7Ie BCETO POMUTENEN (JIUII, UX 3aMEHSIONINX), a TAKXKe TOCYAapCTBEHHBIX
1 MYHUIIUTIATBHBIX OPTAHOB, B YACTHOCTU OPraHOB OIICKH U IMOIICYNUTEIh-
CTBa, IIPOKYPATYPHI U Cya.

3amunTy mmpaB pedeHKa OCYIIECTBIISIOT:

*  POIMTENN, MHBIC 3aKOHHBIC TIPEICTaBUTEIIN;

* OpraHbI OIIEKH U ITOTICUNTEIIHCTBA;

* cyn;

* MPOKYpOD;

* IpyrHe rocygapCTBEHHBIE OPTaHBI U OPTaHBI MECTHOTO CaMOYIIPaB-
JICHUS B MpeesaxX CBOei KOMITETCHITNH;

*  IOJDKHOCTHBIC JIMIIA OPTaHU3AIIMil U MHBIe IpakaaHe, KOTOPHIM CTa-
HET U3BECTHO 00 yIrpo3e XKW3HU WM 3I0POBBI0 peOeHKa, 0 Hapyllle-
HHUU €T0 TIpaB U 3aKOHHBIX MHTEPECOB B YaCTU YBEIOMIICHHST 00 3TOM
OPTaHOB OIEKH 1 MOTICYNTEIHCTBA;

* caM peOEeHOK, KOTOPBII BIIpaBe CAMOCTOSITEIFHO 00paIIaThCs 3a 3a-
IIATOM CBOMX IIpaB, HAIIpUMEpP, B CIIydasiX 3JI0YITOTPEOIICHUS POIM-
TEJIIMUA CBOMMU TIpaBaMU JINOO HEHUCITOTHEHUSI UMU CBOUX 00sI3aH-
HOCTei: ¢ 14 1eT pebeHOK MOXKET 00PaTUTHCS B CYI, a 10 JOCTUKCHMS
Bo3pacTa 14 et — B opraHbI OIIeKU M ITOITeYnTeIbCcTBa. KpoMe Toro,
pebeHOK BIIpaBe OOPAaTUTHCS B OpTaHB BHYTPECHHUX eI B TOM
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ciIyJae, eCIi B IEMCTBUSIX JIMII, HAPYIIAIOIINX €TO IIpaBa, UMEeTCsI CO-
CTaB TIPECTYIUICHUS.

ITyukroMm 3 cr. 56 CK P® ycraHoBieHa 0013aHHOCTD JOJKHOCTHBIX JINII
OpraHM3alMii U UHBIX TPaXIaH, KOTOPbIM CTAaHET U3BECTHO 00 Yrpo3e XKu3-
HU WIX 300POBBIO peOeHKA, 0 HAPYIICHUHN €TO IIPaB 1 3aKOHHBIX MHTEPECOB,
COOOIINTH 00 3TOM B OpraH OIEKHU U ITOMEUYNTEIBCTBA IT0 MeCTY (DaKTUIECKO-
r'0 HaXOXICHMS peOeHKa.

MHCTUTYT 3aIIMTHI ITpaB peOeHKa HOCUT KOMILUICKCHBIN XapaKTep 1 BKITIO-
YyaeT B ce0sT HOPMBI HE TOJIBKO CEMEITHOT0, HO M TPakKIaHCKOTO, TpaXKIaH-
CKOTO TPOLIECCYyaIbHOTO, aAMUHUCTPATUBHOTO, YTOJOBHOTO, MEXAYHAPOI-
HOTO 1 APYrUX OTpacieii rmpasa.

Kousenuusg OOH «O mpaBax pedbeHKa» IIpeaycMaTpUBaeT HeOOX0I-
MOCTb 3aIIUTHI IIpaB peOCHKA OT CIEAYIOIINUX MOCITATEeILCTB: a) TIPOM3-
BOJILHOTO MJIM HE3aKOHHOTO BMEIIATEILCTBA B OCYIIIECTBIICHHE €TO IIpaBa
Ha JINYHYIO XXW3Hb WU ITOCSITaTeIbCTBA Ha YeCTh M JOCTOMHCTBO; 0) BCeX
dopM PU3MIECKOTO YITH TICUXMISCKOTO HACUIINST, OCKOPOJICHMS UM 3J10-
VIIOTPEOICHUS IIPaBOM, OTCYTCTBUS 3a00THI MJIM HEOPEXKHOTO oOparie-
HUS, TpyOOTO 00pallleHns WIN 3KCIUIyaTallui; B) 3KOHOMHUYECKOM 3KC-
IUTyaTalliM ¥ BBITTOJTHEHMS JTI000M pabOTHI, KOTOpas MOXET IIPEICTaBIsSITh
OITAaCHOCTB IIJISI €TO 3M0POBBS WIN CIYKUTH MIPEISITCTBUEM IJISI TTOJTyde-
HUS UM 00pa30BaHUS MO0 HAHOCUTH YIIIepO eTo 3M0POBhIO M (DU3UUECKO-
MY, YMCTBEHHOMY, TyXOBHOMY, MOPaJbHOMY M COLIMAIbHOMY Pa3BUTHIO;
I') HE3aKOHHOTO MMOTPEOICHUSI HAPKOTUIECKHUX CPEACTB U IICUXOTPOITHBIX
BEIIECTB; ) BceX GOPM CeKCyaTbHOM 3KCIUTyaTallMi U CEKCYaabHOTO CO-
BpaIlIeHMST; €) 6eCUeTOBEYHBIX MJIN YHIDKAIOIINX JOCTOMHCTBO BUIOB 00pa-
IIEeHUS WM HaKa3aHMS; 3K) BCeX APYTUX (hOpM SKCIUTyaTalli, HAHOCSIIINX
yiep0o J11060My aciekTy OarococrossHus pebenka (ct. 16, 19, 32—34, 37
KouBeHnuun).

JpyruM BaskKHEHIITNM JTUIHBIM HEMMYIIIECTBEHHBIM IIPaBOM peOeHKA SIB-
JISICTCSI TIPABO BBIpaXXaTh CBO€ MHEHHUE TIPU PEIIICHUHU B CEMbE BOIIPOCOB, 3a-
TParuBaIINX €T0 MHTEPECHI, a TAKKE OBITh 3aC/IyIIAaHHBIM B XOJIE JTI000TO
CyIeOHOTO WIIM aIMUHUCTpaTUBHOTO pasouparenberBa (cT. 57 CK). I1paBo
pebeHKa BhIpaxkaTh cCBOe MHeHHUe TIpeaycMoTpeHo cT. 12 KonBennuun OOH
«O mpaBax pebeHka». ['ocymapcTBa-y4acTHUKI 00eCIIeunBalOT PeOEHKY, CITO-
coOHOMY c(hOPMYITMPOBATh CBOM COOCTBEHHBIC B3TJISIIBI, IIPaBO CBOOOIHO
BBIpaKaTh 3TU B3TJISIIBI IO BCEM BOIIPOCAM, 3aTparnBaloOIINM MHTEPECHI pe-
OGeHKa, MpUYEM B3I IaM PeOEHKA yAeNSIeTCs JOKHOE BHUMAHUE B COOTBET-
CTBHMU C BO3pPacTOM U 3pesIocThio pebeHKa. C 3TOi 1eIbio peOeHKY, B 9acT-
HOCTH, TIPEIOCTABIISICTCS BO3MOXHOCTD OBITh 3aCTyIIIaHHBIM B XOIIE JIF000TO
CyJ1eOHOI0 WX aAMUHUCTPATUBHOTO pa30MpaTeabCTBa, 3aTParuBaoIIero nH-
Tepeckhl pebeHKa, IM00 HEIMOCPEACTBEHHO, TM00 Yepe3 MpeaCTaBUTEIIS UIN
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COOTBETCTBYIOIINI OpTaH, B IMIOPSIKE, IIPEAYCMOTPEHHOM IIPOIIeCCyaTbHBI-
MM HOpMaM1 HAIIMOHAJIHHOTO 3aKOHOIATEIHCTBA.

Ocoboe 3HaYeHEe MHEHIE peOeHKA IMIPUOOpeTaeT MO JOCTIKCHUU UM
Bo3pacra 10 jet. 1o 10 teT MHeHMe pebeHKa TaKKe MOXET OBITh YYTEHO; Ha-
IIpuMep, TIPA BOCCTAHOBJICHUY POIUTENS B POAUTEILCKUX TIpaBaX COIIac-
HO a63. 1 1. 4 ct. 72 CK P® cyx BripaBe ¢ y4eTOM MHEHUS pebeHKa 0TKa3aTh
B YIOBJIETBOPEHUHN MICKA POAMTENICH (OMHOTO M3 HIX) O BOCCTAHOBIICHUH B PO-
IUTETbCKUX MpaBaX, €CJIM BOCCTAHOBJICHHE B POAUTEIIBCKIX IIpaBax IIPOTHU-
BOPEUYUT MHTEPECaM peOeHKa.

HeobGxonumo pa3nuyath y4eT MHEHUS U corjlacue pedeHka. B mepBom
ciIyJae MOXeT OBITh IIPUHSTO pellleHre, OTINJaloneecss OT MHEHUS peOeH-
Ka. Bo Bropom ciyyae pelmreHre MOXET OBITh IIPUHSITO TOJBKO C COTJIACHS
pebeHka. VIckioueHre coCTaBsIIOT Cydyau HEOOXOAUMOCTH COOJIIOAEHUS
TafHBI YCHIHOBJICHUSI.

Yuem muenus pebenka, docmueweeo éospacma 10 asem, o6s13amener, 3a ic-
KJTI0YEHHNEM CIyJIaeB, KOIa 3TO IPOTUBOPEUHNT eTo MHTepecaM. MHEHMe pe-
OCcHKA TOJDKHO YUNTHIBATHCS:

1) mpu paspelieHur CyaoM cIiopa o0 TOM, ¢ KeM OyIeT IIpoXuBaTh pede-

HOK TIpY pa3aeTbHOM IIPOKUBAHUM POTUTEIICH;

2) TpHu pa3pelIeHUuU CYIOM CITOpa IT0 MCKY POIMTeNIeil O BO3BpaTe UM
nIeTel (B ciIydae, eCli KTO-JIM0O He3aKOHHO YAEePKUBACT 3TUX AeTeit
y cebs);

3) mpu pa3perieHnu’ CyaoM CIIopa 0 UCKY pOACTBEHHUKOB peOcHKA 00
YCTpaHCHMU TIPETISITCTBUI K OOIIEHUIO ¢ HUM B COOTBETCTBUH C II. 3
cr. 67 CK POD;

4) Tpu pacCMOTPEHUH AeJI 00 OCITApUBAHUU 3aIICH 00 OTIIOBCTBE;

5) mpu paspeleHUN POIUTEISIMU BOIIPOCOB, KaCalOIINXCS CEeMEHHO-
rO BOCIIMTAHMS IeTel, X 00pa30BaHUsI, BEIOOpa 0Opa30BaTEILHOTO
yupexneHus, GoOpMbI 0OyUeHUS.

s pereHnsI CIeIyroIX BOIIPOCOB 00513amenbHo coeaacue pebeHka, 0o-

cmueuteeo eozpacma 10 nem:

1) mpu m3MeHeHUN peOCHKY UMEHM, (haMUINK, OTIECTBA, B TOM YHUCIIC
IIPY YCHIHOBJICHWH, OTMEHE YChIHOBIIeHUS (II. 4 cT. 59, 1. 4 cT1. 134,
1. 3 ct. 143 CK);

2) TIpW BOCCTAaHOBJICHUHU POIUTENICH B pOOUTEIBCKUX TTpaBax (1. 4 CT. 72
CK);

3) mpum yceiHOBIeHNH pebenka (1. 1 cT. 132 CK);

4) TIpH 3aIMCH B KHHUTE aKTOB I'PaKIaHCKOTO COCTOSTHUST YCHIHOBUTEICH
B KauecTBE ponuTesieil peOeHKa, 3a NCKIIIOUCHUEM CIIyJaeB, KOTIa pe-
OCHOK IIPOKMBAJI B CEMbE YCBIHOBUTEJIS 1 CUUTACT €O CBOMM POIM-
tesieM (11. 2 ct. 136 CK);
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5) mpu Ha3HAYCHMU OMeKyHa pebeHKy (11. 4 cT. 145 CK PD).

BrisicHeHMIe MHEHUS peOSHKA 1 €TO COTJIACHSI MOXKET IIPOM3BOIUTHCS B CY-
IIeOHOM 3aceIaHnH, B X0Ie OeCeIbl ¢ IIPeACTaBUTEICM OPTaHOB OTICKH U ITOTIe-
yuTeabcTBa. Ecam mpu pa3perieHnn cropa, CBI3aHHOTO C BOCITUTAHUEM JIe-
Te, CyI IIPUIET K BBIBOLY O HCOOXOIMMOCTH OTIpOca B CyIeOHOM 3aceIaHn!’
HECOBEPIIICHHOJIETHETO B IEJISIX BBISICHEHMST €TO0 MHEHUSI TI0 pacCMaTpuBac-
Momy Botipocy (c1. 57 CK), To ciemyeT IpeaBapuTeIbHO BBISICHUTh MHEHHE
OpraHa OIeKHU M ITOTICUYNTEIhCTBA O TOM, He OKaXKeT JIU HeOJIaroIprusITHOTO
BO3IeICTBHS Ha peOeHKa eT0O IIPUCYTCTBHE B CYIIE.

Omnpoc cieayeT IPOU3BOIUTE C YIETOM BO3pacTa M pa3BUTHS peOCHKaA
B IIPUCYTCTBUM IIearora, B 00CTaHOBKE, MCKITIOUAOIICH BIMSHIE Ha HETO
3aMHTEPECOBAHHBIX JIMII.

ITpu omrpoce pedbeHKa cyay He0OOXOTMMO BBISICHUTD, HE SBJISIETCS JIM MHE -
HUEe peOeHKa CJIEACTBHEM BO3ICICTBHS HA HETO OMHOTO M3 POAUTENICH MU
IPYTUX 3aMHTEePECOBAHHBIX JIUII, OCO3HAET JIM OH CBOM COOCTBEHHBIC MHTE-
PECHI IIPH BBIPAXKEHUU 3TOTO MHEHUS U KaK OH €T0 OOOCHOBBIBACT U TOMY
nomoboHbIe ob0cToATenbeTBa (1. 20 mocTaHoBIeHUs [Tirenyma BepxoBHOTO
Cyna P® ot 27 mag 1998 r. Ne 10 «O mpuMeHeHNM CyJaMy 3aKOHOJATEILCTBA
TIpY pa3pelicHNH CIIOPOB, CBSI3aHHBIX C BOCITMTAHUEM ICTeil»).

Oc00eHHOCTH AOMPOCa HECOBEPIICHHOIETHETO CBUACTEIST IIPEIYyCMAaTPH -
BatoT I'TIK P® u YIIK P®. Cornacho cT. 179 I'TIK P® nonpoc cBupeTens
B Bo3pacTte 110 14 jieT, a 1o YCMOTPEHMIO Cyla M TOIPOC CBUIETEST B BO3pa-
cte oT 14 10 16 1eT IPOU3BOALTCS C y4aCTUEM IIEAArOIMYECKOro pabOTHHKA,
KOTOPBII BBI3BIBaeTCS B CyA. B ciiydae HEOOXOTMMOCTH BBI3BIBAIOTCS TAKXKE
POIUTENN, YCHIHOBUTEIN, OTICKYH WJIM TIOTICYMTEIh HECOBEPIICHHOICTHETO
CBHUIIETEIS.

B MCKITIOUNTENIBHBIX CIIyYasix, €CJIM 3TO HEOOXOMMMO IJIT YCTAHOBICHUS
00CTOSATEIBCTB IejIa, Ha BpeMsI TOIIPOca HECOBEPIIICHHOJETHETO CBUICTE-
JIsT M3 3aj1a CymeOHOro 3aceJaHusl Ha OCHOBAaHUHU OIIPEIeJICHUS cyda MO-
KeT OBITh YIAJIEHO TO WJIN MHOE JINLO, YYACTBYIOIIEE B IeJe, NI MOXET
OBITH yIajieH KTO-JIM00 M3 TpaxaaH, IPUCYTCTBYIOIIMX B 3ajie CymeOHO-
ro 3acemaHus.

Cornacno crt. 191 YIIK P® nmorpoc rmoteprieBIIero nini CBUAETENS B BO3-
pacte 10 14 1eT, a Mo YCMOTPEHUIO CAeA0BATENISI U JOIIPOC IMMOTEPIIEBIIETO
¥ CBUIETENIS B Bo3pacTe oT 14 mo 18 JeT mpoBoaITCS ¢ ydacTHeM ITearora.
IIpu morpoce HeCOBEPIIEHHOJETHETO ITOTEPIICBIIETO UM CBUICTEIS BIIpa-
Be IIPUCYTCTBOBATD €T0 3aKOHHEIN ITpeacTaBuTeNb. [loTeprieBInme u CBUIC-
TeJU B Bo3pacTe A0 16 jieT He MpeaynpekaaloTcs 00 OTBETCTBEHHOCTH 3a
OTKa3 OT Ja4yyd ITOKa3aHWIl M 3a Ja4vy 3aBeAOMO JIOXKHBIX ImoKazaHuii. [1pu
pa3bICHEHUH UX IIPOIIeCCyaTbHBIX TIpaB UM yKa3bIBacTCSI Ha HEOOXOIM-
MOCTb TOBOPUTb IIPABIY.
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Be3yciioBHBIM JTUYHBIM HEMMYIIIECTBEHHBIM IIPaBOM peOCHKA SBIISCT-
CsI €TO Mpaso Ha ums, pamuiuro, om4ecmeo, 4To IMperycMoTpeHo cT. 58, 59
CK PO, a takke cT. 18, 58 PenepanbpHOro 3aKoHa «O0 aKTax rpakaaHCKO-
ro coCcTosSHHsI». VIMs peOeHKY maeTcs 10 COTJIAIICHUIO MEXKIY POTUTENISI-
Mu. OTYECTBO TIPUCBAUBACTCS IO MMEHHM OTIIA, €CIM MHOE HEe TIPEAYCMO-
TPEHO 3aKOHAMM CyOBheKTOB Poccuiickoit Menmepalmy mim He OCHOBaHO Ha
HaIlMOHAJILHOM OObI9ae. Bo3aMoxkHa cuTyalysi, KOrma OT4eCTBO BOOOIIE He
IIPUCBAaNBaETCs PEOCHKY.

®amunust pedbeHKa onpenenseTcs: damummeil pogureneid. [1pu pa3HBIX
daMmmmsIx pedeHKY TIprUcBauBacTCs (haMIINS OJHOTO U3 POOUTENICH 1O MX
COTIJIAIICHUIO, €CIM MHOE He IIPEeIyCMOTPEHO 3aKOHaMU CyobreKToB Pemepa-
. CIiopsl M0 TaHHBIM BOIIPOCAM pa3peIIaloTcs OpraHaMU OTICKH U TTOTIe-
YUTEJIbCTBA, PEIICHMS KOTOPHIX MOTYT OBITh 00KaJIOBAHBI B CYI.

Ecnu oTIIOBCTBO B OTHOIIEHNY peOeHKA HE YCTAHOBJICHO, TO B CBUIC-
TEJIbCTBE O POXICHUHU PeOCHKA U B KHUTE 3aITCH aKTOB TPaXKIaHCKOTO CO-
cTosTHUS (paMUIINS YKa3bIBaeTCsI IO (haMIUIMKA MaTepu, UMSI — II0 e¢ yKa-
3aHMIO, 2 OTYECTBO — I10 UMEHH JIMIIA, 3aITMCAHHOTO I10 YKa3aHUI0 MaTepu
B Ka4ecTBe OTIIa. B ToM cirydae, eciu 1o 3KeTaHUIO MaTepy OTell He 3aITNChI-
BaeTCs, TO OTYECTBO peOEHKA IIPUCBAMBACTCS 10 YKa3aHUIO MaTePH.

CaeneHust o haMuInn, 00 UMEHU U OTIECTBE HAIECHHOTO (TTOIKUHYTO-
ro) pebeHKa BHOCATCS B 3aIlMCh aKTa O €r0 POXICHUU IO YKa3aHUIO Oopra-
Ha BHYTPEHHUX JIeJI, OpraHa OMeKH 1 ITOIeYNTeIhCTBA, MEIUIIMHCKOM opra-
HU3AILIMN, BOCIIMTATEIbHON OpraHM3alluy WM OpTaHU3AIUN COLIMAIbHOM
3aIIUTHl HACEJICHMSI.

ITo moctmkeHun Bo3pacTa 14 1eT peOeHOK MOXKET caM U3MEHUTH (a-
MUJINIO, UMS B 00IIIeM Topsiake, TpeaycMoTpeHHoM Ti1. VII DenepanbHo-
ro 3aKoHa «00 aKTax TpaXkIaHCKOTO COCTOSTHUSI». [IpMIMHBI MOTYT OBITH Ca-
MBIMU pa3HBIMU, HaIIpuMep HeOJIaro3BydHOCTh UMeHM win pammmmu. 1o
COBMECTHOI IPOCh0e pomauTelIeii 10 JOCTIKEHUS peOeHKOM Bo3pacTa 14 et
OpTaH OITeKH U TTOIIEUYNTEIbCTBA MCXOISI 3 MHTEPECOB peOeHKA BIIPaBe pas-
peIINTh U3MEHUTH UM PeOCHKY, a TAKXKe M3MEHUTH IIPUCBOCHHYIO eMy (a-
Mo Ha (pamuiuro npyroro poautesst. C 10-1eTHero Bo3pacra Ha 3TO 00sI-
3aTeJIbHO COoIIacue pebeHKa.

Ecnm pomurenu MpoXWBamOT pa3naebHO U POIUTENb, C KOTOPEIM IIPO-
JKIBaeT peOeHOK, JKeTaeT IIPUCBOUTH eMY CBOIO (haMILTHIO, OpTaH OTIEKH U I10-
IIEYNTETHCTBA pa3pelacT 3TOT BOIIPOC B 3aBUCUMOCTH OT MHTEPECOB peOeHKA
U C YYETOM MHEHUS IPYTroTro POOMTENs. YUeT MHEHUS POIUTEIs He 00s13a-
TeJICH TIpH:

— HEBO3MOXHOCTHU YCTAaHOBJICHUS €0 MeCTa HaXOXKICHHUS;

— JIUIICHUM eTO POIUTEIbCKUX IIPaB;

— MOPU3HAHUU HEJEECTIOCOOHBIM;

144



§ 2. [1paBa HeCOBEPIIEHHOJIETHUX AeTeit

a TaKKe B CIy4YasiX YKJIOHCHUS POOUTENS 0€3 YBaXKUTEIbHBIX IPUINH
OT BOCITMTAaHUS U cOAepKaHUs peOCHKA, UTO MOXKET OBITh TTOATBEPKICHO
3asIBJICHUSIMU O PO3BICKE aTMMEHTOILIATEbIIMKA, JOKYMEHTAMU OPraHOB
BHYTPEHHMX JIeJI O BO30YXIEHUM YTOJOBHOTO Jiejia O 3JI0OCTHOM YKJIOHE-
HUM OT YIUIATHl aJJMUMEHTOB, IIPUTOBOPOM Cyaa IO TAKOMY ey U APYTUMU
JI0OKa3aTeJIbCTBAMU.

IlepemeHa camunum pedeHKa, OTLIOBCTBO B OTHOLIEHU U KOTOPOTO He yC-
TaHOBJICHO, BO3MOXHA MPU HAJTUYUM CASAYIOIINX YCIOBUIA:

1) pebGeHOK poxXIeH BHE Opaka;

2) OTLOBCTBO B 3aKOHHOM MOPSIAKE HE YCTAHOBJIEHO;

3) usMeHeHUe MaTepbio pedeHKa (paMuIuu, UASHTUYHOM ¢ haMunueit

pebeHKa;

4) obpalreHne MaTepu ¢ IIPOChOOI 00 M3MEeHEeHUH (paMUINK peOeHKa

B OpPTaHbI OIIEKU U TTOIIEUYNTEIbCTBA;

5) Hanuuue corjacus pedeHka, gocturiiero 10-1eTHero Bo3pacra.

OpraHbl OTIEKU U TIONIEYUTEIHCTBA HE BIIPABe OTKA3aTh MAaTEPU B BOIIPOCE
W3MeHeHUs (paMIINK, 32 NCKITIOYCHUEM TeX CIIy4aeB, KOTIa 3TO MPOTUBO-
pevyuT uHTepecaMm pebeHka (HampuMep, Ype3BbluaifHO HebOaaro3ByyHas (a-
MwIust). PerieHre opraHoB OMeKU U MONeYUTENbCTBA MOXET ObITh 00Kano-
BaHO B CY]I.

Opras 3arca 00s13aH COOOIIUTH O TOCYIAPCTBEHHON PErUCTPaIliM TIepe-
MEHBI IMEHU YWIN (haMWJINU B OpraH BHYTPEHHUX JIeJI IO MECTY JKUTCTbCTBA
3asIBUTEJISI B CEMUIHEBHBI CPOK CO THS TOCYIapCTBEHHOM perucTpaluu me-
peMEeHbI UMEHU WIN (haMUIUU.

Hmywecmeenmvie npasa pebenka B MEHBIIIEH CTEIICHU PETYINPYIOTCS Ce-
MEWHBIM 3aKOHOMATEJILCTBOM. ['pakaaHCcKoe 3aKOHOIATEeIbCTBO OIpe/Iesi-
€T 0COOEHHOCTH COBepLIeHUs caeoK ManojgeTHUMU (cT. 28 T'K) u nunamu
ot 14 1o 18 ner (cr. 26 'K), ocHOBaHUs OrpaHUYEHNS MpaXkIaHUHA B BO3pacTe
oT 14 no 18 et mpaBoM pacrnopszkaTbcst cBouMU poxogamu (11. 4 ct. 26 I'K),
0COOEHHOCTHU OTAEIbHBIX TOTOBOPHBIX TTPABOOTHOIICHUI C y4aCTUEM HECO-
BepiieHHOJeTHUX (1. 1 cT. 575 I'K), umyliecTBEHHYIO OTBETCTBEHHOCTD 1O
obOs3arenbcTBaM U3 TipuurHeHus Bpena (cr. 1073, 1074 I'K), ocobeHHOCTH
HacJIefOBaHKS HECOBEpLIEHHOIETHUM pedeHkoM (cT. 1166, 1167 T'K), pe-
TYJINPYET CAEJIKU C KIJIBIMY IIOMEIICHUSIMU, TIE IMPOKUBAIOT HECOBEPIICH-
HosieTHue (11. 4 cT. 292 I'K), u ap. Kpome Toro, umyiiiecTBeHHbIE OTHOLLIEHUSI
C yJacTueM pebeHKa peryJIrupyeT KUIUIIHOe 3aKOHOAATeIbCTBO, 3aKOHOIA-
TEJILCTBO O TIPAaBE COLIMAIBLHOTO 00eCTICUCHUS.

CeMeliHOe 3aKOHOJATEIBCTBO PETYJIUPYET JIUITh HEKOTOPbIE UMYIIECT-
BEHHbIE OTHOILIEHMS C yYacTUEM peOeHKa, BOSHUKAIOIIME B KPYTY CEMbHU,
a UMEHHO:
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1) BemIHBIC OTHOIIECHUS MEXIY POAUTEIISIMUA M IEThMU, B TOM YHCIIE TIO
pacIiopsKEeHUIO MMYIIIECTBOM pedeHKa, MPU pasaeiie UMyIIecTBa Me-
XKy POOUTEIISIMU;

2) 00s13aTeIbCTBEHHbBIE ITPABOOTHOLIEHHUSI, IIPEXKIE BCErO aIMMEHTHEIE,
KOTOPbIE ITOAPOOHO paCCMATPUBAIOTCS B [J1. 6 HACTOSIILIETO y4eOHUKA.

OcTaHOBUMCS JINIIL HA HEKOTOPBIX OCOOEHHOCTSIX UMYIIIECTBEHHBIX
IpaB JeTe, PETYIMPYEMBIX CEMEMHBIM 3aKOHOJATEIbCTBOM, ITPEXKIIE BCE-
ro ct. 60 CK P®. Cornacno 1. 4 ct. 60 nannoro Konekca getu ripu Ku3Hu
poauTeNeil He UMEIOT IMpaBa COOCTBEHHOCTHU Ha UX MMYIIECTBO, a pOJIMTE-
JIV He UMEIOT IpaBa COOCTBEHHOCTH Ha UMYIIIeCTBO pedbeHka. Ho rpu aTom
€CJIM IETU Y POIUTEIIN IIPOKUBAIOT COBMECTHO, TO OHU BJIAIEIOT U MOJIL3Y-
FOTCSI UMYIIIECTBOM APYT Ipyra 110 B3auMHOMY coracuio. COBMECTHOE ITpH -
obpeTeHre UMYIIIECTBA POAUTENISIMU U JeThbMU HE BJIeYeT BOSHUKHOBEHUS
TpaBa OOIIeli COBMECTHOM COOCTBEHHOCTU. MIX OTHOIIEHUS PETYIUPYIOT-
cs1 HopMaMu 00 o01eit noyieBoii coocTBeHHOCTH. McKiItoueHne cocTaBiisieT
paBo OOIIIeit COBMECTHOI COOCTBEHHOCTH WICHOB KPECThIHCKOTO (ep-
MEPCKOT0) X0O3sgiCTBa.

Cpeny UMyIIIeCTBEHHBIX OTHOIIEHN I BaXKHOE MECTO 3aHUMAIOT aJTUMEHT-
HBIe 00513aTeIbCTBA MEXIY POAUTEIIIMUA U NeThbMU. JI0 TOCTUKEHUS BO3pa-
crta 18 yeT et He 00s3aHbBI COAEPKATh CBOUX POIMUTeNel. 3aTo 00SI3aHHO-
CTU pOOUTEIIEN TT0 COMePKAaHWIO HECOBEPIIEHHOJETHUX AETEe BOSHUKAIOT
HE3aBMCHMO OT BO3pacTa, JeeCITOCOOHOCTH U TPYIOCIIOCOOHOCTH POAUTE-
JIeil. AMMMEHTHI BBITIJIAYMBAIOTCS Ha peOeHKa, KOTOPHIN CTAHOBUTCS UX CO0-
CTBEHHUKOM, HO TIPaBO PaCHOPSKEHUS 3TUMU CPEICTBAMU TIPUHAIJIEKUT
POIUTENIAM WM JIUIAM, UX 3aMeHsTiomnM. MHorma Hemo6pocoBeCTHRIE pO-
IUATEJTN, TTOIyJarolIe aTMMEHTHI, JOITyCKAOT UX PACXOHOBaHME HE TOJIbKO
B UHTepecax pebeHka. Hampumep, HegoOpocoBecTHAs MaTh TPATUT aJIMMEH -
TBI Ha COOCTBEHHBIE HYXKIIbI, 00AesIs1 pedeHKa. Torna poauTeb-TaaTelb-
MK B cooTBeTCTBUU C II. 2 ¢T. 60 CK P® Bripase moTpe6oBarth B Cyae0HOM
MOPSLIKE IMePEUYMCIIEHNS YaCTU aTuMeHTOB (10 50%) Ha cyeT, OTKPLITHIA Ha
uMs1 pebeHKa B OaHKe.

Cornacno 1. 3 cr. 60 CK P® peGeHOK nMeeT nMpaBo COOCTBEHHOCTH Ha
JIOXOJbI, TIOJIydeHHBIE M, Ha UMYIIIECTBO, IMOJIydeHHOE MM B 1ap WIN B MO-
psIIKe HAacJIeIOBaHMs, a TAKIKE Ha JII000€e IPyroe MMYIIECTBO, IPUOOPETEHHOE
Ha cpeicTBa pebeHKa.

IIpaBo pebeHKa Ha pacIopsKeHHe MpUHaIIeXalluM eMy Ha mpaBe
COOCTBEHHOCTH MMYIIIECTBOM ornpeneisercs cr. 26 u 28 'K P®. 3a ne-
Te#l B BO3pacTe OO0 IIECTH JIET BCE CIEIKI COBEPIIAIOT MX 3aKOHHBIC TIPE] -
craBuUTenn. HaunHag ¢ 1IecTu JIET MaJIOJIETHUE BIIPABE CAMOCTOSTEILHO
COBepIIATh:

1) Menkwe OBITOBBIC COCITKM;
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2) cmenkW, HaIpaBJICHHBIC HAa 0€3BO3ME3THOE ITOJTYyICHIME BBITOIbI, HE
TpeOyIoIINe HOTAPUATHLHOTIO YIOCTOBEPEHHUSI JIMOO TOCYIapCTBEHHOM
perucTpalum;

3) CcHeNKM Mo pacIopSLKeHUIO CPeICTBAMHU, IIPEIOCTaBICHHBIMU 3aKOH-
HBIM IIPEICTABUTEIEM YUIH C COTJIACHS TIOCICIHETO TPEThUM JINIIOM
IIJIST OTIpeIe/ICHHOM 1IeJIW VUIH JJIsI CBOOOTHOTO pacmopstskeHus (1. 2
ct. 28 T'K).

OcTanbHBIE CACIKM 32 HECOBEPIICHHOICTHNX, HE JOCTUTIINX BO3pacTa

14 et (MaJIOJIETHUX), MOTYT COBEPINATh OT MX UMEHHM TOJIBKO MX POTUTEIIN,
YCBIHOBUTEIIN WJIN OTICKYHBI.

Cormacno 11. 2 c1. 26 'K P® HecoBepieHHOIETHIE B Bo3pacTe oT 14
o 18 meT BpaBe caMOCTOSITENTBHO, O€3 COTIacHsT pOAUTesIeii, YCHIHOBUTE-
JIei U TIOTIeUnTeIs:

1) pacmopsiXaTbCsI CBOMMHU 3apabOTKOM, CTHUIECHIUEH W MHBIMH

JIOXOIaMMU;

2) OCYIIECTBIISTH IIpaBa aBTOpa MPOM3BEACHUS HAYKH, INTePATypPhl WU
HUCKYCCTBa, M300pETCHUS WJIM MHOTO OXPAHSIEMOTO 3aKOHOM pPe3yiIb-
Tara CBOCH MHTEIICKTYaIbHOMU IesITCIbHOCTH,

3) BHOCHUTP BKJIAIBI B KPSAUTHBIC OPTAHU3AIINY W PACTIOPSIKATHCS UMM,

4) coBepIIaTh MEJIKKE OBITOBEIC CICJIKI Y MHBIEC CIEIKH, TIPETyCMOTPEH-
Hble 1I. 2 cT. 28 'K PO.

ITo noctmxeHuu 16 jeT HeCOBEPILIEHHOJIETHHIE TAKXKE BIIpaBe ObITh YJie-

HaMU KOOTICPaTUBOB B COOTBETCTBUM C 3aKOHAMHM O KOOIIepaTHBaX.

OcranbHBIe COCIKA HeCOBEPIIICHHOIETHIE B Bo3pacTe oT 14 mo 18 et co-
BEpIIAIOT C MMCHMEHHOTO COIVIACHST CBOMX 3aKOHHBIX TIPEACTaBUTEICH — PO-
IUATEJIeH, YCBIHOBUTEICH MU TTOTICUNTEIS.

IIpu ocyecTBIEHNY pOTUTEISIMU IIPABOMOYHIA 110 YIIPABICHUIO NMYIIIE-
CTBOM peOeHKa Ha HMX PacIIpOCTPaHSIIOTCS MIpaBuja, YCTaHOBJICHHEIE Ipa-
KIAHCKUM 3aKOHOIATEILCTBOM B OTHOIICHNH PACTIOPSDKEHUSI MMYIIIECTBOM
rogoniegHoro (ct. 37 I'K). JloXoabl MOgOIIeYHOTO, B TOM YHMCJIe CYMMEI ali-
MEHTOB, TICHCHUIA, ITOCOOMIT W MHBIX TIPEHOCTABISIEMBIX Ha €T0 COACpKaHUe
COIIMATbHBIX BBITIAT, a TAKXKE MOXOIBI, TPUUYNTAIOIINECS TTOIOIICTHOMY
OT VIIPaBJICHHUS €ro MMYIIECTBOM, 3a MCKIIOUCHUEM ITOXOI0B, KOTOPBIMU
ITOIOTICYHBIN BIIPaBe PACIIOPSIKATHCS CAMOCTOSITEILHO, PACXOMYIOTCS OITe-
KYHOM WJIM TIOTICYUTEIIEM UCKIIOUMTEILHO B MHTEpecaX IMOIO0IIEYHOTO 1 C
MIPeIBapUTEILHOTO pa3pellIeHUs OpraHa ONeKH! 1 ITOIeYnTeIbcTBa. ONeKyH
He BITpaBe 0e3 IMpeaBapuTeIEHOTO pa3pellieHST OpTaHa OIIeKH U ITOTICUYNUTETh-
CTBa COBEPINATh, a IIOMEUYNTEb — JaBaTh COTJIacHe Ha COBEPIICHUE CACIOK
10 OTYYKIECHUIO, B TOM YHCJIC TI0 OOMEHY WJIN TapeHUI0, MMYIIECTBa IO~
OITEYHOTO, cadye ero BHaeM (B apeHIy), B 0€3BO3ME3THOE TTOIh30BaHNE MU
B 3aJIOT, CIEJIOK, BJICKYIINX OTKAa3 OT IIPUHAIJICKAIINX ITOTOTICYHOMY IIPaB,
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pasmes ero MMyIIeCTBa YUIM BBIIE M3 HETO JOJICH, a TakKe JIIOOBIX IPYTUX
CHEJIOK, BJICKYIINX YMEHBIIICHIE UMYIIEeCTBA TIOIOIIEYHOTO.

Pomurenu, nx cyrpyru 1 61M3Kue poACTBEHHUKH He BIIpaBe COBEPIIATh
CHEJIKM ¢ peOCHKOM, 3a NCKITIOUCHHUEM TIepenadyr UMYIIeCTBa PeOCHKY B Ka-
YeCTBE 1apa WIn B 0€3BO3ME3IHOE TTOJIb30BaHNE, a TAKKE IIPEICTaBIIATh Pe-
OCcHKa IIPH 3aKIIOYCHUY CACJIOK WIIM BeACHUH CyAeOHBIX T¢I MEXKITY POIUTE-
JIEM U CYIIPYTOM POIUTENS U MX OJIM3KUMU POIACTBEHHUKAMMU.

§ 3. IIpaBa u o6a3aHHOCTH ponUTEJIEi

IIpasa u o6s3auHOCMU pOdumenell BO3HUKAIOM 8 PAMKAX POOUMENbCKUX NPA-
B00MHOULCHUIL, KOMOPble NPedCmasAsiom cob0i OMHOUuEeHUS Medcdy pooumensi-
MU U UX HeCOBepUIeHHONCMHUMU 0embMU.

Pomurenbckue mpaBOOTHOIICHMS IIPEKPAIIAIOTCS B CICAYIONINX CITyJasIX:

— 10 TOCTIDKEHUH peOeHKOM Bo3pacTa 18 JeT;

— IIpH BCTYIUICHUU B OpaK HECOBEPIICHHOJICTHETO;

— IIpu SMaHCHUNALUU pebeHKa, JOCTUTILIEro Bo3pacra 16 yier.

1o BO3BHMKHOBEHUS YKa3aHHBIX O0CTOSITEJIBCTB PEOCHOK MMEET TOIHKO
npasa. [Tocie mocTmkeHnsT peOeHKOM Bo3pacTa 18 jieT y Hero BO3HMKAIT
TaKKe OOSI3aHHOCTU B OTHOILIEHUU POAUTENIEN, B YACTHOCTU OOSI3aHHOCTh
TI0 COIEePKaHNIO0 HETPYIOCIIOCOOHBIX POTUTEIICH.

Y pebeHka He MOXET ObITh O0Jiee IBYX POAUTENEH, TOJBKO MaThb U OTEIl.
3aKoHOmaTeNlb He PETJIaMEHTUPYET OCOOCHHOCTH YCHIHOBJICHUS WJIN TIPH-
HATUS peOeHKa B CEMBIO, TIIe CYIIPYTH SIBJISTFOTCS JTULIAMU OITHOTO 1oa. Po-
IUTEIN I0OPUINIECKA PaBHBI MEXIy co0oit. PomnTenm He MOMKHBI UMETh
IIpenMYyIIIecTBa APYT Mepel IPyroM He3aBUCUMO OT BO3pacTa, Itojia, MecTa
KUTEJIbCTBA U T.JI.

Hapsiny ¢ CemeitHpiM KomekcoM PD HOpMEI 0 TIpaBax M 00sI13aHHOCTSIX
ponuteneil npexycMoTpeHbl Takke Konsenueit OOH «O nmpaBax pedbeHKa»
1989 r., ®enepanbHBIM 3aKOHOM OT 24 atipenst 2008 1. Ne 48-D3 «O6 ome-
Ke Y TIoNeYnTeNbeTBe» , MenepanbHbIM 3aKOHOM OT 24 miois 1998 . Ne 124-
®3 «O6 0CHOBHBIX TapaHTUIX MpaB pedbeHka B Poccuiickoii Menepauniiy,
COIJIACHO II. 2 CT. 7 KOTOPOTO POIUTEIN peOeHKa (I1Ila, MX 3aMCHSIIOIIINE)
CONIEIICTBYIOT €My B OCYIIIECTBJICHNU CAMOCTOSITeJIBHBIX NCHCTBHUIA, HAIIPaB-
JICHHBIX Ha peau3alliio 1 3allIUTy eTo IIpaB 1 3aKOHHBIX MHTEPECOB, C yue-
TOM BO3pacTa pebeHKa 1 B IIpeesiaX YCTaHOBICHHOTO 3aKOHOIATEIbCTBOM
Poccniickoit @enepanym odbeMa JIeecItocOOHOCTH pebeHKa.

Cormacno ct. 5 Konsenunm OOH «O mpaBax pebGeHKa» rocyaapcrsa-
YYaCTHUKH YBaXXKalOT OTBETCTBEHHOCTD, IIpaBa M 00SI3aHHOCTH POTUTEIICI
1 — B COOTBETCTBYIOIINX CIIyUasiX — WICHOB paCIIMPEHHON CeMbU WIIM 00-
IIMHBI, KaK 3TO IIPEAyCMOTPEHO MECTHBIM O0bIYaeM, a TAKKe OTICKYHOB WJIN

148



§ 3. [1paBa 1 0013aHHOCTHU POIUTENIEIA

JIPYTUX JIII, HECYIINX 10 3aKOHY OTBETCTBEHHOCTH 3a peOEHKA, TOJKHBIM 00-
pPa3oM yIpaBJIsITh U PYKOBOINTH peOCHKOM B OCYIIIECTBJICHUN UM IIPU3HAH-
HBIX HacTosell KoHBeHIIMe paB U Ie/1aTh 3TO B COOTBETCTBHUM C Pa3BUBAO-
IIMMUCS CITOCOOHOCTSIMU peOeHKa.

OCHOBHBIM KPUTEPUEM OCYIIECTBICHUS POIUTEIBCKIX MIPaB U 00sI3aH-
HOCTeH SIBJICTCS obecredeHe MHTepecoB aAeTeil. [Ipu ocyliecTBIeHNT
POIUTEIBLCKUX IIPaB POIUTEIIN HEe BIIpaBe MPUUUHSITH Bped (PU3NIECKOMY
1 TICUXWYECKOMY 3I0POBBIO IETel, NX HpaBCTBEHHOMY pa3BuUTHIO. CII0CO-
OBbI BOCIIUTAHUS IeTe MOJKHBI ICKITFOUATh IIPEHEOPEKUTETLHOE, JKECTOKOE,
rpyboe, YHIZKAIOIIEee YeI0BeUeCKOe JOCTOMHCTBO O0paIllcHIe, OCKOPOJIeHUE
WJIN KCIUTyaTaluIo AeTeit. 3a HapyIlleHNe POIUTEISIMU O0SI3aHHOCTEH ycTa-
HOBJICHA OTBETCTBEHHOCTb CEMEMHBIM, AIMUHUCTPATUBHBIM U YTOJOBHBIM
mmpaBoM. CeMeIHBIN KOIEKC yCTaHABIMBAET OTBETCTBEHHOCTD 3a BEIIIIEIIEPE-
YUCJEHHbIC HAPYLLIEHUS B BUJE JIUILIEHUS] WX OTPAaHUYEHUST POAUTEIbCKUX
IIpaB, 3a HApyIIeHNE aJMMEHTHBIX 00SI3aHHOCTE!l — B3bICKAHNE HEYCTONKU
1 YOBITKOB, a TaKxKe IPUMEHSIET OTBETCTBEHHOCTh B APYTUX (popMax.

CoracHo ct. 5.35 Konekca Poccuiickoit Meaepanyy 06 amMUHKUCTpa-
TUBHBIX MpaBoHapymeHusax (manee — KoAll) HencmoHeHMe WM HeHA -
JIexxaree NCIIOJHEHNEe POAUTEISIMY WJIM WHBIMU 3aKOHHBIMU TIPEACTaBH -
TeJISIMUA HECOBEPIIICHHOJIETHNX 00SI3aHHOCTE 110 COmepKaHUIO, BOCIIMTAHUIO,
00yJeHUIO, 3aIIUTE IIPAB M UHTEPECOB HECOBEPIICHHOICTHUX BIICUET IIPEIy-
MIpeXIeHNe WM HaJIOKeHNEe afMIHUCTPaTUBHOTO mTpada B pazmepe ot 100
1o 500 pyosteii. BoBineueHne HecOBEepIIEHHOIETHETO B YIIOTPEOICHUE CITUPT-
HbIX HAITUTKOB WJIX OAYPMaHUBAIOIIMX BEILIECTB, COBEPILIEHHOE POAUTEIISIMU
WA MHBIMY 3aKOHHBIMU TIPEICTaBUTEISIMA HECOBEPIIIEHHOJIETHUX, COTJIaC-
Ho cT. 6.10 KoAIl HakasbIBaeTcs aIMUHUCTPATUBHBIM IITpadoM B pa3Mepe
OT 4 TBIC. 1O 5 THIC. pyOIIeit.

YTo10BHAsI OTBETCTBEHHOCTh 32 HEMCIIOJHEHNE WJIM HeHAUIeKaIlee 1c-
ITOTHEHNE 00SI3aHHOCTE TI0 BOCIIMTAHIIO HECOBEPIIICHHOIETHETO POIUTEIIEM
WM WHBIM JIMIIOM, Ha KOTOPOE BO3JIOXKEHBI 3TU O0SI3aHHOCTH, B OTJINYHE
OT aIMUHUCTPATUBHOM HACTYMAET, €CJIM Ha3BaHHbBIC NEeSTHIS COSIMHEHBI C 3Ke-
CTOKMM OOpallleHEM C HECOBEPIIEHHOJIETHIM, cormacHo cT. 156 YK P® onu
HaKa3bIBatoTcs mTpacdoM B pazmepe 1o 100 TeIC. pyosieii miii B pa3Mepe 3apa-
OOTHOI1 TIJIATHI MJIM MHOTO I0XO0/Ia OCYKICHHOTO 3a IIEPHOI 10 OJHOTO Tofa,
60 00s13aTeIbHBIMU paboTaMM Ha CPoK 10 440 yacoB, TMOO UCIIPAaBUTETb-
HBbIMM paboOTaMM Ha CPOK JI0 ABYX JIET, JIMOO MPUHYAUTEIbHBIMU paboTaMu
Ha CPOK IO TPeX JIET C JTUIIeHUEM IIpaBa 3aHUMAaTh OITpeIe/IeHHBIC TOKHO-
CTH WJIY 3aHUMATBCS OIIPEACICHHON NesITeIbHOCTBIO HA CPOK OO IISITH JIET
win 6e3 TAaKOBOTO, JIM0O JTUIIIEHUEeM CBOOOIBI Ha CPOK IO TPEX JIET C JIMIIIC-
HUMEM I1paBa 3aHUMATh OIPEAEIIEHHBIE JOJDKHOCTU WJIU 3aHUMATBCS OIIpeae-
JICHHOM JeSITeTbHOCTBIO Ha CPOK IO TISITH JIET WK O¢3 TAKOBOTO.
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B unrciio poauTeIbCKUX IIpaB U OMHOBPEMEHHO 00S3aHHOCTEI B OTHOIIIC -
HUU peOeHKa BXOMIST IIpaBa:

1) Ha BocIIMTaHWE PeOCHKA;

2) Ha obpa3oBaHME peOCHKA;

3) mpencTaBIATh MHTEPECH PeOCHKA;

4) Ha 3aIMTy peOCHKa;

5) TpeboBaTh Bo3BpaTa peOCeHKa OT JIFOOOTO JINIIA, YIESPKUBAIOIIETO eTO

He Ha 3aKOHHOM OCHOBAHWMU.

IIpaso podumeneii ha 6ochumanue pebenKka PeriaMeHTUPOBaHo I1. 1 ¢T. 63
CK PO.

[IpaBo pomuTeneit WM 3aKOHHBIX MIPEICTaBUTEICH HAa BOCIIMTAHUE Pe-
OCcHKa SIBIISICTCSI OMHOBPEMEHHO 00SI3aHHOCTHIO 1 BKITIOUAeT B cebs 3a00Ty
0 BCECTOPOHHEM pa3BUTHUM PeOeHKa ((hM3MIECKOM, IICUXUTYECKOM, TyXOBHOM
u HpaBcTBeHHOM). CorsacHo 11. 2 ¢T. 6 Kousenunu OOH «O npaBax peGeH-
Ka» TOCYIapCTBa-yIaCTHUKI 00€CTICUNBAIOT B MAKCUMAIbHO BO3MOXKHOI CTe-
TIeHU BBKMBAHKE U 3IOPOBOE PAa3BUTHE peOCHKA.

I[lemarormueckne, MEIMIIMHCKNE, COMANIbHBIC PAOOTHUKMU, TICHU-
XOJIOTU U IPYTHUE CIIEIIMAINCTHI, KOTOPBIE B COOTBETCTBUHM C 3aKOHOIA-
TenbeTBOM Poccmiickoit @emepalliii HECYT OTBETCTBEHHOCTD 3a paboOTy
0 BOCIIMTAHUIO, 00Pa30BaHUIO, OXpPaHEe 3M0POBhs, COLIMAIBHON 3aIIuTe
1 COIIMAIbHOMY OOCITYKUBAaHUIO peOeHKa, 110 TIOPYUYCHUIO OPTaHOB OIEKU
1 TIOTICYUTENICTBA 1 IPYTUX KOMITIETEHTHBIX OPTAaHOB MOTYT y4acTBOBATh
B MEPOIIPUATUIX IO 00ECIICUCHHNIO 3aIIUTHI IIPaB W 3aKOHHBIX MHTEPECOB
pebeHKa B opraHax o0pa3oBaHUS, 3APAaBOOXPAHEHUS, TPYIda U COLIAIb-
HOTO Pa3BUTHUSI, IPABOOXPAHUTENBHBIX U IPYTUX OPTaHAX, 3aHUMAIOIIUX-
cs 3alIUTO IpaB pedbeHKa, YTO IMPeayCMOTpeHO 1. 3 ¢T. 7 DenepaabHOTO
3akoHa oT 24 utong 1998 r. No 124-d3 «O6 0CHOBHBIX TapaHTHUIX IIPaB pe-
6enka B Poccuiickoit ®enepannii».

Pomurenbckoe BocrMTaHME HE OOJKHO IMPUIUHSITH Bpel (PU3NMIECKO-
MY WIM TICUXUYECKOMY 3I0POBBIO peOCHKA, €r0 HPaBCTBEHHOMY Pa3BUTHIO.
B nporuBHOM citydae corsacHo a63. 2 1. 1 cr. 66 CK P® npyroii poaureib
BIIPaBe BOCIIPEIISITCTBOBAThH OOIIICHUIO POIUTENS ¢ peOCHKOM; B COOTBET-
ctBUU ¢ a63. 2 1. 1 c1. 68 CK P® cyn BripaBe oTKazaTh B UCKE POIUTENSIM
o repegade UM pedeHka u coriacHo 11. 2 ct. 68 CK PD nepenates pebeHka Ha
MoTieYeHe opraHaM OIeKH 1 TOINeUYnTeIbCTBa; cornacHo 1. 1 ¢r. 73 CK PO
pOOUTEIN MOTYT OBITh OTPAHWYCHBI B POOUTEIBCKUX IIpaBax, M KaK Kpaii-
HSISI Mepa — JIMIICHBI POANTEIFCKIX IIPAB B CIyJae 3JI0YIIOTPEOICHUS POIH-
TEJILCKMMU IIPAaBaMU U IIPU KECTOKOM obOpaleHuu ¢ pedeHkoM (ct. 69 CK).
Kpome Toro, B KauecTBe oniepaTUBHOI MEPBI OPTAHBI OITEKH U ITOIICUNTEITb-
CTBa BIIpaBe HEMEIJICHHO OTOOpaTh peOeHKA Y POIUTENICH Ha YCIOBHSIX U B
nopsake, mpenycMoTpeHHbIX cT. 77 CK PD.
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[lepemaya pebeHka Ha BOCIIMTAaHUE IPYTMM POICTBEHHUKAM, B 00pa-
30BaTeIbHOE, BOCIIUTATEIBHOE YUYPEXIEHUE HE OCBOOOXAAET POIUTENEN
OT OTBETCTBEHHOCTH. DTa OTBETCTBEHHOCTh MOXET UMETh KaK TPaXkKIaHCKO-
IIPaBOBOI, TaK ¥ aIMUHUCTPATUBHBINA 1 YTOJOBHEII XapakTep. B yacTHO-
ctn, cornacHo 11. 1 ct. 1073 'K P®d 3a Bpenn, mpuYMHEHHBII HECOBEPIIIEHHO-
JICTHUM, HE JOCTHUTIIMM Bo3pacTa 14 jeT (MalloJIeTHUM), OTBEYAIOT €ro
ponuTenu (YCHIHOBUTEIN) WU OIEKYHBI, €CJIM HE JOKaXYT, 9YTO BPEI BO3-
HUK He 110 X BUHE.

Crarbst 14.1 @enepanbHoro 3akoHa «O6 OCHOBHBIX TapaHTHUSIX TIpaB pe-
6enka B Poccuiickoit @emepammm»' mpeqocrasiisieT paBo cyonekTam Deme-
palny B LIEJISIX MIPEAYIPeKIcHUS IPUUYNHEHUS Bpeaa 3M0POBhIO AeTeil, NX
pusnIecKoMy, MHTEICKTYaTbHOMY, IICUXUYECKOMY, TYXOBHOMY U HpaB-
CTBEHHOMY Pa3BUTHIO YCTaHABINBATD:

— MepHI IT0 HeTOMYIIICHIIO HAXOXKICHUS IeTeit (JTUII, He JOCTUTIINX BO3-
pacra 18 ymeT) Ha 00BeKTax (Ha TEPPUTOPHSIX, B TIOMEIICHMSX) IOPH-
IWYECKUX JINIL MW TPaKIaH, OCYIIECTBIISIONINX IIpeaITpUHAMATEIb-
CKYIO IeSITeIbHOCTD Oe3 00pa30BaHNs I0OPUINISCKOTO JIUIA, KOTOPBIC
IIpeaHa3HAYCHBI 11T peanu3allii TOBAPOB TOJBKO CEKCYaTbHOTO Xa-
pakTepa, B IIMBHBIX pecTOpaHax, BUHHBIX Oapax, MMBHBIX Oapax, pIo-
MOYHBIX, B IPYTUX MECTaX, KOTOPBIC IIPeaTHa3HAYCHBI VTSI pean3aliii
TOJIBKO aJIKOTOJIbHOM MPOAYKIINU, IIMBA M HAIIMTKOB, N3TOTABINBac-
MBIX Ha €T0 OCHOBE, I B MHBIX MECTaX, HAXOXICHHNE B KOTOPBIX MOXKET
MIPUYUHUTD BPE 3M0POBBIO ACTe, UX (DM3NMIECKOMY, MHTEJUICKTYalIb-
HOMY, IICUXUYECKOMY, TyXOBHOMY ¥ HPAaBCTBEHHOMY Pa3BUTHIO;

— MepHI IO HEeOOIYIIEeHWIO HaXOXACHUS IeTeit (U1, He TOCTUTIINX
Bo3pacTta 18 j1eT) B HOYHOE BpeMsI B OOIIECTBEHHBIX MECTaX, B TOM
YHcJe Ha yIuIax, CTaguoHaX, B MapKax, CKBepax, TPAaHCIIOPTHBIX
cpeIcTBax OOIIEero IOJb30BaHUSI, Ha 00BEKTaxX (Ha TEPPUTOPUSIX,
B ITOMEIIECHUSIX) FOPUINICCKIX JIUII WJIA TPaskaaH, OCYIIECTBIISTIOIINX
MIPeIMPUHNUMATEIIBCKYIO IeSITeILHOCTh 0€3 00pa30BaHUST FOPUINICCKO-
IO JINIIa, KOTOPHIe IIpeIHa3HAYCHBI 1T 00eCTIeYeHUSI JOCTYTIA K CeTH
«MHTEepHeT», a TaKKe TSI peaIn3allii YCIYT B cpepe TOPTroBIN U 00-
IIECTBEHHOTO IMTUTaHUS (OpTaHMU3AIINIX WIN ITYHKTAX), IJIS pa3Blieye-
HUI, TOCYTa, TIe B YCTAHOBJICHHOM 3aKOHOM ITOPSIIKE IIPEIyCMOTPEHA
PO3HUYHAS ITpoIaXka aJIKOTOJIBHO ITPOMYKIINH, ITMBA U HATIUTKOB, N3-
TOTaBJIMBAaeMBIX Ha €0 OCHOBE, M B MHBIX OOIIIECTBEHHBIX MECTax 0e3
COITPOBOXKICHUS POIUTEICH (JINII, MX 3aMEHSIOIINX) VUM JIUII, OCYIIIE-
CTBJISIONINX MEPOIIPUSITUS C yYaCTUEM JCTeH;

' Denepanbhblii 3akoH ot 28 anpertst 2009 1. Ne 71-D3 «O BHeceHuM u3MeHeHMit B MenepaibHbIit
3aKkoH «O0 OCHOBHBIX TapaHTHX paB pebeHka B Poccuiickoit Deneparm»» // C3 PD. 2009.
Ne 18 (u. 1). Cr. 2151.
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— MOPSIOK YBEAOMJICHHS POOUTENIel NMPpW HapylUIeHUU PeOCHKOM
YCTaHOBJICHHBIX TPeOOBAaHUIA, a TAKXKe MTOPSIIOK JOCTABICHUS TAKO-
ro pedbeHKa ero pomuTeNIsIM (JIMIIaM, UX 3aMEHSIOIINM) MJIX JINIIAM,
OCYIIECTBIISIIOIINM MEPOIIPUSITHUS C YIaCTUEM JIeTeli, T100 B CiIydae
OTCYTCTBHUSI YKa3aHHBIX JIUII, HEBO3MOXHOCTH YCTAHOBJICHUS UX M-
CTOHAXOXXICHUS WIIA MHBIX IIPETISITCTBYIOIINX He3aMeITUTeIEHOMY 10-
CTaBJICHUIO peOeHKA YKAa3aHHBIM JINIIAaM OOCTOSITCIBCTB B CIICIIAIIH -
3MPOBaHHbBIC YUPEKICHMS IUISI HECOBEPIIEHHOIETHUX, HYKIAIOIIIXCST
B COLIMAIBHOI peadIMTAIINM, ITO0 MECTY OOHApPYKEeHUS peOeHKA.

Ilpaso Ha obpazosanue peberka Hepa3pbIBHO CBI3aHO C IIPaBOM Ha BOC-
MUTaHue U rpeaycMoTpeHo I1. 2 ¢r. 63 CK P®, a Takke MeXIyHapOIHBIMU
JIOTOBOpaMM.

Cratbeit 13 MexXmyHapOITHOTO ITakTa 00 SKOHOMUYECKHX, COIMATbHBIX
1 Ky bTypHBIX TIpaBax (Heio-Mopk, 19 nexa6ps 1966 1.) mpusHaeTcs mpaBo
KaXXIIOTo JYejioBeKa Ha oopa3zoBaHue. O0pa3oBaHNE TOJLKHO OBITh HAIIPABICHO
Ha IOJIHOE Pa3BUTHE YeJIOBEUSCKOM JIMIHOCTU W CO3HAHUS €€ TOCTOMHCTBA,
OHO JIOJDKHO YKPEIUISITh YBasKeHHE K IIpaBaM YeJI0BeKa I OCHOBHBIM CBOOO-
nam. CoracHo 1. 3 ¢T. 26 BeeoOiiieii nekyiapaluuy IIpaB YeaoBeKa, IPUHsI-
ToOli Ha TpeThel ceccum ['eHepanmpHOl Accambien OOH pe3omrorimeit Ne 217
A (III) ot 10 mexabpst 1948 r.,' poauTEIN NMEIOT ITPABO IIPUOPUTETA B BEIOO-
pe BUIa 00pa30BaHMS IJIsI CBOMX MaJIOJIETHUX IETCH.

Cratbg 28 KonBenuuu OOH «O npaBax pedbeHKa» peIycMaTpUBaeT, UTO
roCyIapCcTBa-yIaCTHUKM IIPU3HAIOT IIPaBO peOeHKA Ha 00pa3oBaHue, U C IIe-
JIBIO TIOCTETIEHHOTO MOCTIKEHMST OCYIIIECTBIICHIUSI 3TOTO IIpaBa Ha OCHOBE paB-
HBIX BO3MOXKHOCTEM OHM, B YaCTHOCTH:

a) BBOMIAT OeCIUIaTHOE W 00s13aTeIbHOS HaYalbHOE 00Opa30BaHNE;

b) MoOUIPsSIIOT pa3BUTUE Pa3IUUHBIX (OPM CpelHEro oOpa3oBaHMsI, Kak

00111eT0, TaK 1 IPo(PeCCUOHAIBHOTO, 00ECIICIMBAIOT €TO TOCTYITHOCTh
IJIST BCeX AeTelt ¥ IPUHUMAIOT TaK1e HeOOXOIMMbIE MEPHI, KaK BBEIIC-
HHe 0eCTUIaTHOTO 0Opa30BaHMS U IIPEIOCTABICHUE B CIIydae He00X0-
IUMOCTHU (DMTHAHCOBOMU TTOMOIIIN;

¢) o0becITeunBaloT JOCTYITHOCTD BBICIIIETO 0Opa30BaHMSI ISl BCEX HA OC-
HOBE CIIOCOOHOCTEH KaXKIIOTO C TTOMOIIIBIO BCEX HEOOXOMMMBIX CPE/ICTB;

d) obecreunBalOT JOCTYITHOCTh MH(MOPMAIIMUA ¥ MAaTEPUAJIOB B 00IaCTH
00pa30oBaHUs U IPOGheCCUOHATLHOM ITOATOTOBKH TSI BCEX METEHA;

€) TPUHUMAIOT MEPHI 10 COICUCTBUIO PETYISIPHOMY ITOCEIICHUIO IITKOJT
1 CHIKCHMIO YMCIIA YIAITUXCST, TOKMHYBIIUX IITKOITY.

l'ocymapcTBa-y4acTHUKY IIPUHUMAIOT BCE HEOOXOIMMBIE MEPHI IIJIST 00eC-
TIeYCeHUS TOTO, YTOOBI IIKOIbHAS TUCIIUIUTMHA TOIIEePKUBAIACH C TTOMOIIIBIO

' BuGinoreuka «Poccniickoii rasersi». 1999, Boim. 22—23.
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METOIOB, OTPAKAIOIINX YBAaXKCHIE YeJIOBEYSCKOTO JOCTOMHCTBA peOCHKA 1 B
COOTBETCTBUM ¢ HacTosIell KoHBeHIIMe.

B cootBeTcTBUM cO cT. 5 PenepanbHOTO 3aKOoHA OT 29 nekadbps 2012 r.
Ne 273-®3 «O6 obpazoBannu B Poccuiickoit Menepaunn» B HallIell cTpaHe
rapaHTUPYIOTCS OOIIEeIOCTYITHOCTh 1 OECILUIATHOCTh B COOTBETCTBUM C (hefie-
paIbHBIMU TOCYIapCTBEHHBIMH 00pa30BaTeIbHBIMU CTAHIAPTAMU JOIIKOIb-
HOTO, HAYaJIbHOTO O0IIIET0, OCHOBHOT'O OOIIIETO M CPEIHETro 00IIero oopa3oBa-
HUSI, CpeaHero MpodecCOHAIBPHOTO 00pa30BaHMsI, a TAKXKe Ha KOHKYPCHOM
OCHOBE 0eCIIIaTHOCTD BBICIIIETO 00pa30BaHUs, €CI 00pa30BaHNe JaAHHOTO
YPOBHS I'pakIaHWH TT0JIyJaeT BIIEPBBIC.

Cornacao 1. 2 ct. 63 CK P® poaurenu o0s13aHBI 00eCIEYUTH IO~
JIydeHHe AEeThbMHU OCHOBHOTO O0IIero oopa3oBaHUs U CO3IaTh YCIOBHSI
IJISI TIOJTydeHUsI MU CpeaHero (IToJHOro) obiiero oopazoBanusa. Ponm-
TeNIN, C YIeTOM MHEHUS IeTel, UMEIOT IIpaBoO BEIOOpa 00pa30BaTEIILHOTO
yapexneHus 1 opMBI MOIyIeHUST 00pa3oBaHUSI neTbMHU. PonnTenu (3a-
KOHHBIE TIPEeICTaBUTENIN) UMEIOT IIpaBo JaTh peOCeHKY HaualbHOEe o0IIee,
OCHOBHOE o011Iee, cpenHee (IMOJIHOe) o0IIee odpa3oBaHue B ceMbe. Pebe-
HOK, ITOJIyYaloIlnii oOpa3oBaHNe B CeMbe, BIIpaBe Ha JIFOOOM 3Tare 00-
VICHUS TIPU €T0 MOJOXMUTEIbHOM aTTeCTAlluM 110 PEIICHUIO POMUTENICIH
(3aKOHHBIX IIPEICTaBUTEIICH) TIPOIOKUTH 00pa3oBaHNe B 00pa30BaTeIb-
HOM YUPEXKICHUU.

JpyruM He MeHee BaXKHBIM IIPaBOM M 00SI3aHHOCTBIO POIUTEIICH SIBIISICT-
csI npedcmasneHue UHmepecos pedeHKa.

Pomurtenu SBISIOTCS 3aKOHHBIMU TIPEICTABUTEIISIMA CBOUX JIETCI M BHI-
CTYITAIOT B 3aIIUTY UX IIPaB ¥ MHTEPECOB B OTHOIICHUSIX C JTIOOBIMU (DU3MIC-
CKAMU ¥ IOPUANICCKUMMY JIMIIAMH, B TOM YHCJIe B CyHaxX, 0€3 CIelraTbHbBIX
IMOJITHOMOY N (0e3 TOBEpEeHHOCTH, a JIMIIh Ha OCHOBAaHUU CBUACTEIbCTBA
0 POXIEHNU pebeHKa).

IIpaso na 3auwumy pebenxa npeaycmorpeHo Kaxk 11. 1 cr. 64 CK PO, tak
u 'K P®, a takke 1pyruMu HOpPMAaTUBHBIMY IIPABOBBIMM aKTAMM.

3amuTa paB M MHTEPECOB AeTeil BKITIOUAeT B Ce0sT yCTaHOBJICHHBIC 3a-
KOHOM (bOPMBI M CITOCOOBI BOCCTAHOBJICHUS HapYIICHHBIX IIpaB peOcHKa,
a TaKXe MPUHSITHAE Mep I10 TIPEIOTBPAIIeHUIO TaKUX HapylIeHuit. Pomure-
JI 00sI3aHBI 3aIMIIATh HE TOJBKO Te TIpaBa IeTeii, KOTOPBIC IIPEeIyCMOTpe-
HBI CEMEWHBIM 3aKOHOIATEILCTBOM, B YacTHOCTU IJI. 11 CK P®, HO 1 Tpaxk-
TAaHCKUe, aTMUHUCTPATUBHEIC W IPYTHE IIpaBa.

Cratbs 1167 TK P® onpenesnsieT 0cOGEHHOCTH 3alllUTHl HACIEICTBEH -
HBIX IIPaB HECOBEPIICHHOICTHUX. [1py HATWIUM cpeau HaCIeTIHUKOB He-
COBEPILEHHOJETHUX pa3fiesl HACAEACTBA OCYLIECTBISIETCSI C COOJIIOAEHUEM
npasud cT. 37 'K P®D. B 1iesisix oxpaHbl 3aKOHHBIX THTEPECOB YKa3aHHBIX Ha-
CJIEMHMKOB O COCTABJICHUY COIIALLIEHMS O pa3aese HaciencTna (ct. 1165 I'K)
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1 O PACCMOTPEHUM B CY€ JIeJIa O pa3zelie HacaeICTBa JOJIKEH OBITh YBEIOM-
JICH OpraH OMEeKH U TOIeYNTEIbCTBA.

MHCTUTYT 3aIIUTHI TTpaB HECOBEPIIICHHOJICTHUX BKITIOYAET B Ce0s HE TOJTb-
KO MaTepuaJibHbIE, HO U TIpolieccyanbHble HOpMBI. Tak, cT. 37 I'TIK P® omnpe-
IIeJIsIeT, YTO TIpaBa, CBOOOMBI M 3aKOHHBIC MHTEPECH HECOBEPIICHHOJICTHIX
B Bo3pacTe oT 14 1o 18 jeT 3amuIaioT B cyaeOHOM IIpoliecce MX 3aKOHHBIC
npeactasutead. OMHAKO CyI 00s13aH MPUBJICKATh K YIACTHIO B TAKMX JIejIaxX
caMHX HECOBEPIICHHOJIETHUX, a TAaKKe TpakIaH, OTPaHNICHHBIX B I€€CII0-
cobnoctu (4. 3 cr. 37 I'TIK).

B ciygasx, mpeaycMOTpeHHBIX (helepaabHBIM 3aKOHOM, I10 JeJIaM, BO3-
HUKAIOIUAM U3 TPAXKIAHCKUX, CEMEUHBIX, TPYIOBBIX, MYOJIUYHBIX U UHBIX
IIPaBOOTHOIIICHU, HeCOBEPIIECHHOICTHHE B Bo3pacte oT 14 mo 18 et Brpa-
BE JIMIHO 3alIUINATh B CyIe CBOM IIpaBa, CBOOOIBI U 3aKOHHBIC MHTEPECHI.
OmHako cyq BIIpaBe IMPUBJIeYb K YIACTHIO B TAKUX JejaX 3aKOHHBIX ITPEICTa-
BUTEJIe HecoBeplueHHOoMeTHUX. Hanpumep, pebeHOK, qocTuriiumii 16 jer,
MOKET 00pPaTUTHCS B CYI C 3asiBJICHNEM 00 3MaHCUTIAIINH; HECOBEPIIIECHHO-
JICTHSISI MaTh, JOCTHUTIIAS Bo3pacTta 14 jiet, BIipaBe IMOIaTh MCKOBOE 3asIBIIe-
HHe 00 YCTaHOBJICHMU OTIIOBCTBA.

IIpaBa, cBOOOIBI M 3aKOHHBIE MHTEPECHI HECOBEPIICHHOJICTHHX, HE TOC-
TUTLIMX BO3pacTa 14 jiet, a Takxe rpaxiaH, IPpU3HaHHbIX HeeeCOCOOHBIMMU,
3aIIUIIAIOT B CYIeOHOM IIPOLIeCcCe MX 3aKOHHBIE TTPEICTABUTEIN — POIUTEIH,
YCBIHOBUTEJIN, OTIEKYHBI, IIOTICYNTEIN WJIX MHBIC JINIIa, KOTOPBIM 3TO IIPaBO
IIpeaoCcTaBIeHO dheaepaIbHbIM 3aKOHOM (4. 5 c1. 37 I'TIK).

Ponurenu He BITpaBe MpeACcTaBIsITh HHTEPECH CBOMX ACTEl, €CIIM OPTaHOM
OITeKH U TTOIIEYNUTEIECTBA YCTAHOBIICHO, YTO MEXKIY MHTEpeCaMU POIUTEIICI
1 MHTepecaMu AeTeil MMeIoTCs IIpOTHBOpeurs. B ciaydae pasHorimacuii Mexmy
POIUTENIIMU M ACTHbMU OpTaH OIEKHU U ITOIEYNTEIbCTBA 00s13aH HAa3HAUUTD
TpeaCTaBUTEIIS IUTS 3aIIMTHI IIPaB X MHTEPECOB AeTeil. DTO MOXET OBITh KaK
POICTBEHHUK peOCHKA, TaK M paOOTHHUK OpTaHa OIEeKH M ITOTICUNTEIHCTBA.

IIpaso mpebosams 603épama pebenka om 00020 AUUA, YOePICUBAIOULC20
€20 He HA 3A4KOHHOM OCHO8AHUU, TIperycMoTpeHo ao63. 1 m. 1 cT. 68 CK PO,
KOTOpast HOCUT Ha3BaHUE «3alluTa POOUTEIbCKUX IIpaB». PomuTenbckue
IpaBa TakxKe TPeOYIOT HEOOXOMMMOM 3aIlIUTHI B CJIydae UX HapyIICHUS. DTO
MOXeT MMETh MECTO TOT/Ia, KOTra peOeHKa YIepKUBAIOT IPYTHUe JUIla, B TOM
YHCJIe pOACTBEHHUKH, BOIIPEK MHEHUIO POIUTEIICH, a MHOTIa M1 MHCHHIO
pebeHKa IIpU OTCYTCTBUM 3aKOHHOTO OCHOBaHUsI. CITOpHI ITO0 TaHHOMY BO-
TIPOCy MomjiexkaT pa3pelIeHnIo B cyameoHoM mopsiake. OmHAKO Cyd BIIpaBe
C YI4eTOM MHEHUS peOeHKa 0TKa3aTh POAUTEIIO B MCKE, €CJIU TIPUIET K BBI-
BOIy, UTO Tepenadya pedeHKa pOIUTENI0O IPOTUBOPEUNT MHTEepecaM Heco-
BepieHHojeTHero (a03. 2 1. 1 ¢1. 68 CK), Harpumep, ecliu [Jist 310POBbS,
pa3BUTHUS peOeHKA €My OIacCHO OCTaBaThCs ¢ ponurterssMu. [1pu paccmo-
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TPEHUHN TaKUX JIeJI CYI YIUTEIBACT PeabHYI0 BO3MOXHOCTD POIUTENISI 00€eC-
IIeYNTh HaUIeXalllee BOCITMTaHe peOeHKa, XapaKTep CIOXUBIITUXCS B3an-
MOOTHOIIICHUI pOTUTEIISI ¢ peOCHKOM, IIPUBSI3aHHOCTD PeOCHKA K JINIIAM,
Y KOTOPBIX OH HAaXOOUTCS, ¥ IPYTUe 00CTOSATENbcTBA. ECiin B Xome cyneOHO-
ro pa3doupaTeabCcTBa OyaeT YCTAHOBJICHO, YTO HU POAUTEIN, HU JINLIA, Y KO-
TOPBIX HAXOMUTCS peOCHOK, He B COCTOSTHUM 00€CIICUYNTh €TO HaIjIexKallee
BOCITMTAHUE U Pa3BUTUE, CYJ, OTKA3bIBasl B YAOBIETBOPEHUM UCKA, IEpeaa-
€T HECOBEPIIICHHOIETHETO Ha ITOIIeYeHIEe OpTraHa OIeKH U ITOIIeUYNTEIbCTBA,
C TeM YTOOBI OBLIU TIPUHSATHI MEPHI IS 3aIIUTHI IIpaB U MHTEPECOB peOeHKa
U ObUI BEIOpaH HauboJiee IIpueMJIeMbIid CITIOCOO YCTPOMCTBA €ro JajabHel-
et cyaposl (1. 2 ct. 68 CK).
IIpu paccMoTpeHNN MCKOB pOAUTENICH O mepemade UM OeTeil TUIaMu,
Yy KOTOPBIX OHM HAXOISITCS Ha OCHOBAHMU 3aKOHA MJIM PEIICHMS cyaa (oIie-
KYHOB, TIOTICUNTEJICH, TIPUEMHBIX POOUTENICH, BOCIIMTATEIPHBIX, JIEYCOHBIX
VUpEXKICHUN, YIpEKICHUI COIIMATbHON 3aIUThI HACEICHUS U APYTUX aHAa-
JIOTUIHBIX OpTaHW3aINii), HEOOXOIMMO BBISICHSITh, NI3MEHIUINCH JIM KO Bpe-
MEHH PaCCMOTPEHMS CITOpa 0OCTOSITENIBCTBA, TIOCITYKUBIIINE OCHOBAaHUEM
repegayn pedeHKa YKa3aHHBIM JIMIIAM W YIPEXKICHMSIM, U OTBEYACT JIM MH-
TepecaM JeTeil MX BO3BpAIlleHUE POTUTEIISIM.
[IpaBo Ha 3aIIUTY POOUTEIHCKUX IIPAB BKIIOYACT 3aIUTY IIpaBa Ha BOC-
nuraHue, oopazoBaHue pedbeHKa, O0llIeHNe, TToJlydeHre NH(OpMaLIK O pe-
6eHKe 1 ap. B To xke BpeMsI pea3alinst 0OJBIIMHCTBA U3 POIUTEIHCKIX ITPaB
HEBO3MOXHA IIPX OTCYTCTBUU pebeHKa. [IpaBo TpeboBaTh Bo3BpaTa pebeHKa
JIEXXUT B OCHOBE peain3alluy IpYrux Mpas.
Ponurenbckuie mpaBa JOKHBI OCYIIIECTBISITHCS OOOMMU POTUTEIISIMU 1 HE
IIOJDKHBI IPOTUBOPEYNTH MHTEpecaM AeTeil. Bee BOImpockl, Kacaromecs BOc-
IMUTaHWUSI ¥ 00pa30BaHMS IETEH, PEIIafOTCSI POAUTEIISIMU I10 UX B3aUMHOMY
COTJIACHIO MICXO/ISI U3 MHTEPECOB AETEH M ¢ yueTOM MHEHUs aeTeil. Pomurenu
(OIVH M3 HYUX) IPY HAJIMYWH pa3HOTIACHI MEXKIY HUIMM BITpaBe 0OPATUTHCS 3a
pa3pelieHreM 3THX pa3HOITIACHIl B OpTraH OIeKH U ITOIIEYNTEIHCTBA WU B CY/.
Tak, opraHbI OITEKH U ITOTICUNTEIHCTBA PACCMATPHUBAIOT BOIIPOCHI:
— o aMmIK, IMEHH pebeHKa, eCITU MEXIY POIUTEIIMU NMEIOTCS pa3-
Hormacus (1. 4 ct. 58 CK);

— 0 Ha3HAYCHMU MPEACTABUTEIS I 3aIIUTHI ITPaB M MHTEPECOB PeOCH-
Ka B cJIydae pa3HOTJACUil MEXIy POAUTEISIMU U AeTbMU (1. 2 CT. 64
CK);

— 0 Ha3HAYCHUU OIEKYHA VJIM MTOTICINTEIIS.

Cynm paccMaTpuBaeT CIIOPBI, TIPEAYCMOTPEHHBIE CEMEWHBIM Y MHBIM 3a-
KOHOJIATeJIbcTBOM, B cooTBeTcTBUM ¢ [ TIK P®D, B yacTHOCTHU:

— 0 MECTe XKUTEJIbCTBA peOCHKA IIPU pa3deIbHOM ITPOXUBAHUU POIM-

teneii (1. 3 ct. 65 CK);
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— 00 OCYIIECTBIICHUH POIUTEIBCKUX IIPaB POAUTEIEM, TIPOKUBAIOIITAM
OTHeJIbHO OT pebeHKa (1. 2 cT. 66 CK);

— 00 yCcTpaHEeHUM NPEensITCTBUI K OOIIEHUIO ¢ PpeOEHKOM €ro OIM3KUX
poactBeHHUKOB (1. 3 ¢T. 67 CK);

— 0 BO3BpAaTe POOUTENSAM PEOEHKA, yIEPXKUBAEMOTrO HE HA OCHOBAaHUU
3aKOHa Wju cyaeoHoro peurenus (1. 1 cr. 68 CK);

— 0 BO3Bpare OIeKyHaM (ITOIICYUTEISIM) ITOAOTICYHOTO OT JIFOOBIX JIMII,
yIepPXKUBAIOIINX y ce0sI peOeHKa 03 3aKOHHBIX HAa TO OCHOBAaHMUIA (IT. 2
ct. 150 CK);

— 0 BO3Bpare MPUEMHOMY POIMTEIIO peOeHKA, YICPKUBAEMOTO Y-
TMMU JTAIIAMU He Ha OCHOBAaHWHM 3aKOHA WJIH CYIeOHOTO perieHus (11. 3
ct. 153 CK);

— O JINIICHUH pOOUTEIbCKUX IpaB (1. 1 cT. 70 CK);

— 0 BOCCTaHOBJICHUHU B POIUTEIBCKUX MpaBax (11. 2 cT. 72 CK);

— 00 orpaHMYCHUHU POOUTEILCKUX TpaB (II. 1 cT. 73 CK);

— 00 OTMeHe OrpaHMYeHUs pOAUTENbCKUX IpaB (1. 1 ¢T. 76 CK);

— 00 ycraHoBJIeHNH ychiHOBIeHN (1. 1 cT. 125 CK);

— 00 otMeHe ycerHOBIeHMS (1. 1 cT. 140 CK);

— 0 BO3MOXHOCTHU BHIe3ma pebeHKa m3 Poccmiickoit ®enepanun
B cJIydae, €CJIM OOUH M3 POIUTEIICH, YCBIHOBUTEICH, OTIEKYHOB WU
IMOTICYUTEICH 3asIBUT O CBOEM HecoTrjacuu Ha Beie3n (cT. 21 Pe-
JepaibHOro 3akoHa oT 15 aBrycta 1996 r. No 114-D3 «O nopsia-
ke Beie3na u3 Poccuiickoit Penepannu u Bbe3na B Poccuiickyio
Denmepannio»).

Bce criopsl 110 TT0BOTY BOCITUTAHMS U OCYIIICCTBICHMSI IPYTHX IIPAB B OTHO-
IIEHWH AeTei pa3peIIaloTcs CYIOM C yIacTHEeM OpraHa OIEeKHU 1 ITOIIeYNUTETh-
ctBa. OTHNM 13 CAMBIX CJIOXKHBIX BOIIPOCOB SIBJISICTCSI BOIIPOC OTIPEICICHMS
MecTa KUTEJIbCTBA HECOBEPIICHHOJIETHETO MIPH Pa3IeIbHOM ITPOXUBAHUHI
ero ponureieii. Hampumep, mmpu pacTop:XeHUM OpakKa KaxKIbli U3 POIUTE-
JIeii 3keTaeT, YTOOBI PeOCHOK IPOKMBAII C HUAM.

IIpu 3TOM Cyn DOJKEeH BCe-TaKM OIPEACINTD, C KeM U3 POIUTEINeil Oy-
IeT npoxuBath pedeHok. [IyHkT 5 moctaHoBiaeHus Ilnenyma BepxoBHoro
Cyna P® ot 27 mag 1998 . Ne 10 «O mipyMeHeHUM cyiaMU 3aKOHOIATEb-
CTBa IIPM pa3pelIeHNH CIIOPOB, CBSI3aHHBIX C BOCIIMTAHUEM NIeTeil» OIpe-
IeJISIeT Kpumepuu, KoOmopuimu 00AX4CeH PYK0BOOCME08ambCsi cy0 NpU paspe-
weHuu n0O0OHbIX CNOPOE:.

1. Cawmpbrii T7aBHBIN KpUTEPUU — 3TO UHMepecsl pebeHKad, a TaKXKe yIeT

MHEHMS pebeHKa, JOCTHUTIIEro Bo3pacTta 10 JieT, IIpu yCIOBHH, UTO 3TO
He IIPOTUBOPEYUT ero uHTepecaM (11. 3 ¢T. 65, ct. 57 CK).

2. Bospacm pebenka. Kaxk mpaBuiio, meteit B BO3pacTe IO TPeX JEeT OC-

TaBIISIIOT C MAaTePhIO.
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3. Ilpussazannocms pebenka K KaXKIOMY U3 POIUTENICH, OpaThsM, cecTpaM,

IPYTUM WIeHaM CEMBH.

4. HpaBcTBeHHBIC U UHBIC 1UUHbIE KaUecmea pooumenell.
OmuouteHus, cyuecmeayioujue mexncoy Kaxcowvim u3 pooumeneil u peGeHKoM.
6. BoszmoocHocms co30anus pebeHKy YCA08Uil 0451 60CRUMAHUS U PA3GUMUS
(c yueToM pona IesaTeIbHOCTH 1 peXKrMa pabOThI pOIUTEIICH, X Ma-
TEPUATBHOTO M CEMEIHOTO TTOJIOKECHMST).

7. I pyrue o0CTOSITENILCTBA, XapaKTepU3ylolline 00CTaHOBKY, KOTOpast
CJIOXXWIIACh B MECTE IIPOKMBAHUS KaXKIOTO 13 POTUTEIICH.

IMonoxenwus 4. 3 ct. 65 CK PD 0 mecTe KUTEIbCTBA IETEH ITPU pas3aeiib-
HOM TIPOXXWUBAHUM POIUTEIICH OBLIN IIPeIMETOM XKaJloOBI, TogaHHoI B KoH-
ctutyunoHHbI Cyn PO, B kauecTBe 000CHOBaHMS XKa100bI YKa3bIBAJIOCh HA
TO, UTO Ha3BaHHAas HOpMa IIPEIOCTaBIIACT CYAy IIPaBO BEIHOCUTD pEIlICHUE
00 oIpefeIeHNM MeCTa JKUTEJIbCTBA peOeHKA, KaK IIPaBWIO, B ITOIb3Y Ma-
Tepu, U 1. 2 cT. 66 CK PD, 3akperuIsomninii pa3pelieHne CyIoM ciiopa Me-
JKIY POOUTEISIMU O TIOPSIIKE OCYIIECTBICHMS POOUTEILCKUX IIPaB M TEM Ca-
MBIM TIPUBOISIINI K 3aTITUBAHUIO CPOKOB PACCMOTPEHUS JIeIa, HapyIIaeT
IIPaBo OTIIA Ha 3a00TYy O ACTSIX 1 UX BOCIIMTAHUE, 3aKpeIlIeHHOe CT. 38 (4. 2)
Koncturyunu PO.

Koncturynnounnsiit Cyn PO oTkazan B IpUHATHHU 3KaJTOObI K pACCMOT-
PEHMIO, MOTUBHUPYS OTKa3 cieayiomum odpasom. Uro kacaercs 11. 3 cT. 65
CK P®, to comepxamasica B HeM HOpMa, IIpeaycMaTpUBaroast B CIIy-
Yyae pa3feabHOTO MIPOXUBAHUS POAUTEICH COBMECTHOE peIllcHNE MU BO-
IIpoca 0 MECTe XKMTEIbCTBA AeTel, HE MPEISITCTBYET OIIpeaeeHUI0 MecTa
JKUTEJBbCTBA PeOCHKA KaK COBMECTHO C MaTephio, TAK U COBMECTHO C OT-
IIOM, a CJeAoBaTeJbHO, HE MOXET pacCMaTPUBAThCS KaK HapyIIaiomast
KaKne-11m0b0 KOHCTUTYIIMOHHEIE IIpaBa M cBoOombI 3asgButenst (Otmpene-
nerne Koncturymuonnoro Cyma P® ot 19 depans 2004 . Ne 58-0 «O6
OTKa3¢ B IPUHSITAM K PAaCCMOTPEHUIO XaIOObI TpaxkaaHuHa SMOymaToBa
IOpus 'enHagbeBrYa HA HapyIIeHUE €TO KOHCTUTYLIMOHHBIX TIPaB ITyHK-
ToM 3 cTaThu 65 1 myHKTOM 2 cTathi 66 CeMeliHoro Koaekca Poccuiickoit
Denepannn»).

Criopsl 00 oIpefe/ieHUN MecTa XXUTEJIbCTBA peOeHKa TP pa3aeIbHOM
MIPOXXUBAHUM POIMUTEIICH SIBIISIIOTCS OOHOM M3 pacIpOCTpaHEHHBIX KaTe-
ropuii nein B cymax. O0o0IeHNe CyneO0HOM MTPAKTUKHU ITOKA3bIBACT, UTO IIPU
BBIHECCHHMU peIIeHNSI 00 M3MEHEHNM MeCTa KUTEJIbCTBA peOeHKA, B 9aCT-
HOCTH IIpU Tlepenade peObeHKa OT OMHOTO POIUTENS K IPYTOMY, CYI J0J-
XKEH 00CTOSITeJIbHO MOTUBHUPOBATh U MPUBECTU «CEPbE3HbIE OCHOBAHUS»
IIJIST TAKOTO peIlIcHUsI, B YaCTHOCTU: HeHaJJIexXalllee BhIIIOJTHCHIE MaTe-
pbI0 (OTIIOM) POOUTEIHLCKMX 00SI3aHHOCTEH, HeOIarONpUSTHEIC YCIOBUS
MPOXMBAHMS 1 BOCIIUTAHUS Y MaTepH (OTIIA), TMIHBIE KA9eCTBA POIUTE -
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qeit u ap. (cM. IToctanosnenue I[pesnanyma HoBocubupckoro o6j1acTHO-
ro cyma ot 17 okrs6psa 1997 r.').

Taxk, B omHOM M3 1eJ, paccMaTpuBaBiinxcss EBponeiickum CymoMm 1o
IIpaBaM 4YeJoBeKa, MECTOM XKUTEJIbCTBA AeTeil OBLIO YCTAHOBICHO MECTO
JKUTEIBCTBA OTIIA, ITOCKOJIBKY MaTh SIBJISUIACH WieHOM opraHu3anun «CBuU-
netenn MeroBel», 94TO IMIpUBEJIO K HETATUBHBIM COLIMATBLHBIM M IICUXOJIOTH -
YeCKUM ITOCJICACTBUSM IJI ACTEH, KOTOPBIE TTOCIIE ITOCCIICHUS 3TOM Op-
TaHW3allNY CTAJIA MYTJIMBBIMU, HEPBHBIMU, BOCIIPMHUMAIIN OKPYKAIOIINIA
MUp U SIBJICHUSI IPUPOIBI B TOM (popMe, B KaKOii ee MPEeITOTHOCUT YIeHHUE
«CBunereneii Meross»’.

BceneHne HecoBepIIEHHOJMETHUX ACTEeil K POIUTEIISIM PEriIaMeHTUPYET-
Cd XWIAIIHBIM 3aKoHomaTesibetBoM. CoracHo 4. 2 c1. 70 2KK P® nHa Bcene-
HIE K POIUTEISIM UX HECOBEPIICHHOJIETHUX IeTel He TPeOyeTCsT HU COTJIacHe
OCTAJIBHBIX WICHOB CEMbM HAHMMATEIIsI, HU coIlache HaitmomaTes (ecim oba
pOIUTENIA 3aHMMAIOT KBapTUPY I10 IOTOBOPY COIIMAIBHOTO HaliMa).

B ToM cirygae, eclii poOUTENN IIPOKUBAIOT Pa3aeIbHO, 3TO HE OTpaHNIM -
BacT B IMpaBaxX M He OCBOOOXKIAET OT 00SI3aHHOCTEI B OTHOIIICHUHN peOeHKA
TOTO POAMUTENISA, KOTOPHIMA MPOXMUBAET OTAeIbHO. OCOOCHHOCTU OCYIIECT-
BJICHUS TIPaB W 00SI3aHHOCTEI TAKMM POIUTEIIEM IpeaycMoTpeHbl CemMeii-
HBIM KOJEKCOM.

CornacHo ct. 66 CK P® podumens, npoxcusaroujuii omoenvto om pebenka,
umeem npaso Ha.

— o01IeHue ¢ pedbeHKOM;

— yYacTHe B €r0 BOCIIMTAHUMN;

— pelIeHre BOIIPOCOB MOIyUYeHUs peOeHKOM 00pa30BaHu;

— TMoJy4eHre MH(GOPMAIIMU O CBOEM peOeHKe U3 BOCITUTATEIbHBIX yUpe-

XOECHUN, MEIULIMHCKUX OPraHU3alNii, YIPEKICHUIN COLIMATIbHON 3a-
IIATH HaceJIeHNs W aHAJOTUYHBIX OpTaHu3alnii. B mpemocraBneHnn
WH(OPMAIIMN MOXET OBITh OTKa3aHO TOJIFKO B CIydac HAIMIUS YTPO-
3BI TSI KU3HU M 3M0POBhs peOeHKA CO CTOPOHBI POIUTEIIS.

Tax, cormacHo cT. 22 MenepanbpHOro 3akoHa ot 21 Hostopst 2011 r. Ne 323-
d3 «O6 ocHOBax OXpaHbI 3I0pOBbs TpaxaaH B Poccuiickoit Menepaimm»
KaXXIbIi UMEET IPaBO MOJYYUTh B JOCTYITHOM TSI HETO (popMe MMEIOITYIOCS
B MEIMIIMHCKOI OpraHM3aluy TH(POPMAIIAIO O COCTOSTHAM CBOETO 3M0POBbSI,
B TOM YMCJI€ CBEICHUS O pe3yIbTaTaX MEINIIMHCKOTO 00CIeIOBAHMSI, HAJIM -
YUK 3a00J1eBaHUsI, 00 YCTAHOBJICHHOM IMAaTHO3E U O IIPOTHO3€ Pa3BUTHSI 3a-

" Cwm.: CyneOHast mpakTHUKa 1Mo ceMeiHbIM criopaM / Pyk. koi. cocrt. I1.B. KpalieHuHHUKOB.
C. 169—-170.

: Nudopmanus o aene (mo marepuanam [loctaHoBineHus EBponeiickoro Cyna nmo npaBam
yenoBeka oT 29 Hos6pst 2007 1. Ne 37614/02) // Poccuiickast xponuka Esporneiickoro Cyna.
2008. Ne 4.
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OoJIeBaHMSI, METOIAX OKa3aHUS MEAUIIMHCKOM ITOMOIIH, CBSI3aHHOM C HUMU
PUCKe, BOBMOXKHBIX BUIAX MEIUIIMHCKOTO BMEIIATEIHCTBA, €TI0 IOCIICACTBI -
SIX ¥ pe3yJIbTaTaX OKa3aHUsI MEIUITMHCKOM TTOMOIIIH.

HHbopmaIms o COCTOSTHIH 300pOBbsI TPaXKIaHWHA TIPEIOCTABIISICTCS EMY,
a B OTHOIIICHWH JINII, He JOCTUTIINX Bo3pacTa 15 jieT, u rpaxxaaH, Ipu3HaH-
HBIX B YCTAHOBJICHHOM 3aKOHOM TOPSIAKE HEAeeCIIOCOOHBIMM, — WX 3aKOH-
HBIM TIPEICTABUTEISIM JICUAITIM BPauoM YUIH IPYTUMM MEIUIIMHCKUMU pa-
OOTHUKAMU, IPUHUMAIOIIMUMHU HETIOCPEACTBEHHOE YYaCTUE B MEAULIMHCKOM
ob6cnenoBaHum U iedeHuu. [1o noctrxkeHnu Bo3pacta 15 jiet pedbeHOK BIipaBe
CaMOCTOSITEIIBHO OIIPeIeIISITh, KTO MMeeT IIPaBo Ha MHMOPMAIIUIO O COCTOSI -
HUU ero 310poBbsl. B ciiydae BbisgaeHuss BUY-undekiimm y HecoBepiieHHO-
JIETHETO B Bo3pacTe 10 18 jrer, a Takke y uiia, IpU3HAHHOTO Heleecoco0-
HBIM, PAOOTHUK MEIMIIMHCKOM OpraHMU3alliy YBEIOMIISIET 00 3TOM OITHOTO U3
poauTesIeit Wi MHOTO 3aKOHHOTO IPEACTABUTEISI TAKUX JIUI] B COOTBETCTBUU
c 1. 2 cT. 13 ®enepanpHoro 3akoHa oT 30 mapta 1995 . Ne 38-P3 «O mpe-
IyTIpeXIeHN pacrpocTpaHeHus B Poccuiickoit Deaepariim 3a001eBaHNS,
BBI3EIBAEMOTO BUPYCOM MMMYyHoAedumTa yenopeka (BUY-uabeKIImm)».

B cootBetcTBUM C 1. 2 ¢T. 66 CK PD poaurenu BripaBe 3aKJIIOYUTH B TTUCh-
MEHHO¥ (hopMe corjalieHre O TOPSIIAKE OCYIIECTBIEHUS POAUTEIbCKUX ITPaB
poIUTENIeM, TIPOKUBAIOIINM OTIEIHHO OT pedeHKa. HoTapranbHoe ymocToBe-
pEHIME TaKOTO COTJIAIICHNUSI He SIBJIIeTCs 00s13aTeIbHBIM. B cornmamreHun yka-
3BIBAIOTCST BPeMsI, MECTO, TIPOIOIKUTEILHOCTD OOIIEHNS, IIOPSIIOK TAKOTO
0011IeHUS, BOBMOXHOCTb IPUCYTCTBUS IPYIUX U1l U T.11. [Ipu aTOM ponuTte-
JIV TOJKHBI YYUTHIBATh MHEHIE PEOCHKA, €T0 PeXXNM, MHTepeChl. 3aKOHOIA -
TEJICTBOM HE YKa3aH BO3PacT, C KOTOPOTO PEOCHOK BIIPABE CaMOCTOSITEIIhb-
HO pelIaTh BOIIPOC O TTOPSIAKE OOIICHMS ¢ pOOUTEISIMHA. B ToM cirydae, eciu
peOEHOK He KeJlaeT TaKOTO OOIIMEeHUsI, OH He MOXET OBITh IIPUHYKICH, T10-
CKOJIBKY IIJISI HETO 3TO IIPaBO Ha OOIIEeHNE, a He 00sI13aHHOCTD, KOTOPYIO OH
TTOJKEH UCITOTHSITh.

Ecau ponuteny He MOTYT IPUIATH K COTJIAINICHUTO, BO3HUKIIINIA CTIOp pa3-
pEIIaeTCs CYIOM IT0 TPEeOOBAHMIO POIUTEIICH MIN OTHOTO M3 HUX C yIacTHUEM
OpraHa OIeKH M MOIeYnTeIbCcTBA. OpraH ONeKH 1 ITOIeYNTEIbCTBA JOJIKCH
MIPeACTaBUTh CBOE 3aKJII0UCHIEC HA OCHOBAHNH aKTa OOCJICIOBAHUS YCIOBUIA
XKNU3HU peOeHKa.

B 11. 8 moctanosnenus ITienyma Bepxosrnoro Cyna PD ot 27 mast 1998 r.
Ne 10 «O mpuMeHeHNHN CyTaMy 3aKOHOIATEIBCTBA TIPU pa3pellIeHUH CIIOPOB,
CBSI3aHHBIX C BOCIIMTAaHUEM JCTei» JaeTCs CIeAyIolee pa3bsICHEHNE OTHO-
CHUTEJIBHO OMpeIeICHMS TOPSIIKa OOIIEHUS POIUTEISI, TIPOXKUBAIOIIETO OT-
IIeJIbHO OT pebeHKa. McxXos 13 mpaBa poauTeNIsl, ITPOXUBAIOIIETO OTACIBHO
OT pebeHKa, Ha OOIICHNE C HUM, a TaKKe N3 HEOOXOIMMOCTH 3aIITHI IIpaB
1 MTHTEPECOB HECOBEPIIICHHOJICTHETO IIPY OOIIEHUH C 3TUM POIUTEIIEM, CYILY
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C YUIETOM OOCTOSITEILCTB KaXKI0TO KOHKPETHOTO JiejIa CIeAYEeT OIPEeHeIsTh
ITOPSIIOK TAKOTO OOIIEHMS (BpeMsI, MECTO, TIPOIOKUTEILHOCTh OOIICHMS
1 T.I1.), U3JI0KHB €T0 B PE30JIIOTUBHOM YAaCTH PEIICHMSI.

[Ipu ompeneseHUN MOPSIAKA OOIICHUS POOUTENIS ¢ peOCHKOM IIPUHM -
MaroTCsI BO BHUMaHME BO3pacT peOeHKa, COCTOSIHIE €ro 3M0POBBS, IIPUBSI-
3aHHOCTH K KaXXIIOMY U3 POOUTEJICH W APyTHe OOCTOSITEIbCTBA, CIIOCOOHBIC
0Ka3aTh BO3ICUCTBUE Ha (PU3MUIECKOE U TICUXUIECKOE 3I0POBhe peOCHKA, Ha
€ro HpaBCTBEHHOE pa3BUTHE.

B HEKOTOPEIX cTydasX pOOUTEIN MOTYT OBITh OTPAHNYCHBI B pean3allii
cBoux IpaB. Hampumep, Korma obiieHne pedbeHKa ¢ OTASIBHO ITPOXKUBA0-
IIAM POOUTEIEM MOXKET HaHEeCTH Bpell peOeHKY, CyI B COOTBETCTBHM C 1I. 1
cT. 65 CK P® BripaBe 0TKa3aTh 5TOMY POIMTEIIO B YIOBIETBOPEHNH NCKA 00
oIpelesIeHUH TTOPSIAKA €T0 YYaCTHS B BOCIIMTAHUM peOeHKa (HarpuMep, Ko-
IJ1a OMUH POAUTENIh HACTpanBaeT peOeHKa IIPOTUB IPYTOro POIUTENIS, TPY0O
pa3roBapuBaeT ¢ peOEHKOM U T.I1.).

CornacHo 11. 3 c1. 66 CK P® B citydae 310CTHOTO HEBBIITOJTHEHUS pelle-
HUS CylIa poIuTesIeM, C KOTOPHIM IIPOXUBaeT peOeHOK (HampuMep, He JTaeT
IPYTOMY POIUTENIO BUACTHCSI C peOCHKOM), CYI IT0 TPeOOBAHUIO POTUTEIIS,
IIPOXUBAIOIIETO OTAEIHHO OT PEOCHKA, MOKET BRIHECTH PEIIICHHE O Iepe-
Jade eMy peOeHKa. DTOT BOIIPOC pellaeTcs UCXOIs U3 MHTEPeCOB pedeHKa
1 C YIeTOM MHEHMS peOeHKa.

HexkoTtoprle 0COOEHHOCTH MPUCYIIHU MTOPSIAKY OCYIICCTBICHUS POIM-
TEJIBCKUX MIPAB HECOBEPLIEHHOJETHUMU POAUTEISIMU. HecoBepilleHHOIETHYE
POINTENT HEPEIKO TAKIKE SBJISIOTCS IEThMHU, 32 UCKITIOUCHHIEM CIIyJaeB IIpH-
00peTeHNs TTOJTHOM TPaskIaHCKOM IeeCIIOCOOHOCTH ITyTeM BCTYIUICHUS B Opak
WM SMaHCUIIALUK. B TO Xe BpeMsl y TaKUX «IeTeil» MMEIOTCS IPaKTUIECKU
Te Xe caMbIe POIUTEIBCKHUE IIPaBa, YTO M Y COBEPIICHHOJICTHUX POIUTEIICH.
OmHako 3aKOHOIATeIb TOBOPUT HE O TIpaBe Ha BOCIIMTAHKWE HECOBEPIIICHHO-
JICTHUMM CBOMX JCTEHi, a O IIpaBe Ha yU4acTHe B BOCIIMTAHWH, ITOApa3yMeBasl,
YTO OCHOBHOE BOCIIMTAaHUE AeTeil OYIyT OCYIICCTBIISITh IPYTHe JIUila, Ha3Ha-
YeHHEBIC ONIeKyHaMM, TIPEKIe Bcero 6adyIka 1 AemyInKa.

Hecosepuennonemuue pooumenu umerdom npaso:

— COBMECTHO IIPOXXHUBATH C peOCHKOM;

— Yy4acTBOBATh B €T0 BOCITUTAHWN;

— MPU3HABaTh 1 OCIIAPUBATh CBOE OTIIOBCTBO I MATEPUHCTBO HA OOIINX
OCHOBAHMSIX;

— TpeboBaTh MO MOCTIDKCHUM UMU Bo3pacTa 14 J1eT yCTaHOBIICHUS OT-
IIOBCTBAa (MAaTepUHCTBA) B OTHOIICHWU CBOUX ACTEil B CyIcOHOM
TOPSIIKE.

B coorBercTBuu ¢ . 2 c1. 62 CK P®D HecoBeplieHHOJIETHUE POINTE -

JIM, HE COCTOSIIINE B OpaKe, B CJIydae pOXICHUS Y HUX peOeHKa 1 IIPU yCTa-
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HOBJICHNY MX MaTePMHCTBA W (MJIM) OTIIOBCTBA BIIPaBE CAMOCTOSITEIHHO
OCYILIECTBJISATh POAUTEILCKHUE IIPaBa 10 JOCTUKEHUU MU Bo3pacTa 16 JieT.
J10 1OCTHXEHUSI HECOBEPIIEHHOJIETHUMHU POAUTEISIMU Bo3pacTta 16 JieT pe-
OCHKY MOXKET OBITh Ha3HaUYeH oneKyH. [1oToxKeHMsT MTaHHO HOPMBI BCTYyTIa-
10T B ITpoTuBopeune co cT. 26 1 28 'K PD. HecosepiieHHOIETHIE POIUTETN
I10 TOCTMXEHUU UMU Bo3pacTta 16 JieT BIipaBe CaMOCTOSITEIbHO OCYIIECTB-
JISITh POIUTENIBCKIE TIPaBa, KOTOPHIE BKIIFOYAIOT B Ce0sI, COrMTacHO II. 1 cT. 28
I'K P®, mpaBo coBepiiaTh CIEJIKM OT UMEHU CBOUX MaJoJIeTHUX neteii. [1pn
5TOM, He OYIy4M ITOJTHOCTBIO MeeCIIOCOOHBIMU (33 NCKITIOUCHUEM POIUTE-
JIeil, COCTOSIIIMNX B Opake, 1 SMaHCUIIUPOBAHHBIX), HECOBEPIICHHOJIETHHE
POIUTEIN He BIIpaBe COBEPIIATh O3 COTJIacs CBOUX POAUTEICH (MHBIX 3a-
KOHHBIX IIpeICTaBUTENei) CAENKU, IIpeaycMoTpeHHble I1. 1 ¢T. 26 TK P®.
Taxk, HecOBepIIEHHOJIETHUI POIUTEIb HE MOXET 0€3 COTIACHSI CBOETO PO-
IUTEIIS IIPOJATh CBOIO KBAPTUPY, HO MOXKET PACIIOPSIKATHCS MMYIIIECTBOM
CBOETO pebeHKa, B TOM UMCJIC U HeABMKUMBIM (C COTJIacHs OpTaHa OIeKU
¥ TIOTICYNTEIHLCTBA).

CornacHo a63. 3 1. 1 c1. 65 CK P® poauTtenu, OCyIIeCTBISIIONIME POIK-
TeJIBCKIME TIpaBa B yIepd IMpaBaM U MHTepecaM AeTeli, HeCYyT OTBETCTBEHHOCTD
B YCTAaHOBJICHHOM 3aKOHOM ITOPSIIKE.

CeMeiTHbII KOAEKC YCTAaHABIMBACT CIICIYIOLINE (opMbl OMEEemMCIMEeHHOCI:

— JAuuieHue pooumenvbCcKux npas;

— 0epanu1eHue pooumenvCKux npas;

— omobOpanue pebeHKa 6e3 0epanuterus Ul AUueHus pooumenscKux npas.

HauGonee pacipocTpaHEeHHO CAHKLIUEN SIBJIIETCS JIUILEHUE POJUTEb-
CKUX IIpaB.

JInmeHne poanTEIbCKHUX IIPaB — 3TO KPaifHsIS Mepa OTBETCTBEHHOCTH,
KOTOpas MPUMEHSIETCS B UCKITIOUUTEIIFHBIX CIIyJasx 3a COBEPIICHUE POIM -
TEJIIMUA BUHOBHOTO TIPABOHAPYIIICHNS B OTHOIIEHUH CBOUX meTeil. OToenn-
HBIC 3JIEMEHTHI JIMIICHUS] POIUTEILCKUX TIPAB MOXHO HAWTH B TOPEBOJIIO-
IMOHHOM 3aKOHOIATEIbCTBE, KOTOPOE He 3HAJI0 MHCTUTYTOB JIMIIICHUS UITN
OrpaHMYCHUSI POAUTEICKUX ITpaB. Pomurensckas BiacTh ObUIa Oe3ymped-
Ha ¥ IIpeKpaliajach eIMHCTBEHHO €CTECTBEHHOI CMEPThIO MIIM JIUIICHM -
€M BCeX IIpaB COCTOSIHMS, KOT/Ia IeTH He CJIeH0BAIN B CCHUIKY 3a POIUTEISI-
mu. Hu coBepimeHHBIN BO3pacT, HU BCTYIDICHUE B OpaK, HU XO3SIMICTBEHHAS
WJIN CTy*KeOHasI He3aBUCUMOCTD TUTSTU, HU TSKKOE TIPECTYIJICHUE POIM-
TeJieil (ecIM OHO He BIICKJIO 3a COOOM JTUIIICHMS BCEX IIPaB COCTOSIHUS ), HA
OYECBUIHASI OTIACHOCTh OT POAUTEIBCKON BIACTH IS IETEil He Topaxkaan
5TOM BJIaCTH. 31eCh CKA3bIBAJICS ATPHUAPXATbHBIN B3IJISII HA 3HAYCHUE PO-
JIUTETBCKOTO aBTOpUTETA'.

" Cm.: 3aeoposckuit A.M. Kypc cemeiiHoro nipasa. C. 248—250.
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Kak Haka3zaHue 11T poouTesIei MX BIACTh IMpeKpalianach B CIydae oc-
TaBJICHUSI CBOUX JIETeH, CBOMHUYIECCTBA TOYePU ¥ KPOBOCMEIIICHMS IIPU BCTYII-
JICHUH OTIIAa MJIA MaTepy BO BTOPOI OpakK, 3JI0YIIOTPEOICHUS pOIUTEIBCKOMN
BJIACTBIO'.

Poccuiickoe cemeitHoe 3akoHomareabctBo 1918 u 1926 rr. moapo6HO He
PETyIMPOBAIO BOMPOCHI TUIIEHUS POAUTENBCKUX ITPAB, OTPAHUYUBASICh TEM,
YTO 3TH BOIIPOCHI OBLIN MOIBEIOMCTBEHHBI CYIy, U POOUTEIN, JTUIICHHBIC
POIUTENTBCKMX IIPaB, COXPAHSUIN IIPaBO Ha OOIIEeHUE ¢ peOCHKOM (eClTd 3TO
He OKa3bIBaJIO MaryoOHOTO BO3ACHCTBHUS Ha HETO), a TAKXKe 00SI3aHHOCTD CO-
IepXaTh peOeHKa.

IIpasosas cyuHocmo auweHus: poouUmenbCKux npas Cocmoum 6 NPeKpauieHuu
podumensckux omuouieHui (IpaB M 00SI3aHHOCTEH B OTHOIIICHMSIX MEXKITY PO-
IUATEJIIMU U IETbMU), 32 HEKOTOPHIMU UCKITIOUCHUSIMMU.

YcnoBussMu IpUMeHEHUS TAKOM OTBETCTBEHHOCTH SIBIISIIOTCS:

1) mpemycmotpenHoe cT. 69 CK P® npaBoHapylieHre poauTesIeH 110 OT-

HOIIIEHUIO K PeOCHKY, a B HEKOTOPHIX CIIyJasiX — OIPYTUX CBOMX IETCH
WX CyTIpyTa B (hopMe IeCTBUS MU O0e3IeiICTBHS;

2) BUHOBHOE AestHHE (B 1. 12 mocraHoBieHus [Ineryma BepxoBHOro
Cyna P® ot 27 mast 1998 1. Ne 10 «O mpuMeHeHUM cynaMy 3aKOHOIa-
TEJIbCTBA TIPX Pa3pellIeHUH CIIOPOB, CBSI3aHHBIX C BOCITMTAHUEM JIe-
Teli» pa3bsICHSIETCS, YTO HE MOTYT OBITh JTUIIIEHBI POIUTEILCKUX IIPaB
JINIIA, HE BBIIOIHSIONINE CBOU POIUTEIBCKIE 00SI3aHHOCTH BCJIEI -
CTBUE CTCUCHUS TSKEIBIX OOCTOSITEIBCTB U 10 IPYTUM IIPUYMHAM,
OT HUX He 3aBUCAIINM (HampuMep, IICUXUISCKOTO pacCTPOCTBA UITH
MHOTO XpOHNYECKOTO 3a00JI¢BaHNsI, 32 NICKIFOUCHHIEM JIUII, CTPaIaro-
IIAX XPOHMIECKUM aJIKOTOJIM3MOM WMJIM HapKOMaHuel). B ykazaHHBIX
CIIyJasix, a TaKKe KOrma Ipy PpacCMOTPEHMH Jiejia He OyIeT YCTaHOB-
JICHO JOCTaTOYHBIX OCHOBAHMI IIJIST TUIICHUS pOIUTENeil (OTHOTO 13
HHUX) POIUTEIBCKUX IIpaB, CYII MOXET BEIHECTH pellleHre 00 0ToOpa-
HUU pebeHKa 1 Tepefade ero Ha IoIedeHe OPraHOB OIEKU U IOTIe-
YUTENIBCTBA IIPU YCIIOBUM, YTO OCTABJICHIE peOeHKA Y POIUTEIICH oIac-
Ho s Hero (1. 2 ¢T. 73 CK));

3) HapyLINUTENh HE JIMIIEH IeeCIIOCOOHOCTHU (HEeAeeCIIOCOOHBIN MOXKET
OBITh OTPAHUYCH B POIUTEIHCKUX TIPABAX);

4) peOEeHOK He JOCTHUT COBEPIICHHOJICTHS.

Henb3s MUIITh poIUTEeIbCKUX IIPAaB B OTHOIICHUHN €IIl¢ HEe POXMBIINX-

Cs IETEN.

OcHosanus 045 AuMeHUs poOUMenbCKUX npae peayCMOTPEHbI B CT. 69

CK P® u pasbpsgcHennl B 11. 11 IMoctanosnenus Inenyma BepxoBHoro

" Cm.: 3aeoposckuii A.HU. Ykas. cou. C. 248—250.
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Cyna P® ot 27 mas 1998 r. Ne 10. Kak mpaBujio, Ha IIpakTHUKe OTHOBpE-
MEHHO UMEIOT MECTO HECKOJIbKO HIDKETIePEUNCIEHHBIX OCHOBAHUA.

1. Yknonenue podumeneii om 8binoaHeHus: pooumensckux oos3aHHocmell.
OnHO M3 caMbIX PACTIPOCTPAHEHHBIX OCHOBAHUI BHIPAXKAETCSI B OTCYTCTBUM
3a00Thl 0 HDABCTBEHHOM U (DU3MYECKOM Pa3BUTUM AeTeil, 00 UX 00y4eHUH;
B YMCJIe TAKMX OCHOBAaHUI TaKKe OCTaBJIICHUE IeTeil 6e3 IIpucMoTpa, 3710-
CTHBI HETUTATEX aJTMMEHTOB.

2. Omkas 6e3 yeajicumenvHvlX NPUHUH 83Mb C80e20 pebeHKa U3 POIUIIb-
HOTO J0Ma JIM00 U3 UHOTO JIeYeOHOTO, BOCTIUTATEIbHOTO YUPEKACHUST WU
W3 IPYTUX aHAJIOTUYHBIX OpTaHu3alnii. B kauecTBe yBaXXUTETbHBIX TPUUNH
MOTYT OBITh PU3HAHBI HEBO3MOXXHOCTH 3a0paTh peOeHKA BCIIEACTBUE OTCYT-
CTBUSI YCIIOBU [UTSI TTPOKMBAHUS, POXKIEHNE peOeHKa OEXKEHKOM, JINLIOM, HE
WMEIONIUM IPaxIaHCTBa, padOTHI, U T.11. [1pu TUIIIeHUN pOAUTETHLCKUX TTPaB
B CBSI3M C TEM, UTO POIUTEN OTKA3bIBAIOTCS B3ATh PeOEHKA U3 POMUIBLHOTO
JIoMa WJIX UHOTO JIETCKOTO YUPEKACHUSI, Cy/ JOJIKEH BBISICHUTh OTCYTCTBUE
YBaXUTETbHBIX TpuurH. Tak, [IpyuMopcKrM KpaeBbIM Cy/IOM OBLJIO OTMEHE-
Ho petieHue [TepBopeueHCKOro pailloHHOTO Cy/a O JIUIIIEHWH OTIa pebeHKa
POIUTENTHCKUX MTPAB B CBSI3U C TEM, UYTO OH 0€3 yBaXKUTEIBHBIX MPUUNH HE 3a-
Oupaet 104b U3 AETCKOTO MoMa. JloKa3aTesbCTB TOTO, YTO OTBETUUKY TIPE/I-
Jlarajioch 3a0path OYb U3 IETCKOTO TOMa, HO OH OTKa3aJics, B fiesie HeT. OT-
BETYMK CCBUIAJICS HA TO, YTO OH HE MMEET BO3MOXKXHOCTH 3a0paTh pebeHKa,
TaK KaK ero CeMbsI M3 TSITU YEIOBEK MTPOKMBAET B OMHOKOMHATHOM KBapTH-
pe, a MPOXWBaHUE TIOUYEPU OTIETHHO B KMJIOM TTOMEIIEHNU, Ha KOTOPOE OHA
COXpaHSIeT MPaBo, B CUJTY ee Bo3pacTa HeBo3MoxHO. [IpencraBnenHoe otie-
JIOM 00pa30BaHUsI AAMUHKUCTPALIUY palioHa 3aKJII0OUEHNE TI0 paccMaTpUBae-
MOMY CYIOM BOIIPOCY HE COAePKajao CBEICHUI O MPUIMHAX, IT0 KOTOPHIM
oTell pebeHKa HE 3aHUMAETCSI €TO0 BOCTIUTAHMEM, a TAKXKE O XKWINIITHO-ObI-
TOBBIX U MAT€PUATbHBIX YCIIOBHSIX OTBETYMKA' .

3. 3noynompebnenue ceoumu pooumensCKUMU RPAGamu, m.e. UCHOAb308aHUE
amux npae 6 yuepb unmepecam demeii. Haripumep, co3nanue mpernsiTCTBUN
B 00yY€HWU, CKJIOHEHHUE K TTOTIPOIIAHNYECTBY, BOPOBCTBY, TIPOCTUTYIINH,
ynoTpeOIeHNIO CTUPTHBIX HATTUTKOB UM HAPKOTUKOB U T.T1.

4. XKecmoxkoe obpawenue ¢ demvmu. Takoe OTHOIIIEHNUE MOXET MPOSIBIISITHCS
HE TOJIbKO B OCYIIIECTBICHUU POAUTEISIMUA HACWITNSI HAJl AETbMU JTMOO B TTOKY-
IIEHUW Ha WX TOJIOBYIO HEITPUKOCHOBEHHOCTh, HO I B TPUMEHEHWY HEIOITY-
CTUMBIX CTIOCOOOB BOCIIMTAHUSI, B TPYOOM, TPEHEOPEXKUTETHHOM, YHIKAIO-
IIIEM YeJIOBEUECKOe JOCTOMHCTBO OOPAIlEHUH C IEThbMU, OCKOPOJIIEHUY WIN
aKCIUTyaTamu aeteit. Hacuime MoxeT ObITh Kak (pM3UIeCKUM, TaK U TICU-
xrueckuM. [Tox husnyeckum HacWIMeM MMOHUMAETCs PeaJIbHOE WITA TTIOTeH-

" Cm.: Cyne6Hast mpakTuka no ceMeiinbiM criopam. C. 108—109.
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MaTbHOE TIPUIMHEHNE (PM3NMIECKOTo Bpena (HapylleHNne aHaTOMO-(U310-
JIOTMYECKOM IEeJIOCTHOCTH YesloBeKa). [1o xapakTepy OHO MOXKET BBIPAsKaThCS
B HAaHECEHUU yIapoB, T000EB, paHEHUI 1 B THOM BO3ICHCTBUM Ha HApy>KHBIC
TIOKPOBHI TeJIa YeJIOBEKa ITOCPEICTBOM ITPUMEHEHMS (PU3NIECKOM CHITBL, OPY-
JKMST JTMOO MHBIX IPEIMETOB, JKUIKOCTHBIX, CHIITYYHX BelecTB 1 T.1. [Tcuxide-
CKO€ HACWJIME MOXET BKITFOUATh B Ce0SI TPUIMHEHHE TYIIIEBHOM VI TICUXITIC-
CKOI1 TpaBMBI, a TAKIKE OTPAaHICHIE CBOOOIBI BOJICU3bSIBIICHUS (HE3aBUCHMO
OT peaJbHOCTU HACTYIUICHMST (DU3MUIeCKOro Bpeaa). Pusndeckoe HaCUIINE
1 TICUXWYeCKOe HACHIIHE, KaK IPAaBUJIO, B3aMMOCBSI3aHBI MEXIY COOOIA.

5. XpoHuueckuii ankoeoausm uiu HApKOManus, YTO JOJKHO ObITh TOATBEP-
KICHO MEAUIIMHCKUM 3aKitoueHreM. [1pn3HaHue OTBeTYNKA OTpaHUICHHO
JIeeCIIOCOOHBIM IIPY 3TOM He 00513aTeIHHO.

6. Cogepuuerue yMblACHHO20 NPECMYNACHUS NPOMUE HCUSHU UAU 300P06bS
coux demeil AUOO NPOMUB HCUZHU UAU 300POBbsL CYNpyea, 9TO JTODKHO OBITH yCTa-
HOBJIEHO MpUroBopoM cyna. [1pu aTom popma yMbIciia 3HAaUEHUST HE UMEET.

JInmeHne poouTeTbCKUX IIPaB BO3MOXHO TOJBKO B CYIeOHOM TOPSIIKE.
Hena o TUIIEHUW POIUTEIbCKHX IIPAaB PACCMATPUBAIOTCS pAiOHHBIMU CyIa-
M (11. 4 4. 1 ct. 23, ct. 24 I'TIK). TeppuropuaabHast HOACYTHOCTH OIIpee-
JISICTCSI MECTOM XKHMTEJIbCTBA OTBeTIMKA. JIMIIa, KOTOpBIe MOTYT ITOIAThH 3asIB-
JIEHWE O JIUIIEHUN POIUTENLCKUX MpaB, orpeneiaeHsl B 1. 1 ¢t. 70 CK P®.
K Hum otHOCHATCS:

— OIWH U3 POIUTEJICH He3aBUCHUMO OT TOTO, IIPOKUBACT JIM OH BMECTE

¢ pebeHKOM,;

— JIWIIa, 3aMEHSIOIINE POIUTENCH: YCHIHOBUTEIN, OIIEKYHBI, TTOTICUH -
TeJIN, TIPUEeMHBIC POTUTEIIN;

— TIPOKYpOp;

— TMIPeICTaBUTENI OPTAaHOB WJIM OpTaHM3aINii, Ha KOTOPBIC BO3JI0OXKEHBI
00513aHHOCTH I10 OXpaHe IIPaB HECOBEPIICHHOJICTHHX IeTeil (OpraHOB
OITeKH U TIOITEYUTEIbCTBA, KOMUCCHIA 10 IeJlaM HeCOBEPIIIeHHOJIET-
HUX, OpraHu3alui 1151 AeTel-CUpOT U AeTel, OCTaBIIMXCS Oe3 Tmorne-
YeHUS POIUTEIICH, 1 1p.).

B cyne6HOIT mpaKTrKe BOZHUKAJ BOIIPOC: BIIpaBe JIU YIIOJHOMOYCHHBIN

1o TIpaBaM pebeHKa B cyobekTe Poccuiickoit Denepaiiy oOpaTUThC B CYI
B MHTepecax HeCOBEPIICHHOJIETHETO IPaKIaHIHA C 3asIBJICHUEM O JTUIICHUN
OIIHOTO M3 POOUTENIC POIUTEIBCKHX IIPaB, €CJIM TaKOe MOJTHOMOUHE OTIpe-
IeJIeHO B 3aKoHe cyobekTa Pemepanun? [1ocKoIbKy IpolieccyaabHOE 3aKO0-
HOIATeJIbCTBO HAXOMUTCSI B MCKITIOUNTEILHOM BeneHnu Poccuiickoir ®Pe-
Iepalny, a IeMCTBYIOIIee TIPOoliecCyaIbHOE 3aKOHOMATEIbCTBO MCKITIOUACT
BO3MOKHOCTB O0pallleHUs YIIOJTHOMOYEHHOTO IT0 IIpaBaM peOeHKA B CYOBEKTe
Denmepanmu B CyI B MHTepecax HECOBEPIIICHHOIETHETO TpaXkIaHWHA C 3asB-
JICHUEM O JINIIICHUH OTHOTO M3 POAUTENICH POMUTEIbCKUX IIPaB, TO IepeueHb
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Jn, yKa3aHHBIX B1I. 1 ¢T. 70 CK P®, aBisteTcst ucueprbiBatontim (O0630p cy-
neonoii mpakTuku BepxoBHoro Cyna P® 3a Bropoit kBaptan 2004 r. o rpa-
KIAHCKUM IlejlaM, yTBepkaeHHbIN [ToctanoBnernuem [pesunmyma Bepxos-
Horo Cyna P® ot 6 okTs16pst 2004 1.).

O06s13aTeTLHBIM TP PACCMOTPEHUH I O JTUIICHUN POIUTEIbCKUX IIPaB
SIBIISICTCST yYaCTHE B IPOIIecCe MPOKYypopa M OPTaHOB OIIEKU U ITOIICUNTEIb-
CTBa HE3aBUCUMO OT TOTO, TTOIaJI OHM 3asIBJICHUE O JIUIIEHNU POIUTETBCKIX
IpaB WK HeT. Pa3pelieHre CriopoB O JIIIeHUN POIUTEIbCKUX IIPaB OCYIIe-
CTBJISICTCSI CYIOM Ha OCHOBAaHWM aKTa 00CJIeI0OBaHMS YCIIOBHI XXM3HU peOeHKA
1 3aKJIIOYEHMST CO BCEMU COOPaHHBIMU TI0 JIeNTy ToKa3aTeabcTBaMu. K Takum
JI0OKa3aTeIbCTBAM OTHOCSITCS IIOKA3aHMSI CBUACTENICH, 3aKTI0UCHIE IKCITepTa
(HammpuMep, 00 OCBHIETEILCTBOBAHNN peOCHKA B 1IEJISIX YCTAaHOBIICHUS Ha-
HECCHMSI eMY TeJIECHBIX ITOBPEXKICHNI ), MUChbMEHHEBIC TOKA3aTeJIbCTBA (TIPH-
TOBOP CyJa IO ACNIY O 3T0CTHOM YKJIOHCHHNH OT YILIATHI aTUMEHTOB) U JIp.

B ToMm cygae, eciu peOeHOK pOIUTENisl, B OTHOIIEHUH KOTOPOTO ITOTaHO
3asgBiIeHue, JOCTUT 10 JIeT, ero MHeHUE MOXKET OBITh YUTEHO cymoM. OmHaKo
coryacus pebeHKa Ha JTUIICHUE POIUTEIbCKUX IIPaB HE TPEOYETCSI.

B pemrennu cyma o IUIIEeHUN pOIUTEIBCKIX ITPaB TOJLKHO OBITh YKa3aHOo,
KOMY TiepenaeTcss pe0eHOK Ha BOCITUTAHKE: IPYTOMY POIUTEITIO, OPTaHy OIle-
KU 1 TIOTICYUTEIHCTBA WK ONEKYHY (TIOTICYUTEIIIO), €CIIA OH YK€ Ha3HAUCH
B YCTAHOBJICHHOM ITopsinke. Kpome Toro, cya JoJKeH PEeIInTh BOIIPOC O CO-
IepXaHnU peOeHKa.

ITpu HeBO3MOXKHOCTH TIepeaaTh pedeHKa IPYrOMY POIUTEITIO WU B CIIy-
yae JIMIICHUST pOIUTEILCKUX IIpaB 000MX poAdUTeleil, KOTaa OneKyH (110-
TeYNTeIIh) ellle He Ha3HaueH, peOeHOK ITepeaacTCs CyIOM Ha IMOTIeYeHHE Op-
raHa OITeK! U TIOTICYNTEIbCTBA.

[Tpu 3TOM HEOOXOAMMO MMETh B BUAY, UTO Iepeaadya pedbeHKa Ha BOC-
IMUTaHNE PONCTBEHHUKAM U IPYTUM JIMIIAM IOITyCKAaeTCs TOJBKO B CIydae,
KOTIJIa 3TH JINIIa Ha3HAYCHBI €T0 OTIEKYHAMHU WJIX TTOTICUNTEIISIMI.

IIpu rrepemaue pedeHKa Ha IIOTICYCHIE OPTAHOB OTICKH U TTOITCYNTEIHCTBA
(. 5cr. 71, ct. 121 CK) cymy He clleayeT pemiaTh BOIIPOC O TOM, KaK TODKHA
OBITH OTIpeIe/iecHa 3TUMU OpraHaMM Cyab0a pebeHKa (TToMellleHIe B IETCKOe
yapexneHune, MKOIy-UHTepHAT, Ha3HAaUeHUE OMEeKYHa U T.I1.), IIOCKOJIBKY
BBIOOp crIoco0a yCTpO#CTBa IeTeil OTHOCUTCS K KOMITETCHIINN YKa3aHHBIX
BBIIIIC OPTAHOB.

B tedenme Tpex mHEH co OIHS BCTYIUICHUS B 3aKOHHYIO CUJTY PEIICHUS
Cyla O JIMIIEHUN POIUTEIHLCKUX TIPaB CyI 00s13aH HAIIPaBUTh BBIIIUCKY M3
3TOTO PEIIeHUS B OPTaH 3arca Io MeCTY TOCYIapCTBEHHOM PETUCTPAIIUN PO-
XKIEeHUsT pedeHKa.

JInmeHne poouTEILCKUX MPAB ABISICTCS UCKITIOUNTEILHOM MEpOit 1 Biie-
YeT 3a C000i1 yTpaTy pOAMTEIISIMA He TOJBKO TeX IpaB, KOTOPhIC OHM MMeE-
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JIN 10 JOCTVKEHMST IeThbMH 18 JIeT, HO M IPYTUX, OCHOBaHHBIX Ha (haKTe POJI-
CTBa C pe0EHKOM.

ITlocnedcmeus auutenus: pooumenscKux npagé MOTyT OBITh KJIacCU(PUIIPO-
BaHEI 10 OTPACIEBOMY IIPU3HAKY KaK IIPEeIyCMOTPEHHEIE:

a) CeMEUMHBIM 3aKOHOIATEIHCTBOM;

0) TpaXmaHCKUM 3aKOHOAATEJIbCTBOM (HACICACTBEHHBIM, XKUIUIITHBIM);

B) TPYIOBBIM 3aKOHOAATEIHCTBOM M 3aKOHOIATEILCTBOM O COIIMAIBHOM

o0ecrieueHnu;
I) aIMUHHCTPATHUBHBIM 3aKOHOMATEIHCTBOM.
Tak, ponutenu, TUIIEHHbIE POAUTEILCKUX MIPaB, TEPSIIOT ITPABO Ha:
— BOCIIUTaHUE;
— TMIpeICcTaBJICHNE U 3aIIUTy MHTEPECOB ACTEi;
— uCTpeOOBaHUE NETEH OT APYTUX JIULI;
— Jady corjacus Ha yChIHOBJIeHME. [1pu 3TOM YCHIHOBIICHIIE BO3MOXHO
He paHee NCTEYCHUS IIIeCTH MECSIIIEB CO THSI BEIHECEHMST PEIIeHUS CyIa
0 JINIIIEHUM POAUTEIIHCKUX IIPaB;

— Jady corjiacHs Ha COBepIIeHME COSIOK IeThbMH B Bo3pacTe oT 14 mo 18
JIeT;

— aJIMMEHTHI OT COBEPIICHHOJETHUX IETCIA;

— Jady corJIacHsI Ha SMaHCHIIAIINIO;

— TIOJIy9eHUe ITOCOOMI, IEHCUOHHOE 00eCIIeYeHIE TIOCIIe CMEPTH IETel;

— HacJIeIOBaHUE I10 3aKOHY.

CornacHo cT. 91 KK P® numreHne poauTeIbCKUX MIPaB SIBISIETCS OCHO-
BaHMEM JUTSI BBICEJICHNS 13 XKUJI0TO IIOMEIIeHUS POIUTEIICH, TUIIEHHBIX PO-
IUATETbCKUX TIpaB, €CJIM COBMECTHOE ITPOXKMBAHUE STUX TPakIaH ¢ JCTbMU,
B OTHOIIICHNY KOTOPBIX OHU JINIIIEHBI POIUTEIbCKUX IIPaB, IPU3HAHO CYIOM
HEBO3MOXHEIM. B TOM ciydae, eciu pomuTenn U IeTU MPOKUBAIOT B KBap-
THUpE WK ToMe, TIpUHAIIeKaIleM UM Ha IIpaBe 00IIeil COOCTBEHHOCTH, MU
COOCTBEHHUKOM XKIJIOTO TTIOMEIIECHUS SIBJISICTCS CaM POIUTEINb, JTUIICHHBIN
POIMTEILCKUX TIpaB, 3aKOHOMATENIb He TIpeAyCcMaTPUBAcT JIUIICHUE POIH-
TeJIbCKUX ITPaB COOCTBEHHMKA KMJIbsI B KAU€CTBE OCHOBAHMS TIPEKPAIICHMS
TpaBa COOCTBEHHOCTH Ha XXMJIO€ IIOMEIICHIE, TTO3TOMY U BEICEJICHUE ero He-
peasibHO. B ¢ty HeBO3MOXHOCTH IIPOKMBAHUS COBMECTHO C POIUTEIIEM, JIM-
IIEHHBIM POIUTEIBCKIX IIPaB, PEOCHOK ITePECEISICTCSI KO BTOPOMY POIUTEITIO
(ecm TIOCTICMHUIA TTPOXKUBACT OTISILHO) MIIM Ha IUIOMIAAb OTleKyHa (T1oIre-
quTessT). B Takoit cutyanum 3a pedeHKOM COXpaHSIETCS TIPaBO COOCTBEHHO-
CTHU Ha XUJIoe TIOMeIIeHIe, IIPUHAIIeXKaIlee eMy U POIUTENIIO Ha TIpaBe 00-
IIeit COOCTBEHHOCTH.

B uncne orpaHMYeHMI, TIPEIyCMOTPEHHBIX TPYIOBBIM 3aKOHOIATEIbCT-
BOM M 3aKOHOIATEJIbCTBOM O COIIMATbHOM O0ECIIeUeHUN, — IIpeKpalleHnIe
mpaBa Ha:
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— TMIPemoCTaBJICHNE JOMOIHUTEIBLHBIX OTITYCKOB, YCTAHOBJICHHUE JIBIOT-
HBIX PEXKMUMOB TPYIa U Jp.;

— TMpemocTaBJICHHE OTITyCKa IO YXOMIY 3a peOCHKOM A0 JOCTHKCHUS UM
TPEXJICTHETO BO3PACTa;

— YCTaHOBJICHHE HEIIOJHOTO paboyero IHS MM HEMOJTHON pabodei
HeIeu;

— TIOJy4YeHUE ITOCOOUS TT0 YXOay 3a PeOEHKOM JI0 JOCTVKEHUS UM BO3-

pacTa IoyTopa JIeT 1 IIp.

ITockoabky B cootBeTcTBUM C 11. 2 ¢T. 71 CK P® nuimmeHne poauTeabcKux
IIpaB HE OCBOOOXKIAET POTUTENISI OT 00SI3aHHOCTHU CONIEPKaTh CBOETO peOeH-
Ka, cyaI B cooTBeTcTBUU C 1. 3 ¢T. 70 Komekca mipu paccMOTpeHUH Iejia O JIM-
IIEHUU POAUTEIHCKUX IIPaB pPelllacT M BOIIPOC O B3BICKAHUHU aJIMMEHTOB Ha
pebeHKa He3aBUCHUMO OT TOTO, TIPEIbSIBJICH JI1 TAaKOM MCK.

[Ipu muIIeHUY pOIUTETHCKHX IIPaB OMHOTO POIUTEIIS U ITepenade peoeHKa
Ha BOCITUTAHUE IPYTOMY POIUTEITIO, OTIEKYHY VUIH ITOTICUNTEITIO JIMOO IIpHeM-
HBIM POIUTEIISIM aIMMEHTHI B3BICKMBAIOTCS B ITOJIB3Y 3TUX JIUI] B COOTBETCT-
Bun co cT. 81—83, 1. 1 cT. 84 CK P®. Ecniu netu 10 perieHus BOIpoca o Jin-
IIEHUW POIUTENIbCKUX MPaB YK€ OBUIN MOMEIIECHBI B IETCKUE YIPEKICHMS
WUIM B aHAJIOTUIHBIC OpTaHW3aIlINHT, aIMMEHTHI, B3BICKUBAEMbIC C POIUTEICH,
JINIIEHHBIX POIUTEIbCKUX IIPaB, 3aUMCIISTIOTCST Ha CUeTa STUX OpraHM3aIniA,
IJIe YIUTBIBAIOTCS OTAEIBHO 10 KaxkmoMy pedeHKy (11. 2 c1. 84 CK).

[Mpu MMIIeHUK POANTETLCKIUX IIPAB 000X POTUTEIICH MIIH OTHOTO 13 HHUX,
Koraa mepefgadya pedbeHKa IpyroMy pOIUTENI0 HEBO3MOXHA, aJUMEHTHI He
TTOJUTEKAT B3BICKAHUIO OPTaHY OIEKH U ITOIIEUYNTEIbCTBA, KOTOPOMY B TAKMX
cIyJasix mepemaetcst peoeHoK (11. 5 cr. 71 CK), a mepeuncisroTcst Ha TUIHBIN
cuet pedbeHka B otaeneHnun CoeperateabHOTro 6aHKa PD.

JInmeHne poouTeTbCKUX MIPaB HOCUT OECCPOUYHBIN XapaKTep, HO He SIB-
JIsIeTCsT 0eCcIoBOPOTHRIM. Ecin pomuTenu n3MeHST ITOBEACHNE, 00pa3 sK13-
HU 1 OTHOIIIEHNE K BOCIIMTAHUIO peOeHKA, TO OHU MOTYT OBITh BOCCTAHOBJIC-
HBI CYIOM B POAUTEIBCKUX ITpaBaxX B cooTBeTCTBHU €O CT. 72 CK P®. Ecnu
pebEHOK YCHIHOBIICH, TO HEOOXOIUMO IIPUHSITHE PeIlIeHU 00 OTMEHE YCHI-
HOBJICHUSI, a 3aT€M O BOCCTAHOBJICHUY B POAUTEIHLCKUX ITPaBax.

Borpoc o BoccTaHOBIIEHMN POIMTEIBCKHX IIPAaB PACCMATPUBACTCS B UC-
KOBOM IIPOM3BOICTBE pailOHHBIM CyaoM. TeppuTopraibHas MOACYIHOCTD
OIIpeaeIsIeTCS TI0 MECTY SKUTEJIbCTBA (HAXOXKICHMST) OTBeTYMKA. OTBETUN-
KOM SIBJISIETCSI JINIIO, Ha TOTICYCHNH KOTOPOTO HAXOMUTCSI peOSHOK (IpyToi
pOIUTEINh, OTIEKYH (ITOIIEYUTENb), IIPUEMHBIC POTUTEIIN MU OETCKOE yupe-
xKaeHne). [leao paccMaTpuBaeTcs ¢ 00s13aTeIbHBIM YIaCTUEM OpraHa OIeKH
1 TIOTICYNTENIBCTBA, a TAKKe IMPOKypopa. OCHOBHBIM KPUTEPUEM, UCXOIS U3
KOTOPOTO CYI pa3peliaeT CIop, SIBISTIOTCSI MHTepeckl pebeHka. Hemp3s Boc-
CTAaHOBUTDH B POIUTEIBCKUX IIpaBax, eCiId peOeHOK MOCTUT Bo3pacTta 10 et
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1 BO3paxkaeT IIPOTHUB 3Toro. Ecii pebeHOK He mocTur Bo3pacta 10 jeT, To ero
MHEHUE JINIITb YIUTHIBACTCS IIPU PACCMOTPEHUH MCKa.

ITpu paccMoTpeHNY TPeOOBAaHMIT O BOCCTAHOBJICHUH B POIUTEIHCKIX ITpa-
Bax cyn ucxons u3 . 1 ct. 72 CK P® nipoBepsieT, U3MEHWINCH JIN TTOBEIEHUE
1 00pa3 XU3HU pOOUTENICH, TUIIIEHHBIX POAUTEIBCKUX TIpaB, U (MJIN) UX OT-
HOIIIEHUEe K BOCITMTaHMIO pebeHKa. [Ipu 3ToM HeoOXOMMMO YIUTHIBATh, YTO
Cy[l HE BITpaBe YAOBJIETBOPUTH UCK, AaXKe €CJAU POAUTEIN U3MEHWIIU CBOE T10-
BeIeHNE 1 MOTYT HaIjIeXKaIliM 00pa3oM BOCIIUTEIBATh peOCHKA, HO OH YKe
YCBIHOBJICH U YCHIHOBJICHHE HE OTMEHEHO B YCTAHOBJICHHOM ITOPSIIKE, a TaK-
JKe B clTydyae, Korma peOeHOK, TOCTUTIINI Bo3pacTa 10 jieT, Bo3paxaeT Ipo-
THB 3TOTO HE3aBUCUMO OT MOTHBOB, IT0 KOTOPEIM OH HE COIJIACEH Ha BOC-
CTaHOBJICHUE PONMUTENbCKUX TIpaB (11. 4 cT. 72 CK). B uncie mokasaTeabCTB
M3MEHEeHUS MOBEACHMS U 00pa3a XMU3HU POAUTENE MOTYT ObITh ITPEX/IE BCE-
IO MAChbMEHHBIC (JOKYMEHT O TIPOXOXICHUY JICUCHMSI, CIIPAaBKN U3 HAPKO-
JIOTMIECKOTO TUCTIaHCepa, 3aKITI0UCHIE OpTaHa OTICKH U ITOITEYNTEILCTBA 00
YCIIOBUSIX SKM3HM MCTIIA), CBUACTEIbCKHE TTOKa3aHUs (00 M3MECHEHUM ITOBE-
IIeHNs ), a TaKXKe OOBSICHECHMSI UCTIIA.

OmHOBPEMEHHO C MICKOM O BOCCTAHOBJICHUM B POAUTEIIHCKIX ITPaBaxX MO-
JKeT OBITh PACCMOTPEH MCK TOTO 3Ke JIUIIa O Tiepeaade eMy pedbeHKa.

Brimmicka n3 penreHus cyaa B TeUeHHUE TPEX THEH CO THS BCTYIUICHUS pe-
IIeHUS B 3aKOHHYIO CUJIY HAIIpaBJISICTCSI B OpTaH 3arca.

Jlpyroii Mepoii, CBSI3aHHOM ¢ 0TOOpaHueM pebeHKa y pOaUTeIeii, HO yKe
0e3 JTUIICHNS POIUTEIIBCKUX TIPAB, SIBIISICTCS 02paHu4eHue pooumenscKux npas.
He Bcerma sTa Mepa MoXeT IIPUMEHSITHCSA KaK CAaHKIIMS 32 BHUHOBHOE TTOBE-
neHue. OrpaHnYeHne POOUTEIBLCKUX IIPaB SIBIISICTCS IIPEBEHTUBHOM MEPOIA,
IIPpUMEHSIEMO TSl obecTiedeHrs 0€30ITaCHOCTH peOeHKa B OTHOIICHUH PO-
IUATEJICH, KOTOPBIE He CIIOCOOHBI MOHUMATh 3HAUCHHUE CBOMX ACHUCTBUI U Py-
KOBOIUTH UMH, UMCIOT TSDXKEJI0e 3a00JIeBaHUeE.

OcHogaHuem 015 NPUMEHeHUsl HA38AHHOI Mepbl CITYXKUT OTTACHOCTh OCTaB-
JICHUsI peOeHKA C POTUTEIISIMM:

1) 1o 00CTOSITENBCTBAM, OT HMX HE 3aBUCSIINM (TICUXMYECKOE PacCTpOii-

CTBO, 0OJIe3Hb, CTCUCHNE TSKEJIBIX 00CTOSTEIIBCTB);

2) BCIeACTBUE MOBEACHUS pPOAUTENIC, KOTOpOe OMAcHO IJIsT peOeHKa,
HO HET IOCTATOYHBIX OCHOBAHUM TSI JTUIIIEHUS POIUTEIHCKIX TIPaB.
Tak, cyn ynoBaeTBOPUJ UCK COLIMAIbHO-PEAOMIUTALIMOHHOTO 1IEH -
Tpa B MHTepecax HECOBEPIICHHOICTHEI JoUepy 00 OrpaHUICHUHN TIpaB
MaTtepH, IIPUHYKIABIIEH ee K CBOeMY 00pa3y XXKI3HU 110 NCTOBOI Bepe
(OPOISTKHUYECTBO, TIPOBEICHNE BPEMEHHU B MUCTIOTHEHUN PEJIUTHIO03-
HBIX 0OPSIIOB, CKIIOHEHNE K MOHAIIIECTBY) .

' Cyne6nbie HoBocTH. 2000. No 3—4.
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B mocnenHem ciyvyae orpaHUYeHUE POJUTEIHCKUX MPAB SIBIISIETCS Bpe-
MeHHO# Mepoii. Eciiu B TeueHue 11ecT MecsIieB Mociie BHIHECEHUS CyIOM
pelieHust 00 OrpaHUYEHUH POIUTETHCKUX MIPAB POIUTEIN HE U3MEHSIT CBO-
€ro MOBEeIeHUsI, TO OPTaH OTMEKHU 1 TTOTIEYNTENTLCTBA 00s13aH MPEIbIBUTH UCK
O JIMIIIEHUW POAUTENIbCKUX MpaB. B mHTepecax pebeHKa 3TOT CPOK MOXKET
OBITh COKpAIIICH.

Kpyr nuir, KoTopble MOTYT MPEABSIBUTH UCK 00 OTPAHUYEHUU POIU-
TEJIbCKUX TIpaB, 0ojiee MUPOKUI TT0 CPABHEHUIO C KPYTOM 3asiBUTEJNIEeH
1Mo AejaM O JUIIEHUW POAUTENbCKUX mpaB. K HUM OoTHOCATCS OIu3Kue
POIICTBEHHUKM peOeHKa, OpTaHbl U OPTAHU3AILIMU, HA KOTOPbhIE 3aKOHOM
BO3JIOXKEHBI 00SI3aHHOCTU TI0 OXpaHe MPaB HECOBEPIIEHHOJIETHUX JIeTei,
JIOIITKOJIbHBIE 00pa3oBaTeibHbIE, 00111e00pa30BaTeIbHBIE U APYTUE YIpe-
XIeHUs, TpoKypop. IIpokypop m nmpeacTaBuTeslb oOpraHa OMeKH U IoTe-
YUTETbCTBA JHOJKHBI YUaCTBOBATh B PACCMOTPEHUM eI 00 OTpaHUUYECHUU
POIUTENHCKUX TIPAB.

[poreccyanbHbie 0COOEHHOCTU PACCMOTPEHMUSI Ae]T 00 OTpaHMYEHUH PO-
JIUTEITLCKUX MPaB aHATIOTUYHBI OCOOEHHOCTSIM PACCMOTPEHUSI JIEJT O JINIIIEHUN
POIUTETBCKUX TIPAB.

Ilocaedcmeus oepanunerus pooumenvckux npas omnpeneneHs cT. 74 CK PO.
OHU BO MHOTOM CXOJHBI C TIOCJIEACTBUSIMU JIMIIICHUST POAUTETCKUX TIPaB;
B YaCTHOCTH, POAUTEIN YTPAUUBAIOT ITPABO HA BOCTIMTaHUE, 00pa3oBaHUE pe-
OeHKa, 3alllUTy ero paB U MHTEPECOB, MPaB, IPETYCMOTPEHHBIX TPYAOBBIM
3aKOHO/IATEIhCTBOM U 3aKOHOJATETLCTBOM O COIUATTLHOM 00eCTieYeHU, HO
HE YTPauMBaIOT 00SI3aHHOCTH T10 COAEepKaHUIO pedeHKa. B To ke BpeMs mo-
CJIeNCTBUSI OTPAHWUYEHUSI POIUTENILCKUX TIPAB UMEIOT OTpeieSIeHHbIE 0COOEH-
HOCTH 110 CPABHEHMUIO C JIUIIEHUEM POAUTEIbCKUX IIPAB:

— TIpaBa ¥ 00SI3aHHOCTHY POUTENIEl He MPEKPAIIAIOTCs, a JINIIb OTPaHU -

YUBAIOTCS, M, KaK MIPABUJIO, OTpaHUIEHUE HOCUT BPEMEHHBII XapakTep;

— POIUTENSIM MOTYT OBITh pa3pellieHbl KOHTAKThl C peOEHKOM B COOT-

BeTcTBMU cO CcT. 75 CK PD;
— He MPeKpaIamTcs aJuMEHTHBIE 00513aTebCTBA, HACIEICTBEHHbBIC
TPAaBOOTHOIIICHUS;

— MHEHUE POIUTENeH yUUTHIBACTCS TIPU U3MEHEHU (haMUTUU peOeHKa.

B ciyuae ecniu 06a ponpuTesisi orpaHUYEHBI B POJUTENIBCKUX TTPaBax, HET
B XKWBBIX IPYTOTO POIUTEJS VUIW OH JIMIIEH POAUTETHCKUX MPaB JINOO MECTO
HaXOXJIEHUS €0 HEM3BECTHO U HET APYTUX OJM3KUX POICTBEHHUKOB, CYI
repenaet pebeHKa Ha MOTMeYeHre opraHa OMeK! 1 TTOTIeUUTEbCTBA, KOTO-
pBIil BIipaBe TiepeaaTh pedeHKa Moj1 OTeKy (TIOTIeYUTETbCTBO), B IPUEMHYIO
CeMbIo, IETCKUI TOM ceMeltHoro Tuma u T.1. [lepenada pebeHka Ha yChIHOB-
JieHue 0e3 coryiacust pOaUTeell, OTPAHUICHHBIX B POIUTEIHCKUX TTpaBax, He
JIOTTyCKaeTCsl.
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B TeueHme Tpex mHel ¢ MOMEHTA BCTYIICHMSI PEIICHUsI B 3aKOHHYIO CHITY
CyII HAIIpaBJISIEeT BHITIMCKY U3 PEIICHUS CyIa 00 OTpaHNICHUH B POIUTEITLCKIX
TpaBax B OpraH 3arca.

B mocnenyromem orpaHrYeHIE POAUTEIHCKUX IIPaB MOXET OBITH OTMe-
HeHo cyaoM B nopsike cr. 76 CK P®. Ecinu ocHOBaHMS, B CHITY KOTOPBIX PO-
IuTenu (OIMH M3 HUX) ObLTA OTPaHWYCHBI B POIUTEIHCKIX ITPaBax, OTIIAJIH,
CY/ IO MICKY pOIUTEIcii (OMHOTO M3 HIX) MOXKET BEIHECTH PEIIIEHUE O BO3Bpa-
IIeHNH peOeHKA POTUTEISIM (OMHOMY M3 HUX) K 00 OTMEHE COOTBETCTBYIOIINX
orpannueHuii. Cya ¢ yaeToM MHEHMST peOeHKa BIIpaBe OTKA3aTh B YIOBICTBO-
PEHMU MCKa, eCJIA BO3BpallleHNe peOeHKA POIUTEIISIM (OMHOMY M3 HUX) TIPO-
TUBOpEUUT ero nHTepecaM. Cormacue pedbeHKa, JOCTUTIIETO Bo3pacTa 10 jret,
Ha OTMEHY OIrpaHUYeHUS POIUTEIbCKIX IIPaB He TpeOyeTcs.

OrrepaTUBHOI MepOit aTMIHUCTPATUBHOTO BO3ICUCTBHS I OMHOBPEMEHHO
3aIIUTHI ITPaB HECOBEPIICHHOJIETHETO, He CBSI3aHHOM C JIMIIICHIEeM MJIN OTpa-
HUYCHUEM POIUTEIIbCKUX MIPAB, SIBIISICTCSI 0MoOpaHue pedbeHka npu Henocpeo-
CMBEHHOI yepo3e JHCU3HU pebeHKa uau e2o 300po6bro. JlaHHAsS Mepa UMeeT Clie-
IYIOIIE OCOOCHHOCTH:

1) ocHOBaHMEM SIBIISIETCSI HETIOCPEIACTBECHHAS YyIpo3a XXU3HU peOeHKa

WJIN €TO 3I0POBBIO, YTO BEIpaXKaeTCsI B (PM3NMIECKOM, TICHXOJIOTHYC-
CKOM BO3IEHCTBUM Ha peOcHKA, OCTaBJIeHNEe peOeHKa B OITACHOCTH,
0e3 MpUCMOoTpa, OIEKIbI, MUTaHUA. [1p1 3TOM yUUTEIBaeTCS BO3pacT
pebeHKa;

2) HEoOXOIMMO OIIEPaTUBHOE YCTPaHEHE YIPO3bI IS CITACCHUSI peOeHKa;

3) maHHasI Mepa MOXeT OBITh IIPUMEHEHA HE TOJIBKO K POTUTENSIM, HO M K
IPYTUM JIMIIaM, Ha TIOITIEYCHUN KOTOPBHIX HAXOAUTCSI PEOCHOK;

4) pemeHne 06 0TOOpaHUM peOeHKAa HOCUT aIlMUHUCTPATUBHBIN XapaK-
Tep U MPUHUMACTCSI B BUIE COOTBETCTBYIOIIETO aKTa OpTaHa MCIIOJI-
HUTEIIbHO BiacTu cyobekTa Poccuiickoit Meaepanmu OO0 akTa Ii1a-
BBI MyHHUIIUTIAJIBHOTO 00pa30BaHMs B CIyJae, €CIIM 3aKOHOM CyOheKTa
Denepary opraHbl MECTHOTO CAMOYITPABJICHMS HaIeJICHBI TTOJTHOMO -
YUSIMH 110 OTICKE U ITOTICUNTEIIFCTBY B COOTBETCTBUM C (pemepaIbHbI-
MM 3aKOHAMU,

5) ocylecTBIeHNE JaHHON Mephl IPOMU3BOANTCSI OPTAHOM OIIEKU U T10-
MMEYNTETHCTBA, KOTOPHIE JOJIKHBI 00€CIICINTh BPDEMEHHOE YCTPOCTBO
pebeHkKa;

6) O NpUMEHEHUU JAHHOW MepPbl JOJIKEH ObITh YBEIOMJIEH IIPOKYPOP.
B ToMm cirygae, eciii IpoKypop He COIIaceH ¢ JaHHO Mepoil, OH BIIpaBe
B COOTBETCTBUMU CO CT. 28 MenepanbHOTO 3aKOHA OT 17 guBaps 1992 .
Ne 2202-1 «O ipoxypatype Poccniickoit Denepaiinm» MpuHECTH TTPO-
TECT Ha aKT, HapyIIaIOIINi IIpaBa YeJIoBeKa W IpakIaHWHA, B OpTaH
WJTU TOJDKHOCTHOMY JIMITY, KOTOPBIE U3MaJIu 3TOT aKT, JINOO 00PaTUThCS
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§ 3. [1paBa 1 0013aHHOCTHU POIUTENIEIA

B CY/1 B TOPSIZIKE, TIPEAYCMOTPEHHOM MTPOLIECCYAIbHBIM 3aKOHOIATEb-
ctBoM Poccuiickoit @enepannm. [Ipencrasierre o6 ycTpaHEHNHT Ha-
pylIeHUI paB ¥ CBOOO YeJIOBeKa U IpaKkIaHMHA BHOCUTCS MPOKYPO-
POM WJIM €r0 3aMECTUTEJIEM B OpraH WIM HAPaBsIeTCs TOKHOCTHOMY
JIULLY, KOTOPbI€ MOJHOMOYHBI YCTPAHUTD JOMYILIEHHOE HApYyIIEHUE;

7) BTeueHMe CeMU JHEH IMOCyIe BEIHECEHMST aIMUHUCTPATUBHOTO aKTa CO-
OTBETCTBYIOLIMI OpraH B JIMLIE CBOETO MpeAcTaBUTENsI 00s13aH 0Opa-
TUTBCS B CYJ C UCKOM O JIMIIEHUU WJIM OTPAaHUYEHUN POJUTEIbCKUX
MpaB; KaK 1 JI0Oble NeCTBUSI aIMUHUCTPATUBHBIX OPraHOB, 1EHCTBUS
OPraHoOB OIEKH U MTOMEeYUTEIbCTBA MOTYT ObITh 00KaJT0OBaHbI POIUTE-
JISIMU B CY/I.

PebeHok MoOXeT ObITh MepenaH APYroMy pOAMUTENIO, POJACTBEHHMU-
KaM, a MpU OTCYTCTBUU TAKOBBIX — B JIETCKUII 1oM. B nanbHeieM Bo-
npoc 00 ycTpoiicTBe pedeHKa OyneT pelieH Jubo B cynedOHoM (00 ompe-
JIeJIEeHUU MEeCTa XUTEeJIbCTBA pebeHKa, 0 Bo3BpaTe pedbeHKa u 1p.), Jubo
B aIMUHHUCTPATUBHOM ITOpsIIKe (0 Tepegade Mo OIeKy MU MOIeUNTEIhb-
CTBO, B IPMEMHYIO CeMbIO 1 1ip.). B ToM cityuae, eciiu pebeHOK ObL1 0TOOpaH
Y JIUII, 3aMEHSIOIINX POOUTeNIei (YChIHOBUTEIIEH, OTICKYHOB, TIOIICUNTENICH,
MpPUEMHBIX POAUTEINIE, OPraHU3aTOPOB IE€TCKOTO JOMa CEMEMHOro TUIA),
JJ18 HUX BO3HUKAIOT COOTBETCTBYIOLIVE IIPABOBLIE MOCIEACTBUA, & UMEH-
HO OTMEHA YCHIHOBJICHUSI, OTCTPaHEeHUE OT 00S13aHHOCTEH OTleKyHa (TIo1e-
YUTEIIsI), paCTOPKEHUE TOTOBOpa O Iepenade pedeHKa B IIPUEMHYIO CEMbIO,
NOEeTCKUM TOM ceMeHOTo TUIa.
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I'71aBA 6. ATMMEHTHEBIE OBSI3ATEJILCTBA

§ 1. O6mas xapakTepuCTHKA aJJMMEHTHbBIX 0053aTeIbCTB

Ponurenu 06s13aHbI coiepkaTh CBOMX HECOBEPILIEHHOJIETHUX NETEl, a TaK-
K€ HETPYIOCITOCOOHBIX COBEPIIEHHOJETHUX IeTei, HYXKIAIOLIMUXCS B TTOMO-
wu (r. 1 ct. 80, m. 1 c1. 85 CK). TpymocnocoOHbIe AeTH 00s13aHbI COAEPXKATh
CBOMX HETPYIOCITOCOOHBIX HYKIAIOIIMXCSI B TTOMOIIY POAUTENICH 1 3a00TUTh-
cs1 0 Hux (m. 1 ct. 87 CK). I1pu Hanmnuuu onpeneaeHHbIX YCIAOBUI Aemyli-
KU 1 6a0yIIKK 00sI3aHbI COMEPKAaTh BHYKOB, @ BHYKU — COIEPKATh ACAyII-
Ky ¥ 6a0yuky (ct. 94, 95 CK), BocUTaHHUKHU TOJXKHbBI COAEPKATh CBOUX
(aktrueckux Bocrurareneii (ct. 96 CK) u 1.1. CyliecTBeHHbIM ITPHU3HAKOM
TaKWX MPABOBBIX CBSI3Ei SIBJISIETCSI TO, UTO UX 006€KMbl OTHOCSITCS K YMCITY
omHocumenvho onpedenernvlx. COOTBETCTBEHHO CyObEKTUBHOE ITpaBo (Ha 1o-
JIydeHUe CoiepKaHusl) ¥ KOPPECITOHAMPYIOIIAs 3TOMY TpaBy 00s13aHHOCTh
(TIpenoCTaBIIsATh COMEPXKAHUE) HE OTIPEICIISIIOTCS U 110 00IEMY MPaBUITy He
MOTYT OBITh OIPeAeIeHbI JOCTaATOUYHO YeTKO. Tak, O4eBUIHO, YTO coepkKa-
HUE BKJIIOYaeT B ceds1 odecreyeHre MoTpeOHOCTe B MUTaHUU, OIEKIEe U T. 1.
OnHaKo KOHKPETU3MPOBATh 00beM colepKaHus (B TOM YKCIIe KOJIMYECTBO
4ero-inodo, KauecTBO U Mp.) HE HYKHO.

ITpu HopManbHOM 0O0CTAHOBKE B CEMbe MPEIOCTaBIEHUE cCoaepKaHusI (1e-
TSIM, POJIUTENSIM U T.J.) OCYILECTBIISIETCSI aBTOMAaTUYECKU, KaK caMO co00i
pasymerolieecs neiictsue. MmenHo rmoatomy B 1. 1 ¢T. 80 CK P® mocne ciioB
00 00513aHHOCTU POAUTENIEl CofepKaTh CBOMX HECOBEPLIEHHOJETHUX IeTei
YTOYHSIETCSI, YTO MOPSIIOK U (hopMa MPEeAOCTaBICHUs COAePKaHUS OTpee-
JISTIOTCSI POIUTENISIMU CAMOCTOSITEJIBHO. 3aKOH, yKa3aB Ha 00s13aHHOCTh Ol -
HOTO JI1IA COepKaTh IPYroe JUL0, He BMEIIMBACTCS B HOPMAaJIbHBII X0/ CO-
ObITHI. BMecTe ¢ TeM JIMI10, MMelollee ITPaBo MOIyYaTh COAEPKAHUE, MOXKET
MOTpeOOoBaTh YIUIAThl AIMMEHTOB. Yalle BCEro 3To MPOMCXOAUT, ECIIM ClTyda-
€TCsT KaKOI-TO cOOii B pa3BUTHU CEMEMHBIX OTHOIIEHU (KTO-TM00 YKIOHSI -
€TCST OT UCTIOJIHEHUST 00SI3aHHOCTH 110 TIPEIOCTABIEHMIO COJePKaHUS, BO3-
HUKaeT KOH(MJIUKT M0 MOBOAY 00beMa cofepKaHusl U T.11.). JIu1o, 00si3aHHOe
MPEIOCTABIISATh COJAEPKAHKUE, MOXET MPEIJIOKUTh YITIPABOMOUYEHHOMY JIMILY
KOHKPETU3MPOBATh COOTBETCTBYIOIILYIO 00s13aHHOCTh COTJIallIeHueM 00 yIia-
Te aTMMeHTOB'. B pesynbrate npago noayuams codepoicanue mpancgopmupy-

1
Takoe cornanieHue Ha3bIBAlOT TaKXe aTUMEHTHBIM JOTOBOPOM MJIM AIMMEHTHBIM CO-
TJIAIICHUEM.
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I'naBa 6. AlMMEHTHBIE 00s13aTeIbCTBA

emcs 6 npaso noay4amo aiumermsi. Bo3HMKaeT aluMeHTHOE 00513aTeIbCTBO.
Takas TpaHchOpMaLUSI OCYIIECTBISIETCS JIMOO B pe3yinbTaTe 3aKJII0UeHUS
aJIMMEHTHOTO COTJIallleHHUsI, JIM0O Ha OCHOBAaHUM PellIeHUsI cyaa Uiu cyae0-
HOIO MpHUKa3a.

Ctporo roBops, BbITIJIaTa AIUMEHTOB — TO TOXeE IPeJIOCTaBIeHIE CO-
nepxaHus. Ho nmpu Hanuumm alMMeHTHOTO 00s13aTeIbCTBA MIPOUCXOIUT
KOHKpeTu3auus ImpaB 1 00s13aHHOCTe. HeHyxxHast 1Ipu HOpMaJIbHOM pas3-
BUTUU CEMEMHBIX OTHOILIEHUI, OHA HeoOXoanuMa, KOTrjJa BO3HUKAIOT KOH-
(GIUKTBI TUO0 HA TO €CTh BOJISI Y4ACTHUKOB COOTBETCTBYIOLMX COLIMAIbHBIX
CBSI3EM.

Hopwmbl ceMeilHOTO 3aKOHOAATENbCTBA, IIpeaycMaTpuBampIue oos-
3aHHOCTH AeAylleK 1 0aldylleK Mo CoaepKaHUIO BHYKOB, ITACHIHKOB U Ma-
TUEPHUIl IO COACPKAaHUI0 OTIMMA U Madexu M T.I. (c¢T. 93—97 CK), ckoH-
CTPYyHpPOBaHbI TAKMM 00pa3oM, YTO U3 HUX CJIEAYeT, OYATO COOTBETCTBYIOIINE
00S13aHHOCTU MOTYT CYILECTBOBATh TOJIbKO B paMKaX aJIMMEHTHBIX 00sI3a-
TeJbCTB. Tak, HecOBEePIIEHHOJETHIE HYKIAIOIINECS B IOMOILLM AETU B CIy4Yae
HEBO3MOXKHOCTHU MOJIYYCHUS COACPKAHUS OT CBOMX POAUTEIEH UMEIOT Ipa-
BO Ha MOJIY4YeHME B CyIeOHOM TTOPSIIKE AJIMMEHTOB OT CBOUX JIEAYIIKHN 1 0a-
OyIIKM, 00JIaTaOIINX HEOOXOMUMBIMU IS 3TOTO cpenctBamu (cT. 94 CK).
B cBs13u ¢ 3TUM clieayeT OTMETUTh, YTO, BO-TIEPBBIX, B3bICKAHUE aTUMEHTOB
B CyaeOHOM ITOPSIIKE BO3MOXKXHO UMEHHO IOTOMY, UTO CYILIECTBYET 00sI3aH-
HOCTBH COIepKaTh BHYKOB (IIpM HAJTMYNHM Ha3BaHHBIX YCIOBUIA; BO-BTOPBIX,
aJIMMEHThI MOTYT BBITIAUMBATHCSI HA OCHOBAHUY aJIMMEHTHOTO COTJIAIIEHUSI,
3aKJII0UEHNE KOTOPOTO BO3MOXKHO OISITh-TaKU IIOTOMY, UTO €CTh 00513aHHOCTb
MPEeAOCTaBISATh CoepXKaHUe; B-TPEThUX, ASAYIIKU 1 0a0yIIIKA MOTYT IIPeIo-
CTaBJISITh COEPKAHME BHYKAM U IIPU OTCYTCTBUU aJTUMEHTHOTO 00s13aTelb-
cTBa (HET COTJIaIlleHUS 00 yIUIaTe aJIMMEHTOB, HET pElIeHHS Cyla O B3bICKa-
HUM AJIMMEHTOB).

AJMMeHTHOe 00513aTeJIbCTBO HE MOXKET BO3HUKHYTh camMo 1o cebe. Ero mo-
SIBJICHHE BO3MOXKHO JIMIIIb IIOCTOIBKY, IIOCKOJIbKY CYILECTBYET 00SI3aHHOCTh
MPEeAOCTaBIISITh COAEPKAHUE U 3TA 00SI3aHHOCTh JIM00 HE UCIIOJIHSIETCSI, JIN0O
HUCIOIHSIETCS] HeHaJIeXalluM o0pa3oM, JTIMOO BCe MJIU KTO-TO U3 YYaCTHU-
KOB COOTBETCTBYIOILIETO OTHOILIEHMSI MOXKeJIaIM BOSHUKHOBEHUS aIUMEHT-
HOTro 00s13aTeIbCTBA.

OcHOBaHUAMU B03HUKHOBEHUs ATMMEHTHBIX 00S13aTEJIBCTB SIBIISIIOTCS FOpU-
duueckue cocmaent. [IprdeM B KaxKIoM ciydae, KOTrJa 3aKOH MpeaycMaTpruBaeT
00s13aHHOCTD YIUIAUMBATh AJIMMEHTHI, HA00p 1opuandecKnX (hakToB, BXOISI-
LIMX B IOPUANYECKUI COCTaB, MOPOKIAIOIINI COOTBETCTBYIOIIEE aTMMEHT-
HOe 0053aTeJIbCTBO, OIpeaesercs no-pazHomy. [IpuunHoii TOMY SIBJsIET-
cd crrenurKa CyObeKTHOTO COCTaBa TeX WJIM MHBIX CEMEITHBIX OTHOIIEHUIA.
YUuTHIBAIOTCS M HEKOTOPEIC MHBIE 00CTOSITENIbCTBA (00 3TOM — manee). Ho
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§ 1. OO1as xapakTepucTMKa aTMMEHTHBIX 00513aTEJIbCTB

BO BCEX CIIy4yasX B IOPUINUICCKUI COCTAaB, HA OCHOBAaHWHM KOTOPOTO BO3HU-
KaeT aJJMMEHTHOE 0053aTeIbCTBO, BKIIIOYACTCS MO0 COTJIalIeHre 00 yIuaTe
aJITMMEHTOB, TOO pelieHne cyna (CyaeOHBIN MprKa3) O B3BICKAHUN aIMMEH-
TOB. Tak, B OCHOBaHWH aIMMEHTHOTO 00s3aTeIbCTBA POAUTEIICH B OTHOIIIC-
HUU HECOBEPIICHHOJETHUX AeTell HAXOMMTCS TaKOM (DaKT-CcOCTOSTHUE, KaK
POICTBO TIEPBOM CTEIIEHH, U JIMOO COTJIallieHNe 00 yIuiaTe aTuMEeHTOB, JIM0O
peleHne cyaa. AIMMEHTHOE 00513aTeIbCTBO ASAYIIKN 1 0a0YIIIKKM BO3HUKA-
eT IIPH HAJTMINH I0OPUINIECKOTO COCTaBa, BKIIIOYAIOIIETO B ceOsI CIICMyIOIITe
opuadecKue (pakThl: a) pOACTBO BTOPOI CTeIIeHH ((hpaKT-COCTOSTHIE); 0) HY-
JKIAeMOCTh BHYKOB B ITOMOIIN; B) HEBO3MOXHOCTD TOJIyYeHUS CONEpPKaHUS
BHYKaMU OT CBOMX POJAMTENICi; I') AeAylliKa 1 0a0ylliKa o01agatoT CpeacTBa-
MM, HEOOXOIMMBIMU TS YIUIATHl AJIMMEHTOB; 1) HAJTMIME aJMMEHTHOTO CO-
[JIAIICHUS YUIM peLIeHUs Cya.

OcHOBaHMS BO3HUKHOBEHUS AJIMMEHTHBIX 00s13aTEJIECTB OIIPEACIISTIOTCS
B cTaThsix CeMeifHOTro KoaeKca, IIpeayCcMaTpUBAIOIINX 00SI3aHHOCTH KOTO-
MO0 comepXaTh KOro-anoo (yIraumBaTh aTUMEHTH KOMY-1100) (cT. 80,
85-90, 93-97).

Cybsexmamu aIMMEHTHOTO 00sI3aTeNIbCTBA SIBISIOTCS JIMIIO, 00sI3aHHOE
VIUTAaYMBATh AIMMEHTBI, U TIOJIydaTeb aITMECHTOB (COOTBETCTBEHHO POIM-
TEJI 1 UX HECOBEPIIICHHOJIETHIE IETH, TIPU HAJTMYUY OMIPEIeICHHBIX YCIIO-
BUIT — POOUTEIN U MX COBEPIIICHHOJICTHIE HETPYIOCITOCOOHBIC T, IETyIII-
KU 1 0a0yIIIKY, BHYKHU 1 T.10.).

Obsexmom aITMMEHTHOTO 00SI3aTeILCTBA SIBJISIOTCS ICHCTBHS 110 YILIaTe
AJTMMEHTOB. 3aKOH COACPKUT pa3IMUHbIC YKa3aHUsS Ha O0BEKT aTUMEHTHOTO
00s13aTeNIbCTBA B 3aBUCUMOCTH OT TOTO, CYIISCTBYET JIM COIIAIIICHIE 00 yIuIaTe
AJTMMEHTOB WJIV aJTMMEHTHI B3ICKUBAIOTCS Ha OCHOBAHWU PEeIIeHMS cyaa. Bo
BTOPOM CJIydae aJITAMEHTHI OTIPEICIISTIOTCS B TOJIEBOM OTHOIIICHNH K 3apaboT-
Ky ¥ (MJIM) THOMY OXOMIYy OO B BUIE TBEpHOil MIeHEXKHOM CyMMEIL. Pazmep
aJIMMEHTOB YCTaHABJIMBAETCS CyJIOM B TBEPAOI JEHEXHOU CyMMe, COOTBET-
CTBYIOIIECH OIpeAeICHHOMY YHUCITy MUHIUMAJIBLHBIX Pa3MEPOB OIUIATHI TPYIA.
Ectb ciyuan, Korga JomycKaeTcss KOMOMHNPOBAHNE — aJTMMEHTHI B3BICKM-
BaIOTCSI OMHOBPEMEHHO B JOJISIX OT CYMMBI 3apab0TKa MJIM MHOTO I0X01a U B
TBEPOOU IEHEXXHOI CyMME.

AJMMEHTHBIM COTIAIlICHUEM MOXKET ITPeIyCMaTPUBAThCS, UTO A TUMEHTBI
VIUTAYMBAIOTCS B TOJISIX OT 3apaboTKa M (MJIM) MHOTO JOXOJa TUIaTeIbIINKA
aJIMMEHTOB, B TBepIOIl ICHEXXHOI CyMMe, ITyTeM IIPEeIOCTaBICHUS NMYIIIe-
CTBa U T.II.

Ilo cmpykmype codepicanus aMAMEHTHOE 00SI3aTEIBCTBO A6151emCsl Npo-
cmbim: OHA CTOPOHA (ITOJTyJaTe b aATUMEHTOB) MMEET ITPaBo TPeOOBATh OIpe-
JIeJICHHOTO MOBeIeHMS (YIUIATHI AIMMEHTOB), a APyTrasi CTOPOHA (TUTAaTEIbIITNK
aJIMMEHTOB) HECET COOTBETCTBYIOIIYIO OOSI3aHHOCTb.
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T'naBa 6. ATMMEHTHBIE 00sI3aTeIbCTBA

AJIMMEHTHI TOJKHBI yIUIAYMBAThCS B CPOKM (IIEPHOIBI), YCTAHOBIICHHBIC
aJTMMEHTHBIM COTJIAIlICHNEM WU pellleHrueM cyaa. B cirydae HecBoeBpeMeH-
HOI yIUIaTHl aIMMEHTOB (TP IIPOCPOYKE MCIIOTHEHNS) BHHOBHOE JIMIIO
IIpUBJIeKaeTCA K omeemcmeenHocmu. I1pu 3ToM OeCTBYIOT pa3IMYHEBIC
IpaBUia B 3aBUCUMOCTHU OT TOTO, BEIIUIAYMBAIOTCSI aIMMEHTHI HA OCHO-
BaHWU aJJTUMEHTHOTO COTJIAIICHUS MUIM HAa OCHOBAaHUM CyIeOHOIO aKTa.
B mepBOM cirygae MepBl OTBETCTBEHHOCTH OTIPEHCIISIOTCS COTIAIICHUEM
00 yriate ammMeHTOB. HarmpuMep, MoxkeT OBIT TTpeIycCMOTpPEHA BhITIATA
HEYCTOUKM; ¢e pa3Mep M BUI TaKXKe OMpPeAcIsTIOTCS corjameHnneM. Eciam
K€ aJIMMEHTHI BEITLIAYMBAIOTCS HA OCHOBAaHUM CYyIeOHOTO aKTa, TO B CIIy-
yae MPOCPOUYKM UCITONTHEHUS JINIIO, 00sI3aHHOE yIIJIaYMBaTh aJIMMCHTHI,
JOJDKHO BBIIUIAYMBATH HEYCTOMKY B pasMmepe | /,% OT CyMMBI HEBBIILIA-
YEeHHBIX AJIMMEHTOB 3a KaXIBIil MeHb Impocpouku (1. 2 cT. 115 CK). Ycra-
HOBJICHHE 3aKOHOM TaKOil MEpPhl OTBETCTBEHHOCTH CTUMYJINPYET IUIaTeIhb-
IIMKa aTAMEHTOB K HEIOMYIICHUIO IIPOCPOIKH, a €CIAM OHA IIPOM30IILIa,
TO K CKOpeiieMy UCIIOJHEHUIO 00513aTeIbCTBa, MO0 UyeM 0oJiee IIUTEIThb-
HBIM OyIeT IePUOI MPOCPOIKHU, TEM OOJIBIINM OYICT pa3Mep HEYCTOMKM.
Kpowme ToT0, C TIaTenbIIKa aTMMEHTOB MOTYT OBITh B3bICKAHBI YOBITKH,
IIPUINHCHHBIC TTPOCPOIKOIT MCITOTHEHUS aTMMEHTHBIX 00513aTeIbcTB. Ha-
IIPUMEP, B CBSI3M C TEM, UYTO aIMUMEHTHI He BHIIUIAYMBAINCH, ITOIyIaTeIIb
aJTMMEHTOB BBIHYKIICH OBLT 3aKJIFOYaTh BO3ME3THBIC («ITO ITPOIICHTHI» ) T0-
TOBOPHI 3aiiMa, 110 KOTOPBIM ITOJIyJIal CYMMBI, COOTBETCTBYIOIINE pa3MEpPy
MIPUINUTAIOIINXCS MY aJIMMEHTOB; BRITUIAUYMBAEMBbIC UM 3aiiMOIABILY ITPO-
LICHTHI ¥ OYIyT YOBITKAMHU. YOBITKI B3BICKMBAIOTCS B YaCTH, HE TTIOKPHITOM
Heycroiikoi (1. 2 ct. 115 CK).

Kak oTrMmedanoch, IUIaTeIbIIMK aTUMEHTOB MOXET OBITh IIPUBJICYCH
K OTBETCTBEHHOCTH JIMIIb ITIPU HAIMIUM €20 6uHbl B HEUCIIOJTHCHUN (He-
HajuiexallleM HUCIIOJIHeHUN) o0s13aTeNbcTBa. B ciiyyae HapylieHus o0si3a-
TEJIHCTBA BUHA TIATEIIBIITNKA AJIMMEHTOB IIPE3IOMHIPYETCSI — OTCYTCTBUE BUHBI
JTIOKA3bIBACTCS JINIIOM, HAPYIIUBIITNM O0SI3aTeIbCTBO. TaK, MIATSIBIINK aTH-
MEHTOB OCBOOOXIACTCS OT OTBETCTBEHHOCTH, €CJIM TOKAXKET, YTO HAapyIICHIE
AJTMMEHTHOTO 00S13aTeIbCTBA IIPOMU3O0IIIO BCICACTBUEC OOJIE3HU, 3aIepPKKI
3apabOTHOI TUIATHI U T.H4. (00 OTBETCTBEHHOCTH CM. Takxke CT. 15, 330—333,
393, 394, 401, 404, 406 I'K).

Ilpexpawerue anumenmuoix 00s13amenbcme TIPOUCXOINT TI0 PA3TUIHBIM OC-
HOBAHMSIM B 3aBUCHMOCTH OT TOTO, B3BICKUBAINCH AJIMMEHTBI TT0 PEIICHHUIO
cyla WU YIUIAYUBAINCh B COOTBETCTBUM C aAJIMMEHTHBIM COTJIallieHrneM. Bo
BTOPOM CJIyJae 00sI3aTeIbCTBO IIPeKpaIaeTcs: 1) cMepThIO OTHOM M3 CTOPOH
COIJIAllICHNs; 2) UCTEUYCHNEM CpOKa AeHCTBHS COTIAlIeHUS; 3) O OCHOBA-
HUSIM, TIPEAYCMOTPEHHBIM COTNIaleHneM. Eciim amnMeHThI B3BICKUBAIICH
B CYIeOHOM ITOPSIIKE, TO OCHOBAHUSMU IIPEKpaIIeHUS aTUMEHTHOTO 00sI3a-
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§ 2. ATMMEHTHBIi1 10roBOp

TEJIbCTBA MOTYT OBITh CJICAYIOIINE 0OCTOSITEIbCTBA: 1) TOCTUXKEHWE pebeH-
KOM COBEPIIICHHOJICTHS WJIM IPUOOPETCHNE HECOBEPIIICHHOJIETHUMU JEThbMU
MTOJTHOM JTe€CTIOCOOHOCTH 10 TOCTVKEHUSI MU COBEPILIEHHOJIETHS; 2) YChI-
HOBJIEHME (yao4yepeHre) pebeHKa, Ha collepskaHre KOTOPOTO B3BICKMBAIUCh
AJMMEHTHI; 3) BOCCTAHOBJICHHE TPYIOCIIOCOOHOCTH WU TTpeKpalleHne Hy-
JKIaeMOCTH B TTOMOIIIM TTOJTyJaTessl A IMMEHTOB, €CJIA 9TH 00CTOSATEThCTBA
MIPU3HAHBI CyZI0M; 4) BCTYIUIEHUE HETPYIOCITOCOOHOTO HYKIAIOIIET0Cs B TIO-
MOIIX GBIBIIETO CYTIpyTa — IOJIyYaTelist aTMMEHTOB B HOBBII Opak; 5) cMepTh
JIATIA, TTOJTYYAIONIeT0 aTMMEHTHI, VI JINTA, 00SI3aHHOTO YIJIauMBaTh -
MeHTH (cT. 120 CK).

Ciiemyet UMeTh B BUIY, UTO TIPEKpallleHre aTMMEHTHOTO 00s13aTeThCTBA
OTHIONIb HE BO BCEX CITyUYasix CBUIETEIbCTBYET 00 yTpaTe MpaBa Ha MOJTy9eHre
conepxxaHus. Hepenko BO3MOXKHO BOSHUKHOBEHHME HOBBIX AIMMEHTHBIX 0051~
3aTeNIbCTB, B TOM YUCIIE MEXKIy TEMU Ke JIniiamMu. Tak, ucredeHne cpoka aeii-
CTBUS aJIMMEHTHOTO COTJIAIICHMSI, KaK U TpeKpalieHrne 00s13aTeJIbCTBa 1O
OCHOBaHWUSIM, TIPETYCMOTPEHHBIM 3TUM COTJIAllIeHUEM, TajieKo He Bcerna
O3HaYaeT MpeKpalieHne Mpasa Ha TToJTydeHue cofepxkanusi. B cootBeTcTByio-
IIUX CITy4asix MOXET MPENOCTaBISIThCS CONepKaHUe B OTCYTCTBUE aAJITMMEHT-
HOTO 00s13aTeJIbCTBA: MOXET OBITh 3aKJII0UEHO HOBOE COTJIAllIeHUe 00 yIiia-
Te AIMMEHTOB JINOO OHU MOTYT B3bICKMBAThLCSI HA OCHOBAHUU PEIICHUS Cya.
PeGeHOK, TOCTUTIINIA COBEPIICHHOJIETHSI WIIA CTaBIIMI TIOJTHOCTBIO JIeeCTIO-
COGHBIM JI0 TOCTHKEHUST COBEPIIIEHHOJIETHSI, MOXET CTaTh HETPYIOCTIOCO0-
HBIM M HYXKIAIOIIMMCS B TTOMOIIU. B pe3ysibTare y HEro MmosiBUTCS MpaBo Ha
TIOJIy4YeHUEe COIepKaHUsI OT POAUTENIEH, a 3HAUUT, MOXKET BHOBb TIOSIBUTHCSI
ATMMEHTHOE 00513aTeTbcTBO. Eciin 06s13aTeIbCTBO MPEKPATUIOCH, TIOTOMY
YTO TOJTy9aTeIb AITMMEHTOB CTAJI TPYAOCITOCOOHBIM WJIH TTEPECTAN HYKIaTh-
¢S B TIOMOIIIM, TO HE UCKITIOYEHO, YTO OOCTOSITEILCTBA MOTYT M3MEHUTBCS U Y
HEro CHOBA MOXET IMOSIBUTHLCST TIPABO Ha ToJIydeHue conepkanus. Cienoba-
TEJIbHO, MOKET BHOBB MOSIBUTLCST ¥ AIMMEHTHOE 00sI13aTeTbCTBO.

§ 2. ATMMEHTHBI I0TOBOP

Kak u3BecTHO, B CEMEWHOM MpaBe COAEPKUTCS OOJBIIOE YUCIO UM-
nepaTUBHBIX HOpM. OIHAKO HeMajio HOPM IMCIIO3UTUBHBIX, TIpeIycMarT-
PUBAIOIINX BO3MOXHOCTH YPeTyJIMpOBaTh CEMEHBIC OTHOIICHUS COTJIa-
MICHUSIMA YIaCTHUKOB HAa3BAaHHBIX COIIMAIILHEBIX CBS3€il, B TOM YHCIIE
COTJIAICHUSIMU 00 yIUIaTe aJlMMEHTOB (aJMMEHTHBIMHA TOTOBOpPAMU).
B GonbimHCTBE HOpM 00 YIUIaTe aIMMEHTOB (DOPMYJIMPYIOTCS XKECTKUE ITpa-
BUJIA, KOTOPBIC TIpeaBapSIOTCSA yKazaHueM: «[Ipu OTCyTCTBUY COTJIAIICHUST
00 ymiaTe aluMeHTOB...» (cT. 81, 83, 85—87, 89, 91, 98 CK). lonyuieHue
TaKOTO poja JOTOBOPOB BIOJIHE OTIPaBOIAHHO KaK MCXOMAS M3 COIMAbHOMU
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CIIPaBEUTMBOCTH, TaK ¥ PYKOBOJCTBYSCH «4UCTO» IOPUINIECKIMI COOOpa-
keHusmu. Ecnu nuio, 006s13aHHOE YILIAYMBATh aJIMMEHTBI, U JIMLIO, UMEIO-
1ee MpaBo MX IOJy4YaTh, JOTOBOPUINCH O TOM, KaK OYAyT YIIa4MBATHCS
aJIMMEHTHI (B KAKOM pa3Mepe, B KaKiue CPOKHU U IIp.), TO IO O0IIeMY IIpaBUIy
HE MOXET ObITh CKOJIbKO-HUOYIb YOe AU TEIbHBIX OCHOBAHUI UTHOPUPOBATh
BOJIIO 3TUX CYOBEKTOB, TeM O0Jiee UTO Yallle BCETO COTJAleHUsT 00 yriaTe
aJIMMEHTOB 3aKJII0YAIOTCsI Ha YCIIOBUSIX, 00Je€ BHITOAHBIX IS ITOJIydaTelist
aJIMMEHTOB («CJ1a00i CTOPOHbBI») B CPABHEHUU C YCIOBUSIMU, IIPEAYCMO-
TPEHHBIMU 3aKOHOM. B mpoTUBHOM ciiydae (eciu IMoJaydaTelio aliMEeHTOB
IpeJIaraloTCs MeHee BBITOAHBIE YCIOBUSI) «C1a00il CTOPOHE» IIPEANIOUTH -
TeJbHEee He TOTOBApUBATHCS, HO TIPUHSITH UMIIEpAaTUBHBIC YKa3aHUS 3aK0-
Ha. A ¢ TOYKU 3peHUs] IOPUINYECKON OYeBUIHO, YTO IIPU OTCYTCTBUHU CIIO-
pa (W1 gaxe IpU COIJIACUM CTOPOH) He CeayeT 00sI3bIBaTh y4ACTHUKOB
CeMEeIHBIX OTHOILIEHUI 00pallaThCs B CYA.

Coenautenue 00 yniame airumenmog MPeACTaBIISIET COOOM epaxncoancko-
npaeoesoii dozoeop'. OCTaBIsISI B CTOPOHE COOOpaAKEHNU JOKTPUHAIHHOTO
XapakTepa, IOATBEePXKIAOLINEe JaHHOE YTBEPXKIECHUE, MOXHO OOpaTUTh
BHMMAaHNE, B YaCTHOCTH, Ha ClIeayiomne (popMaIbHO-IOPUINICCKIE «MO-
MeHTbI». K 3aKIII04eHUIIO, UCITOIHEHUIO, PACTOPXKEHUIO U IIPU3HAHUIO He-
JIECTBUTEIbHBIM COIIALLIEHNSI 00 YILIaTe aJIMMEHTOB IIPUMEHSIIOTCSI HOPMBI
I'paxxmanckoro komekca PO (1. 1 cT. 101 CK). HecobmoneHne ycTaHOB-
JIEHHOM 3aKOHOM (hOPMBI COIJIAlleHUSI 00 yIUIaTe alIUMEHTOB BJIEYET 3a CO-
6oii mocaencTBus, mpeaycMorpeHHbie 1. 1 ¢r. 165 TK P® (1. 1 ct. 100 CK).
B mannoM Komekce yka3siBaeTcsT Ha HEIOIYCTUMOCTD 3aJ10Ta TpeOOBaHMIA
00 yIuiaTe aJMMEHTOB, a TAKXKe HOBALMU B OTHOLIEHUU O0S3aTEIbCTB 110
yIulaTe alMMeHTOB U T.A. (B cT. 25, 336, 383,411, 414, 855,1109, 1112, 1183
peub UIeT 00 ATMMEHTAX).

BMecTe ¢ TeM rpaxnaHCKO-IIPaBOBOM 002060p 00 ynaame arumeHmog, 0y-
JIy4U IIPeIyCMOTPEHHBIM CEMEIHBIM 3aKOHOAATEILCTBOM, IIOJIYYIII OIIpE/Ie-
JIEHHYIO (CEeMeiTHO-IIPAaBOBYIO) cneyuuky. DTO 1 OCOOEHHOCTH CYOBEKTHO-
ro COCTaBa, ¥ yKa3aHKe Ha TO, YTO COIIallleHue 00 yIUIaTe aIMMEHTOB UMEET
crty ucotHUTeIbHOTO Jucta (1. 2 ¢T. 100 CK), n yKa3zaHus, BKIIOUCHHBIC
B 4 c1. 101 CK P®, n npenmmcanus, cogepxkamuecs B cT. 102 aToro ke
Komekca, n ip. HekoTopsle mipaBmiIa, 3aMMCTBOBaHHBIC M3 I paXkImaHCKOTO
komekca P®, B cratbsx CemeitHoro koaekca P® dopmynupyiorcest ropasno
6oiee kateropudHo (cp. 1. 2 ¢cT. 101 CKmm. 1 c1. 450, m. 1 ¢c1. 452 TK; 1. 3
cr. 101 CKmcr. 310 T'K).

I'paxnaHCcKO-IIpaBOBOI 002060p 00 ynaame aruMeHmog SIBIISICTCS:

' Ha 510 0GCTOSATEIBCTBO YKE HEOTHOKPATHO YKA3BIBANOCH B JIMTeparype. CM., HAPUMe:
Ipaxnanckoe npaBo: Yue6uuk. B3 1. T. 3 / [Ton pen. A.I1. Cepreesa, }0.K. Toncroro. C. 569.

178



§ 2. ATMMEHTHBIi1 10roBOp

— 0e3603mMe30HbIM: OTHA CTOPOHA 00SI3yeTCs IMIPEIOCTaBUTh YTO-JTHO0
IPYTOit CTOpOHE 0¢3 MOTYyICHHUS BCTPEUYHOTO MpemocTaBiIeHus (1. 2
cT. 423 T'K);

— odHocmoponHum (OMHOCTOPOHHE OOSI3BIBAIOIINM): OHA CTOPOHA HE-
ceT 00sI3aHHOCTH (YIUTAYMBAaTh aTUMEHTHI), a Ipyrasi CTOpOHAa UMeeT
IIpaBo TPeOOBaTh (YIUIATH AIMMEHTOB);

— KOHCEHCYanbHbiM: TOTOBOP CUNTAETCS 3aKITIOUYCHHBIM C MOMEHTA JI0-
CTIDKCHUS COTJIAIICHUSI B YCTAHOBJICHHOI 3aKOHOM (hopMe (C 3TOTO
MOMEHTA BO3HUKAIOT IIpaBa M 00SI3aHHOCTH).

Cybsexmamu (CTOPOHAMM) COTTIAIIICHMS 00 YIIIaTe aJIMMEHTOB SIBJISTIOTCST:
JINII0, O0S3aHHOE YIUIAYMBATH AJITMMEHTHI (YCJIOBHO — TIIATEIBIINK aTMMEH-
TOB), W JIUIIO, UMEIOIIee TTPABO ITOIYIaTh AJIMMEHTHI (YCIOBHO — ITOJIyYa-
TeJlb aTUMEHTOB).

Ha cTopoHe ruiatenblinka aJiMeHTOB MOTYT ObITh poauTean (00s13aH-
HBIC ColepKaTh CBOMX HECOBEPIIICHHOJIETHUX ACTEH, HETPYIOCIIOCOOHBIX CO-
BEpIICHHOJICTHUX IETEiT), COBEPIICHHOJICTHHE NeTH (00sI3aHHBIC CONEePKATh
CBOMX HETPYIOCTIOCOOHBIX HYKIAIOIITUXCS B IIOMOIIIN POIUTENICH) U ApyTHe
Jmia, Ha3BaHHbIE B cT. 80, 85, 87, 89, 90, 93—97 CK P®.

Kak mpencraBisgercst, CTOCOOHOCTD 3aKJIIOUNTh COTJIAIICHHE O BhITIIATe
aJIJMMEHTOB HE 3aBUCUT OT BO3pacTa JINIIa, 00SI3aHHOTO BBITUIAYMBATD aJlH-
MEHTBI, a TAKXKE OT TOT0, KaKIM 00hEMOM JIe€CIIOCOOHOCTH OH 00JIagacT UIr
He 00JIamaeT ero BOBCE.

Ha cropone mosydyaTenst aliMEHTOB MOTYT BBICTYIIATh HECOBEPIIICHHO-
JICTHUE OETU, HeTPYAOCIIOCOOHBIC COBEPIICHHOJICTHIE ICTH U MHBIC JIUIIA,
Ha3BaHHBIC B YKa3aHHBIX cTaThsIX CeMeifHOro Komekca. Bo3pacT Takmx jmir
IIPaBOBOTO 3HAYCHMS HE MEET, TaK XKe KaK M OTCYTCTBHUE ACeCITOCOOHOCTHU
WA HAJIMYKE €€ TOJIBKO B ONIPEaeICHHOM 00beMe.

B ct. 99 CK P® ykazaHo, 4TO Ipu HEeeCrIOCOOHOCTH JINIIA, 00SI3aHHOTO
BBITUIAYMBATDL AJTUMEHTHI, 1 (VUIM) TIOJTyJaTels aJMMEHTOB COTJIAIlICHNUE 3a-
KJTI0YACTCST MEXKIY 3aKOHHBIMU TIPEICTABUTEIISIMU STUX JIUIT; HE TTOJTHOCTHIO
JIeeCTIOCOOHBIC JINIIA 3aKJTI0YAiOT JOTOBOP O BHIILIATE aIMMEHTOB C COTJIa-
CHS X 3aKOHHBIX TIpeAcTaBHUTelNei. JlymaeTcs, B JaHHOM CiIyJae JTOIYIIeH
psin HeTouHOCTeH. CYMMUPYSI 9TV HETOYHOCTH, CJICIyeT 0OpaTUTh BHUMAaHME
Ha TO, YTO, BO-TICPBEIX, IIPEIACTABUTEIb ACHCTBYEeT OT MMEHHU 1 B MHTEpecax
IIPEACTaBIISIEMOTO JINIIA, TI03TOMY COTJIAIIICHHE 3aKITI0YAcTCS HE «MEXKITY 3a-
KOHHBIMU TIPEICTABUTESIMU 3TUX JINL». OHU BCETO JIMIID IIPEICTABUTENHN,
a CTOPOHAMM COTJIAIICHUS SBJISTIOTCS TUIATESIBIINK U (VJIH ) TIOTyJdaTelb alr-
MeHTOB. Comepxkanmne cT. 99 CK P® B 5T0lf yacT BBOOUT B 3a0JIyKICHMNE,
IIpY TIPOYTCHUM CTAThU CO3MACTCS BIIEUATIICHNE, OYITO B COOTBETCTBYIOIINX
CIIyJasix CyOheKTaMU COTJIAIICHUS SIBJISTFOTCST 3aKOHHEIE ITpeacTaBuTean. Ho
IIPeACTAaBUTEIb IUIATEIBIINKA ATUMCHTOB HE CTAHOBUTCST «JTIUIIOM, OOSI3aH-
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T'naBa 6. ATMMEHTHBIE 00sI3aTeIbCTBA

HBIM yIUIA9MBaTh aTUMEHTHBI». [IpencTaBuTeNb IMoaydaTesIs alMMEHTOB He
SIBIISICTCST JIMIIOM, MMEIOIIINM ITpaBO Ha TOJIydeHUe aTuMeHTOB. [IpencraBu-
TeJIb IEUCTBYET OT UMEHH IIPEACTABIIEMOTO. CMOpPOHOIL coerauienus CIMaHo-
8UMCSL caM NpedcmasasieMblil.

HeneecmocoOHBIMY TpakoaHAMU CYUTAIOTCS MAJIOJIETHHE B BO3PAacCTe
IO TIIECTH JIET, a TAK3KE JINIIA, KOTOPBIE BCICACTBHE IICUXMIECKOTO PacCTPOi-
CTBa HE MOTYT ITOHMMATh 3HAYCHUSI CBOMX ACHCTBUI WIM PYKOBOIUTH UMU
1 TIOTOMY TIPU3HAHEI CYIOM HeneecrmocooHbIME (cT. 28, 29 T'K).

Bo-BTOpBIX, CI0BOCOYETAHME «HE MTOJHOCTBIO A€eCIIOCOOHBIEC JTHMIIa»
JIMIIEHO YeTKOT'0 MPaBOBOTO coAepkaHus. Tak, HeCOBepIICHHOJETHIE
B BO3pacTe OT IISCTH 10 14 JeT BIipaBe cOBepIIaTh HEKOTOPHIC CACIKH (11. 2
ct. 28 I'K). I1prHATO TOBOPUTH, UTO OHU 00JIaHAI0T YACTUIHOM AEECIIOC00-
HOCTBIO WJIA, MHBIMH CIIOBAMU, TaKWe JINIA «HE ITOJTHOCTBIO IeeCIIOC00-
HbI». Ho OHI He MOTYT y4acTBOBATh B COTJIAIIICHUSIX 00 YIIJIaTe aIMMEHTOB.
B cuny m. 2 ct. 28 TK P® 3a HecoBeplIeHHOJIETHUX, HEe JOCTUTIINX BO3-
pacrta 14 jmet (MaJIOJIeTHUX), CICJIKHU, 3a NCKIIOUCHNEM YKAa3aHHBIX B II. 2
ATO¥ Xe cTaThbU (B KOTOPOM KOHEYHO K¢ HE YIIOMHHAIOTCSI COTJIAIICHMUS
00 yIjiaTe aJJMMEHTOB), MOTYT COBEPLIATH UX POAUTEIMN, YCHIHOBUTEIN WIIN
OITCKYHBI.

[Mon «He noanocmoro deechocobHbIMU AUUAMU» PA3YMEIOTCS TPaKIaHe:

a) 6 eozpacme om 14 0o 18 sem, KOTOpBIE COBEPIIAIOT CAEIKHU (B TOM YHC-
JIe 3aKJTI0YAIOT COTJIAIICHUS 00 yIIaTe aJJUMEHTOB) ¢ MMCHhbMEHHOTO COTJIa-
CHST CBOMX 3aKOHHBIX TIpencTaButeneii (ct. 26 ['K);

0) oepanuueruvie cydom 6 deecnocobHocmu BCIECICTBUE TOTO, UTO, 3JIOYIIO-
TPeOJISisSI CITMPTHBIMY HAITUTKAMU VTN HAPKOTUIECKUMU CPEACTBAMM, OHU
CTaBSIT CBOIO CEMBIO B TSDKEJI0€ MaTepraibHOE TToJIoKeHe. OrpaHMYeHHBIN
B JICECITOCOOHOCTH TPaKIaHNH BIIpaBE CAMOCTOSTEIIEHO COBEPIATh TOIBKO
MeJike ObIToBble ciesku. CoBepluaTh Jpyrue CAeNKH (B TOM YMCIe 3aKII0-
YaTh COIIAIICHNE 00 YIIaTe aTUMEHTOB) OH MOXET JIMIITh C COTJIACHsI ITOTIe-
gurens (ct. 30 I'K).

3akouHbimMu npedcmasumensmu SIBISIIOTCS: POIUTEIIN, YCBIHOBUTEIIH, OTTe-
KyHBI 1 TIoTteunTes . [IpueMHbIe pOIUTE IO OTHOIICHUIO K IIPUHITOMY Ha
BOCIIUTAaHUE peOCHKY 00J1afaloT IIpaBaMM 1 00SI3aHHOCTSIMU OTIeKyHa (110-
neuntens) (1. 3 cr. 153 CK).

Oneka yCcTaHaBIMBACTCS Hal MaJOJCTHUMM (JIMIIaMU B BO3pacTe
mo 14 meT), a TaksKe Haj TpaxkmaHaMM, IIPU3HAHHBIMU CYIOM HelleeCcroco0-
HBIMU BCJICACTBUE TICUXUIECKOTO paccTpoiicTpa (1. 1 ct. 32 I'K).

Ilonewumenbcmeo yCTaHABIMBAETCS HAJ HECOBEPUICHHOJIETHUMU B BO3-
pacte ot 14 mo 18 jeT, a Tak:Ke Hal TpaxkmaHaMH, OTPAaHUICHHBIMH CYIOM
B JIE€CITIOCOOHOCTH BCJICICTBHUE 3IOYIIOTPEOICHMST CITUPTHBIMI HAITUTKAMK
WM HapKoTuueckumu cpenctBami (1. 1 ct. 33 I'K).
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§ 2. ATMMEHTHBIi1 10roBOp

B ropunonueckoil 1ureparype IIMpPOKO pacIpoCcTpaHEeHO MHEHHUE, B CO-
OTBETCTBUU C KOTOPBIM «aJIMMEHTHOE COTJIAIIICHNE MOXKET OBITh 3aKJITI0YCHO
1 C YWICHOM CeMbHU, He HaJeJICHHBIM IIPaBOM TPEOOBATh YILIATH AIMMEHTOB
B CyIeOHOM TTOPSIIKE M3-3a OTCYTCTBUS BCEX HEOOXOMMMBIX IIJIST 3TOTO OC-
HOBaHUI, TIOCKOJIBKY peUb UIET O JOOPOBOJILHOM IPUHATUN Ha CeOsT an-
MEHTHOM 00sI3aHHOCTH» .

Kak mpemcraBisercs, Takass TouKa 3pCHUS IIPOTUBOPEUYNUT 3aKOHY
(ct. 99 CK P®). Cornamenue 00 yrniaaTe aiItMEHTOB MOXET 3aKJIIOUaThCS
MEKIY INIIOM, 00sI3aHHBIM YIUIaUMBATh aJITUMEHTHI, U JIUIIOM, YIIPaBOMO-
YEeHHBIM UX IToJTy4aTh. OTHAKO 3TO OTHIONb HE 0O3HAYaeT HEAOITYCTUMOCTh
JIIOTOBOPOB O TIPEIOCTABICHNUN COACPKAHMS, HAIIpUMeEp, IeTSIM, TOCTHUT-
M COBEPIICHHOJICTHS, HAa TIEPUOI O0YICHUS MU «(PAKTHISCKOMY Cy-
pyTy» u 11p. Ho 310 — morosops! mapernst. COOTBETCTBYIOIINE OTHOIICHMST
perymupyioTrcs 'K PO (ct. 572—582). JloroBop, comepKalmnii odeIiaHue
IapeHMs B OyAyIIeM, TOJLKeH OBITh COBEPIICH B MUChMEHHOM (popMme (1. 2
cT. 574 T'K) u sicHO BBIpaxkaTh HaMepeHNE PEIOCTABIATH KOMY-JIHOO0 CO-
nepxaHue. UTo oTImyaeT TakKue TOTOBOPHI OT IIPUBBIYHBIX HAM JOTOBO-
pPOB IapeHMs, TaK 3TO CIIOCOOBI IIepeaayn Japa — Jallle BCEro 3TO IMePHO-
IYeCKUe TUIATEKM.

K takoro poma cormanreHIusIM TIpaBWIa, YCTAHOBICHHBIC CEMEHBIM 3aK0-
HomaTeIbcTBOM (cT. 99—105 CK), HempuMeHUMEBL. B yacTHOCTH, OHU HE SIB-
JISTIOTCSI MCTIOJTHUTEIBHBIMA TOKYMEHTaMHU. B cilydae BOSHMKHOBEHUS CITO-
pa OH paspelmaeTcs B CyaeOHOM IMOpsIKe’.

[IpuHATO cUMTATh, YTO COMIAIICHUE 00 YIJIaTe aIMMEHTOB OTHOCHUTCS
K CIEJIKaM, KOTOPBIE TIO CBOEMY XapaKTepy MOTYT OBITh COBEPIICHBI TOJIHKO
JmaHo. [TosToMy 3aKiTIOUeHIE TAKUX COIIAIICHUI Yepe3 IPpeaCcTaBUTENICH 110
JIOBEPEHHOCTH HETOIYCTUMO'.

CywecmeeHHbIMU YCA0BUAMU ATUIMEHTHOTO IOTOBOPA SIBIISTIOTCS:

— pasmep arumenmos (c1. 103 CK);

— YCA08USL U NOPAOOK GbINAAMbL AAUMEHMOE' .

ITueaunyesa JI.M. Yxas. cou. C. 407. Cm. Takxke: KommeHTapuii kK CeMeitHOMY Kozmekcy
Poccuiickoit @eneparuu / OtB. pen. .M. Kysnenosa. M., 1996. C. 276; Yegpanosa E.A.
HimyliecTBeHHbIE OTHOLLIEHMS B poccuiicKoi cembe. M., 1997. C. 98; Mypamosa C.A. Cemeii-
Hoe TIpaBo: YueOHoe rocobue. HopmatusHbie akThl. M.: FOpucnpynenumst, 2001. C. 191. ITo-
BUIMMOMY, TAKOH e TOUKM 3peHusI npuaepxkuBaiack M.B. AHTOKONbCKAsS (CM.: AHmOKoAbCKAs
M.B. Ykas. cou. C. 235-236).

CwM. Takxe: HacTonbHast KHUTa HOTapuyca: YaeOHo-Metonndeckoe mocobue. B 2 1. T. I1. 2-¢
u3n., uctp. u gon. M.: BEK, 2003. C. 179—180.

Cwm. tam xe. C. 180.

Tak, I.A. MenBeneB B Ka4ecTBE CYIIIECTBEHHBIX YCIOBUIA Ha3bIBAeT pa3Mep, CIOCOObI U TIOpsI-
JIOK YILJIaThl aTUMEHTOB (cM.: ['paxknaHckoe nipaBo: YueoHuk. B 3 1. T. 3. C. 570).
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Ecnu He DOCTUTHYTO COTJIAIIEHNEe O pa3Mepe, CIIoco0ax M MOPSIKe YII-
JIaTBl AIMMEHTOB, TO JOTOBOP CUMTACTCS HE3aKIIOUCHHBIM (Iaxke eCIM OH
YIOCTOBEPEH HOTAPUAIBHO).

Coenawernue 06 yniame arumeHmos 3aKA04aemcsi nymem cOCmasaeHus 00HO-
20 doKymenma, noonucwvieaemozo cmoporamu. OHO noOAelCUM HOMAPUANbHOMY
ydocmogepeHur.

B cimygae HecoOmoneHNsT TpeOOBAaHUS 3aKOHA O HOTapUAaIbHOM YIO-
CTOBEpPEHHUH COTJIAIICHMS 00 yIuIaTe aIMMEHTOB CAC/IKAa HeACHCTBUTEIbHA.
Taxkast coenka cauTaeTCss HUUTOXKHOM, T.€. OHA HeACHCTBUTEIbHA C MOMEHTA
€e COBEpIIICHUS He3aBUCHUMO OT TOTO, €CTh JIM Ha 3TOT CUET peIlleHUE CyIa.
HeneiictBuTenpbHas coeka He BICUET IOPUANICCKUX TTOCICICTBUIA, 3a HC-
KJIIOUEHHMEM TeX, KOTOPhIE CBSI3aHbI C €€ HeIeCTBUTEIbHOCTDIO (11. 1 ¢T. 165,
m. 1 cr. 166, . 1 cT. 167 I'K).

Corynamenue 00 yIiaTe aJUMEHTOB SIBISICTCS UCHOAHUMEAbHBIM
00Ky MeHmom' .

K 3akaruenuro, ucnosnenuro, pacmopiceruro u NPpUHAHUK Heodell-
CMBUMENbHbIM CO2AQUIeHUs. 00 ynaame ALUMEHMO8 NPUMEHIHMCS HOPMbl
Ipaxcoarnckoeo kodekca, peryIupymoIIie 3aKI0UeHIE, NCIIOJTHEHUE, pac-
TOpXEeHUE W TIPU3HAHNE HENCHCTBUTEIbHBIMU I'PaskIaHCKO-TIPABOBBIX CIC-
JoK (1. 1 ct. 101 CK).

ITpaBuita 06 MCTIOTHEHUH 00513aTETLCTB cOCpeToTOYeHBI B TI1. 22 'K PD
(ct. 309—328). KoHeuHO, He BCE HOPMBI TPaskIaHCKOTO 3aKOHOAATEIbCTBA
00 UCITOTHEHNHU 00S3aTeIbCTB UMEIOT OTHOIIICHHNE K COTJAIIeHUSIM 00
yIIaTe aTUMEHTOB. Tak, IIpaBujIa O BCTPEIHOM MCIIOTHEHUH 00S13aTSILCTB
(ct. 328 I'K) HEmprMeHUMBI K COTIAIIICHUSIM 00 yILTaTe aJJUMEHTOB 10 TOM
IIPOCTOM TIPUINHE, YTO TaKHMe COTJIAIICHUS ITOPOXIAIOT OMHOCTOPOHHUE
(omHOCTOpPOHHE O0sI3BIBatoINe) obsi3aTenbecTBa. Ho 1 Hambomee obmme
yKazaHus ['pakmaHcKoro Kogekca 00 MCIIOJTHEHUM 00S13aTeILCTB IIPUME-
HSTIOTCSI K MICITOJTHEHUTO COTIAIIICHU 00 yIutaTe aTMMEHTOB C M3BECTHBIMU
oroBopkamu. Tak, B cuity cT. 309 'K P® 06sa3aTenbcTBa JOTKHBI HCITOJI-
HSIThCS HaUIEXKAIINM 00pa30M B COOTBETCTBUU C YCIOBUSIMU 00sI3aTEIb-
CTBa 1 TpeOOBAaHUSIMU 3aKOHA, MHBIX IPaBOBBIX aKTOB, a IIPU OTCYTCTBUU
TaKNX YCJIOBUU M TPpeOOBAHUIT — B COOTBETCTBUM C OOBIYASIMU JICTIOBO-
ro 000poTa MM OOBIYHO MPEIbIBISIEMBIMU TPeOOBAaHUSIMU. Bo-TIepBBIX,
Mo 3aKOoHOM I'paxkmaHCKMA KOOeKC pa3yMeeT TOJIBKO (eaepabHbII 3a-
KOH (11. 2 ¢T. 3), a ceMefHBIe OTHOIIICHUS PeTYINPYIOTCS TaKKe 3aKOHAMU
cyobekToB PD (cT. 3 CK). Bo-BTOpPHIX, K PeryINPOBAaHUIO OTHOIICHUIA,
IMOPOXKIACMBIX COTJIAIICHUSIMHU 00 yIUIaTe alMMEHTOB, HE MOTYT IIpHMeE-
HSTHCS HY OOBIUAM IEJIOBOT0 000poTa (OHU BOOOIIE TPUMEHSIIOTCS TOJIb-

1 o
CM. § 4 HacTosI1IIel TIIaBBI.
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KO B IIPeANNPUHUMATEIbCKON NeITeIbHOCTH), HU OOBIYHO MPEIbSIBIISIE -
MbIe TpeOOBaHUS.

O043aTeTbCTBO, BBEITEKAIOIIEe U3 COTJIallleHNs 00 yIiaTe aJIiMEHTOB,
IOJIKHO WCIIOJHATBCS Hadaexcauum oobpazom, T.c. B COOTBETCTBUM C Tpe-
OOBaHMSIMU 3aKOHA W YCIOBUSIMM 00513aTEJIbCTBA OTHOCUTENILHO CYOBEKTOB
WCIIOJTHEHMSI, CpOKa M MeCTa MCIIOJTHEHMSI, cliocoba UcTioTHeHUs 1 T.11. O0s1-
3aTEIBCTBO MOJKHO OBITHh UCIIOTHEHO peaivHo (B HaType), T.€. TUIATEIbIINK
aJIMMEHTOB 00s513aH COBEPIIATh UMEHHO T€ IeUCTBUS, KOTOPbIE COCTABISIIOT
00BEKT 00s13aTeNIbCTBA (IODKEH YIUIAYMBATh AJIMMEHTHI); 3aMeHa IIpeaMeTa
VICTIOJTHEHUS He TOITyCKaeTCs.

O0s13aTeTBCTBA TOKHBI UCTIOTHSITLCS Hadaexcauum cyosexmom. I1o 06-
1eMy TTpaBUIIy COMIAIIEHUS 00 YIIaTe aIMMEHTOB UCIIOJHSIOTCS €T0 CTOPO-
HaMM (TUIATEIbIINKOM U TIOJTydaTelIeM aTUMEeHTOB). BMecTe ¢ TeM B MCITONI-
HEHMU 00s13aTeIbCTBA MO2YM Y4ACMB08AMb U UHble (Mpembl) Auyd.

Bo-nepebix, TIOIy9aTeNIb AIMUMCHTOB MOXKET IMMOPYYUTH IIPUHATHAE MC-
TOJTHEHUS TPEThbeMY JIUILY. DTO U0 TPUHUMAET UCIIOTHEHE OT UMEHU
TIOJTy4JaTeIIs A TMMEHTOB («IT0 JOBEPEHHOCTH» ). CUMTAETCS, YTO UCIIOJTHEHUE
TMPUHATO CAMUM TTOJTyJaTeJIeM aJITUMEHTOB.

Bo-émopuix, IcTioTHeHNE 00s13aTeIbCTBA (YIIIaTa aTMMEHTOB) MOXET OBITH
BO3JI0KEHO Ha TpeThe INII0. B 3TOM cirydae KpenuTop (MoTydaTeTb aTuMeH-
TOB) 00sI3aH IIPUHSTH UCTIOJTHEHNE (ATMMEHTHI ), TIPEIUIOKEHHOE 32 MOJIKHM -
Ka TpeTbuM JiioM (cT. 313 T'K).

AJIMMEHTHI TOJDKHBI YIUTAYMBATHCS B cpok (CPOKM), YCTAaHOBJICHHEBIN CO-
miameHueM. Ecim cormamenmne Ha 3TOT cYET He COAEePKUT HUKAKUX yKa3a-
HUi1, TO 00513aTeIbCTBA 10 yIUIaTe aTMMEHTOB JTOJKHBI MCTIOTHATLCS B pa-
3yMHBI cpok (cT. 314 I'K). [To-BuAMMOMY, B COOTBETCTBYIOIINX CIIyJasIX
clIeIyeT UCXOIUTh U3 TOTO, YTO aTUMEHTHI TOJLKHBI BBITIIIAUYNBATLCS €XKe-
MecsuHo. 1o obemy nmpaBuity, comepskamemMycs B I paxkIaHCKOM KoaeKce
(cT. 314), TOKHMK BITpaBe MCITOJTHUTH 00S3aTEIBLCTBO IO YKA3aHHOTO CPO-
Ka, eCJIi MHOEe He YCTAHOBJIEHO 3aKOHOM, MHBIMU TTPaBOBBIMU aKTaMW WJIN
YCIIOBUSIMU 003aTEIbCTBA JTM00 HEe BBITEKAET U3 €TO CyllecTBa. BeposTHO,
HET OCHOBAHUIA ITPETIITCTBOBATL TOMY, YTOOBI CTOPOHBI COTJIAIIICHMST 00 YITIa-
Te aJJMMEHTOB JIOYCKAaJI JOCPOYHOE NCITOJIHEHME 00s13aTenbeTBa. Ecim ke
110 3TOMY MOBOJY HET HUKAKMX TOTOBOPEHHOCTEN, TO MPEACTABIISIETCS 1ie-
JIecoOOpa3HbIM UCXOAWUTh U3 TOTO, YTO U3 CYILIECTBA 0053aTeJIbCTBA CJIEIyeT
HEOOXOTMMOCTh CUCTEMAaTHUECKOTO IIPEIOCTaBIICHNS COMepsKaHMS (BPSII TN
MOXHO COTJIACUTBLCS, HAIIPUMED, C TEM, YTO TUIATEJILIIUK PEIITNIT BBITIATUTh
auMeHTHI Ha 10 Jret BIrepen).

O06s13aTeILCTBA JOJIKHBI UCTIOHATLCS B Hadaexcaujem mecme. I1om Mmectom
HCIIOJTHEHUS 00s13aTeJIbCTBA TTOHMMAETCs reorpacdudecKuii MyHKT, B KOTO-
POM JTOIKHUK 00s13aH MCITOJHUTEL 003aTelIbcTBO. Ecnu cormamenuem o6
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yIuiate aTlMMEeHTOB He OTIPENeJIEHO MECTO €To MCITOTHEHUS, TO A IMMEHTBI
JIOJKHBI YILIAUUBATBCS B MECTE XKUTEIbCTBA KPEAUTOPA B MOMEHT BO3HUK-
HOBEHWUST 00513aTETLCTBA; €CIIN KPEAUTOP (TI0JTydaTe b AIMMEHTOB) U3MEHWUIT
MECTO KUTEJIHCTBA U U3BECTUIT 00 ITOM HOJDKHUKA (TUTATE/TBIINKA aTUMEH-
TOB) — B HOBOM MECTE XUTEJIbCTBA KPEIUTOPA C OTHECEHUEM Ha CUET KPEAU-
TOpa PACXOIOB, CBSI3AHHBIX C TIEPEMEHON MeCTa UCTTOTHEHUSI.

AJTMMEHTHBIE 00513aTeJThCTBA TOJDKHBI UCTIONTHSTHCS HAOAEHCAUUM CHOCOOOM.
J1oroBOpOM MOXET MpeayCMaTPUBAThCS, UTO AIMMEHTHI BHITIIAUUBAIOTCS:

1) 6 doasix om 3apabomika u (uau) unoeo doxoda TUIATEIBIINKA ATUMEHTOB.
D10 HamboJee pacpOCTpaHEHHBIN Y TPUBBIYHBIN CITOCOO YTUIATHI A TUMEH-
TOB. BeposiTHO, mpexe BCero moTomy, 4To OrpeesieHre pa3Mepa aTuMeH-
TOB TaKMM CIIOCOOOM TIOTIPOCTY JIOTUYHO U TIPU OTCYTCTBUU COTJIAIIICHUS
AJTUMEHTHI (B TOM YMCJIe Ha HECOBEPIICHHOJETHUX JIETEH) B3bICKMBAIOTCS
10 PEIIEHUIO Cy/a Yallle BCero MMEHHO TaKUM 00pa3oM;

2) 6 meepooii OeHelcHOll cymme

— euinaauusaemoll nepuodutecky. 3aKOH HEPEIKO MPENIUChIBaeT (WIIH 10-

TyCKAaeT) B3bICKAHNE AJIMMEHTOB B TBEP/ION JeHEXHOM cymme (CT. 83,
87, 91, 98 CK). Ho, 3akmoyas cormameHne 06 yruiaTe aTiMEHTOB,
CTOPOHBI MOTYT U30paTh U MHOM CIIOCOO ONpeAe/ieHHUS pa3Mepa ajlu-
MeHTOB. Eciii Bce ke n3oupaercss UMEHHO 3TOT CITOCO0, TO Jalle Bce-
T0 JTNOO CpabaThIBAET CTEPEOTUTT (3aKOH B COOTBETCTBYIOIIEM CITydae
TOBOPUT O TBEPAOU NEHEKHOU CyMMe), TMOO TUIATENBIIUK ATUMEHTOB
WMeeT HepeTYISIPHBIN, MEHSIIOITUICS 3apab0OTOK 1 (M) MHOU TOXOI,
TOJTyJaeT 3apaboToK 1 (MJIM) MHOM TIOXO/ TIOJTHOCTBIO MJTU YaCTUIHO
B HaType U T.1.

OOBIYHO TIPETYCMATPUBAETCS, YTO ATMMEHTHI BHITIIAYMBAIOTCS eXeMe -
csiyHo. Ho HMUTO He MelaeT yCTaHOBUTh B COTJIAIIIEHUM, YTO OHU JOJIKHBI
BBITIJIAYMBATHCS €XKEHEEeIbHO, eXeKBapTaIbHO, €KEeTOMTHO U T.JI.;

—  ynaauueaemoii eOuHo8peMeHHo. DTO Ype3BbIYAiTHO PENKIil CTIoco0 yruia-

ThI ATMMEHTOB. MOXET OBITh, TOTOMY, YTO aJTUMEHTHI BHITIIAUNBAIOT-
Csl Ha coliepKaHue (KOro-jinodo), a mpu 3TOM CIoco0e YIiaThl OKa3bl-
BaeTCs pa3oBast IOMOIIIb;

3) nymem npedocmasnenus umymwecmea (ct. 104 CK). CnmoBocoueranue
«IIpeIOoCTaBIEHIE UMYIIECTBa» JIMILIEHO YeTKOTO IIPAaBOBOIO COMEPXKAHUSI.

CornaimeHnueM o0 yriate aTMMEHTOB MOXKET YCTaHABIMBAThLCS Tiepeaayda
TUTIATETHITMKOM aJTMMEHTOB UMYIIIECTBA B COOCTBEHHOCTb MTOTyJaTeIsT aJl-
MeHTOB. [IprieM MoKeT OBITh TPEAYCMOTPEH KaK pPa3oBbIll aKT, TaK U Te-
puonnveckoe HaaeJIeHNUEe ToJTydaTesisl A TMMEHTOB IIPaBOM COOCTBEHHOCTH
Ha Kakoe-JIMb0 MMYIIECTBO (HampuMep, CUcTeMaThuieckKoe odbecriedeHre
MPOAYKTaMU MUTAHUS U onexaoit). CornameHneM MOXeT MpeaycMaTpu-
BaThCS MIPEAOCTABIEHUE KAKOW-IMOO0 BEIM B TTOTB30BAHUE MTOJTydaTesIst
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aJIUMEHTOB (0€3B03Me3IHOE UM BO3Me3AHOe (HAallpUMep, Ha JIbIOTHBIX
YCIIOBUSIX) U T.1.);

4) unoimu cnocobamu, OTHOCUTEILHO KOTOPBIX TOCTUTHYTO COTJIAIIICHIE
(BBITIOJTHEHME PadOT, OKa3aHUE YCIYT U T.1I.).

JormyckaeTcst coueTaHre pa3IMIHBIX CIIOCOOOB YILIATHI aTuMeHTOB. Ha-
IpUMep, TIATEIBIINK 00I3yeTCs IMepeaaTh B COOCTBEHHOCTD MOIyJaTeIsT
aJIMMEHTOB KaKOe-JIM0O UMYIIECTBO U, KPOME TOTO, €XKEMECSIITHO BBITUIAUM -
BaTb OIPEC/ICHHYIO CYMMY (OCYILECTBISTh YXO, BHIIOIHSITH pAOOTHI U T.1.).

ITo oOmeMy TIpaBMIIy YCIOBHUS JTIOOOTO JOTOBOPA OIPEICIISIIOTCS II0 CO-
IJIAIICHUIO CTOPOH. B 3TOM, B 4acTHOCTH, MPOSIBIISICTCS] IIPUHIIMIT CBOOO-
11 moroBopa (cT. 1, 421 I'K). EcrectBeHHO, 1 pa3Mep aTMMEHTOB, KOTOPBIC
OyIyT YIUTAYMBATLCS B COOTBETCTBUH C COIIAIIICHHEM, TaKXKe OIIpeIesIsacT-
csI TI0 YCMOTPEHMIO CTOPOH. Pasmep alTnMeHTOB, yCcTaHABIUBASMBIN IO CO-
[JIAIICHUIO 00 yIjIaTe aMMEHTOB Ha HECOBEPIICHHOJICTHUX AeTei, HE MO-
JKeT OBITh HIDKE pa3Mepa aTMMEHTOB, KOTOPBIC OHU MOTJIN OBI TTOJIYIUTh IIPU
B3BICKAaHUY aJITMMEHTOB B CyIcOHOM ITOPSIIKE.

AJMMEHTHBIM JJOTOBOPOM YCTAHABIIUBACTCS 10PS00K GbINAAMbL ANUMEHMOE.
Orpenesisist B COTTIAIIeHUN TOPSIOK BHITUIATH A ITMEHTOB, CTOPOHBI YCTaHAB-
JIMBAIOT TIpoIenypy (IIPOIeayphl) NCITOTHEHNS TIIaTeIBIIMKOM CBOMX 00SI-
3aHHOCTEH, IPeAyCMOTPEHHBIX coTalecHrueM. Hamprmep, eciii raTeTbImnK
ITOJDKEH TMePpUOANICCKA YIUIAYMBATD OIIPEICICHHYIO CYMMY, TO B COTTIAIIICHUN
MOKET YKa3bIBaThCS, YTO OHA B YCTAHOBIICHHBIM CPOK TepemacTes IoIyJa-
TEJII0 AJTUMEHTOB HAJTMYHBIMU TCHEKHBIMH CPEICTBAMU MJIU TIePEChIIAcTCST
IIOYTOBBIM ITepeBOIOM M T.O. Ecin, MpenmoioskumM, miaTeIbIIuK aTMMeH-
TOB 00s13aJICST BEITIOJHSATh KaKne-JIM00 paboThI, TO B COTJIAIIICHUN CIICIYeT
OIPENCIINTh X CYIIECTBO, CPOKH BBITTOTHEHMS, KAUeCTBCHHBIC XapaKTepH-
CTUKU ¥ T.JI. U T.II.

B cemeitnom 3akoHomatenabeTBe (1. 3 cr. 101 CK) BocmpousBomutcs
OIVH U3 TIPUHILIMIIOB UCIIOJHEHUS 00S3aTCIIbCTB — HEeAONYCMUMOCHb 00HO-
CMOPOHHE20 OMKA3a OM UCHOAHEHUs 0053ameabCcmea Ui 00HOCMOPOHHE20 U3-
meHenus eeo ycaosuii. Ho ecim B «mepBouctouyHuke» — cT. 310 'K PO —
IIPEeIyCMOTPEHO, YTO MHOE MOKET YCTaHABIMBAThCS 3aKOHOM, a MHOTIA
1 JIOTOBOPOM, TO paccMaTpUBaeMoe IIPaBUIO CEMEITHOTO 3aKOHOIATETLCTBA
HE MOKET OBITh YCTPAaHCHO HM 3aKOHOM, HU IOTOBOPOM.

B ct. 450 'K P® ompeneneHa 603MOICHOCHb USMEHEHUS U PACMOPHCEHUS
002060pa TIO COTJIALIICHUIO CTOPOH, €CJIM MHOE HEe YCTaHOBJIEHO 3TM Komek-
COM, IPYTUMH 3aKOHAMU WJIA JOTOBOPOM. B ceMeifHOM 3aKOHOIATEIIBCTBE CO-
OTBETCTBYIOIIICE ITPABUIO0 MOTUMDHUIIMPOBAHO: IO JOTOBOPEHHOCTH TIJIATEIh-
IIMKa U TTOJTydaTesIsT aJMMEHTOB COTJIAIICHNEe MOXKET OBITh M3MEHEHO MU
PaCTOPTHYTO B JII000¢ Bpemst. MHOe He MOXeT OBITh YCTAHOBJICHO HU IPYTUM
3aKOHOM, HU COTJIAIIICHUEM CTOPOH.
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CornammeHne 00 U3MEHEHUH WX PAaCTOPKEHUH JOTOBOPA ITOUICKUT HO-
TapuagbHOMY yaocToBepeHuio (B 1. 2 ¢1. 101 CK B uMmepaTuBHYIO hopMy
00JIEYCHO TMCITO3UTUBHOE IIPaBmIo cT. 452 I'K).

ITocre 3akiOYeHUS COTIAIICHUST 00 yIIaTe alMMEHTOB MOXET CHU-
3UTHCS YPOBEHD JTOXOMOB IIATEBIINKA WM MOIYJaTels] aIMMEHTOB, I10
KaKoM- JIN00 MPUYNHE MOTYT MOBBICUTHCSI paCXOObI, KTO-TO M3 3TUX JIHII
MOXKET BCTYIIUTH B OpaK, y TJIaTEIbIINKA aJUMEHTOB MOTYT POIUTBCS JCTH
U T.0. U T.11. U3MeHeHne MaTeprualbHOTO WJIM CEMEWHOTO MTOJIOKEHUS CTO-
POH SBIISIETCS IOPUANIECKAM (DaKTOM, KOTOPBII B COBOKYITHOCTH C JIPY-
TUMU I0pUINIeCKUMU (paKTaMU (COMIAIlIeHNEe CTOPOH WIIM PeIllcHUE Cyaa)
BJIEUCT U3MECHEHHUE YUIM PACTOPXKEHIE COTTIAIICHUS 00 yIIaTe aJJUMEHTOB,
HO TIpA TOM HEIIPEMEHHOM YCJIOBHMH, YTO TIPOM3OIIIN CYIIECTBCHHBIC M3-
MEHEHUS. SBseTcs M M3MEHEHNE MaTe pUaIbHOTO MU CEMEITHOTO T10JI0-
JKEHUSI CYIIIECTBEHHBIM, BCSIKUI pa3 OIpeAeIsieTCs IIaTeIBIIIMKOM U TTOJTY-
yaTejieM aIMMEHTOB, a IIPY HEIOCTIKCHUHU COTJIAlICHUST — cyaoM. Permast
BOIIPOC O TOM, pacTOPTaTh JIX COTJIAIlIeHUE 00 yIuIaTe aJUMEHTOB MU U3-
MEHSITB ero (a eCcI 1a, TO B KaKOil Mepe), Cy/I MOJKEeH yIeCTh BCIO COBOKYTI-
HOCTBb OOCTOSITETIECTB Hejia («II000M 3acTy>KUBAIOIINIT BHUMAHWSI MHTEPEC
CTOPOH»): YPOBEHB JOXOIOB TOI WX IPYTOi CTOPOHBI, COCTOSTHHE 3M0PO-
BbSI, KOJIMICCTBO VKIWBEHIIEB W T.1. U T.II.

[Ipu m3MeHeHNH coralleHusT 00 yIjIaTe aIMMEHTOB 00SI3aTeILCTBO
CcoxpaHseTcs B MI3MeHeHHOM Bume. [1pu pacTopXXeHWU COTIAaIleHUs 00sI-
3aTeJILCTBO IIPEKpaIacTcs.

B ciayyae msMeHeHUS MM PACTOPKEHUS COTJIANICHMST 00 yIIaTe aiu-
MEHTOB 00SI3aTeILCTBO CUNTACTCS M3MEHEHHBIM MJIN IIPEKPAIIeHHBIM C MO-
MEHTA 3aKJTI0OYCHUS COIIAIICHUSI CTOPOH 00 M3MEHEHNH MJIN PaCTOPKEHUN
IIOTOBOpA, a TIPHM PACTOPXKEHUHU WU U3MECHEHNH COTJIAIICHUS B CyaeOHOM
IOpsIIKe — ¢ MOMEHTA BCTYIUICHUS B 3aKOHHYIO CIJTY pelneHus cyna. [1ia-
TEJIBIIIMK aJIMMEHTOB HE BIIpaBe TpeOOBaTh BO3BPAIlEeHUS TOTO, YTO OBLIO
HCITOJITHEHO UM JO MOMEHTA U3MCHEHUS VI PACTOPKCHUS COTJIAIICHUS
00 yIutaTe aTMMEHTOB, €CIM MHOE HEe YCTAaHOBJICHO COIIAIIICHNUEM CTOPOH
(cT. 453 TK).

Cornamenne 00 ymjaaTe aIuMEHTOB SIBJISICTCS TpaXXTaHCKO-IIPaBO-
BOIf caenkoit (moroBopom). CTtano OBITh, B IIPEIYCMOTPEHHBIX 3aKOHOM
('K P®) crmyuasx Takas ciejika siBJIsSeTCS HUUTOXHOM (a0COMIOTHO He-
IEUCTBUTEIHLHOI HE3aBUCUMO OT TOTO, IIPM3HAHA JTX OHA HeACHCTBUTEIBHOMN
CyIOM) WJIA MOXET OBITh MMPU3HAHA CYIOM HEAEWCTBUTEIbHOU (OCIIOpU-
Masl CAesKa).

Huumoicnbimu SIBJISTIOTCSI CIEIKH, HE COOTBETCTBYIOIINE TPCOOBAHSIM 3a-
KOHA, COBEPIIICHHBIC C IIeJTbI0, 3aBEIOMO IIPOTUBHOM OCHOBAM ITPaBOITOPSIIKA
¥ HPaBCTBEHHOCTH, MHUMBIC (CHACIKM, COBEPIICHHEIC JIUIIb IJII BUIa, 0e3

186



§ 2. ATMMEHTHBIi1 10roBOp

HaMEpPEHMSI CO3IaTh ITPAaBOBBIC TTOCIICACTBYSI), IIPUTBOPHBIC (COBEPIIICHHBIC
C LIEJIbIO TIPUKPBITh IPYTUE CACJIKN) U T.I. HeKoTopble cAeNKU C TOpoKamMu
CYOBEKTHOTO COCTaBa TaKKe SABJISIOTCS HUUTOXHBIMA. TaK, HIUTOXHOI SIB-
JISICTCS CIeJIKa, COBEpIICHHAs TPaXKIaHWHOM, TIPU3HAHHBIM HEIeeCIoco0-
HBIM BCJICIICTBHE IICUXWICCKOTO PacCTPOICTBA, TMO0 COBEPIICHHAS HECO-
BEpIICHHOJICTHUM, He TOCTUTIINM Bo3pacTa 14 yert.

Moeym 661mb npusnansl HedelicmeumenvHbviMuy (SIBJISTFOTCST OCIIOPUMBIMU)
corJIallIeHUs 00 yIIjIaTe aJMMEHTOB, 3aKITI0YCHHBIC HECOBEPIICHHOJICTHIMU
B Bo3pacte oT 14 mo 18 jeT 6e3 cornacus 3aKOHHBIX TIpeACTaBUTEIICH, Ipa-
KIaHaMU, OTPaHUYECHHBIMH CYIOM B J€€CIIOCOOHOCTH, 0€3 CoTIacusl IoIre-
quTeseit, 1 ap. OCIOpUMBIMH SIBIISIIOTCS TAK3KE COTTIAIICHNS , 3aKTIOUCHHBIC
IIOJ BIMSTHUEM OOMaHa, HaCWJINSI, YTPO3bI, 3TOHAMEPEHHOTO COTJIAIICHMS
MpeACTAaBUTEIIS] OMHOM CTOPOHBI C APYrOi CTOPOHOM U T.1. (cT. 168—172,
174—179 IT'K).

Hapsiny ¢ ykazaHHBIMU (M MHBIMI) OOIIIMMU OCHOBAHUSIMM HEICUCT-
BUTEIBHOCTH CIEJIOK, KOTOphie ycTaHOBIeHBI [ K PM®, B ceMeitHOM 3aK0-
HOOATEIbCTBE MPEAYCMOTPEHO CHEyUANbHOe OCHO8AHUE NPUSHAHUS He-
delicmeumenvruim coeaauienus 06 yraTe aTuMeHToB. CorlalmeHne MOXeT
OBITH IPU3HAHO HEACHCTBUTEIHLHBIM BCICACTBHE TOTO, 9YTO OHO HapyIa-
eT MHTepecHl mmoaydaTels amuMeHToB (cT. 102 CK). ITpu aTOM HE00X0aMMO
HAMETh B BUIY CJICOyIOIIICe.

Bo-nepeévix, pedb UOET 0 BO3MOXKXHOCTH TIPU3HAHUS HEACHCTBUTECIIFHBIM
COIIAIIeHNS 00 YIUTaTe aIMMEHTOB, KOTIa MOIyJaTe/IIMU aIMMEHTOB SIB-
JISSIOTCST HECOBEPIICHHOJIETHHE IETH JTU00 COBEPIICHHOICTHHIE HEIeecIo-
COOHBIC YJICHBI CEMBH. 3aKOH CO3[AeT TOITOTHUTEIBHYIO TAPAHTHIO 3aIIUTHI
IIpaB YKa3aHHBIX TPakIaH UCXOI U3 TOTO, YTO COTJIAIICHUS 00 yIIaTe ajli-
MEHTOB 3aKJIFOUAIOTCS MX TIPEACTaBUTEIIMU. JIeiiCTBIE pacCMaTpUBacMOTO
IIpaBWJIa PACIIPOCTPAHSICTCS Ha CUTyallH, KOTIa IIPEeACTaBUTEIb HE TIPOSIBUI
IIOJKHOM 3a00THI 00 MHTEpecax MPeaCTaBIIsIeMOTO.

Bo-emopbix, coTnamieHne MOXeT OBITh MIPU3HAHO HEACHCTBUTECIILHBIM
B CJIy4ae, €ClIM YCJIOBUS MPEAOCTABICHUS COMEPXKAHMS TTOTyYaTelIio aln-
MEHTOB CYIICCTBEHHO HapyIIAlOT eT0 MHTepeCkHl. B yacTHOCTH, eciu pa3Mep
aJTMMEHTOB, YCTAaHOBJICHHBIN COTIAIlICHUEM CTOPOH 00 yIuIaTe aTUMEHTOB Ha
HECOBEPIIICHHOJICTHUX ACTeH, HIKe pa3Mepa aTMMEHTOB, KOTOPBIC OHU MOT-
JIM OBI TIOJTYYaTh ITPH B3LICKAHWH aJTMMEHTOB B CyIeOHOM TTopsiake. B mpyrmx
CITyJasix BOIIPOC O TOM, SIBJISIETCSI JTU HapyIIEHUE CYIIICCTBEHHBIM, PEIIacTCsT
CyIOM KaKIBI pa3 ¢ YIeTOM KOHKPETHBIX OOCTOSITCILCTB Aca. Takue Ha-
PYILIEHUS MOTYT BEIPaXKaThCsl, HAIIPUMED, B M30paHUM CITOCO0Aa YIIATHI aJIH -
MEHTOB, KpaifHe HeBBITOQHOTO ITOJIyJaTelI0 aJJUMCHTOB. Y CTaHOBICHHBIN
COIUIAIIICHUEM ITOPSAIOK BBHITIIATH aTMMEHTOB TAKXKE MOXKET CYIIECTBEHHO
VIIeMJISITh MHTEPECHI ITOTyJaTesIs U T.1I.
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B-mpemuwux, B ¢yl ¢ ICKOM O TIPM3HAHUM COTJIAIICHMS 00 yIIIaTe ajli-
MCHTOB HEIeHCTBUTEIHHBIM IO pacCMaTPMBAeMOMY OCHOBAHUIO MOTYT
00paTuThCS:

— 3aKOHHBIC TIPEACTABUTEIIN TTOIyJaTeIeii aTMMEHTOB;

— OpraHbl OIIeK! U TIOIICUYNTENIbCTBA (OpraHbl MECTHOTO CaMOYIIpaBJic-

Hus (cT. 34 T'K);

— TIPOKYpOD.

§ 3. B3bicKaHue aJIMMEHTOB B CyJ1e0HOM MOPsi/IKe

ITo obmemMy mpaBHITy aIMMEHTHI B3BICKABAIOTCS C pOOUTENICI I HA HECO-
BEpIICHHOJICTHUX ACTeil B MOJISIX OT 3apaboTKa M (MJIM) MHOTO TOXO0Ha.

Pomurteny BRIIUIAYMBAIOT aITMMEHTHI HA HECOBEPIICHHOJCTHHNX IEeTCH Ha
OCHOBAHUH PELICHHS! CY/1a B CIIEAYIOLNX pa3Mepalx: Ha OJIHOTO peGeHKa — | /s
Ha IBOMX JeTei — /,, Ha Tpoux u Gosiee neteii — /, 3apaboTKa 1 (MJIn) MHO-
TO TOXOOa POIUTEIICH.

IlepedeHs BUIOB 3apadoTKa 1 (MJIM) MHOTO JOXOMA, N3 KOTOPHIX ITPOU3-
BOIUTCS yIepKaHME aIMMEHTOB, B3bICKMBAaGMBIX Ha HECOBEPIIICHHOJICTHIX
nereit, yreepxaeH ITocranosnenuem Ipasureasctsa PD ot 18 utonsa 1996 .
Ne 841' (¢ mocaenyomMMMY U3MEHEHUSIMU Y JOTIOTHEHUSIMI). DTUM aKTOM
MIPEAYCMOTPEHO, UTO yAepXKaHNIe aITMMECHTOB TIPOM3BOAUTCS M3 BCEX BUIOB
3apabOTHOI TUTATHl (IEHEXKHOTO BO3HATPAXKICHUSI, COMEPKAHMSI) U JOIION-
HUTEILHOTO BO3HATPAXKICHMS KaK IT0 OCHOBHOMY MECTY paOOTHI, TaK 1 3a
paboTy MO COBMECTUTEIBCTBY, KOTOPHIC TIOIYIalOT POAUTEIN B ICHEXKHOM
(HaIMOHAJIPHON MJIM MHOCTPAHHOU BaIOTE) U HATYpaIbHOU (hopMe, B TOM
YUCIIe C CYMMBI, HAYMCIICHHOM 110 TapU(MHBIM CTaBKaM, TOKHOCTHBIM OKJIa-
JIaM, TIO CAEJIbHBIM pacIicHKaM U T.I1., C MIPeMUii (BO3HATrpaXXIeHMI), MMCIO-
WX PETYJISIPHBIN WY IIepUOINIeCKII XapaKTep, a TAKKe IT0 UTOraM padOThI
3a roji, C CyMM PaliOHHBIX KOA(POUIMEHTOB U HaA0ABOK K 3apab0OTHOM T1j1a-
T€, C CYMMBI aBTOPCKOTO BO3HATPaXKIeHMS, CO BCEX BUIOB IICHCHUIA, CO CTH-
MeHauii U T.1. U T.11.

Pasmep ykazaunoix doseil 3apad0OTKa U (MIJIM) HHOTO TOX0Ha Mocem Obimb
YMeHbuleH uau ygeauuer cyoom. IIpy aTOM 4eTKIX KPUTEPUEB, KOTOPBIMHU CIe-
IIyeT PYKOBOICTBOBATHCS CYIy, 3aKOH HE YCTAHABIMBACT. YKa3hIBAaCTCS JINIIIb,
YTO M3MEHEHNE STHX T0JIei BO3MOXHO C YIETOM MaTepHaIbHOTO I CeMeii-
HOTO MOJIOXKEHUS CTOPOH (M TIATeIBIINKA, 1 ITOIyYaTe sl aITMCHTOB), a TaK-
K€ MHBIX 3aCTy>KMBAIOIINX BHUMaHUS 00cToATenbeTB (1. 2 ¢T. 81 CK). Taxk,
CYI MOXET IIPUHSITh BO BHUMAaHME, YTO IDIATEIIBIITNK aJITMMCHTOB SIBJISICTCS Ma-
JIOUMYIIINM, a TIOJTy4aTe)Ib AIMMEHTOB TOCTATOYHO obOecricueH. MoKeT OBITh

' C3 PD. 1996. Ne 31. Cr. 3743.
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YYTEHO HAJIMYUE IPYTUX HECOBEPILIEHHOIETHUX AETEi 1 (MJIM) MHBIX TPAXKIAH,
KOTOPBIX IUIATE/IbIIMK aJTMMEHTOB 00s13aH conepkaTh. Eciu B ciiydae B3bicKa-
HMS QJIMMEHTOB B YCTAHOBJICHHBIX JOJISIX 3apab0TKa U (MJI1) MHOTO J0X0a Ha-
3BaHHBIE JINLIA OKAXYTCS B XY/ILLIEM ITOJIOXXEHUU B CPABHEHUU C ITOJIyYaTeIeM
AJIMMEHTOB, TO CYJl MOXET YMEHBIINTh pa3Mep g0, OCHOBaHUEM YMEHbIIIe-
HUS WIK YBEJMYEHUsI pa3Mepa aJlIiMEHTOB MOXKET SIBUThCSI COCTOSIHUE 310-
POBBSI TIATEIBIINKA ATMMEHTOB WM €T0 HECOBEPIICHHOJICTHHX ICTCH 1 T. 1.

Cy0 moxcem ONpeneuTh pa3Mep aJMMEHTOB, yIUIAaYMBaeMbIX Ha He-
COBEPLICHHOJIETHUX AETE, 6 Mmeepooli OeHeNCHOI cyMMe Ul 0OHO8PEMEHHO
6 doasx 3apabomia u (uau) uHo2o 00x00a u 6 meepooil OeHeM CHOl cymme. DTO
BO3MOXKHO, €CJIM POAUTEIIb, 00sI3aHHBII YILIAYMBaTh aJIUMEHThI

— HMeeT HEPETYJISIPHbIIA, MEHSIIOIIMIACS 3apab0TOK 1 (MJI1) MHOM JOXOI;

— IOJIy4yaeT 3apaboTOK U (MJIM) MHOM JOXOM MOJIHOCTbIO WIM YACTUYHO

B HATYpe WU B MHOCTPAHHOI BaJIIOTE;

— He mMeeT 3apaboTKa 1 (MJI1) WHOTO JOXOMa.

CyI MOXET TaKUM Ke 00pa3oM OIpeae/IuTh pa3Mep alUMEHTOB U B IPY-
TUX CIIydasiX, €CIM B3bICKAHWE aJTUMEHTOB B JOJICBOM OTHOIICHWH K 3apa-
GOTKY ¥ (MJI1) MTHOMY JOXOAY POAUTEIISI HEBO3MOXHO, 3aTPYIHUTEIBHO WU
CYLIECTBEHHO HApYyIlIaeT MHTEPEChl OAHOM U3 CTOPOH.

3akoH (1. 2 ct. 83 CK) yka3piBaeT KPUTEPHUil, KOTOPBIM CIEIYET PY-
KOBOJICTBOBAThCsI CYy IIPH OIIpeIeIeHIUU pa3Mepa B TBEPAO IEHEXKHOM CyM-
Me: HeOOXOIMMO CTPEMUTHCS K TOMY, YTOOBI COXPAHUTh PEOEHKY MPEKHUIA
YPOBEHb €ro 00eCIeYeHusI, T.€. He JOIMYCTUTD YXYAIIEHUSI €0 MOJ0XEHMS.
Ho npu 3TOM ¢y HOMKEH yYUThIBATh MaTepUaIbHOE U CEMEMHOE MOJI0XKe-
HMe€, a TAKXKE APYyrue 3acIy>KMBaolie BHUMAHKS 00CTOSITEIbCTBA. B pesyiib-
TaTe ypOBEHb 00ECIIEYEHHOCTU peOeHKA MOXKET KaK MOBBICUTHCS, TAK U 10~
HU3UTHCS. Takue xe MpaBujia O B3bICKAHUY aJIMMEHTOB B TBEPIOIA IEHEXHOI
CyMMe JEeHCTBYIOT ¥ B TOM CIIydae, KOTIa Py KaXIoOM M3 pOOUTENIeil ocTa-
IOTCSI IETU U aJIMMEHTHI B3bICKMBAIOTCS Ha peOeHKa, OCTABIIETOCs C MeHee
00€eCIeYeHHBIM POIUTEIIEM.

3aKOH UCXOAUT M3 TOrO, YTO aJIMMEHTHI, B3bICKMBAEMbIE C POIUTEICI
B I10JIb3y HECOBEPILEHHOJETHHUX AeTeil, UCIIOAb3YIOTCS B MHTEpecax dTUX
ngeTeil. B O0NbIIMHCTBE CBOEM aIMMEHThBI B IIOJIHOM 00bEME UCITOIb3YIOTCSI
Ha colepxKaHKe HECOBEPILIEHHOJIETHUX AeTeil. BrioiHe nomycTuma cutyanus,
KOT/Ia YaCTh CYMM, T10JIy4aeMbIX B KAUe€CTBE aJJMMEHTOB, MOXET ObITb UCTpa-
YeHa Ha TEeKYIIHe pacXodbl, a 9acTh X pe3epBUpyeTcs Ha Oymymiee. Ha ciy-
yail B3bICKAHMS aJIMMEHTOB B IT0JIb3Y IETEH, OCTABILIKUXCS 0€3 ITOIEUYEeHMS PO-
JIUTENIE U HAXOISIIKUXCS B BOCIIUTATEIbHBIX JINOO JI€YCOHBIX YUPEKACHUSIX,
YUYPEKIECHUSIX COLMATIbHOM 3a1UThI HACEJIEHHUS U B APYTrUX aHAJOIMYHBIX Y4~
pexnenusx, CeMeitHbIM KomeKc (CT. 84) ycTaHABIMBAET CIICIIMAIbHbBIC TIpa-
BIJIA. AJIMMEHTBI 3a4MCIISIIOTCS Ha CUETa 9TUX YUPEXKICHUIA, TI€ YYUThIBAIOT-
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s OTAENIBHO TI0 KaxKaoMy pebeHKy. [1pu octaBneHnn peGeHKOM Ha3BaHHBIX
YUPEXKICHUI CYyMMBI, TIOJIyYeHHBIE B KaUeCTBE AJIMMEHTOB, TIEPEUUCIISIOT-
cd Ha CYET, OTKPBITHIN Ha MM pedbeHka B CoeperateabHoM 6aHke PD. Bme-
CTe C TeM YUPEXKICHUSI MOTYT 3aCTaBUTh 3TU NEHBI'M «pabOTaTh» — MOMEIIATh
CYMMBI aJITUMEHTOB B OaHKU. B Takux cirydasix moJIOBMHA TIOXOIO0B, TOTyJae-
MBIX B pe3y/IbTaTe pa3MeIleHUsT JeHEXKHBIX CPENCTB, UCITOIB3YEeTCs Ha COMEP-
JKaHUWe AeTel B Ha3BaHHBIX yYpexXIeHusX. BTopas mosoBruHa BMECTE C CyM-
MOIf ATMMEHTOB 3aYMCIISIETCS] HA YKa3aHHBIN cYeT peOeHKa MPU OCTaBIEHUYN
UM YUIPEKICHUSI.

Podumenu o653anbL codepicame c8oUX cOBepUIeHHONEMHUX Oemell, eCTTN:

a) OHWU SIBIISIIOTCSI HempydoCnOCOOHbIMU;

0) Hyxcoaromces 6 nomouwsu (HE UMEIOT BO3MOXHOCTH COAEPKATh ce0sI; BO-

TPOC O TOM, MOKHO JI CYMTATh JIUIIO HY>KIAIOIITUMCST, PETIIaeTCsT BCSI-
KU pa3 ¢ y9eTOM BCEX OOCTOSITEILCTB KOHKPETHOTO JIeJIa).

B aTux ciydasix aTMMEHTBI B3BICKMBAIOTCST TAKXKE B TBEPIIOU ICHEKHOMU
cymme. [Ipu ompenesieHur pasMepa aIMMEHTOB CyJ YYUTHIBAET MaTepU-
aJbHOE U CeMEHOe MOJI0OXEeHNe 00enX CTOPOH, a TaKXe IPYrue 3aciyKu-
BarolIve BHUMAHUSI MHTEPEChl. B TOM unciie MOXeT ObITh (M JOJIKHO OBITh)
YUTEHO HAJIMYUE Y COBEPILIEHHOJIETHETO HETPYIOCIOCOOHOTO pebeHKa, KO-
TOPBI HYXXIA€TCS B IOMOLIHU, CYNIPYyra, CBOUX AETEeN, KOTOPbIe 00sI3aHbI
€ro coaepxXaThb.

Kpowme ymiaTel aTMMEHTOB HECOBEPIIEHHOJETHUM JIETSIM W HETPYIO-
CITOCOOHBIM COBEPIIIEHHOJIETHUM JCTSIM Cy0 Modcem 0053ame pooumeneil y4a-
cmeo6ams 8 0ONOAHUMENbHBIX PAcX00ax, BBI3BAHHBIX UCKITIOUUTETHHBIMU 00-
crogtesnibecTBaMu. K uncmy Takux oOCTOSITENTECTB, B YACTHOCTH, OTHOCSITCS:

— TsKenast 00JIe3Hb;

— YBEYBS JETEH;

— HeoOXOAMMOCTh OTIATHI ITOCTOPOHHETO yxo/a 3a neTbMu (cT. 86 CK).

PaccmarpuBast 3To mpaBuiio, BaXKHO UMETh B BUY clieaytoniee. Bo-mep-
BBIX, IPUBEACHHBIN MEepeueHb He3aKPHIThI. BO-BTOPHIX, SIBISIETCS JIM TO
WU MHOE OOCTOSITETHCTBO (B TOM UKCIIE W U3 YKCJIa HA3BAHHBIX) UCKITIO-
YUTEJbHBIM, PEIIAETCS CYIOM B KaX10M KOHKpeTHOM ciy4dae. [Tpu aTom
UCKITIOUUTENTbHOCTh OOCTOSITEIHCTBA HE MOJIKHA TPAKTOBATHCS KaK €0 YHU-
KaJIbHOCTh, HEMTOBTOPUMOCTD, YPE3BBIUAIHOCTD U T.1. MCKITIOUNTETHHOCTh
00CTOSAITETHCTBA TIPOSIBIISIETCST B TOM, U 9TO, B-TPETHUX, YTO OHO TMOPOXKAA-
€T TOTPEOHOCTh B pacxojax, JOMOJTHUTEIBHBIX K TEM aTUMEHTaM, KOTOpbIe
B3BICKMBAIOTCS MJI MOTYT OBITh B3bICKaHbl. Kpome Toro, cynm mpusHaeT 00-
CTOSITEJIbCTBO MCKITIOUUTETLHBIM, €CITM MHTepeC peOeHKa 3aCTyXMBAeT BHU-
MaHus1. Tak, He CYUTAETCST UCKITIOYUTEIBHBIM O0CTOSITEIbCTBOM, AIOIINM
OCHOBaHWeE JIJIST B3bICKAHUSI C POIUTENIEH JOTIOTHUTETHHBIX PACXOJ0B, HECe-
HUE 3aTpaT Ha OOy4YeHUe.
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Cy0 moxcem 0bs3amv pooumeneli NPUHAMb yuacmue 6 GaKxmu4eckKu noHe-
CEHHbIX 0ONOAHUMENbHBIX PACX00aX, d MAKICEe 8 OONOAHUMENbHBIX PACX00aX, KO-
mopble Heobxo0umo npouszgecmu 8 0yoyuem.
Paszmep cyMM, B3bICKMBAa€MbIX C POAUTE/ICI B BUIE YIaCTUSI B JOTIOJIHU -
TEJbHBIX pacxomax («I0JIsl y4acTHsI»), OIPEAsIeTCS CYIOM UCXOIs U3 Ma-
TE€PUAIbHOIO U CEMEMHOIO MOJIOXEHUsI POAUTEIICH 1 AeTEl U APYTUX 3aCLy-
JKMBAIOIIMX BHUMaHUS UHTEPECOB CTOPOH. C yueTOM 3THUX 0OCTOSITEILCTB
Ha pOAUTEJIeil MOXET ObITh BO3JI0XKEHA 00SI3aHHOCTb HECTHU JOMOJIHU-
TeJIbHbIE PACXO/bI B IIOJIHOM 00beMe UJIU B KAKOM-TO YaCTH (B BUIE «I10JI1
yyacTusi»). [IpuyeM eciiu yCTaHOBJIEHO, YTO UMEIOTCSI MCKIIIOUUTEIbHbIE
o0cTosiTeNbcTBA (TsiKesiast 00JIE3HDb U T.[.), BIEKYIIUE IOMOJHUTEIbHbIE
pacxoibl, TO OCBOOOIUTH POAMUTENIEH OT y4ACTUS B JOIIOJIHUTEIbHBIX pac-
XOJax CyJ He BIIpaBe.
B3bickaHMe IPOU3BOAUTCS B TBEPAO JEHEXKHOI CyMMe, yIUIaYMBaeMO
exemecssyHo. [1opsiIoK y4acTusl B IOIMOJIHUTEIBHBIX pacxoaax (Harmpumep,
OyAyT U yIIa4MBAThCS COOTBETCTBYIOIINE CyMMBl HATUYHBIMU JE€HbIAMU
Win Oe3HATMYHBIMU I€HEXHBIMM CPEICTBAMM) OIIPEIEISETCS C yUETOM Ha-
3BAHHBIX 1 MHBIX 3aC/Iy>KABAIOLIMX BHUMAHUSI UHTEPECOB CTOPOH.
TpebGoBaHue O B3bICKAHUY AJTMUMEHTOB B I10JIb3Y HECOBEPLIEHHOJIECTHUX €~
Tei, a TAKXKe 00 y4aCTUM B JOIOJIHUTEIbHBIX PACXOAAX MOXKET ObITh 3asIBJICHO:
a) pOoOUTENIEM, C KOTOPBIM MPOXUBAET PEOCHOK;
0) omekyHOM (TroneunTesieM) peoeHka (cT. 84 CK);
B) TIPUEMHBIMHU POIUTEIIMU pedeHKa (cT. 84, 1. 3 c1. 153 CK);
I) BOCIMTATEIbHBIMU YUPEKACHUSIMU, JIEYEOHBIMU YUPEKIACHUSIMU, YU -
PEXICHUSIMU COLIMAILHOM 3a1UThI HACEJCHMS U IPYTUMU aHAIOT Y-
HBIMU YYPEXKIECHUSIMU, €CIU IETU OCTAIUCH 0e3 ITOIeYeHUsI pOIUTe-
JIel ¥ HaXOmSITCS B TaKMX yupeskneHusX (cT. 84, 1. 1 c1. 147 CK);
[1) YCBIHOBUTEJIEM, €CJIM COXPAHUIMCH IpaBa U 00SI3aHHOCTH 10 OTHO-
IIEHUIO K KOMY-T100 n3 ponureieii (ct. 137 CK);

€) OpraHoM OIEKU U ITOIEeYUTEIbCTBA, [IPU OTCYTCTBUH COIIALLIEHUS PO-
JUTEIe 00 yIuiaTe aJMMEHTOB, IIPU HEIPEACTaBICHUN CONEPXKAHMS
pebeHKY U TIpX HelperbsaBiacHNN rcka B cyr (11. 3 cT. 80 CK).
TpeboBaHue O B3bICKAHUU AIMMEHTOB C POAUTEIIEH B I10JIb3y HETPYHO-
CIIOCOOHBIX COBEPIIEHHOIIETHUX AETEM, HYKIAIOIIMXCSI B IIOMOILIHM, a TAKKE
00 UX y4acTUU B JOTIOJTHUTEIbHBIX PACXO/IaX MOXET OBITH 3asIBJIICHO:
a) CaMMMU JETbMU;
0) OImeKyHaMM, €CJIM JETH IIPU3HAHBI CYIOM HeAeeCIIOCOOHBIMU BCIIE/I-
CTBHUE IICUXUYECKOTO PACCTPOICTBA;

B) IIOMEYUTENSIMU, €CIAU JETU OrPaHUYEHBI B AE€CIIOCOOHOCTU BCIE-
CTBME 3JI0YIOTPEOIIEHUs] CIIMPTHBIMU HAIMUTKAMU WJIM HAPKOTUYE-
CKMMHM BELLECTBAMU.
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Tpydocnocobubie cosepuieHHoNemMHUe Oemu 0053aHbL CO0ePIUCAMb CEOUX PO-
dumeseil, €CI OHU SIBJISTIOTCSI:

a) HeTPYIOCITOCOOHBIMU (MY>KUMHBI U KEHIIIUHBI, TOCTUTIITUE COOTBET-

cTBeHHO 60 1 55 J1eT, MHBAINIbI);

0) HyXIamUMMUCI B TTOMOIIU (HE MMEIOIINX JOCTATOUHBIX CPEICTB

K CYIIIECTBOBAHUIO; 3TO OLIEHOYHAST KaTeTOPUsI — BCSAKUI pa3 BOIIPOC
0 HYXITAeMOCTH B TIOMOIIIY PEIIIAeTCsI C YYETOM OOCTOSTEThCTB KaxkK-
JIOTO KOHKPETHOTO JIeJIa).
Cosepuiennoremnue demu (Kak TPyAOCTIOCOOHBIE, TaAK U HETPYIOCTIO-
COOHBIE) Moeym Obimb npUBAeUeHbl K YUACMUI0 8 00NOAHUMEAbHBIX pACX00ax
(K BBITUIAaTE TEX ATMMEHTOB, KOTOPBIE B3BICKUBAIOTCS MJTU MOTYT OBITh B3bIC-
KaHbl), €CJIN:
a) MMEIOTCS UCKITIOYNTEIbHBIE 00CTOSITEIbCTBA, TAKME, KaK TsDKeTast 60-
JIE3Hb, YBEUbE POUTEIIST, HEOOXOIUMOCTh OTUIAThI TIOCTOPOHHETO yXO-
J1a 32 HUM, U 1Ip.;

0) HaIMYMEe UCKIIOUUTETbHBIX OOCTOSITEILCTB MOPOXKAAET MOMOTHY -
TEJIbHBIE PACXOJIBI;

B) JETU HE YYaCTBYIOT B HECEHUU ATUX PACXOJIOB.

AJIIMEHTHI B TIOJTb3Y POIUTEIIEH B3BICKUBAIOTCS B TBEPIOI MEHEXKHOMN CyM-
Me. TOYHO TaK Xe OIpPEeAesseTCs U «I0JIs1 yYACTHUST» B JOIOJIHUTEIbHBIX Pac-
xomax. COOTBETCTBYIOIINE CyMMbI BBITUTAYNBAIOTCS €3KEMECSIHO.

[Mpu ompeneneHnu pazmepa aTMMEHTOB cyd yuumolgaem mMamepuaibHoe
U cemeliHoe noaodiceHue pooumeneli U mpyooCHOCOOHbIX COBEPUIEHHONCMHUX Oe-
meil v ApyTUE 3aCTyXUBAIOIe BHUMaHWSI MHTEpeChl cTOpoH. Kpowme Toro,
TIPY B3BICKAHWY JIMMEHTOB CY/l MOXKET YUI€CTh BCEX TPYIOCITIOCOOHBIX COBEP-
IIEHHOJIETHUX IETel JAHHOTO POAUTENISI HE3aBUCUMO OT TOTO, TIPETbSIBIICHBI
TpeOOBaHMSI KO BCEM NIETSIM, K OTHOMY M3 HUX WJIN K HECKOJIBKIM 13 HUX. Tak,
€CJIN Y PONIUTEJIS TPOE JETEH M OH TIPEIbSIBIISIET TPEOOBAHUE JIUIID K OTHOMY
U3 IeTeil, TO, ECTECTBEHHO, OTIPEesisisl pa3Mep alUMEHTOB, Cy/l YUUTHIBAET,
YTO AJITMMEHTHI MOTYT OBITh B3bICKAHBI U C IETE, K KOTOPBIM TPEOOBAHUST HE
3asBneHbl. Takue e TpaBuiia ACHCTBYIOT U TIPU MPUBJICYCHUN K YIaCTUIO
JIeTeil B JOTIOTHUTETbHBIX PAcX0/aX, HO YUUTHIBAIOTCSI BCE COBEPIIIEHHOJIET-
HUe eTH (He TOJIBKO TPYIOCTIOCOOHBIE); CY/I UICXOMUT M3 Ha3BAHHBIX 1 MHBIX
3aCITy>KMBAIOIINX BHUMAHUS MHTEPECOB POIUTENICH 1 BCEX COBEPIIIEHHOJIET-
HUX JieTell (He TOJBbKO TPYHOCTIOCOOHBIX). DTH K€ OOCTOSTETCTBA YINUTHI-
BaIOTCSI TIPU OTIPEICIEHUY TIOPSIIKA HECEHUST IOTIOTHUTEIBHBIX PACXOIOB.

TpeboBaHMe 0 B3bICKAHUY aJTMMEHTOB B TTOJTb3y POAUTEINEH, a TakkKe 00
Y4aCTUU JIETeH B IOTIOTHUTENIBHBIX PACXOAAX MOXET OBITh 3asIBJICHO:

a) caMUMU POJIUTENISIMU;

0) omeKyHaMu pOMUTENEe, TPU3HAHHBIX HEIEeCITIOCOOHBIMU BCIIEACTBUEC

TICUXUYECKOTO PACCTPOMCTRA;
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B) IIOIEYUTE/ISIMU POAUTEIICH, OTPAHUYEHHbIX B IEECIIOCOOHOCTHU B CBSI-
31 CO 3JI0YITOTPeOJICHNEM CITMPTHBIMU HAITUTKAMM WA HapKOTUYE-
CKHUMMU BellIeCTBAMMU.

Lemu moeym 6vimv 0c600024cAeHbl CYOOM 0M 0053AHHOCMU CO0epicams po-
dumeneli, €CITA YCTAHOBIICHO, YTO POIUTEIN YKIOHSIIACH OT MCTIOTHECHHUS
00s13aHHOCTEN poauTeneit (He 3a00TUIMCH O 310POBbe, (PU3UUECKOM, TICU-
XMYECKOM, TYXOBHOM U HPABCTBEHHOM Pa3BUTUU ACTEH, YKIOHSIUCH OT UC-
TOJTHEHUST 00513aHHOCTH T10 COAEPXKAHUIO IeTei U T.1.).

Hetn He HeCcyT 00SI3aHHOCTH COIEPKATh POIUTEINICH, KOTOPBIC JINIIICHEI
POIUTEIHCKUX TTPaB.

Cynpyeu 0onicHbl MamepuansHo noddepicusams dpye dpyea (1. 1 c1. 89 CK).
B GopIIMHCTBE CilydaeB Takasi MOAAEePKKaA OCYIIIECTBISICTCS 0e3 MCITOIb30-
BaHUS KaKUX-JT1O0 MpaBOBBIX (DOpM (HET OpayHOTO TOroBOpa, COrIalleHUs
00 yrutaTe alTMMEHTOB, PellIeHMs Cy/Ia O B3bICKAHUY aJTMMEHTOB 1 T.11.). BMe-
CTe ¢ TeM ceMeifHoe 3akoHoaaTeabcTBO (1. 2 ¢T. 89 CK) nmpeaycmartpuBaet
BO3MOXKHOCTb B3BICKAHUSI AJIMMEHTOB B CyIeOHOM MOPSIIKE (€CIU HET alu-
MEHTHOTO JOTOBOpPA) B ITOJIb3Y OTHOTO U3 CYIIPYToB ¢ mpyroro cympyra. Co-
OTBETCTBYIOIIMM ITPABOM HaJIeJICHBI:

a) HeTPYIOCHOCOOHBIN HyxXaaroluiics cynpyr. HeTpynocnocoOHbIMU

SIBJISIFOTCSI JIMIIA, TOCTUTIINE TIEHCUMOHHOTO Bo3pacTa (3KEHIIUHBI —
55 net, Mmyx4uHbl — 60 j1eT), 1 MHBaIMABL. HyXXIarommnMucs CUuTaioTcst
JIMIIA, HE MMEIOIIMe TOCTATOUHBIX CPEICTB K CYIIIECTBOBAHUIO (SIBJISI-
€TCs1 JIU CYObEKT HY>KIAIOIIUMCSI, PelliaeTcsl CyIOM C Y4eTOM KOHKPET-
HBIX OOCTOSITEIbCTB KaXKIOTO Jeja);

0) >XeHa B IIeproa 0epeMEHHOCTH M B TCUCHUE TPEX JIET CO THS POKICHUS
obuiero pebeHka;

B) HYXIAIOLIUICS CyNPYT, OCYIIECTBISIONINI YXO 3a 0OIIMM PeOEHKOM-
VHBAJIUAIOM A0 TOCTIKEHUS peOeHKOM Bo3pacTa 18 et nim 3a o01mmm
peOEHKOM — MHBAJUIOM C ACTCTBA | TPYIIIIBL.

Cnenys «0ykBe» 3akoHa (11. 2 ¢T. 89 CK), B yKazaHHBIX C/TydasiX aIUMEHTbI

B3bICKUBAIOT TIPH CJIEIYIOIIUX YCIOBUSIX:

a) CYIpYT, K KOTOPOMY IIpeIbsBICHO TPeOOBaHME, OTKA3bIBACTCS Ma-
TepUAIbHO MOIACPKUBATh APYToro cymnpyra. Kak mpemcraBisieTcs, 00
OTKa3e B 3aKOHE TOBOPUTCS B CAMOM IIIMPOKOM cMbIcie. OTKa3 MOXeT
OBITb BbIPaXKEH aKTUBHBIMU JEACTBUSIMU, MOXKET ObITh «<MOTYATMBBIM».
MoxeT ObITh, MaTEpUAJIbHAS MOAAEPKKA OKA3bIBAETCS, HO, TI0 MHE-
HUIO IPYTOTO CYIIpyTa, MMEIOIIETO IIPaBo Ha e¢ MOIyIeHUe, STBIISICT-
¢ HegocTaTouHOM. [To-BUImMoMy, alTMMEHTHI OYIYT B3bICKAHBI JaXKe
B TOM cJIy4yae, KOrzia Cymnpyr, oJyJaloliuii TOCTaTOUHYIO MOAIEPKKY,
TpeOyeT B3bICKaHUS aTMUMEHTOB B CY/IeOHOM Mopsinke (B pe3yibrare
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TIPEOCTABICHUE COACPKAHUS B JOOPOBOJIBHOM IMOPSIIKE OKAXETCS
3aMEHEHO BBITIIATON aJITUMCHTOB);

0) OTCYTCTBYET corjaiieHue o0 yraTe aIiMeHTOB;

B) CYIPYT, O0SI3aHHBII OKa3bIBATh IMOIIEPKKY CYIIPYTY, UMEIOIIeMY TIpa-
BO Ha ee MoJlydeHHe, 00IamaeT HeOOXOMIMMBIMH IJIST 3TOTO CPEICTBA-
M. M1 3TOT BOTIPOC BCSIKUIA pa3 pelIacTcs CYIOM C YIETOM KOHKPETHBIX
00cToATeLCTB Aeja. Kak mpaBmito, eciia CympyT, 00sSI3aHHBIHN YITIAIH -
BaTh aTMMEHTHI, pacIioaracT OOIbITNM KOJTMISCTBOM CPEICTB, HEXKe -
JIV CYTIPYT, UMEIOLINI IIPaBO Ha UX ITOJYICHHE, TO CAMTACTCS, 9YTO OH
pacmoaraeT CpeIcTBaMu, HEOOXOIMMBIMH JIJIsI BEITIIATHI A JMMECHTOB.

B HEKOTOPBIX clTydasx 3aKOHOM IIpeIyCMaTPpUBACTCsI 00SI3aHHOCTh OBIB-
IIMX CYIIPYTOB MaTepHaIbHO MOMAepKMUBATh APYT apyra. B cury cr. 90 CK PO
B CyIcOHOM MOPSIIKE MOTYT OBITh B3BICKAHBI AIMMEHTEHI C OBIBIIIETO CYTIPYTa,
00JTagaronIero HeoOXOIUMBIMHU IIJISI 3TOTO CPEICTBAMU, B TTOJIB3Y:

a) OBIBIIIEi >KEHBI B TIEPUOI OEPEeMEHHOCTH M B TCUCHUE TPEX JIET CO THS

poXIeHusl o01Iero peOeHKa;

0) HYXITAIOLIETOCs OBIBIIIETO CYIIPYTa, OCYIIECTBIISIOIETO YXOI 32 OOIIIM
PpeOEeHKOM-MHBAIMIOM JI0 JOCTVZKEHUS peOCHKOM Bo3pacTa 18 jeT mm
3a O0IIMM peOEHKOM — MHBAJIMAOM C AeTCTBa | rpymimsr;

B) HETPYHOCIOCOOHOTO HY:KIAIOIIETOCS OBIBIIIETO CYIIPyTa, CTAaBIIETO He-
TPYAOCTIOCOOHBIM IO PACTOPXKEHHUS OpaKa WJIM B TeUCHUE ToJa ¢ MO-
MEHTa pacTOPXEeHUS Opaka;

I) HYXIaloIIerocs cynpyra, 1OCTUTIIEro MeEHCUMOHHOrO BO3pacTa He
ITO3IHEe YeM 4Yepe3 IISITh JIET ¢ MOMEHTAa pacTOpKeHUs Opaka, ecin
CYIIPYTH COCTOSIIN B OpaKe IJIUTEILHOE BpeMs.

EcTtecTBeHHO, 4TO MPEAOCTABICHUE CONEPKAHUS ObIBLIEMY CYIIPYTY MO-
JKET OCYIIECTBIISATHCS B IMOPSIIKE M HAa YCIIOBUAX, IIPEIyCMOTPEHHBIX Opad-
HBIM OTOBOPOM WJIM COTJIAIIICHHEM 00 yIIaTe aTUMEHTOB.

AJMMEHTHI CyIIpyraM (OBIBIIIMM CYIIPYTaM) B3LICKUBAIOTCSI 6 meepaoil Oe-
HeJNCHOI cymMMme, KOTOpasI TOJDKHA BBRITIAYMBATHCS eskeMecsTIHOo. Pasmep anm-
MEHTOB OITPEACIISICTCS CYIOM MCXOISI 3 MaTePUATBEHOTO M CEMEITHOTO TT0JI0-
JKEHUSI CyIPyToB (OBIBIIMX CYIIPYTOB) U IPYTHX 3aCIy>KMBAIOIINX BHUMAHUS
MHTEPECOB CTOPOH.

IIpu pemreHUM BoIlpoca O B3BICKAHUM aJUMEHTOB B MOJIB3Y CYIIpyra
(6BIBIIETO CyIIpyTra) OBLIO OBl HEMIPABIJILHO UTHOPUPOBATH IPUUMHBI He-
TPYIOCITOCOOHOCTH 3TOTO CYIIPYTa, IIPOYHOCTh CEMEWHBIX CBSI3CH, TIOBEICHIE
cynpyroB B 0pake. CooTBeTcTBeHHO 3aK0oH (cT. 92 CK) mpemycmaTpuBacrt,
YTO CYI MOXKET OCBOOOIMTH CYIIPyTa OT 00SI3aHHOCTHU COIEPKATh IPYTOTro
HETPYIOCITOCOOHOTO HYXIAIOIIETrocsl B TOMOIIY CyNpyra Wil OTPaHUYUTh
3Ty 00SI3aHHOCTbH OIIPEACIICHHBIM CPOKOM KaK B IIepHO OpaKa, TaK M IOCIIe
€0 PacCTOPKCHMUS:
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a)

6)

B)

B CJIydae, eCJIM HETPYIOCITOCOOHOCTh HYKAAIOIETOCS B TTOMOIIIY CY-
MpyTa HACTYNWJIA B PE3yJIbTaTe 3JI0YIIOTPEOICHMUS CITUPTHBIMU HATIUT-
KaMU, HApKOTUYECKNMHU CPEICTBAMU WM B pe3yJIbTaTe COBEPIIEHUS
MM YMBIIIJIEHHOTO TIpecTyIuieHus. Kak nmpencraBisieTcsl, TO 00CTOsI-
TeJILCTBO, HACTYNWJIA I HETPYAOCIIOCOOHOCTh 10 Opaka, B IIepuo,
Opaka MJTH TIOCJIEe €TO PACTOPKEHMSI, IIPU TIPUHSITUHN pelIeHNUs 00 OCBO-
0OXIEeHUHU OT 00SI3aHHOCTH YIUIAYMBATh aIUMEHThI IMOO 00 OTpaHM-
YEeHUM ee ONpeieIeHHBIM CPOKOM 3HAYEHUST HE MMEET;

B CJTy4ae HEIpOIOKUTEILHOCTY ITPeObIBAaHNS CYIIPYTOB B Opake. SIB-
JISIETCSI JIM CPOK TTPEOBIBAaHMS CYIIPYTOB B OpaKe HETPOHAOJKUTEILHBIM,
pelraeTcst CyaioM B KaxXKIOM KOHKPETHOM ciiydae (IIPUHSITO CYUTATh
HETIPOIOJKUTEIIBHBIM CPOK IO TISITH JIET);

B clydae HEeJOCTOIHOIO MOBEIEHUS B CEMbE CYNpyra, TpeOyIolero
BBHITIIATHI AJIMMEHTOB. BbIJIO M TTIOBeaeHNE Cylpyra B ceMbe HeI0-
CTOMHBIM, pellaeTcs CyIOM C YYETOM KOHKPETHBIX 00CTOSITEIBCTB
neaa. MoryT ObITh YYTeHbI KAaK HEMMYILIECTBEHHBIE, TaK U UMYIIIE-
CTBEHHBIE OTHOIIEHUS B ceMbe. TakK, MOXET OBITh IIPUHSITO BO BHU-
MaHUe, YTO CYIPYT, TPEOYIOIINI1 BRITIIIATHI AJIMMEHTOB, PAcX0Od0Bal
o0lllee UMYIIIECTBO CYIIPYroB B YIIepO MHTEpecaM ceMbH, He 3a00-
TUJICI O 3M0POBbe, PU3NIECKOM, TICUXUYECKOM, TYXOBHOM 1 HpaB-
CTBEHHOM BOCITMTAHUHU JEeTell, YKIIOHIJICS OT MaTepUaJIbHOM MO/ -
JIep>KKU CyTIpyra 1 T.1I.

Kpome pommteneii, geteit, cynpyroB (OBIBIIMX CYIIPYTOB) TP HATTTIUH
OIIpeIeICHHBIX IOPUINICCKIX (PAKTOB alUMeHMHble 0053amenbcmea Hecym
u dpyeue uneHvl cembl.

Bo-miepBBIX, Opamos u cecmpsl TOJKHBI IPEIOCTABIISITh COMCPKAHNIE
(YyI1aumBaTh aJIMMEHTBI) CBOMM OpaThsIM M CECTPaM, CCITH:

a)

6)

B)

UX OpaThs U CECTPHI, SBISIONINECS HECOBEPIIEHHOJIETHUMU WA CO-
BEPIICHHOJIETHUMHU HETPYIOCTIOCOOHBIMU, HYK/IAIOTCS B TTOMOIIIH;
HECOBEPIICHHOJIETHUE HYXKIAIOIINECS B TOMOIIY OPaThs ¥ CECTPBI HE
MOTYT TIOJIyYUTh COMAEPKAHUE OT CBOMX POAUTENEi (POIUTENIN yMep-
T, SIBJISIIOTCST HETPYIOCTIOCOOHBIMU, HYXIAIOTIUMUCS B TTIOMOIIA
U TIPEOCTABISIEMOE UMM CONIEPKAHUE SBHO HENOCTATOYHO U T.1I.).
Hyxnatomnuecst B TOMOIIM COBEPIICHHOJIETHIE HETPYIOCTTOCOOHbBIE
OpaThs ¥ CECTPHI HE MOTYT MOJTyYUTh COAEPKAHUE OT CBOMX TPYIOCTIO-
COOHBIX COBEPIIIEHHOIETHUX JIETEH, CYIPyTroB (OBIBIINX CYTIPYTOB) WA
OT ponuTesieil (HeT eTeil, CyrpyT Mo yCTaHOBJICHHBIM 3aKOHOM OCHO-
BaHUSIM OCBOOOXIECH OT 00SI3aHHOCTH CONIEPKATh HETPYIOCITOCOOHO-
TO HYXIAIOIIEToCs B TIOMOIIM CYTIpYyTa U T.1.);

OpaThst ¥ CECTPhI, K KOTOPBIM 3asIBJIEHO TPeOOBAHME 00 yIijIaTe aTuMeH -
TOB, 00JIAMAIOT HEOOXOMMMBIMH TSI 3TOTO cpeacTBaMH (cT. 93 CK).

195



T'naBa 6. ATMMEHTHBIE 00sI3aTeIbCTBA

Bo-BTOpBIX, dedyuiku u 6abyuwku 00s13aHBI COACPKaTh BHYKOB (YILIAYMBaTh
B WX TIOJIb3Y aJTMMEHTHI), €CIIU:

a) BHYKM, SIBJISIIOIIMECS HECOBEPIIEHHOJIETHUMU UJIU COBEPIICHHOJIET-

HUMU HETPYIOCIOCOOHBIMU, HYKIAIOTCSI B TIOMOILIN;

0) BHYKM (KaK HECOBEPIICHHOJICTHIE, TaK M COBEPIIICHHOJIETHIE HETPY-
JIOCTIOCOOHBIE) HE MOTYT MOJIYIUTh COACPKaHUE OT CBOMX POIUTEIIEH.
Kpome Toro, eciu peub UIET O B3bICKAHUY aJJUMEHTOB B ITOJIb3Y CO-
BEPILIEHHOJIETHUX HETPYAOCIIOCOOHBIX BHYKOB, TO aTUMEHTHI OyIyT
B3BICKAHBI, €CIIN COACPKaHIE He MOXET OBITh ITOJTYICHO 3TUMU BHY-
KaMM OT CBOMX CYMPYTOB (OBIBILIUX CYIIPYTOB);

B) 0aOyIlIKU U AEIyIIKU, K KOTOPBIM 3asIBJIEHO TpeOOBaHKE O Mpeaoc-
TaBJICHUM COMEpKaHUsl, 001amaloT HEOOXOMMMBIMM IJISI 3TOTO CPel-
ctBamu (cT. 94 CK).

B-TpeTpux, TpynocnocoOHbIe COBEPIICHHOJIETHUE 8HYKU MOJKHBI CO-

JepXaTh AenyliKy 1 6a0yIKy (yriaunuBaTh UM aTUMEHTHI), €CJIU:

a) nemyliika u 0a0yIIKa SIBJISIOTCS HETPYIOCITIOCOOHBIMU;

0) HYXTAIOTCSI B TIOMOIIIN;

B) HEBO3MOXHO MOJIyYeHUE UMHU COIEPXKAHUST OT UX COBEPIICHHOJETHUX
TPYAOCTIOCOOHBIX AeTell WK OT CyIpyra (ObIBILIETO CyNpyTa);

I) BHYKM 00JIaIaroT CpeACTBAMU, HEOOXOMUMBIMM TSI TIPEAOCTABICHUS
conepxkaHus (17151 yroiatel amuMeHToB) (c1. 95 CK).

B-ueTBepThIX, TPYIOCTIOCOOHBIE COBEPIIEHHOJIETHUE 80CHUMAHHUKY OO -
3aHbI coepkaTh CBOMX (haKTUUECKUX BOCIIMTATE e, KpOMe OMEeKYyHOB (110~
TIeYnTeNIeil) U IPUEMHBIX POIUTENEH, eCIIN:

a) (haKTUIECKME BOCITUTATEIIN — JINIIA, OCYIICCTBIISIONINE (haKTHIECKOe

BOCITUTaHUE U COAiepKaHe HECOBEPIIEHHOJETHUX JIeTei, — SIBJISTIOT-
CsI HETPYIOCITOCOOHBIMU;

0) HyXIaroTcs B TTOMOIIIN;

B) HE MOTYT ITOJIyYUTh COACPKAHME OT CBOMX COBEPIIICHHOJICTHIX TPYIO-
CITOCOOHBIX AETEM WIK OT CYIIPYroB (ObIBIIMX cypyros) (1. 1, 3 ¢ct. 96
CK).

B-nsThIX, TPYyHOCIOCOOHbBIE COBEPIIIEHHONETHUE NACbIHKY U NAOYepULbl

IIOJDKHBI COIEePKaTh OTYMMA M Madexy (yIUIaduBaTh UM aIMMEHTHI), €CIIH:

a) OTYMM U Mauexa SIBJISIIOTCS] HETPYIOCTIOCOOHBIMU;

0) HyXIaroTcs B TTOMOIIIN;

B) BOCIIUTBIBAJIM U COAEPKAIU CBOUX ITACBIHKOB WJIU TTaTUePHUIL;

T) HE MOTYT MOJYYUTh COMePKaHNEe OT CBOMX COBEPIICHHOJICTHUX TPY-
JIOCTIOCOOHBIX IETEI WU OT CYNPYroB (OBIBIIMX CYTIPYTOB);

II) TIaChIHKU U Maayepulibl 00JaJaloT CpeACcTBAMU, HEOOXOAUMBIMMU TSI
MpenocTaBieHus conepkanus (yraTel anumMeHToB) (1. 1 cr. 97 CK).
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Cy MOXeT OCBOOOIUTH BOCTUTAHHUKOB, TTACBIHKOB M TIATYEPUIL OT 0051~
3aHHOCTH COMIEPKAaTh COOTBETCTBEHHO (haKTMYECKUX BOCITUTATEIIEI, OTYMMA
Y Mauexy, eCiIu:

a) (akTUYeCKHe BOCTIUTATEIU, OTYMM U MadeXxa COIAepKalu U BOCITH-

THIBaJIM COOTBETCTBEHHO BOCITUTAHHUKOB, ITACBIHKA U ITaTUEPUILy Me-
Hee TTSITH JIET;

6) comepXaHKe W BOCITUTAHME BOCITUTAHHUKOB, ITACBIHKOB W TIaI4epuIl
OCYIIECTBIISTIOCh HEHAITIEKAIM 00pa3oM (YpOBEHb COMEePKaHUST ObLT
HM30K, XOTSI UMeJIaCh BO3MOXKHOCTD MPENOCTABIISITH €T0 B HEOOXO TN -
MOM 00beMe, He MPOSIBIISIIOCH TOJIKHOM 3a00ThI O 3M0POBbe AeTei
u T.1.) (1. 2 ct. 96, . 2 ct. 97 CK).

Bo Bcex Ha3BaHHBIX CITydasix pa3Mep aTMMEHTOB MOXKET ObITh OTIpeIeIeH
COTJIAIlIEeHUEM CTOPOH, a MPU eTo OTCYTCTBUU — pellieHreM cyaa. Cyd e3bic-
Kusaem aaumenmul 8 meepooi denexcrol cymme. I[1pu ornpenesieHnn pasmepa
ATMMEHTOB CYJl UICXOINT U3 MaTepUaIbHOTO U CEMEIHOTO TIOJIOKESHUS TT1a-
TEJIBINNKA W TIOJTYyJaTeN sl ATMMEHTOB U IPYTHUX 3aCTY>KUBAIOIINX BHUMAHUS
WHTEPECOB CTOPOH.

Ecnu comepskath wieHa ceMbU, TPEOYIOIIIETO YIIATHI ATMMEHTOB, 00SI3aHbI
OTHOBPEMEHHO HECKOJIBKO JIUII, CYJl yCTAHABIMBAET, KAKYI0 CyMMY TOJIKEH
yIJIAuMBaTh KaXIbI cyObeKT. [1pr 9TOM yIuThIBacTCS MaTepuaibHOE U Ce-
MEWHOE MOJIOXKEHNE KaxKIOTO U3 3TUX JIUII.

CyI MOXeT y4ecThb BCEX JIUIL, 0OsI3aHHBIX YIUTAYMBaTh aTAMEHTHI, He3a-
BHCHMO OT TOTO, TIPEABSIBJICH NCK KO BCEM 3TUM JIMIIaM, K OMHOMY WJIU K He-
CKOJIbKUM U3 HUX.

VYIutaunBaloTCsl aIMMEHTHI, B3bICKUBaeMbIe 110 PEIICHUIO Cya, exceme-
cauro (ct. 98 CK).

CrenyeT IMeTh B BUILY, UTO CYJI MOXET OTKa3aTh BO B3bICKAHWUY AJIMMEHTOB
COBEPIICHHOJIETHEMY J€eCITOCOOHOMY JIUILY, €CJIM OHO COBEPIIMIIO B OTHO-
IIEHUY JIMIIA, 00SI3aHHOTO YIJIAYMBaTh aTUMEHTBI, YMBIIIJICHHOE TPECTYTI-
JIEHUE WU B CJIy4ae HEIOCTOMHOTO MOBEAECHMS COBEPILLIEHHOJETHETO IeeCTO-
cobHoro ymiia B ceMbe (1. 2 cT. 119 CK).

B nepuon cyiecTBoBaHMS aTMMEHTHOTO 00sI13aTeIbCTBA, ITOPOXKICHHOTO
IOPUINYECKUM COCTaBOM, BKJIIOUAIOLIUM B CE€0s1 PELLIEHUE Cy/1a, MOXET U3Me-
HUTBCSI MaTepUAIbHOE WIIA CeMeHOE TIOJIOKEeHUE TIaTe TbIIKa A TMMEHTOB
1 (M) TTOJTydaTeltst aTMMeHTOB. Harpumep, y miateibImKa aJiMEHTOB PO-
JIVJTACH IETH, M OHU HAXOJSITCS B XY/IIIIEM MaTepUaTbHOM ITOJIOKEHU U, HEXe-
JIV TIOJTyYaTesib AIMMEHTOB; MaTepualbHOE TTOJIOXKEHWE TIIaTeNIbIINKA aTv-
MEHTOB, YIJITAYMBAEMbIX B TBEPAOW IEHEXKHOM CyMMeE, MOKET CYIIIECTBEHHO
YIAYUIIUTBCS U T.JI.

Cy0 enpase uzmeHums yCmaHo8AeHHbLI pazmep aiuMeHmo8 U OCBOOOIUTD
JINII0, 00SI3aHHOE YIJIAYMBATh ATAMEHTBI, OT UX YIUIATHI, €CIIU:
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a) 3asBJIEHO COOTBETCTBYIOIIEE TPeOOBAHME TUIATEIBIIMKOM N TIONY-
garesieM aTMMEHTOB;

0) TmocIe yCTaHOBJIEHUS CYIOM pa3Mepa aJMMEHTOB U3MEHMIOCH MaTe-
pHATbHOE WM CEMETHOE TIOJIOXKEHNE OMHOM 13 CTOPOH. MOXKeT OBITh
YYT€H W MHOM 3aCIyKMBAIONINI BHUMaHMS WHTepeC CTOPoH (. 1
ct. 119 CK).

§ 4. TlopanoK ymiaTel v B3bICKAHUS ATUMEHTOB

Kak paHee oTMeuanoch, atumenmsl MOYm YHAAHUEAMbCA HA OCHOBAHUU
cozaauienus 00 yniame atumMeHmos, a npu OMCymcemeuu CoAQueHUs — no pe-
weHur cyoa.

CornanieHust 06 yriarte aTMMEHTOB 110 O0IeMy TTPaBUITY UCTIOTHSIIOT-
cs1 1o6poBoJIbHO. Ecim, ogHako, Iuii0, 06s13aHHOE YIUTaYMBaTh aJIMMEHTHI,
YKJIOHSIETCST OT UCTIOJTHEHUSI TaHHOM 00SI3aHHOCTH, TO HET HEOOXOTUMOCTH
o0palaThesi B Cy/I, MOCKOJIBbKY COMTallieHre 00 yIiaTe aTMMEHTOB £611emcst
UCNOAHUMENbHBIM Q0KYMeHmom (HapsITy ¢ UCTIOTHUTEIbHBIM JIMCTOM U MHBI-
MM TOKYMEHTaMHU, TTePeYnCcICHHBIMU B cT. 7 PenepaibHOro 3akoHa «O06 mc-
TTOJIHUTEJILHOM TIPOU3BOJCTBE»). B 3TOM citydae cornaieHue npeabsBisieTcst
B JIMMHUCTPALIMIO OPTAHU3AIH 110 MECTY PabOTHI IJIATEIbIINKA AITUMEHTOB
WU CyeOHOMY MPUCTaBY-UCTIONHUTENM0. Eciin cormaieHne npeabsiBIeHO
AIMUHUCTPAIIMY OPraHU3alMK TI0 MECTY pabOoThI IJIaTe/IbIINKa AIMMEHTOB,
OHa 00s13aHa TTPOU3BOIUTH yIepKaHUE ATUMEHTOB, TTPEAYCMOTPEHHBIX CO-
rJalieHneM, U TiepeaBaTh UX MoJrydaTesio anuMeHToB. Eciu cornamenue
00 yTuiate aTMMEHTOB MPEAbSIBISIETCST K UCTIOIHEHUIO CYIeOHOMY TIpUCTa-
BY-UCTIOJTHUTEIO, TO MPU TTOJIOKUTEILHOM PEIICHUH BOITPOCA O IPUHITUI
VICITOJTHUTEJIBHOTO TOKyMEHTA (B TAHHOM cllydae — COTIalleHusT 00 yriate
AJIMMEHTOB) BO30YKIaeTCsl UCTIOTHUTEIBHOE TIPOU3BOICTBO (CYIeOHBIN TTPH-
CTaB-UCITOJTHUTEb MOXET BO3BPATUThH UCTTOJTHUTETBHBIN TOKYMEHT B CITy-
qae MpeIbsiBICHNS] UCTIOJHUTEIEHOTO TOKYMEHTa 63 COOTIONCHUS TTPaBILT
O TePPUTOPUATBHON MOJICYTHOCTH, YCTAHOBJIIEHHOW MEXITY TIOApa3aeIeHUS -
MU CyIeOHBIX TIPUCTABOB-UCIIOTHUTENEH, TIPEIbSIBICHUS] KOTTUY UCTIOTHU-
TEJBHOTO JOKyMEHTA B3aMeH MOMIMHHUKA 1 T.1.").

[1puHSB K MCTIOTHEHUIO UCTIOTHUTETbHBIN TOKYMEHT, Cy/IeOHbII MPUCTaB-
WCIIOJTHUTETh BBIHOCUT IMTOCTAHOBJICHUE O BO30YXKIEHUU UCITOJTHUTEIBHOTO
Mpou3BoacTBa. [1pr 3TOM ycTaHABIMBAETCSI CPOK JJIST JOOPOBOJIBHOTO MC-
TTOJTHEHUST TIJIaTeJIBIIMKOM aJIMMEHTOB CBOMX 00SI3aHHOCTEM. DTOT CPOK He
MOXET IIPEBBIIIATH TSITU JTHEH CO JTHSI BO30OYKIEHUSI UCTIOJTHUTELHOTO IPO-

" Cm.: Apkos B. B. KommeHTapuii K DenepaibHOMY 3aKOHY «O0 UCTIOHUTETLHOM ITPOX3BOICTBE»
u K PenepanbHomy 3akoHy «O cymeOHbBIX mpuctaBax». M., 1999. C. 96—97; Buxym M.A.,
Hcaenkosa O.B. icnonHutensHoe MPpou3BoAcTBO: YueoHukK. [Ipaktukym. M., 2001. C. 93 u ci.
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n3BoacTBa. OTHOBPEMEHHO IUIATEIBIINK A TUMEHTOB IIPEAYIIPEKIACTCS, ITO
B CJIyvae, ecjiv 10O0pOBOJIbHOTO UCITOJIHEHUS 00s13aHHOCTEN HE TTPOU30MIET,
WCTIOJHUTENbHBI JOKYMEHT MOJIEXUT MPUHYIUTEIbHOMY UCTOIHEHUIO
C B3bICKAHHWEM UCITOJTHUTEIBHOTO cO0Opa U pacXoa0B IO COBEPIIEHUIO UCITOJ -
HUTEJIbHBIX IEUCTBUI. YTpo3a TOTro, UYTO MPU NPUHYAUTEIbHOM UCITOJTHEHUN
pacxo/ibl JOJKHHUKA BO3PACTYT, CTUMYJIUPYET €ro K J0OpOBOJIbHOMY MCHOJI-
HEHUIO COTTIAIIEHUS 00 yIUIaTe aIMMEHTOB'. Mepoit TpUHYIUTETEHOTO VC-
MOJIHEHMUSI SIBJISIETCS OOpallleHUe B3bICKaHWS Ha 3apabOTHYIO TJ1aTy, EHCUIO,
CTUNEHIMIO U UHBIE BUIbI TOXOAO0B AOJIKHUKA, HA UMYLLIECTBO JOJDKHUKA TTy-
TeM HaJIOXKEHUS apecTa Ha UMYILIECTBO U €ro peaju3aluu 1 T.]1.

Takum o6pa3om, NMpU3HaHKE coralleHus 00 yriate aliMeHTOB UCTIOJ-
HUTEJbHBIM TOKYMEHTOM YIIPOIIAET MPOLECC ero UCTIOIHEHUS, TOCKOb-
Ky He TpeOyeTcs cyneOHas mpoleaypa, U yCKOpsieT B3bICKaHUE aTUMEHTOB.

AHaAJIOTMYHO OCYIIECTBIISIETCSI U B3bICKAHWE aJIUMEHTOB HA OCHOBAaHUU
KCIIOJHUTEIbHOTO JIMCTA WK CYyAeOHOro mprKasa.

AIMUHUCTpALIMSI OpraHU3aLMK [0 MECTY PabOTHI JM1ia, 00s1I3aHHOTO YILa-
YMBATh AJIMMEHTBI HA OCHOBAaHUU UCTIOJTHUTEIBLHOTO JIMCTA, Cy1eOHOTO MpU-
Kasza WM corJiallieHus 00 yriaTe alMMEHTOB, 00s13aHa eXKeMECSYHO YIepXKu -
BaTh aJIMMEHTHI M3 3apaOOTHOM TUIATH M (MJIM) MHOTO JOXO0Ia TIATeIbIINKA
aJIMMEHTOB U1 YILJIaYMBaTh WK TTEPEBOIUTH MX TTOIyJYaTe 0 aTMMEHTOB. JlaH-
Hasl 00s13aHHOCTb aIMUHUCTPALIMU JOJKHA UCIOJHSITHCS HE MO3HEE YeM
B TPEXITHEBHBII CPOK CO THS BHITUIATHI 3apaO0THOM TUIATHL M (MJI) MHOTO J0-
xoma. Pacxombl mo mepeBomy (IepechlIkKe) aTMMEHTOB BO3/IaTaloTCs Ha TIIa-
TeJIbIIIMKA aTUMEHTOB.

I1o ob1iemy mpaBuity yaepkaHus 13 3apabOTHOM I1aThl U (M) UHBIX 10-
XOJI0B, TPOU3BOIMMbIE HA OCHOBAHUM UCTIOJTHUTEbHBIX TOKYMEHTOB, HE MO-
ryT npesbiath 50% 3apaboTHOI IUIATHI K IIPUPABHEHHBIX K HEl IJIaTeXE.
M3 sTOTO0 NpaBuiia eCTh UCKIIOUEHUSI:

a) yaepXkaHue aJlMMEHTOB Ha OCHOBAaHMU COTIJIAIIEHUs 00 yIuiate ajau-
MEHTOB ITPOU3BOAUTCS U B CJIyyae, ecjiv o0lasi CyMMa yep>KaHuii Ha
OCHOBAHMY TaKOTO COMIAIIEHUS U APYTUX UCTTOJTHUTEIbHbBIX JOKYMEH-
TOB npeBbiaeT 50% 3apaboTKa 1 (MIKM) MUHOIO 10X0a IUIATeIbIINKA
aJIMMEHTOB;

0) TpU B3BICKAHUM AJIMMEHTOB Ha HECOBEPIICHHOJICTHUX JETCH pa3-
Mep yAepXKaHUil He MOXeT IpeBbiiath 70% 3apabOTHOI IIAThI
W IIPUPABHEHHBIX K HEM TIATeXEM.

Jist Hapexalei opraHu3aly B3bICKAaHUS aITMUMEHTOB BaXKHO, 4YTO-

ObI OBLJIO M3BECTHO MECTO PabOTHI MJaTesblIMKa aluMeHTOB. Yaiie Bcero
CJIO)KHOCTM BO3HUKAIOT TIPU CMEHE MJIaTeJIbIIMKOM aTUMEHTOB MeCTa pa-

" Cm.: Buxkym M.A., Hcaenxosa O.B. Yka3s. cou. C. 114.
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OOTHI M (MJIM) MeCTa XXKUTeIbCTBa. B ¢cBs131 ¢ atim 3akoH (cT. 111 CK) B03-
JlaTaeT Ha agMUHUCTPAIIMIO OpPTaHW3allN, VICepKUBaBIIei aTMMEHTHI Ha
OCHOBAHUM MCIIOJHUTEIbLHBIX TOKYMEHTOB, 00SI3aHHOCTh COOOIIIATh Cy-
IeOHOMY TIPUCTABY-UCIIOJTHUTEIIO 1 TTOIyJaTeI0 aTMMEHTOB 00 YBOJIBHE-
HUH THIATEIbIINKA aTHMEHTOB. DTO JOJKHO OBITH CAeJIaHO B TPEXITHEBHBIN
cpok. Ecim n3BecTHO HOBOE MeCTO pabOTHI 1 (MJIM) HOBOE MECTO SKUTEIIh-
CTBa IUTATEIBIINKA ATUMEHTOB, TO YKa3aHHBIM JIMIIAM ITOJIKHA OBITH CO00-
IIeHa 1 3Ta WH(GOPMAIINSL.

B TaKkoii Xe (TpeXIHEBHBII) CpOK IUIATESIBIINK aTUMEHTOB JOJIKEH CO-
00IIaTh CyaIeOHOMY IIPHCTAaBY-HMCIIOJTHUTETIO W MTOJIyIaTe 0 aIMMCHTOB
0 TIepeMeHe MecTa pabOoThI WIIM KUTEIbCTBA, a TIPU yIUIaTe aIMMEHTOB He-
COBEPIICHHOJICTHUM IETSIM — U O HATMIUH JOTIOTHUTEILHOTO 3apaboTKa
WJIA WHOTO TOXO/a.

Heucnoanenue yKa3aHHBIX «MH(MOPMALIMOHHBIX» 00SI3aHHOCTEN 110 He-
VBaXXUTEIbHBIM IIPUYMHAM BIIEUET 32 COOOU aOMUHUCMPAMUBHYIO OMEem -
cmeeHHoCcmb TOJDKHOCTHBIX JIUI M MHBIX TpaxkaaH B Bue mrpada (ct. 87 De-
IepaabHOro 3aKoHa «O0 MCITOTHUTEIBHOM IIPOM3BOACTBE» ). [1pn HaTmIum
B MIX ICHCTBUSIX IPU3HAKOB COCTaBa IIPECTYIICHUSI 3TU CYOBEKTHI MOTYT OBITH
IIPUBJICYCHEI K Y20106HOU 0meemcmeeHHocmuy. B TOM 4mcCITe TUIATeIBIINK aIv-
MEHTOB MOKET OBITh IIPUBJICUYCH K YTOJIOBHOI OTBETCTBEHHOCTH 3a 3]I0CTHOE
VKJIOHEHUE OT YIUIATHl aJIMMeHTOB (cT. 157 YK).

B3bickaHMe aTMMEHTOB, a TAKKE 3aI0DKEHHOCTH 110 aIMMEHTaM B TIep-
BYIO OUepeIb IIPOM3BOIUTCS U3 3apadomia u (uau) uHoeo doxoda TIaTeIIbIITAKA
aTuMeHTOB. [1py HeTOCTaTOYHOCTH 3apaboTKa M (MJIM) MHOTO J0XOIa alli-
MEHTBI YIEPKMUBAIOTCS M3 HAXOMSIIINXCS Ha cUeTax B 0aHKaX ¥ MHBIX KPEIUT-
HBIX YIPEKICHUSIX TEeHEXKHBIX CPEICTB IIaTeIBIINKA AIMMEHTOB, a TAKXKE 13
JIEHEXHBIX CPELCTB, MEPEJaHHBIX 10 JOTOBOPAM KOMMEPUYECKUM U HEKOM-
MEpUYECKNM OpraHM3alnsaIM (KpoMe clydaeB, KOTIa COOTBETCTBYIOIINE JIC-
HEXHBIC CPeACTBa MEPEIUIN B COOCTBEHHOCTh 3TUX OpPTaHU3aIlNil, — Ha HUX
HeJTb3s1 00paTUTh B3bICKaHNe). HakoHeI, TIp1 HeIOCTaTOYHOCTH 3TUX CPEICTB
B3BICKaHME 00paIacTcs Ha JJI000e MMYIIECTBO IUIATS/IBIINKA AIMMEHTOB, Ha
KOTOpOE TI0 3aKOHY MOXKET OBITh 00paIlleHo B3bICKaHUe. MIMyIIecTBO, IpH-
Hamjiexalee TpaXkIaHUHY Ha IIpaBe COOCTBEHHOCTH, Ha KOTOPOE HE MOXKET
OBITH OOpAIIICHO B3BICKAHWE TT0 NCTIOTHUTEILHBIM JTOKYMEHTAM, TTIepeUIrCIIc-
HO B cT. 446 T'TIK P®. B yacTHOCTH, HEIOITYCTUMO 0OpaIlieH1e B3bICKAHUS
Ha XWJIoe TTOMeIIeHre (€ro 9acTh), eCIIU I TpaXkIaHWHA-IOJKHIKA 1 CO-
BMECTHO C HUM IIPOXUBAIOIINX WICHOB €T0 CEMBH OHO SIBJISIETCS ¢IIMHCTBEH-
HBIM IPUTOTHBIM TSI TTOCTOSTHHOTO TTPOKMBAHMS TIOMEIICHIEM, 32 MCKITIOUC-
HHEM XIJIOTO IIOMEIICHUSI, SIBJISTIOIIETOCS IIPEIMETOM MUITOTEKH, Ha KOTOPOE
B COOTBETCTBUHU C 3aKOHOIATEILCTBOM 00 MITOTEKE MOXKET OBITH OOpaIlecHO
B3bIcKaHue. Heb3st 00paTuTh B3bICKAHKUE HA TIPeAMeThl OOBIYHOM JOMAIlII-
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Helt 00CTaHOBKU M 00MX0/a, BEIIN WHAWBUAYAILHOTO ITOIb30BaHUs (OmIe-
KIa, 00yBb M [Ip.), 3a UCKITIOYCHUEM JIPAroleHHOCTEH U IPYTUX IIPEIMETOB
POCKOIIIH, CPeACTBA CIIEITPAHCIIOPTA U APYTOrO HEOOXOIMMOTO TPaKIaHM -
HY-IOJIDKHUKY B CBSI3M C €T0 MHBAIMIHOCTBIO UMYIIICCTBA 1 T.1I.

AJMMEHTHOE 00513aTeIbCTBO HOCUT OAuuiics XapakTep. B ¢Bs3u ¢ aTuM
00S13aHHOCTB TIPEAOCTABIISITh COAepKaHMe (YIUTAaUMBATh aTUMEHTEI) He noed-
waemcst ICTCUCHNEM CPOKa MCKOBOU MaBHOCTHU. TpeboBaHMeE JTUIIA, MMEIO-
IIIeTO TIPAaBO Ha TOJIyYCHUE aJIMMEHTOB, 3asIBJICHHOE B CyIeOHOM ITOPSIIKE,
TOIJICXKUT YIOBJICTBOPEHUIO HE3aBUCUMO OT CPOKa, MCTEKIIIETO C MOMEHTA
BO3HUKHOBCHMSI TIpaBa Ha aJIMMEHTHI, €CJIM aJTUMEHTHI He BBHITUIAYNBAINCH
paHee I10 AIMMEHTHOMY COTJIAIICHHIO.

ITo o61eMy TIpaBIITy aTMMEHTHI TIPUCYKIAIOTCS ¢ MOMEHTA OOpaIleHUS
B cya. BmecTe ¢ TeM ITpu HATMInu MpeTyCMOTPEHHBIX 3aKOHOM OOCTOSITCTLCTB
AJIJMMEHTHI MOTYT OBITh B3BICKAHHI 3a TIPOIICIIINI IIepUOI, HO B IIpeaeax
TPEXJIETHETO CPOKa ¢ MOMEHTA OOpaIIeHUS B CYI. DTO BO3MOXHO, €CIIH CYI
YCTAaHOBUT, YTO JO OOpAaIleHUS B CyI MPUHUMAINCH MEPBI K TTOTYICHUIO
CPEICTB Ha cofepsKaHMe, HO aJIMMEHTHI He OBbLIN ITOIYYCHBI BCJICACTBHE YKITIO-
HEeHUsI JINIIA, 00SI3aHHOTO MX YIIauMBaTh, OT YIUIATHI alMMeHTOB. Harpumep,
JINII0, 00S3aHHOE YIJIaYMBaTh AJIMMEHTHI, IIPUBJICKAIOCHh K YTOJIOBHOM OT-
BETCTBEHHOCTH 3a 3JI0CTHOE YKIIOHCHUE OT yIUIATHl AJIMMEHTOB.

PaccmoTpeHue cymom meira o0 B3BICKAHUU aJIMMEHTOB B IOJIb3Y HECO-
BEpIICHHOJICTHHX IeTEH MOXET 3aHSITh HEMaJIO BpeMeHN. MOXeT CITIOXKUThCS
CHUTYaIIUsI, KOTIa BECh 3TOT MEPHUOL IeTH OYIYT TUIICHBI NICTOTYHUKA CPEICTB
K CYIIeCTBOBaHMIO. [JI1 TOro 9TOOKI HE MTOITyCTUTH 3TOTO, 3aKOH IpeaycMa-
TPUBACT IIPaBO Cyla BEIHECTHU ITOCTAHOBJICHNE O B3BICKAHUM aJIMMCHTOB Ha
HECOBEPIICHHOJIICTHUX ACTEH 10 BRIHECCHMS CYIOM PEIICHUS O B3BICKAHUU
amuMeHTOB (cT. 108 CK). Cym MOXeT BEIHECTH TaKOE ITOCTAHOBJICHHE HETIO-
CPEICTBCHHO ITOCTIC TIPUHSITHSI NICKOBOTO 3asIBJICHMSI, B XOJIE TIPEABAPUTEITb-
HOTO CyIeOHOTO 3aceNaHMtsl, a TAKKE B JIIOOOM IPYTOMf MOMEHT O BEIHECCHMST
pellIeHs 0 B3bICKAHUM aJIMMEHTOB B ITOJIb3Y HECOBEPIICHHOJCTHHNX ICTCH.
Pa3smep ammMeHTOB B 3TOM ciIydac OIpeAelIsieTCs IO paHee M3JIaraBIIMMCSI
OOIIIMM IIpaBUJIaM: Ha OTHOTO peOeHKa — 1/ ,» Ha IBOMX JIETei — : /> Ha TPO-
X U OoJiee netei — : /2 3apaboTKa 1 (MJI1) MHOTO MOXO/a JIUIia, 00sI3aHHOTO
VIUTAYWBATh AIMMCHTHL.

ITpu B3bICKAHWY ATMMEHTOB B MOJIb3Y APYTUX JIULL (DOIUTENIEN, CYyTIPYTOB,
JIeAyIIeK 1 0abyIIeK 1 T.1.) CEMEITHOe 3aKOHOIATEIBCTBO IIPEeAyCMaTPUBACT
TpaBo Cy[a BEIHECTH ITOCTAHOBJICHHE O B3BICKAHUN aJTMMEHTOB IO BCTYILIC-
HUS peIIeHUS Cyaa O B3bICKAaHNH aJTMMEHTOB B 3aKOHHYIO cuiy (cT. 108 CK).
Ha camowm gere cymy HeT HYXIBI BEIHOCUTD TaKO¢ ITOCTAHOBJICHUE HU MPHU
KaKUX 00CTOSITENILCTBAX, ITOCKOJBKY, corsiacHo cT. 211 I'TIK P®, cyneOHbIIi
MIpUKa3 WIN PellicHNe CyIa O B3BICKAHNU aJITUMCHTOB MOJIeXXaT HEMEUICH-
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HOMY MCTIOJTHEHUIO (€II1Ie 10 BCTYTIJICHUS PEIIEHMST O B3bICKAHWU AJIMMEHTOB
B 3aKOHHYIO CHJTy OHO JTIOJKHO UCTIOTHSITHCS).

BriocnencTBum peiieHue cyia 0 B3bICKAHUY aTMMEHTOB MOXET OBITH OT-
MEHEHO MJIM U3MEHEHO. B CBSI3M ¢ 9TMM BO3HMKAET BOTIPOC: MOJIEKAT JIN
BO3BpAIlIEHNIO CYMMBI, yTUIAY€HHbIE B KauecTBe anuMeHTOB? OTBevast Ha
5TOT BOMPOC, CIEIYyEeT UMETh B BUMY 00lllee TPaBWIO, TPENYCMOTPEHHOE IS
BCEX BUJOB AJIMMEHTHBIX 00513aTEILCTB HE3aBUCUMO OT TOTO, YTUIAYNBATIUCH
JIA AIMMEHTHI TOOPOBOJLHO, HA OCHOBAHUY aJITMMEHTHOTO COTJIAIIEHMUSI, CY-
JIeOHOTO TIpUKa3a WK peleHus cyaa (Kak BCTYIUBIIIETO, TaK U €11l He BCTY-
TIUBIIETO B 3aKOHHYIO CUITY): 8bINAAUEHHbIE CYMMbL AAUMEHMO8 He MO2Ym Oblmb
ucmpeb08anvl 06pamHo.

Hckatouenus 3 TAHHOTO OONIETO MPaBUJIa COCTABIISIIOT CIIyYau, KOra:

a) pelleHue cyla O B3bICKAHWU aJTUMEHTOB OTMEHSIETCSI Ha TOM OC-
HOBAHWMU, YTO MOJIy9aTesieM aJuUMEHTOB COOOIIIEHBI JIOKHbBIE CBE/IE-
HUST WIN TIPEJCTaBICHBI JTOXXHBIE TOKYMEHTHI (B COOTBETCTBYIOIINX
CJTy4asix) O pOJICTBE, HY>KIaeMOCTH B IIOMOIIIM, OOJIaTaHNH JTNTIA, K KO-
TOpOMY 3asIBJIEHO TpeOOBaHME 00 yIjaTe aTMMEHTOB, HEOOXOIMMBI-
MU JIJISI 3TOTO CPECTBAMU U T.1.;

0) cormanieHue o0 yriaTe aTAMEHTOB IPU3HAETCS HEJEHCTBUTEIBHBIM,
TTOCKOJIbKY OHO 3aKJTIOUEHO TTOJT BIUSTHUEM 00MaHa, yTpo3 UiIu HaCu -
JIASI CO CTOPOHBI TIOJTyYaTeNsl AIMMEHTOB;

B) TIPUTOBOPOM CyJa YCTaHABIMBAeTCs (DAKT MOAMEIKN PEIICHUS cya,
coryainieHus o0 yriare aTlMMEeHTOB WIN UCTIOTHUTEILHOTO JINCTA, Ha
OCHOBAaHWY KOTOPBIX YIJIAYMBATNCH ATUMEHTHI.

Ho naxe mpu Hanuunm yKa3aHHBIX UCKJIIOUUTETbHBIX 00CTOSITETLCTB
HEBO3MOXEH BO3BpAT aJJUMEHTOB, €CJIM OHU BBHITIJIAYUBAINCH B TIOJTB3Y
HECOBEPIIIEHHOJIETHUX IeTeil WM COBEPIICHHOJIETHUX HEEeCTTOCOOHBIX
TpaXJIaH, a COOTBETCTBYIOIINE TTPOTUBOTIPABHBIE AeHCTBUS (ITOAIOT, 00-
MaH, TIO/IIeJTKA UCTIOJTHUTEIHHOTO JOKYMEHTA U JIP.) COBEPIIICHBI ITpeACTa-
BUTEJIEM JINIIA, TTOJyYaBIIETO AJIMMEHTHI. B 3TUX ciydasx cyMMBbl, yria-
YEeHHBIE B KAUeCTBE aJTMMEHTOB, MOTYT OBITh B3BICKAHBI C TIPEICTABUTEIS
JIATIA, TIOJTyYaBIIeTO aTMMEHTHI, 10 UCKY JINIIA, YTUTAYMBABIIIETO aTUMEH-
ThI (11. 2, 3 cT. 116 CK).

BBeneHue oO1irero mpasuiia 0 HEIOMYCTUMOCTH BO3BpaTa YIJIaUeHHBIX
aJTMMEHTOB TIPU3BAHO 3AIIUTHUTH «CJIA0yI0 CTOPOHY» CEMEHBIX OTHOIIIE-
Huit. [To o01eMy paBuTy aIMMEHTHI BHITIIAUWBAIOTCS JIUILY, HYXIaIoMIe-
MycsI B TOMOITY. ATUMEHTHI BBITUTAYMBAIOTCST HAa CofiepkaHue (PacXomyoTcs
Ha conepxaHnue). Eciu momycTuTh BO3BpaT alMMEHTOB, TO CYOBEKT, UX TI0-
Jy4aBIInii (HECOBEPIIEHHOJIETHUH, COBEPIICHHOJNETHUM, HO HETPYIOCTIO-
COOHBIN, HYXXIAIOIINICS B TTOMOIIY U T.J.), OKAXETCS B KpaliHe TSKETOM
MaTepuaTbHOM ITOJTOKEHUM.
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ITocKoIBKY aTMMEHTHI BHITIJIAYMBAIOTCS Ha cofepXaHue (YTOOBI Tpaxk-
TaHUHY, UMEIOIIEMY TIPaBO UX ITOJy4YaTh, OBUIO Ha YTO €CTh, IMTh M TIp.),
ITOCTOJIBKY €CTECTBEHHO, UTO aJTUMEHTHI HE MOTYT OBITh 3a4TCHBI IPYTUMU
BcTpeuHbIMK TpeboBanusiMu (11. 1 ¢t. 116 CK). B mpotuBHOM ciydae (eciu
OBI 3aYeT MOITyCKaJCs) JIUII0, UMEIoIIee IIpaBo Ha TTOJyIeHNE aTMMEHTOB,
OCTaBAJIOCH OBl O€3 CPECTB K CYIIECTBOBAHUIO.

AJMMEHTBI JOJKHBI BBITUIAYUBATBCS 8 CPOKU, YCTAHOBJICHHBIC peIICHUEM
cyla WIN aIMMEHTHBIM corjiameHueM. [1pu HapyImeHUr 3TOro TpeOOBaHMS
obpasyercs 3adoaxicenHocms TIO aTMMEHTaM. Pa3Mep 3aM0KeHHOCTH OTIpe-
TIETSICTCST CyAeOHBIM IIPUCTaBOM-HCTIOHUTEIeM. [1pi 5ToM HE0OX0 MO HC-
XOIUTH 13 pa3Mepa aITMMEHTOB, YCTAHOBJIICHHOTO pellIeHNEM CyIa WU ajlu-
MEHTHBIM goroBopoM (11. 3 ct. 113 CK).

CpaBHUTEIHHO JIETKO MOXKHO OIIPEACIINTh 3a0DKEHHOCTD IT0 aTMMEHTAM
B TEX CIyJasiX, KOTJa aTMMCHTHI JOJIKHBI BEITIJIAYMBATHCS B TBEPIOM JCHEXK-
HoIt cymMe. Ecm, HammpuMep, B COOTBETCTBUM C aITMMECHTHBIM JOTOBOPOM
AJIMMEHTHI B pa3Mepe 3 ThIC. pyOJIei JOJKHBI BRITLIAYMBATHCS €3KEMECSITHO,
TO 3a JACBSATh MECSIIEB, B TCUCHNE KOTOPHIX aJTUMEHTHI HEe BHITIAYMBAINCH,
3aJ0JKEHHOCTD cocTtaBUT 27 Thic. pyoseii (3000 x 9). Ecnu XXe aTuMeHTHI
JTOJKHBI BBITUTAYMBATHCS B OTIPEEIEHHON noJie 3apaboTka 1 (MJIn) WHOTO
JIOXO/a, IIyTeM TIPeAOCTaBICHUS UMYIIECTBA U T.1., TO pacYeT CYMMBI 3a10JT-
JKEHHOCTH OymeT 6osiee CIOKHBIM. [IpmyeM HEeT TIPAMBIX YKa3aHUI 3aKOHA
Ha BCe TaKue cirydan. JINIIs B OTHOIIEHUN B3BICKAHUS aJTUMEHTOB C POIIH-
TeJIeil Ha HECOBEPIIICHHOJIETHUX ACTEH CYIIECTBYIOT CIICIIMATbHBIC HOPMBL.
CyTb UX B CIICAYIOIIEM:

a) pasMep 3aI0/DKEHHOCTH OIPeIessieTCsl UCXOIsl U3 3apaboTka U (Mjin)

WHOTO IOX0Ja JINIIa, 00SI3aHHOTO YIIAYWBATh aJIMMEHTHI, 3a IIePH-
0II, B TCUCHNE KOTOPOTO B3BICKAHNE AJIMMECHTOB HE TTPOM3BOIMIOCH.
Ecnu, k mpuMepy, B COOTBETCTBYIOIINI IepUO 3apabOTOK (MHOM 10-
XOI) POIUTEIISI, 00SI3aHHOTO YIIaYMBATh aJTMMEHTHI HAa OMMTHOTO peOeH-
Ka, coctaBu 20 THIC. pyOJIeii, TO pa3Mep 3aI0KEHHOCTH 110 aJTUMEH-
TaMm OyzmeT paBeH 5 ThIc. py6ueit (20 000 : 4);

0) ecim pomuTeNb, OOS3aHHBIN YIIaYMBaTh aJTUMEHTHI, B 3TOT IIEPUO]T
He paboTajl WIN He yIaJI0Ch YCTAHOBUTH €T0 3apab0TOK M (VJIM ) MHOM
TTIOXOII, TO 3aI0JEKEHHOCTD OIIPEIEIIICTCS MCXOISI U3 pa3Mepa CpemHeit
3apaboTHOI I1aThl B Poccuiickoit Pemepaiit HA MOMEHT B3BICKAHUST
3aI0JDKEHHOCTH;

B) €CJIU pa3Mep 3aT0JKEHHOCTH OIIpeIesIeH MCXOMIsl U3 CpeaHel 3a-
pabOTHOI TIIATHI M B pe3yJIbTaTe OKa3aJIMCh CYIIECTBEHHO HapyIIeH-
HBIMHM WHTEPECHhI OOHOM U3 CTOPOH, TO 3Ta CTOPOHA MOXKET oOpa-
THATBCS B Cya. B 3TOM ciIydae cym MOXKeET OIpeae/INTh 310 KEHHOCTh
B TBEPIOIA IEHEXKHOM CyMMe MUCXOMIST M3 MaTepPUAIbHOTO U CEMEITHOTO
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T'naBa 6. ATMMEHTHBIE 00sI3aTeIbCTBA

ITOJIOKEHMSI CTOPOH M IPYTUX 3aCIIYKMBAIOIINX BHUMAHUS 00CTOSI -
TeabeTB (1. 4 cT. 113 CK). B cyne6HOM nopsiike MOTyT ObITh 00XkKaio-
BaHbI JICHCTBUS CyIeOHOTO MPUCTaBa-UCIIOTHUTENS, €CIIU TUIaTENbIIMK
WJIY TIOJTy4YaTeIb AIMMEHTOB He COTJIACEH C OIpee/ICHUEM 3210 KEeH -
HoctH (1. 5 cT. 113 CK; cT. 441 I'TIK).

ITo obGimemy TpaBUIIy 0c8060cOeHue om 00S3AHHOCMU YAAAMUMb 3d -
doaxcerHocmb TIO anMMeHTaM (IMMOJHOCTBIO WM B YacTU) Hedonycmumo. V13
3TOTO TIPaBUJIA €CThb UCKAIOUEHUS:

1) moTHOE WJIM YaCTUYHOE OCBOOOXICHUE OT 00SI3aHHOCTHU YILIATUTh
3aI0JKEHHOCTh BO3MOXKHO 10 COTJIallleHnto cTopoH. Eciu, omHako, 00-
paszoBajach 3aJ0JKEHHOCTD IO aAJIMMEHTaM, BbIIJIAYMBAEMbIM B I1OJIb3Y HE-
COBEpIIECHHOJIETHUX ACTEH, TO TAKOE COTJIallleHUe He TOITyCKaeTC s

2) TIOJTHOE MJIM YaCTUYHOE OCBOOOXICHME OT 00SI3aHHOCTH YIIATUTD 3a-
JIOJDKEHHOCTh BO3MOXHO T10 PeIIeHWI0 Cyaa MPU OJHOBPEMEHHOM HaJIM-
YUU IBYX YCJIOBUIA: a) 3ad0KEHHOCTh 00pa3oBajach B CBSI3U C 00JIE3HBIO
JIMIa, 00S3aHHOTO YIUTAYMBATh aJIMMEHTBI, WM 110 IPYTUM YBaXKUTEIbHBIM
IIpUYMHAM; 0) MaTepHalbHOE U CEMEIHOE MOJIOXKEHHE 3TOTO JIUIla He ITaeT
BO3MOXKHOCTb MOTaCUTh 33OJKEHHOCTD (HarpuMep, TpY B3bICKAHUM 3a-
JMOJIKEHHOCTH B MOJITHOM 00BbeMe JIMIIO OKaxKeTcsl B KpaillHe TSXKeJIoM Ma-
TepUaIbHOM TTOJIOXKEHUN ).

B3pickaHMe 3300 KEHHOCTH 110 OOIIEeMY ITPaBILTY IIPOU3BOIUTCS B TIpe-
JieJiax mpexaemHuee0 cpoka, PEnIIeCTBYIONIETO TPEIbIBICHUIO UCITOTHU-
TeJIbHOTO JOKYMEHTa K B3bicKaHuIo. Eciu, oqHako, yaepxaHue aTiMEHTOB
Ha OCHOBAaHUU MCIIOJIHUTEIBHOIO TOKYMEHTA HE TTPOU3BOAUIOCH MO BUHE
IUTaTeJIbIINKA aJITMMEHTOB (HAIIpUMep, OH YKJIOHSUICS OT YILIAThl aTUMEH-
TOB), TO B3bICKAHME AJIMMEHTOB IIPOU3BOAMUTCS 3a BeCh Tepro (1 3a Tpe-
JeJJaMU TPEXJIETHETO CPOKa).

Haub6onee pacrpocTpaHeHHBIM CITIOCOOOM YCTAaHOBJICHUS pa3Mepa aju-
MEHTOB SIBJISIETCS OTIpe/ieNIeHNe UX B BUIE HOJIU 3apaboTka u (MIim) WHOTO
Joxoja J1ubo B BUIE TBEpAOI NeHEXKHOW cyMMbl. B mepBoM ciyyae poct 3a-
paboTHOI MIaThl U (M) UHOTO A0X0a (B TOM YMCJIE B CBSI3U C POCTOM MU-
HUMAaJIbHOTO pa3Mepa OIuIaThl TPpyJda) aBTOMAaTUYECKU BJICYET U YBEIMICHUE
pa3Mepa aTMMEHTOB (XOTsI IOJIsT 3apadoTKa M (MJI1) MHOTO TOXOIa TUIaTe Ihb-
IIMKa AJTMMEHTOB, TIPUUNTAIOIIASICS TTOJTyIaTeIIo A TAMEHTOB, OCTAeTCSl HEM3-
MeHHoI1). Bo BTopoM ciydae (ITpu yCTaHOBJIEHUY CYIOM pa3Mepa aliMEHTOB
B TBEPIOU IEHEXHOI CyMMe) TOKHA ITPOM3BOAUTHCS MHACKCALIMS pa3Mepa
AJTMMEHTOB IIPOITOPLIMOHATIBEHO YBEIMICHHUIO YCTAHOBICHHOTO 3aKOHOM M-
HUMAaJIbHOTO pa3Mepa oriaThl Tpyna. MHmekcamms mpon3BOIUTCS aIMUHUCT-
palueii opraHu3alyu Mo MeCTy yaep>KaHus aAIMMEHTOB. Takoe e MpaBuio
JIEUCTBYET U B CJIyyae, KOTrJa aJIMMEHTHI YIIAYMBAIOTCSI HA OCHOBAaHUU aJlv-
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§ 4. [Tops10K yriiaThl U B3bICKAHUS ATUMEHTOB

MEHTHOTO IOTOBOpa, €CIM MHOM MOPSIIOK MHICKCAIIMN HEe YCTAaHOBJICH ca-
MUM aTUMEHTHBIM oroBopoM (cT. 105, 117 CK).

IMonyyenue comepkaHus (AIMMEHTOB) MOXET OBITh 3aTPyIHEHO VTN JaXKe
0Ka3aThCsI HEBO3MOXKHBIM B CJTyJae BbIe3/1a JIMIIA, 00SI3aHHOTO MPEAOCTaBIISATh
comepxkaHue, Ha IIOCTOSTHHOE XKUTEILCTBO 6 UHOCMpaHHoe 2ocydapcmeo. Ecte-
CTBEHHO, YTO B 3TOM CJIy4ae MOXKET OBITh 3aKJTIOUCH aJIMMCHTHBII TOTOBOP.
Ha Hero pacmpocTpaHSIIOTCS 00IINe TIpaBujia 00 aITMMEHTHBIX TOTOBOpAX.
Ecnu Xe cornamieHre He TOCTUTHYTO, TO 3aMHTEPECOBAHHOE JTUIIO MOXKET
oOpatuthes B cyd. Bee, kak 00b1yHO. Ho m1st Takux ciiydaeB yCTaHOBJICHBI
0COOEHHOCTH ITPUMEHUTEIHHO K CITOCO0aM M TIOPSIIKY YILIATHI aTUMEHTOB.
B cyn moxeT ObITh 3asiBJIeHO TpeOboBaHME 00 OIpeAesIeHUN pa3Mmepa ajau-
MEHTOB B TBEPIOI JEHEKHON CyMMe U O CIMHOBPEMEHHON BHITIIATE aJlH-
MeHTOB. [IprueM o TBepIoit MIeHEeXKHOM CyMMe aJTMMEHTOB B TaHHOM CIIydae
TOBOPUTCSI B MTHOM 3HAaYCHUHU, HexXeIn 00braHo. [1o obieMy mmpaBuiy pas-
Mep aJTUMEHTOB OIIPEACIISICTCS CYIOM B TBEpHO TEHEKHOM CyMME, COOTBET-
CTBYIOIIEH OTIpeneICHHOMY YHNCITy MUHUMAJIBHBIX pa3MepOB OILIATHI TPyIa
1 ToIjIexXalreit yriate exxeMecssIHo. B maHHOM e ciydae TBepaasi IeHEXK-
Hasl CcyMMa YCTaHaBJIMBACTCSI MCXOISI M3 TOTO, YTO aIMMEHTHI HE OYIyT BBI-
IUTAYMBATHCS €KEMECSIYHO; OHA MPU3BaHa 00CCIICUNTD COAepXKaHME JIUIIA,
HMMEIOIIETO TIPaBO Ha MOJIydeHUEe aJITMMEHTOB, B OymyIIeM 0oJjiee WA MEHee
MPOIOJXKUTEbHOE BpeMsl. Eciin, TpeaIonoXum, aIMMEHTHI BBITUIAYABAIOTCS
Ha pebeHKa 13 J1eT, To yYUTHIBAeTCsI, YTO OHM JOJIKHBI BHITUIAYMBATLCS CIIIe
IISITh JIET, M, CTAJIO OBITh, TBepHast ICHEXXKHAS CyMMa JOJKHA 00CCIIEYUTh BO3-
MOXKHOCTB COIepKaTh peOcHKa B TeUCHME 3TUX ITSITH JIeT. B aToM cirydae cyn
00SI3BIBACT IUIATEIBIINKA ATMMEHTOB BRITUIATUTH YKAa3aHHYIO CYMMY €IMHO-
BpeMeHHO (OOBIYHO 0 BbIe3Ia Ha IIOCTOSTHHOE KUTEJIBCTBO B MHOCTPAHHOE
rocynapcTso). BMecTo 3Toro Ha riaTebIIuKa AITMMEHTOB MOXKET OBbITh BO3-
JIOXKeHa 00513aHHOCTb MepeaaTh ONpeneIeHHOE UMYILIECTBO B COOCTBEHHOCTh
ITOJTyJaTe st AIMMEHTOB, TIPEIOCTAaBUTh KAKOES-JTM00 UMYIIIECTBO €MY B ITOJTh-
30BaHMe 1 T.1. He MCKITI0OUeHO M MCTIOIB30BaHNE MHBIX CIIOCOOO0B M TTOPSIIKA
YIUTaTHI AIMMEHTOB, B TOM YKMCJIE M B IOJISIX OT 3apaboTKa 1 (MJI1) MHOTO JOXO-
1A TUTATeJIbIINKA aTUMEHTOB. BO3MOXHO 1 coueTaHMe pa3IMIHBIX CITOCOOOB
VIUTaThl AIMMEHTOB. PelreHne Bcex 3TUX BOIIPOCOB OCYIIECTBIISICTCST MCXO-
IIsl 13 KOHKPETHBIX 00CTOSITEIIBCTB JieJia (YIMTBIBACTCSI M TO, B KAKYIO CTpaHy
BBIE3XKACT IUIATEIBINK amuMeHTOB) (cT. 118 CK).
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I'1aBA 7. IIPABOBBIE ®OPMBI YCTPOICTBA JETEI, OCTABIIMXCS BE3
TOIEYEHNS POJIUTEIE

§ 1. BoisBiIeHHE U YCTPOICTBO JEeTeid,
0CTABHIMXCS 0€3 moneyeHusi poauTeliei

[TpaBoBbIE OCHOBBI COBEPIIEHUS ICUCTBHIA 110 BBISIBIIEHUIO U yCTPOMCTBY
JIeTeli, OCTaBIIMXCS 0e3 TIoTeYeH sl poIuTeliei, 3aioxkeHbl B pa3a. VI Cemeii-
Horo Konekca, B MenepanbHoM 3aKoHe «O rocynapcTBEeHHOM OaHKe JaHHBIX
0 JIeTsIX, OCTaBLIMXCSI O€3 MOIMeYeHMsT pOIUTeeii», a TAKXKe B MHBIX HOpMa-
THUBHBIX ITPABOBBIX aKTaXx.

OCHOBHBIM B HACTOSIIIIEH TJIaBe SIBJISIETCSI NOHAMUE «pebeHOK, 0CIM AL -
cs 6e3 noneuenus pooumeneir». JleraabHoro onpeaeaeHust 3Toro noxsitus Ce-
MEeWMHBIN KOAEKC He JaeT, ogHaKo U3 ero m. 1 cT. 121 caeayeT, 4To K Yucay
TaKMX JeTei OTHOCUTCS KaXKIblii peOeHOK, 10 KaKUM-JTM00 MpUYMHAM JIK -
IIUBLIIMACS POAUTEIBLCKOTO MOIEUEeHHUS: yX01a, OXpaHbl, BOCIIUTAHUS, 3a-
60ThI. 3aKOHOIATEIIb JIMIIIL TIEPEYMCISIET CaMble paCIIPOCTPAHEHHbBIE CITy-
Yyau, KOrJa IeT! OCTalTCs 0e3 MornevYeHrsl poAUTeleii: CMepTh POAUTENCH,
JIMIIIEHUE UX POIUTEIbCKUX IIpaB, OrpaHMYECHNE UX B POAUTEIbCKUX TIpa-
Bax, NMpU3HAHUE POIUTEJIEH HeNeeCcoCOOHbIMU, 00Je3Hb POAUTENEH, UX
JUTUTEILHOE OTCYTCTBUE, YKIOHEHHUE POIUTENICH OT BOCIIMTAHUS AeTeil MIn
OT 3allMThI MX IIPAB U MHTEPECOB, B TOM YMCJIE OTKA3 POIUTESIEi B3SITh CBO-
UX JIeTeil 13 00pa3oBaTeJbHbIX OPraHU3alUid, METUIIMHCKMX OpraHu3alluii,
OopraHu3allnii, OKa3bIBaIOIIMX COLIMATbHbIE YCIYTU, NI aHAJOTUYHBIX Op-
raHM3aluii, co3gaHue AeMCTBUSIMU WU O€30eliCTBUEM POIMUTENIeil ycio-
BMIA, IPEACTABISIONIMX YIPO3Y KU3HM WJIM 3[I0POBbIO AeTeil MO0 MpersiT-
CTBYIOIIUX UX HOPMaJIbHOMY BOCIIMTAHUIO 1 Pa3BUTHUIO.

Bo3HuKalOT, K COXAJIEHUIO, CUTYallM1, KOT1a JETU HE MOCEILaloT KO-
JIy, He TTOJIy4aloT 110 BUHE POAUTE/ e MEAUIIMHCKOM ITOMOIIU, OCTaBJICHbI
0e3 yxoga u nutanus'. Takue opuandeckue GakTbl IOPOXKIAIOT 0CO00E
MpaBOBOE COCTOSIHUE — PeOEHOK CTAHOBUTCS «OCTaBIIMMCS 0e3 rormneye-
HUS poauTelieii» PebeHoK npruodpeTaeT cTaTyc ocTaBllerocs 0e3 rmore-
YeHUsI pOAUTENICH TakKe IIpU OTOOPaHUM €T0 Yy POAMTENIe WU JIULL, UX
3aMEHSIIONINX, B CJIy4asX HEIOCPEACTBEHHOM yrpo3bl €0 KU3HU WU 3/10-

1 o
Heobxommmo 3HaTh, YTO KECTOKOE 0OpallleHUe POAUTENIEi C peOEHKOM MOXKET ObITh OCHOBAHM-
eM JIJIs TPUBJICUCHUST UX K YTOJIOBHOM OTBETCTBEHHOCTH 110 CT. 156 YK P®, a Takke 10 MHBIM
HOpMaM yroJIOBHOTO 3aKOHOIATEIbCTBA (Harmpumep, cT. 116, 117 YK P® u ap.).
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I'naBa 7. IIpaBoBbie hOpMBI YCTPOICTBA A€TEl, OCTABLIMXCS O€3 IMONeYeHUs] poAUTeIei

poBsio (cT. 77 CK), mpu 1ipeOBIBAHUM POAUTEIICH B MECTaX JIMIIICHUS CBO-
Ooonnl. [lepedyeHs ciydyaeB, B KOTOPBIX peOEHOK MOXKET OCTaThCsl 0e3 po-
IUTEIBCKOTO ITOTICYCHUST, HEe SIBIISIETCS, 1a M HE MOKET OBITh 3aKPBITHIM.
DTO0 CBSI3aHO C TeM, YTO KPYT IOPUANUECKUX 00SI3aHHOCTEN pOIUTENICH IT0
OTHOILEHUIO K IEeTIM Ype3BblyaiiHo mupok (ctT. 63, 64, 80 CK), a ux He-
HCITOJTHEHNE MOXET IMPUBECTU K Pa3IMIYHBIM HETaTUBHBIM ITOCICIACTBU-
sIM, TaKMM KakK: 3a0oJieBaHIEe peOeHKa, COBepIIeHNEe PeOCHKOM IIPaBo-
HapyIICHUS U TIp.

«PebeHOK-cHpoTa» U «peOCHOK, OCTABIINICS Oe3 ITOTICYCHUS POTUTE-
JIeli» — pa3HbIe opuamdecKue MoHITus. B 1. 1 denepanpHOTO 3aK0Ha «O H0-
TTOJTHUTEILHBIX TAPAHTHSIX 110 COITMATBEHOM TOMIEepKKE MeTeii-CUPOT U IeTei,
OCTaBIIMXCS O€3 ITOMEYEeHUs POAUTENIE» OIPENEIEHO, YTO JETH-CUPOTHI —
5TO JIMIIA B BO3pacTe M0 18 JIeT, y KOTOPBIX yMepiIn 00a WK eIUHCTBEHHBIN
pOIUTEIb.

®axT OTCYTCTBUS MOIICYCHUS POIUTENICH B COOTBETCTBUU C IEHCTBYIO-
IIIIM 3aKOHOIATEILCTBOM He TpeOyeT CyIeOHOro YCTAHOBIEHUS ', XOTS, Ha-
IpuMep, HATMINE BCTYITMBIIETO B 3aKOHHYIO CHJTY CYIeOHOTO PEIIICHMS O JIH -
IIeHNY eIMHCTBEHHOTO POIUTEIIS POAUTEIBCKUX TIPaB WJIM 00 OTpaHUTYeHUN
€0 POIUTENIbCKMX IIPaB, O IIPU3HAHUM €TI0 HeIeeCTIOCOOHBIM MJIN O€3BECTHO
OTCYTCTBYIOIIINM CaMO I10 ce0e 0e3yCIIOBHO CBUIETEIBCTBYET O TOM, UTO pe-
OCHOK ocTajics 0e3 MOTICUCHUS POIUTEIICH.

JleicTBYIOIIMM 3aKOHOAATEILCTBOM MPEAyCMOTPEHA CIieliMaibHasl aiMu -
HUCTPATUBHAs TIPOIIeAypa BEISIBJICHNS M yI€Ta AeTei, OCTaBIINXCS Oe3 ToTIie-
YeHMS ponuTesieid. BEIIBICHME U yIET TaKUX AeTeil — 3aJavya rocy1apCTBeH-
HOTO MacIlTaba, UCITOJTHEHIE KOTOPOM TTO3BOJIUNT TapaHTUPOBATh KAXKIOMY
pebeHKY, OKa3aBIIeMyCs B TPYIHOM CUTYaIlHU, IIPEIOCTaBICHIEe HEOOXOMM -
MO ¥ BO3MOXKHOI ITOMOIIIH, a TAK3Ke IUTAHMPOBATh pacXOI0BaHNE OIOMKET-
HBIX CPEIICTB MIJIsT 00eCTICUeHUSI yCTPOMCTBA IeTEH, OCTAaBIIMXCS Oe3 Imorede-
HUS pOOUTEIICA.

Buisienenue u yuem demeit, ocmasuiuxcs 6e3 noneuenus: pooumeneii, TIPONC-
XOISIT B CJICAYIOIIEM IOPSIIKE:

1. CBeneHus 0 (hakTe OTCYTCTBUS POIUTEIHCKOTO MOTICYCHMS B OTHOIIIC-
HUM peOeHKa ITOCTYITaIOT B OPTaH OIEKH W IOTICYNTEIHCTBA.

3avacTyio Takast ”H(GOpPMAIs CTAaHOBUTCS M3BECTHOM COTPYIHUKAM Op-
TaHOB OIICKH U ITOTICUNTEILCTBA ITPH UCIIOJTHEHUHN MX CITYKEOHBIX O0SI3aHHO-
creit. OmHaKO HEOOXOIMMO 3HATh, YTO B COOTBETCTBUU C 1. 1 cT. 122 CK PD
TIOJDKHOCTHBIC JIAIIA OPTaHU3aLMH (IOIITKOIBHEBIX 00pa3oBaTeIbHBIX, OOIIIe-

1
Ha npakTuke ObITYeT 3a0,1yKI€HKE, COTJIACHO KOTOPOMY PeOEHOK ITPUOOPETAET CTaTyC OCTaB-

1erocst 6e3 MorevYeHus pOAUTENeil TONBKO MOCe BCTYIUICHUS B 3aKOHHYIO CUJTY CyAeOHOTrO
pelIeHUsI O IULIEHUH er0 POAUTENEH POIUTENbCKUX MPpaB. DTO He COOTBETCTBYET CeMeitHOMY
KOJIEKCY.
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§ 1. BoigBiIeHME U YCTPOICTBO JeTeid, OCTaBILIMUXCS Oe3 MorneyeHus poauTeseit

00pa3oBaTeIbHBIX, MEAUIIMHCKNX U IPYTUX OpTaHMU3ALINIT) M MHBIC Tpakma-
HE, pacIioiaralnie CBeACHUSIMU O IETSIX, OCTaBIIUXCSI 0€3 ITOTICUYCHUS PO-
IUTeNeit, 00sI3aHBI COOOIINTH 00 3TOM B OpraHbI OIIEKH U ITOIICUNTEILCTBA
1o MecTy (paKTHMIEeCKOTO HAXOXICHUS meTeil. McroaHeHne 3Toit 00s13aH-
HOCTHU HE TTOOKPEIUICHO I0PUANICCKON CAHKIINEH, M 3TO 00CTOSTEIHLCTBO
SIBJISICTCSI OMHOM M3 IPUYMH TOTO, YTO THICSYU TOJLKHOCTHBIX JIUIL U PSI-
MOBBIX TPaXIaH eXKeTHEBHO IPOXOMAT 0€3yJ4acTHO MUMO AeTel, HyKIaro-
IIUXCSI B TIOMOIIIHN.

2. B coorBercTBuMu C 11. 6 [Topsinka hopMupoBaHust, BEASHUS 1 UCIIOIb30-
BaHUS TOCYIAPCTBEHHOTO 0aHKa TAHHBIX O ACTSIX, OCTABIIMXCS Oe3 IoTede-
Hus poxutenei (yrB. [Ipmkazom MuHMCTepcTBa 00pa3oBaHus 1 HayKu PO
oT 17 deBpanst 2015 r. Ne 101), opraH oIeKu 1 MOIIEYNUTEILCTBA B TCUCHIE
TpeX paboumx ITHEI co ITHS MOIYICHMSI CBEICHUI O peOeHKE, OCTaBIIEMCS
0e3 TIoIIeUYeHUSI pOAUTEIIei, 00sI3aH IIPOBECTU 0OCTICIOBAHNE YCIIOBUI XKM3-
HU 3TOTO peOeHKa 1, YCTAHOBUB (haKT OTCYTCTBUS IMOTICUCHUS €O POTUTE-
JIeH WJTA €TO POICTBEHHUKOB, 00CCIICUNTD 3aIIUTY IIpaB U MHTEPECOB peOeHKA
IIO PEIIeHMS BOIIpoca O Tepeaadye ero Ha BOCITUTAaHNE B CEMBIO WUIM B Opra-
HU3ALNIO IS IeTeH-CUPOT, 3apeTUCTPUPOBATh CBEICHUS O HEM B XKypHaJIe
TIEPBUYHOTO y4eTa, a TaKXKe BHECTU UMEIOITyiocs MHGOPMAITUIO O peOeHKe
B CIICIIMAJIBHYIO aHKETY peOCHKa.

Co mHS TTOCTYIUICHUS CBeIICHUI 0 peOCHKE, OCTaBIIEMCsI O3 TTOTICUCHUS
pomuTesieli, OpraHy OIeK! M IOICUYNTEIHCTBA TIPEIOCTABISICTCS MECSIIHBIN
CPOK IUTS YCTPOMCTBA peOeHKA.

3. OpraH OITeKH U ITOTICUNTENIhCTBA TAKKE 00SI3aH HAIIpaBUTh MH(pOpMa-
10 0 peOCHKE B COOTBETCTBYIOIINI OpraH UCIIOJTHUTEIILHOM BJIACTH CYyOh-
ekta Poccuiickoit @emepalinyt 1Isl IepBUIHOTO yIeTa B peTHOHAIBHOM OaH-
K€ TaHHBIX O JIETSIX, OCTABIINXCS 0e3 ToreueHus ponuTesieil. OpraH BIacTu
cyonekTa Denepalinyi mepegacT 3TU CBeACHMS B (heepalbHbII OpTaH UCITON-
HUTEIBHOU BIACTH, ompeaensieMblii [Ipasurensctsom P®', s mepBuaHo-
ro yueTa B (heepalbHOM OaHKE JAHHBIX O JETSIX, OCTABIIMXCS Oe3 morede-
HUS pOOUTEIICH,

B TeueHme Mecs11a co THSI TTOCTYIICHUS CBEICHMIT 0 peOeHKE, OCTABIIIEM-
cs1 0e3 TIoTTeYeHUS POIUTEIICH, OpTaH UCITOTHUTEIBHO BlIacTh cyobhekTa De-
Jepalliii OPTaHU3YET €ro YCTPOMCTBO B CEMbIO TPaXkIaH, IIPOXKMBAIOIINX Ha
TEPPUTOPUU TaHHOTO cyobheKTa Demeparmm.

4. Ecniu B TedeHME MecsIia He yIalloch YCTPOUTH pebeHKa, OCTaBIIIErO-
cs1 0e3 MoTIeYeHUST POAUTENICH, B CEMbIO HAa TEPPUTOPUM COOTBETCTBYIOIIETO
cyonekTa Oepeparmu, To henepaaIbHBIN OpTaH UCITOTHUTETHEHOM BIIACTH OKa-
3bIBACT COOTBETCTBYIOIIIEMY PETMOHAIIBHOMY OpPTaHy COIEHCTBIE B YCTPOIICTBE

1 o
B HacTosmit MOMEHT 3T (DYHKIIMHY BO3JIOKEHBI HA MUHUCTEPCTBO 00pa3oBaHus U Hayku PD.
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pebeHKa Ha BOCIIMTAaHME B ceMblo TpaxnaH Poccuiickoit Depepanuu Ha Tep-
putopuu Poccuiickoit @enepaniu.

Taxum o6pa3om, B Poccuiickoit Denepalinu CylecTByeT CUCTEMa yue-
Ta JAeTeil, ocTaBIIMXCS Oe3 moreyeHus ponutenaeii. OHa mpeaHa3HaYeHa
IIJIST TOTO, YTOOBI OOECIIEYUTh YCTPOMCTBO ACTEil HE TOJIBKO B CEMbBH Tpa-
XIaH, TPOXMBAIOIINX Ha TEPPUTOPUN TOTo cyobekTa Denepanuu, riue pe-
OEHOK ObLT BBISIBJICH, HO U B CEMbM MHBIX rpaxnaH. Kpome Toro, B rocy-
JIapCTBEHHOM OaHKe JaHHBIX XPAHITCS U CBEACHUS O JIMIIAaX, XKeTaloIIuX
IIPUHATH IeTel Ha BOCIIMTaHUE B CBOM ceMbH (cT. 7 PemepaaIbHOIO 3aK0-
Ha «O rocygapcTBeHHOM OaHKe JaHHBIX O IETsIX, OCTaBIIUXCS 03 more-
YEHUST POAUTETECA»).

Kak y>e ToBoprjIoCh, OTCYTCTBUE POAUTEIHCKOTO TTOMEUEHMS TTOPOXKIa-
€T OCOOBIIf TTPaBOBOM cTaTyCc pedeHKa. [JleTr, oTHOCSIIMEeC K YUCITYy OCTaB-
uxcs 6e3 rmorneyeHus poauTesei:

— HMEIOT MPaBO Ha yCTPOICTBO B ceMbio (a03. 3 1. 2 cT. 54 CK);

— YUMTBIBAIOTCS B TOCYIapCTBEHHOM OaHKe JaHHBIX O JETSIX, OCTaBIINX-

cs1 6e3 ITOTICYeHUS POTUTEIICH;

— WMEIOT IIPaBO Ha pa3IM4YHbIe COIMAIbHBIC JILTOTH U rapantuu (Pe-

nepanabHblil 3aKOH «O MOMOJHUTENbHBIX TapaHTUSIX MO COLMab-
HOM TIofiep>KKe IeTeil-CUPOT U JeTeil, OCTaBIINXCs 0e3 MoredYeHus
ponuTeneit»).

besycnoBHO, BaxXHEHIIMM TPaBOM peOEHKA, OCTaBIIErocs 6e3 moneyeHus
poauTesieit, IBJIsieTCs ITPaBoO Ha YCTPOMCTBO B CEMbIO. DTO OAMH U3 IIaBHBIX
5JIEMEHTOB CIIELIMATILHOTO TIPAaBOBOTO CTaTyca peOeHKa.

3aKOHOIaTeIb OMHOBPEMEHHO YITOTPEOISIET TEPMHUHBI «YCTPOMCTBO ¢~
Teii» 1 «BOCTIUTaHUE JeTeii», 4To TpeOyeT pasbsicHeHus. [1aBa 18 CK PO
Ha3bIBaeTCsl «BbIsiBIeHUE U YyCTPOMCTBO AeTeld, OCTaBIIMXCS 0e3 moreye-
HUS poauTeseit», oqfHako B HauMeHoBaHuu pasa. VI Konekca ncnonb3oBaH
WHOM 000pOT — «(pOPMBI BOCITUTAHUS AeTCi». DTO PACXOXKICHUE SIBISICT-
CS BCETOo JIUIIb peAaKIIMOHHOUN omnOKo# 3akoHonarens. Jlejao B ToM, 4To
BOCITMTaHHE KakK IMPOIeCcC BO3AECUCTBUS Ha JIMYHOCTb pebeHKa BKIIOYAET
B ce0sI He BCe M3 BO3MOXKHBIX IEHCTBUI, KOTOPBIC TIPUXOAUTCS COBEPIIATh
YCHIHOBUTEJISIM, OIIEKYHaM, ITOTICYUTEISIM pedbeHKa. Ha 3Tux nui Bo3jara-
eTcs MUPOKUIA KPYT 0013aHHOCTE !, B TOM YMC/ie U 00SI3aHHOCTD MO Mpej-
CTaBUTEJbCTBY M 3alllUTE UHTEPECOB HECOBEpIleHHOJIeTHeTo. JleiicTBus
BO MCIIOJIHEHHME 3TOM 00s13aHHOCTH (0OpalleHue B CyI B 3allIUTY peOeH-
Ka, B OpraH COIMAIbLHON 3aIIUTHI IJI TTOTYICHUS JIbIOT U TIp.) TOHSATHEM
«BOCIIMTAaHUE» HE OXBaThIBalOTCS. TakuMm 00pa3oM, B colepKaHUe MOHSI-
TUSI «yCTPOMCTBO AeTeli, OCTaBIIMXCS 0e3 MOIMeUYeHUs POAUTEeH» BKIIIO-
JaeTCsl UX «BOCIIUTAHUEC».
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§ 1. BoigBiIeHME U YCTPOICTBO JeTeid, OCTaBILIMUXCS Oe3 MorneyeHus poauTeseit

YcTpoiicTBO pebeHKa, OCTAaBIIETOCS 0e3 MOTICYCHUST POTUTEIICIH, — OMUH
13 BUIOB COIIMAIBHOM 3a00THI (3a00THI TOCYIAPCTBA U OOIIIECCTBA O JIIOMISX).
OHO COCTOUT B TOM, UTO YITOJTHOMOYECHHBII Ha TO OpraH 3aKpeIuIsieT 3a pe-
OCHKOM JINIIO (HECKOJIBKIX JIMIT), 00sI3aHHOE (00sI3aHHBIX) COBEPIIATH B €TI0
IIOJIb3Y B TEUCHME OIIPEIEICHHOTO BpeMeHH! MM 03 yKazaHUsI cpokKa dak-
THYECKHE U (VUIN) IOpUINYECKHE IeHCTBUS, HAIPaBICHHBIC HA YIOBICTBO-
peHMe MOTPeOHOCTEM TAKOTO peOeHKa, a TAKKE OTBEYATh 3a COOITIOICHNE 3a-
KOHHBIX IIPaB ¥ MHTEPECOB HECOBEPIICHHOJICTHETO.

[MoHsTHE «yCTPOMCTBO peOCHKA» SIBISCTCS IOPUINICCKIM. DTO CBsI3a-
HO, BO-TICPBBIX, C TEM, YTO 3a7adeil yCTPOICTBA SIBJISIETCS 0OeCcTICUCHIE TIpaB
1 MHTEPECOB HeCoBepIIeHHONIeTHeTo. ClleA0BaTeIbHO, 3aKpEeTUICHUE 3a pe-
OEHKOM ONEeKyHa UM MHOTO 00SI3aHHOTIO JIMLIA MOXET ObITh 00JIEU€HO TOJIb-
KO B YCTaHOBJICHHBIC 3aKOHOM (bOpMBI. BO-BTOPHIX, BaXKHBIM ITPU3HAKOM
YCTPOMCTBA SIBJISICTCSI TO, YTO OHO OCYIIECTBIISICTCS YIIOJTHOMOUYCHHBIMM Ha
TO OpraHaMM TOCYIapCTBEHHO BIIACTH WUIM MECTHOTO CaMOYIIPaBICHUS.

Dopmbvl yempoiicmea demeil, ocmasuiuxcs 6e3 noneverus pooumeneil, —
5TO Te TIPaBOBBIC KOHCTPYKIINHU, KOTOPBIC ITO3BOJISTIOT 00ECIIEUNTh ITOCTO-
STHHOE MJIY BpEMEHHOE 3aKpeIUICHIE 32 peOCHKOM JIMIIA, KOTOPOe 00sI3aHO
oTBevaTh 32 Hero. MopMEBI YCTPOCTBA MOTYT OBITh PA3JIMIYHBIMHU, a UX MC-
ITOJIb30BAaHUE 3aBUCUT OT COBOKYITHOCTH MHOTHUX (DAKTOPOB: HAIITMOHAJb-
HBIX TPATUIINAi, 5KOHOMUYIECKOM CUTyallnH, JeMorpadpuIecKoi CUTyalnu
u np. Taxk, eme B XVIII B. B Poccuiickoit umnepun no nuunuaruse Exa-
tepuHH 11 B ExareprHOCIaBCKOM HaMEeCTHUYECTBE HA CTApPOCT U cTap-
IIMH BO3JIarajaach «00sS13aHHOCTh MIPUUCKUBATH CPEACTBA TSI TIPOITUTAHUS
ManoieTHUX. C 3TOH IeJbI0 OMHU MOJIXKHBI OBUIM OTHAaBaTh OCCITOMOIII-
HBIX CUPOT COCTOSITEIbHBIM OHOCEJIbYaHaM C TeM, YTOObl OHU KOPMUJIU
HX, a B BO3HATpaxXIeHNE ITOJb30BAJINCh IO COBEPIICHHOJCTHUS UX TPyda-
Mu. Ha crapocTy Bo3nmaranach 00sI3aHHOCTh HAOJIOAATh, YTOOBI 3TH OITe-
KYHBI COIEPKaIN MaJIOJETHUX U3PSIMHO W HE U3HYPsUIH pabotamm»'. bes-
YCIIOBHO, IIMBIJIM30BaHHBIC TIPABOIOPSIIKY TaKMX (DOPM YCTPOICTBA ACTCHA
«B CEMbIO» HE 3HAIOT.

B cootBeTcTBUM ¢ 11. 1 cT. 123 CK P® netn, octaBmnecs 0e3 morneye-
HUSI pOIUTENICi, TToIIeXaT epeaade B CeMblo Ha BOCIIUTaHUE (YCHIHOBIIC-
HUe (yIouepeHue), MO OMeKY WIN ITOTICYUTEIBCTBO, B IIPUEMHYIO CEMBIO
00 B CIyYasx, IPeIyCMOTPEHHBIX 3aKOHAMHM CyOBheKTOB Poccuiickoit Me-
Iepaliu, B TaTPOHATHYIO CEMBIO), a TIPU OTCYTCTBUM TaKO BO3MOXHOCTH
BPEMEHHO, Ha MEePHUO 10 UX YCTPOMCTBA HA BOCIIUTAHUE B CEMbIO, TMepe-
JIAI0TCSl B OpraHu3alMu IJ1sl 1eTEU-CUPOT U AeTei, OCTaBIIUXCS 0e3 Morie-
YeHUS POIUTEIICH.

" Cm.: Cepeeeguy B. Jlexunu 1 vccieoBaHus Mo UcTopuu pycckoro npasa. CI16., 1883. C. 940.
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B 3aBucuMOCTH OT CyObeKTa, OCYIIECTBIISIONIETO 3a00Ty O pebeHKe, BCe
(opMBI yeTpoiicTBa AeTei clleayeT pa3neuTh Ha IBE TPYIIILI ITO CXEMe:

Cxema Ne 1
Dopmbl yeTpolicTBa

SN

Dopmbl Dopmbr
«UHJIMBUIYATbHOTO» «HEVHIUBUIYaIbHOTO»
yCTpoMcTBa yCTpoicTBa

[Tpu «<uHAMBUAYATBHOM» YCTPOMCTBE (CEMEITHOE YCTPOICTBO, YCTPOICTBO
B CEMbIO) TOIeUYeHNE O PeOEHKE MepeaaeTcsl CTPOro onpeaeaeHHOMY (hU3H-
yecKoMy MLy (JIU1am), IMpyu BEIOOPE KOTOPOTO MPUMEHSIIOTCS] YCTAHOBJICH -
HbIe 3aKOHOM KpuTepuu. K Takum chopmaM yCcTpoiicTBa OTHOCSITCS YCHIHOB-
JieHue pebeHKa, a TakxKe orneka (IToIeYnTeIbCTBO) .

B cityyasix «HeMHIUBUIYaIbHOTO» YCTPOMCTBA peOEHOK MepeaaeTcst Ha IMo-
MeyeHue opraHu3aluu, puandeckoro auna. Pazymeercsi, KOHKpeTHbIE Aeii-
CTBUSI 10 BOCITUTAHUIO peOeHKA WY 110 YXOIY 32 HUM COBEepLIAIOT (hU3nveckre
Jila — paOOTHUKU OPraHU3alu1, OMHAKO UX JUIYHOCTU 1Sl (hOPMbI YCTPOK-
CTBa pedeHKa IOPUINYECKOro 3HaYeHUsI He MMeIoT. BaxkHo ToJIbKO, YTO Te-
Jarorv OpraHu3aluit sl 1eTeii-CUpoT U IeTel, OCTaBIIMXCST O3 MOoNeYeHUs
poauTeneii, TOJKHBI UMETh COOTBETCTBYIOIIEe 0OpazoBaHue. OMHAKO 3TO Tpe-
OoBaHMe o01Lero xapakTepa. [list mepeaaun pedbeHKa B TAKyHO OpraHU3aluio He
MMEET 3HaYeHUsI, KaKoe UMsT HOCUT ero Oyayiuuii eaaror. bosee Toro, onuH
regaror (MJIM BOCIIUTATE b, HSIHS) MOXET ObITh B JII0OOE BpeMsl 3aMeHEH JIpy-
I'MM, YTO HEBO3MOXHO CeJIaTh PU «MHIAMBUIYaIbHOM» YCTPOMCTBE pebeHKa
(Hampumep, Mpy MOMEIEHUY T[T 01eKy). B HacTosiiiee BpeMsi B COOTBETCTBUM
c1r. 1 ct. 123 CK P® k hopmam «HEMHAMBUAYATLHOIO» YCTPOMCTBA OTHOCUTCST
BPEMEHHas1, Ha TIEPUOI 10 X YCTPOMCTBA HA BOCIIMTaHKE B CEMbIO, Tepeaaya
pebeHKa B OpraHu3alluIo 151 AeTei-CUpOT U AeTei, ocTaBIIMXCs Oe3 morneye-
Hust poauteneii. Kak cienyer us 1. 2 cr. 155.2 CK P®D, npaBoBoe nojioxeHue
pebeHKa, MpedbIBAIOIIETO B TAKOTO pO/ia OpraHM3alMK, aHAJIOTMYHO MOJI0XKe-
HUIO peOeHKa, KOTOpOMY Ha3HauyeH OMNeKYH (MOMNeYuTeNb).

B 3aBucHMMOCTH OT AJIUTEIBLHOCTU OTHOLIEGHUI 1O YCTPOMCTBY pebeHKa
¢opMbI ycTpoiicTBa pa3aessiioTCs:

" B [0pHINUECKOi INTEPATYPE HEOIHOKPATHO OTMEUANCs TOT (BaKT, UTO «I10 CYTH Je/a, COBET-
CKOE 3aKOHOJIATENIbCTBO O OpaKe U CeMbe UMEET B BULLY 1BE (DOPMBI YCTPOUCTBA B CEMbIO» (CM.:
IpaBo u 3amuTa ceMbu rocynapctBoM / OTB. pea. B.I1. Mo3zonuH, B.A. Psacenues. M., 1987.
C. 45; cm. Takke: Epwosa H.M. Oreka 1 MOMEYUTEIbCTBO HaJl HECOBEPIIEHHOJIETHUMU 1O
COBETCKOMY TpaBy: Jluc. ... KaHn. ropu. Hayk. M., 1957. C. 56).
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Cxema Ne 2
Dopmbl yeTpolicTBa

/ N\

DopMBbI BpeMEHHOTO DopMBI TOCTOSTHHOTO
YCTpPOWCTBA YCTpOWCTBa

ITpeGriBaHUe pebeHKa, ocTaBllIerocs: 6e3 mornevyeHust poauTesei, B of-
HOI M3 cIelIMaJIbHBIX OpTaHU3allNi BCeTaa SIBIISICTCSI BpeMEHHOM (popmoit
€ro yCTPOICTBa. DTO CBSA3aHO C TEM, UTO, KaK YK€ YIIOMUHAJIOCh, PeOEHOK
AMeeT IIPaBo Ha ceMblo. PeOCHKY, MOMEIIICHHOMY B MHTEPHAT WJIM MHOE Y4-
peXIeHNe, OpraHbl OIIEKH U ITOIIEYNTEILCTBA U MHBIC YIIOJTHOMOUYCHHBIC Ha
TO OpraHbI 00S3aHBI POAOJIKATE TTOIBICKUBATE MOIXOASIIYIO CEMBIO.

VYcerpoiicTBo pebeHka 06e3 ykazaHus cpoka (IMOCTOSIHHOE) MpearnoiaraeT
BO3HUKHOBEHHUE IJTUTEIBHBIX, O0JIee TOTO, MOXM3HEHHBIX OTHOIICHUA pe-
OcHKa ¢ TOCTOPOHHUMMU JIIOIbMHU, a TIOTOMY MOKET OBITH 00JICUCHO JINIIh
B ITpaBOBYIO (hopMy ychIHOBIEHUS. [10:KM3HEHHBIN XapaKTep 3TUX OTHOIIIE-
HUIA UTPaeT pojib MPU NX YCTAHOBJICHWM, HO HE MCKIIIOYAET BIIOCICACTBII
OTMEHBI YCBIHOBJICHUS, KaK POACTBO POAMTEINICH M JeTel He MCKITIOUACT JIH-
IICHUS POINUTEIICH POTUTETBCKIX IIPaB.

Taxkasg ¢opma ycTpoiicTBa, Kak oreKa (IToIeYnTeIbCTBO), HOCUT BPeMEH -
HbII (cpouHbIit) XapakTep. [IpenycmorpenHas 1. 21 CK P® nmpuemHast ce-
MbsI, a TAKKE TTATPOHATHAS CEMbSI, BO3MOXHOCTB CO3TaHUS KOTOPOI MOXKET
OBITH IIPEIyCMOTPEHA 3aKOHaMU cyOobeKToB Poccuiickoit Denepariim, siBisi-
JOTCS pa3HOBUIHOCTBIO OITEKH (ITOTIEUNTENIBCTBA).

CucreMa (popM ycTpoiicTBa AeTeil, OCTABIINXCS 0€3 TTOTICYCHUST POIUTE-
JIel, CKIJTaJIbIBACTCSI CIISTYIONIUM 00pa3oM:

Cxema No 3
dopMel ycTpoiicTBa aeTeit

N

DopMBbI «MHAVBUAYATBHOTO» Dopmbl
yCTpOMCcTBa «HEWHINBUIYATbHOTO»
YCTpOWCTBa
(rpeObIBaHME peOeHKa
YV CHIHOBIIE- Orneka B CITELIMAIbHOM OpraHU3aIn)
HMeE JeTeil U TOTEeYNUTENBCTBO
HaI TeTbMU
«Knaccuueckasi» BoamesngHas
(6e3B0O3ME3THAs)
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He asnsgetcst hopmoit ycTpoiicTBa mereit BpeMeHHas (He OoJiee 4eM Ha
TPU MecsIa, B NCKIIOUNTEIBHBIX CIyJasx — He OoJjiee ueM Ha IT0JITo/Ia) Tie-
penaya pebeHKa B CEMbIO IpaxkaaH, OCYILLIECTBIsieMast HA OCHOBaHUU I1. 4—6
cT. 155.2 CK P®. JInua, mpuHuMarolye pedeHKa B CEMbIO Ha YKa3aHHBIX OC-
HOBaHUSIX, HE SIBJISIIOTCSI €70 3aKOHHBIMU MPEICTABUTEISIMU, & OTBETCTBEH-
HOCTb 32 XKM3Hb, 310pPOBbE, BOCIIUTaHUE pebeHKa MPOA0JIKAIOT HECTU T€ Op-
raHu3aluu, B KOTOpble peOEHOK ObLIT paHee MOMEILEH.

BaxxHoi1 cocTaBIIsIIoNIeii CUCTEMbI BBISIBJICHUSI M YCTPOMCTBA IETei, OCTaB-
IMXCcS 03 TOTNeYeHUsT pOAUTENICH, SIBJISIETCS NeSITeIbHOCTh OPTaHOB OIEKU
1 norreunTenbcTBa. B coorBeTcTBuu ¢ 11. 1 ¢T. 121 CK P® TONIBKO 3TH Opra-
HbI BBISIBJISIIOT IETEH, OCTaBIIMXCS O0€3 MOoNeYeHUs] poauTeseii, BEAyT UX YUET,
n30MparoT (POPMBI YCTPOMCTBA IETCI, OCTABIIMXCS 0€3 TTOIeYCHMS POIUTE-
JIeH, a TaK>Ke OCYILECTBIISIOT MOCAEAYIONINI KOHTPOJIb 3a YCIOBUSIMU UX CO-
JIep>KaHus, BOCIIMTaHUS 1 00pa3oBaHUsI.

B Poccuiickoit ®denepariim 3ampeineHa JesiTeIbHOCTD IPYTUX, KpOME Op-
TaHOB OITEKH U TIOITCYNTEIBCTBA, IOPUANICCKIX U (PU3UICCKIUX JIUII 10 BHISIB-
JIEHUIO U YCTPOMCTBY JeTei, OCTAaBIIMXCSI O€3 MOIeUeHUsT POAUTENEI.

ITockoabKY MONBITKM HECAHKIIMOHUPOBAHHOTO 3aHITUSI YCTPONUCTBOM
JIeTei, ocTaBIIMXCS 0€3 MoneYeHUs] poauTeeii, ObLIM 0COOEHHO pacIpo-
cTpaHeHsI TIpu ychiHOBIeHNU, B CK P® B 1998 1. OBI1a BKIIIOUCHA CITE-
uuanbHasg cT. 126.1 «HenomycTuMoCTh MOCpenHUYECKOM eI TeIbHOCTH
10 YCBIHOBJIEHUIO AETeI», B KOTOPOU OIpeaeaeHO0, KOMY U ITpU KaKux 00-
CTOSITEJILCTBAX Pa3pellieHO OKa3biBaTh YCHIHOBUTENSIM coneiicTBue. He-
00XOOMMO UMETh B BUJY, YTO HE3aKOHHbIE TEWCTBUS MO YCHIHOBJIEHUIO
(ymouepeHMI0) pedeHKa IPpecIeayI0TCs YTOJIOBHBIM 3aKOHOIATEIHCTBOM
1 3aKOHOIATEJIBCTBOM 00 aIMIHUCTPATUBHBIX IIPpaBOHAPYIICHUAX (CT. 154
YK P®; ct. 5.37 KoAlIl).

B cooTBeTcTBUMU C 1€MCTBYIOLIMM 3aKOHOAATEJILCTBOM OpPraHaMU Ofe-
KM U TIONIEYUTEbCTBA SIBJISIIOTCS OpraHbl UCHIOJTHUTEIbLHOM BJIACTU CYOb-
ektoB Poccuiickoit Peneparni. OqHAKO OpraHbl MECTHOTO CaMOYIIpaBIIC-
HUS TOXXE MOTYT ObITh OpraHaMu OIeKM U MOIEeUYUTENbCTBA B Cydyae, eciiu
3aKoHOM cyObekTa Denepaniuv OHU HaJEIeHBI TIOTHOMOYHUSIMU TI0 OTIEKE
U MOTEYUTENIbCTBY.

§ 2. YcbiHOBIeHHE KaK npuopuTeTHas (hopMa yCTpPOiCTBA AeTeid,
ocTaBHIMXCS 0e3 moneyeHus poauTeJiei
Kaxk oTmeuanoch, yChIHOBJIEHWE — WHAMBUIyaTbHAs TOCTOSTHHAs (Gec-
cpouHas) (popma yCcTpoiicTBa IeTeil, OCTaBIIMXCs 6e3 TOTICYSHUST POIUTENCH.
Jy1st ymoGeTBa 3aKOHOAATETh O0BETUHSIET TEPMUHBI «<YCHBIHOBJIICHUE» U «YII0-
yepeHre» B OJUH — «yCHIHOBJIEHUEY.
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§ 2. YceIHOBIEHME KaK PUOPUTETHAs (popMma ycTpoiicTBa aeTeit

IIpaBoBOE peryImpoBaHNe OTHOIICHUIA 10 YCHIHOBICHHIO OCYIIICCTBIISI -
ercs Ha ocHoBaHUM HOPM TII. 19 CK P®, ®enepanbHoro 3akoHa «O rocy-
IapCTBEHHOM 0OaHKe JaHHBIX O ACTAX, OCTABIIMXCS 0e3 ITOTIeYeHUS POIH-
Teleit», a TakKe MmooxXeHuit [1paBwn nmepegaum gereit Ha YCHIHOBJICHUE
(ymodepeHUe) 1 OCYIIECTBICHUSI KOHTPOJIS 32 YCIIOBUSIMHU MX XXKNU3HHU U BOC-
IMMTAaHUS B CEMBSIX YCBIHOBUTENIEH Ha TeppuTopun Poccuiickoit Pemepa-
MU' ¥ HEKOTOPHIX APYTUX HOPMATUBHEIX MTPABOBBIX akKTOB. Kpome Toro,
IpU U3YYCHUH BOIIPOCOB, CBSI3aHHBIX C YCHIHOBJICHUEM, CJICAYCT YUNTHI-
BaTh pa3bsicHeHUs [1nmeryma BepxoBHoro Cyna P® (IToctanosnenue [Tie-
nyma BepxosHoro Cyma P® ot 20 anpenst 2006 r. Ne 8 «O npuMeHeHUM
CcyIaMU 3aKOHOIATeILCTBA IIPH PACCMOTPEHUU IeJT 00 YCHIHOBICHUH (YIO-
YepeHUM) ACTCI» ).

Cneyuguka ycolH08AeHUS KaK GopmbL ycmpolicmea demeli COCTOUT, BO-TIEP-
BBIX, B 06CCPOYHOM XapaKTepe IMPaBOOTHOIICHU 1, BO-BTOPHIX, KaK CIICI-
CTBHE B 0CO0OIT IIPaBOBOM CBSI3M YCHIHOBUTEIISI M YCHIHOBJIICHHOTO, HATTOMHM -
HAIOIIeH CBSI3b POOUTEIIS U peOeHKA.

HeiicTBUTEIbHO, YCHIHOBJICHIE IIPOM3BOINTCS HaBCETIa, TOTAA KaK, Ha-
puMep, oreka (IoMeYnTeIbCTBO) TIpeKpaIiaeTcs ¢ MpuodpeTeHneM pedbeH-
KOM TIOJTHOM TpakIaHCKOI IeecIocoOHOCTH. MICKITIOUeHMS TIPEACTABISIOT
€000i1 TOTBKO BO3MOXKHBIE CIIydarl OTMEHBI YCHIHOBJICHUS.

[1pu yCHIHOBIICHNH TIpaBa M 00SI3aHHOCTH YCHIHOBJICHHBIX 1 YCHIHOBUTE -
JIeH IpPUPaBHUBAIOTCSA K TIpaBaM M 00I3aHHOCTSIM IeTeit 1 ponuTteneii. Takum
00pa30M, YCHIHOBJICHHME MMEET CXOICTBO C POICTBOM IIEPBOM CTEIICHU. DTy
0COOEHHOCTD YCHIHOBJICHMS IIOATBEPKIAIOT ITOJIOKEHUS O TaifHEe YCBIHOBIIC-
aud (cT. 139 CK). B oT/Imume oT HEKOTOPBIX APYTUX IIPABOBBIX CUCTEM OTeUe-
CTBEHHOE IIPAaBO paccMaTPUBACT YCHIHOBJICHNE KaK TAaMHCTBO. Kak mmpaBmiio,
YCBIHOBIIIEMBIC IIETH HE 3HAIOT 00 OTCYTCTBUM KPOBHOTO PONICTBA C YCHIHOBH -
TeJIEM, ITO COJIKAST POICTBO IT0 IIPOMCXOXKICHHUIO 1 YCHIHOBIICHME. KpoMe
TOT0, OCHOBAHMSI OTMEHBI YCHIHOBJICHHST BO MHOTOM CXOKHU C OCHOBAaHUSMU
JINIICHUS POOUTEICH pOOUTEIBCKIUX TIpaB. Kak 1 poIcTBO IIepBOii CTEIICHN,
YCHIHOBJICHUE BJIEUET 32 COOOI CYIIIECTBEHHBIE MMPABOBBIC TTOCIEACTBUS —
BO3HMKHOBEHHUE Y YCHIHOBJICHHBIX TIpaBa Ha HACJICIOBaHUE 32 YCHIHOBUTE-
msamu (cT. 1147 I'K), mmpaBa 1To1530BaHMS KIUTBIM TTIOMEIIEHUEM COOCTBEH-
HuKa-ycerHoBHuTels (cT. 137 CK; cT. 31 KK) 1 mp.

" MocraHoBneHue [pasurensctBa PD ot 29 mapta 2000 r. Ne 275 (B pex. ot 10 despanst 2014 r.)
«O06 yrBepxneHuu I[paBui nepenayu aeTeil Ha yChIHOBJICHUE (YI0YEPEHUE) U OCYIIECTBIIE-
HUST KOHTPOJISI 33 YCIIOBUSIMU UX KU3HU ¥ BOCITUTAHUSI B CEMbSIX YCBIHOBUTEICH HA TEPPUTO-
puu Poccuiickoit Meneparnu u [MpaBuit TOCTAHOBKM Ha YYeT KOHCYJIbCKUMM YUPEXKICHUSI -
mu Poccuiickoit @enepanuu aereii, siBasionmxces rpaxaaHamMmu Poccuiickoit @enepaiimun
UM YCBIHOBJICHHBIX MHOCTPAHHBIMM I'paXKIaHaMU WM JullaMu 6e3 rpaxaaHctBa» // CITC
«Koncynbrantllitoc».
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BecbMa cepbe3HBIC TTOCICACTBUS YCHIHOBIICHMUS 00YCIOBIUIA TO OOCTOSI-
TEJIBCTBO, YTO YCHIHOBJICHHE MIPOU3BOIUTCS B CyIeOHOM TTopsiaKe. Tak ObLIO
He Bceraa, mocKoibKy cT. 98 KobC PC®CP npeagycmaTprBaia amMIHHACTPa-
TUBHBIH ITOPSIIOK YCHIHOBIICHMS («YCHIHOBJICHUE IIPOM3BOINUTCS TIOCTAHOBIIC-
HUEM IJIaBbl PallOHHOM, TOPOJACKOM, paiflOHHON B ropoie AIMUHUCTPALIUW» ).
Mexmy TeM OYeBHUIHO, YTO TaKWE SIBJICHUS B XKU3HU peOeHKA, KaK IOsIBIIC-
HHE Yy HETO HOBBIX POOUTENICH, C KOTOPHIMU OH OYIET CBSI3aH HaBCeTIa, a TaK-
JKe OKOHUYATEIIFHOE TIPePhIBAHIE TIPABOBOI CBSI3M C KPOBHBIMM POIUTEISIMH,
HE MOTYT COITPOBOKIATHCS aIMUHUCTPATUBHOM (hOPMOM TIPUHSATHS PEIICHMS.
CoBpeMeHHBIC CTaHIaPThI peaTN3aINH IIPaB YeJIOBeKa TPEOYIOT IIPUMEHCHUS
CymeOHOI (hOPMBI OCYIIIECTBIICHNUS MpaBa PeOCHKA SKUTh M BOCITUTHIBATHCS B CE-
Mbe, a TAKXKE CyIcOHBIX CIIOCOOOB 3aIIUTHI IIPAaB KPOBHOTO POAMTEIS peOCHKA.

TpaduyuorHo ycoiHO8ACHUE HA3bIBAIOM NPUOPUMEMHOU POPMOL YCMPOil-
cmea demeil, ocmasuiuxcs 6e3 nonevenus: pooumesneil. [IpmOPUTETHHIN XapaK-
Tep B JaHHOM cJIyJdac O3HaJacT, YTO IIpH M30paHUM ST peOecHKa (OPMBI
YCTpOICTBa HanboJIee TTOAXOISINEH 13 BCeX SIBIIAeTCS YChIHOBIeHME. [1pro-
PUTET YCHIHOBIICHUS CBSI3aH C OCOOCHHOCTSIMM 3TOTO SIBJICHMSI TSI POCCHIA-
ckoro ceMmeitHoro 1paBa. C TOYKM 3peHUSI POCCUIICKOTO 3aKOHOIATETLCTBA
YCBIHOBUTEIU JOJIKHBI IIPUHSITH YCHIHOBIICHHOTO peOeHKA KaK CBOETO CO0-
CTBEHHOTO U TTOJTHOCTHIO 3aMEHUTH eMy ponutescit. [Toaromy B Poccuiickoii
denepannn He CYIIECTBYET «ITIPOOHOT0» YCHIHOBIEHUS MM YCHIHOBJIEHUS Ha
BpeMsI, — TaKOi TIPAKTUKH, KOTJAa YCBIHOBUTEIN SKCIIEPUMEHTUPYIOT, TIhI-
Tasich TomoopaTh cede pedbeHKa, a MEeTH TIePEXOIsT U3 CEMbH B ceMblo. B Ka-
YeCTBE BPEMEHHOTO YCTPOCTBA, KAK TOBOPUJIOCH BHIIIIE, POCCUIICKOE 3aKO0-
HOJATEJIbCTBO pacCMAaTPUBAET Mepeavdy JeTel Mo ONeKY (ITOTEeYUTETbCTBO)
WX B TIPUEMHYIO CEMBIO.

Bri6op dopMmbl ycTpoiicTBa pebeHKa 3aBUCUT OT MHOTHUX OOCTOSITEILCTB.
B cootBerctBrM co cT. 20 Konsenmm OOH «O mipaBax pedbeHKa» Tocy1apcTBo,
obecmeunBasl 3aMeHy peOeHKY ero CeMEeITHOTO OKPYXKEeHUSI, JOJKHO YIUTHI-
BaTh «KeJIaTeIbHOCTh ITPEEMCTBEHHOCTH BOCTIMTAHUS peOeHKA 1 €TO STHUYC-
CKO€ TIPOMCXOKICHNUE, PEIMTHO3HYIO M KYJIBTYPHYIO IIPUHAICKHOCTD M POII-
HOI1 13bIK». [Togo0Hoe TIpaBumiio 3akperuieHo M BTI. 1 ¢T. 123 CK P®. ITynkr 2
cT. 124 Komekca JOTIOTHUTEILHO YKA3bIBAET, UTO TP YCHIHOBIICHUN PEOCHKY
HEOOXOIMMO O0CCITEINTh BO3MOKHOCTD TTOJTHOIICHHOTO (DM3MYECKOTO, TICH-
XMYECKOTO0, JyXOBHOTO M HPAaBCTBEHHOTO pa3BUTHS. OIHO 13 ClTaracMBbIX IICH-
XMYECKOTO U TyXOBHOTO Pa3BUTHS — BO3MOXHOCTh POICTBEHHOTO OOIIICHUS
¢ OpaThsIMM 1 cecTpaMu. 3aKOHOAATEILCTBO IT0 OOIIIEMY TIPaBIITY 3aIlpelnaeT
YCBIHOBIICHHE OpaTheB 1 CecTep pa3HbIMU JINIaMU. TeM He MeHee CyI MOXKET
OTOMTH OT 3TOTO MIPABUIIA, €CJIA TAKOE YCHIHOBJICHNE OTBEYAaeT MHTepeCcaM e~
teit. B mocranosnennu Iinenyma Bepxosroro Cyna P® or 20 arpesst 2006 r.
No 8 «O mpuMeHeHnM cyTaMy 3aKOHOIATENILCTBA TIPY PACCMOTPEHUH AeTT 00
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§ 2. YceIHOBIEHME KaK PUOPUTETHAs (popMma ycTpoiicTBa aeTeit

YCBIHOBJICHUH (YIOUESPEHNN) IETE» pa3bsICHSICTCS, UTO B CITy4asix, KOTa YChI-
HOBUTEJIb He TIPOCUT TIePeIaTh eMy TaKKe OpaTheB WM CECTEP YCHIHOBIISIEMO-
ro pebeHKa, YCHIHOBJIEHUE TOIyCTUMO, €CJIM OHO OTBEYAeT MHTepecaM pedeH-
Ka (HaIpuMep, IeTH He OCBEIOMJICHEI O CBOEM POICTBE, HE IIPOKMBAIN 1 HE
BOCIIUTBHIBAIMCH COBMECTHO, HAXOMSITCS B PA3HBIX OPTaHU3aIMSIX, HE MOTYT
JKUTh Y BOCIIUTBIBATHCSI BMECTE T10 COCTOSTHUTO 3I0POBbSI).

CybseKkmbl npagoomMHOWEHUIl YCbIHOBACHUSL — YCbIHOBUMENU U YCbIHOBASE-
mbte'. T1o OTHOLIEHUIO K YCHIHOBUTEIAM 3aKOH IPENbIBIAET HEMAJIO CIIELIH -
aJIbHBIX TPeOOBAaHMIA, a BOT YCHIHOBISIEMBIMU MOTYT OBITH JIIOOBIE HECOBEP-
IIEHHOJICTHNE IETH, OCTaBIIMecs 0e3 IonedeHus poaurteneii (1. 1 cT. 124
CK). BmecTe ¢ TeM HEOOXOIMMO UMETH B BUAY, UTO YCHIHOBIIEHE BO3MOXKHO
1 B OTHOIIIEHNM pebeHKa, HaXOASIIEToCs MO IToredyeHueM poauTtens. Peub
UIEeT 00 YCBIHOBJIEHNY IeTell OTYMMAaMU WJIN MadeXaMu, T.€. CyIIpyraMu po-
nnTens pedbeHka. B aTom ciydae hakTUUeCKU MMPOUCXOINUT Y3aKOHEHHE OT-
HOIIIEHWIA TT0 BOCITUTAHUIO YyKOTO pebeHKa.

JIJ1st TOrO 4TOOBI YCBIHOBJIEHME COCTOSIOCH, peOEHOK TOJIKEeH TTPONTH
MIPOIIEAYyPY yUeTa IeTeil, ocTaBIIMXCs Oe3 ImomedeHus ponuteneit (cm. § 1
HACTOSIIIEH TJIaBBI).

CocTostHIE 3M0pOBhs peOeHKA He BIIMSIET HA peajln3aliio ero IpaBa XXUTh
1 BOCITUTBIBATLCS B CEMbE, ITIOTOMY YCBIHOBJIEHBI MOTYT OBITH M TSKET000JTh-
HBIe JeTH. 3a4acTylo KaHIuaaTaM B YCHBIHOBUTEIN OTKA3bIBAIOT B YCHIHOBIIE-
HUM CO CCHUIKOI Ha Hajauudue y pedbeHKa cepbe3HOTo 3aboieBaHus. Takue
JIeICTBUSI TPOTUBOPEYAT 3aKOHY.

Kanmunat B yCBIHOBUTEH, KaK M YCHIHOBJISIEMbIiA, TAK3KE 00JIaaeT cheyu-
aNbHBIM NPasosvim cmamycom. B coctaBe ero IpaBOCyOBEKTHOCTH €CTh 0C00ast
TIpaBOBast BO3MOXKXHOCTD — ITPaBO OBITh YCBIHOBUTEIEM. TaKast BO3BMOXHOCTh
TpyYcylIa He BceM (PM3MUECKUM JIWIaM, a JIWIIb TeM, KTO OTBEYaeT YCTAHOB-
JIEHHBIM 3aKOHOM TpeOOBaHUIM, Ha3HaYeHNEe KOTOPBIX — 00ECIIEUnTh TTPH-
HUMaeMOMY B CEMbBIO PeOEHKY BO3MOKHOCTD TTOJTHOIIEHHOTO (hU3MYECKOTO,
TICUXWYECKOTO, TYXOBHOTO M HPABCTBEHHOTO Pa3BUTHS.

Bonee Toro, 3akoHOmaTe b 1aKe YIIOMUHAET O IIPEUMYIIIECTBEHHOM ITpa-
Be Ha ycerHOBJIeHHME (1. 5 ¢T. 127 CK). Ero cyOBheKTaMu SIBISIOTCSI POICTBEH-
HUKM pebeHKa, a yCJIOBUEM peajiu3allii 3TOTO ITpaBa BLICTYIIAET, pa3yMeeT-
cd, coOMI0OIeHe MHTEPECOB pebeHKa.

JlelicTByIolIee 3aKOHOAATEIBCTBO TIPEAbSIBISIET HEMAJIO TPeOOBAHUIA
K IMIHOCTH KaHanmaTta B ycbiHoBUTe M (CT. 127 CK). Takue TpeOOBaHMS CBSI-
3aHbI C HAJIMYMEM Y OYAYIIETO YCHIHOBUTEIS JIOCTATOYHOTO 0OBheMa IMPaBOCIIO-
COOHOCTH M IEECTIOCOOHOCTH, C COCTOSTHHEM €0 30POBbS, C €T0 IMYHOCTHBI-

1 o
OpraHbl ONeKU U MOMEYUTETbCTBA, a TAKXKE Cy/I, PACCMATPUBAIOLINI €10 00 YCTAHOBICHUM
YCBIHOBJICHUSI, SIBJISIIOTCS CYObEKTaMU MHBIX MPOLIEAYPHBIX MPAaBOOTHOUICHU I aIMUHUCTpa-
TUBHO-TIPABOBOI WJIM IpakIaHCKO-MPOLIeCCyalbHOI OTpaCIeBOl MPUHAIIEKHOCTH.
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MU (MOpabHO-HPABCTBEHHBIMU ) KAY€CTBAMM, 4 TAKXKE C TAK HAa3bIBAEMbIMU
MaTepUaIbHO-ObITOBBIMU YCJIOBUSIMU XKU3HU OYayIIero ycbiHoBUTe 5. Kpome
TOTO, 3alpPELICHO ObITh YCHIHOBUTEISIMU TEM I'paXKaaHaM, KOTOPbIE HE IIPO-
TN CTICIMATTEHYIO TICUXOJIOTO-TIEIaTOTMIECKYIO U IIPABOBYIO TTOATOTOBKY (32
HCKJTIOUEHHUEM OJIM3KUX POACTBEHHUKOB peOeHKa, a TAKXKE JIUL, KOTOPLIE SIB-
JISTIOTCSI WIM SIBJISUTUCH YChIHOBUTEISIMU U B OTHOILIEHMU KOTOPBIX YCBIHOBJIE-
HUe He ObLJI0O OTMEHEHO, 1 JIUL, KOTOPbIE SIBJISIIOTCSI WM SIBJISUIACH OIEKYHa-
MU (TIOMEYUTEISIMU ) IETER U KOTOPbIE HE ObUIM OTCTPAHEHBI OT UCIIOTHEHHUS
BO3JIOXKEHHBIX Ha HUX 00SI3aHHOCTEI ).

CeMeiiHbIi KOIEKC JOMYCKAET U HEKOTOPbIE OTCTYIUIEHUSI OT XECTKUX
IIpaBUJI O T0A0OPE YChIHOBUTENEH. Tak, HamprMep, OTYMMBI U MAYEXHU, YChI-
HOBJISIIOIINE TTACBIHKOB WJIM TTaTdepUIl, MOTYT UMETh MCHBIIINI 3apab0TOK,
YeM 3TOro TpeOyeT 3aKOH, a TaKXKe He 00s3aHbl IIPOXOAUTD CIELUAIbHYIO
TTOITOTOBKY JJIsl yCHIHOBJICHUSI.

Oco0bIM TpeOOBaHUEM K JIMYHOCTU YCHIHOBUTEIS SIBJISICTCSI YCIIOBUE
0 pa3HUIle B BO3PACTE MEXKIY YCHIHOBUTEIEM U YCHIHOBIISIEMBIM PEOESHKOM.
B cooTBeTCTBUM C pOCCUIICKMM 3aKOHOAATEILCTBOM YCTaHABIMBAETCS IIpe-
Jie/IbHASI MUHMMAJIbHASL pa3HULIA B BO3PACTE MEXIY YCHIHOBUTEIEM U YChI-
HOBJIEHHBIM — 16 J1eT. DTO IPaBUIIO IIPOAUKTOBAHO IJIABHBIM CBOMCTBOM YChI-
HOBJICHUS — CXOACTBOM C POJICTBOM IEPBOIA CTEIIEHU.

WckiioueHns 13 HEro:

— He TpeOyeTcs yyeTa pa3HULbI B BO3pACTe IIPU YChIHOBJIEHUU pebeHKa
OTYMMOM (Mauexoii), MOCKOJIbKY PeOEHOK IIPOXUBAET CO CBOUM PO-
JauTeeM U (DaKTUYECKH yKe OOLIAETCsI C OTYUMMOM MJIM Mauexoii;

— IO IpUYMHAM, IIPU3HAHHBIM CYIOM YBaXKUTEIbHBIMY, PA3HKIIA B BO3-
pacTe MOXeT ObITh cOoKpailieHa. B 1. 8 Ha3BaHHoro Bbiie [locTaHOB-
nenus [nenyma Bepxosroro Cyma P® ot 20 ampesst 2006 r. Ne 8 cy-
JaM PeKOMEHIYETCs pa3pelliaTh YChIHOBJIEHUE C pa3HULIE B BO3pacTe
MeHee 16 JjieT, eciiv peOeHOK UCIBIThIBACT YyBCTBO MIPUBSI3aHHOCTH
K JINITY, 3KeJIAIOMIEeMy €TO YCHIHOBHUTh, CAMTACT €r0 CBOMM POIUTEIICM
M T.II., 8 yCBIHOBUTEJIb CMOXKET 00€CIIeUUTh PeOEHKY ITOJIHOLEHHOE (b1 -
3UYeCKOe, IICUXUYECKOE, JyXOBHOE U HPABCTBEHHOE Pa3BUTHE.

OpraHbl OITEKU U ITOIEYUTEILCTBA O0SI3aHbI Yepe3 CBOU O ULIMATIbHBIE
CalThI X CPEACTBA MACCOBOM MHGOpMAaLMK MHGOPMUPOBATDH IPaXKaaH O Mo-
PSLIKE YCHIHOBJICHHUS U O IETSIX, OCTABILIKUXCS 0€3 IToIeYeHusI pOAUTENIEi, KO-
TOPBIE MOTYT OBITh YCHIHOBJIEHBI, @ TAK3KE BECTH IIPUEM IPaKIaH, XKeJIaloLI1X
YCBIHOBUTH pebeHKa (mereit)'.

1

[Moctanosnenue [MpasutensctBa P® ot 29 mapta 2000 r. Ne 275 (pen. ot 10 despans 2014 r.)
«O06 yTBepKAeHWU MpaBWJI Tepeaayr AeTeil Ha YChIHOBJIEHME (yIO4YepeHue) U Oocyllie-
CTBJICHUST KOHTPOJISI 33 YCIOBUSIMU UX KU3HU U BOCITUTAHUSI B CEMbsIX YCHIHOBUTENEH Ha
tepputopun Poccuiickoit denepanmu u [TpaBu MOCTAaHOBKM Ha y4eT KOHCYJIbCKUMU yu-
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Ilopsdok ycvino6aeHus1 BKITIOUAET B CE0sT CIICAYIONINE ITATTbI:

1. lMomaya nuIoM, XeTatoNIMM YCHIHOBUThL PEOCHKA, 3asIBIICHUST B OpTaH
OTIEKU U TIOTICYNTEITLCTBA 10 MECTY CBOETO XKUTEIHCTBA C MTPOCKOOI 1aTh 3a-
KJTIOY€HUE 0 BOZMOXHOCTHU OBITh YChIHOBUTENEM. K 3asiBneHMIO TpuiaraioT-
csT JOKYMEHTBI B COOTBETCTBHMU C TIEpEYHEM, YCTAHOBJICHHBIM T1. 6 [TpaBui
Tiepenavyu AeTeil Ha yChIHOBNIeHUE (YIOUepeHre) U OCYIIECTBICHUST KOHTPO-
JIsI 32 YCTIOBUSIMM UX XU3HU W BOCITUTAHUS B CEMbSIX YCBIHOBUTENEH Ha TEp-
putopun Poccuiickoii Menepannu.

2. Ob6cnenoBaHe OPraHOM OTIEKU U TTOTEUUTENIbCTBA YCIOBUM KU3HU
3asBUTENS] M TIOATOTOBKA 3aKJTIOYEHUST O BO3MOXKXHOCTH 3asIBUTENST OBITh
YCBIHOBUTEJIEM.

Yxe moce MoxydYeHUsT TAKOTO 3aKITI0YeHUS KaHIUAAT B YChIHOBUTEIH,
CaMOCTOSITEJTHHO TIOJTyYMBIINI MH(POPMAIINIO 0 peOeHKe, KOTOPOTO OH MOT
Obl YCBIHOBUTD, BIIPaBe OOPATUTHCS B CYII C 3asIBJICHUEM 00 YCHIHOBJICHUU
(TIpu ycJIoBUM, YTO UMEN MECTO (DaKT TUIYHOTO OOIIEHUST ITOTO KaHIWIA -
Ta C peOCHKOM).

BwMmecrte ¢ TeM nelicTByiolIee 3aKOHOIATETHCTBO TIPETyCMAaTPUBAET BO3-
MOXHOCTb KaHAUAATa B YCRIHOBUTEIM MOJYYUTh MH(GOPMAIIUIO O METSX,
KOTOPBIE MOTYT OBITh YCHBIHOBJICHBI U TTIOCETUTh ITUX JIETEH IO MECTY UX
HaXOXKJICHUSI.

3. OOpatieHre KaHAUIaTa B YCBIHOBUTENN K peTMOHATLHOMY WK (befie-
paJbHOMY OTIepaTOpy TOCYAApCTBEHHOTO OaHKa O METSIX, OCTaBIINXCS 0e3
nornedeHus poauresneit. B coorserctBum ¢ 1. 4 cT. 5 MeneparbHOro 3aK0-
Ha «O rocynapcTBeHHOM OaHKe JAaHHBIX O ACTIX, OCTABIIUXCS 0e3 moTede-
HUS pOIUTEIIeii» TpaXkmaHWH, XKeJaloIIil IPUHSITh peOcHKAa Ha BOCITHTA-
HUE B CBOIO CEMbIO, CaM TIPEAICTABIISIET CBEACHUS O cebe PErMOHATbHOMY
wu (penepanbHOMy oniepaTopy. Oneparop 6aHKa JaHHBIX OCYIIECTBIISIET
JMIOKyMEHTUPOBaHKE UH(POPMALIUK O TpaxXIaHaX, XKeJAINX MPUHSTh Je-
Tell Ha BOCTIUTAHWE B CBOU CEMbH, B BUJIE aHKETHI, B KOTOPOU YKa3bIBAIOT-
Csl KaK CBEIEHUSI, OTHOCSIIIMECS K TUYHOCTU 3asIBUTENISI, TAaK U MH(MOpMa-
ust 0 pebeHKe, KOTOPOTO TpakAaHWH XeJiajl Obl MPUHSTH HA BOCTTUTAHUE
B CBOIO CEMbIO (CT. 7 3aKoHa).

4. TTonOop MOAXONSIINX ISl KAHAWAATA B YCBIHOBUTENN Aeteii. Omnepa-
TOp OaHKA TaHHBIX, K KOTOPOMY O0paTUJICS KAaHAUIAT B YCBIHOBUTEIN, TOT-
JKEH TIPEeNOCTaBUTh BCIO UMEIOIIYIOCST Y HETO MH(MOPMAIIUIO O TIOAXOISIIINX
JUtst 3asiBUTENS AeTsax. Eciu mHpopManmst o KakoM-1100 U3 fIeTeit ycrpau-
BaeT KaHIWAATa B YCHIHOBUTEJIH, TO OTIepaTop OaHKa TaHHBIX O AETSIX BbAA-
€T eMy HarpaBJieHNE B OPTaHU3AINI0, B KOTOPOIl HaXoAUTCs peOEHOK, ISt

pexneHusamu Poccuiickoit @enepanuu aereit, siBASOIIMXCA TpaxaaHamu Poccuiickoit
Denepaliyl ¥ yCHIHOBIEHHBIX MHOCTPAHHBIMU IpaXKIaHaMU WY JIMLIaMU 6e3 TpaxIaHCcTBa» //
CIIC «KoHcyabTanTInioc».
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ero rocemeHus. O MpeacTosIIeM MOCeIIeHNH 0013aTeIbHO CIeIyeT YBeI0-
MWTB OPTaH OTICKH U ITOTICUNTEIIBCTBA IT0 MECTY (PAKTUICCKOTO HAXOXKICHMST
pebeHKa, OCTaBIIIETOCST Oe3 TTOIICUCHIUS POIUTEIICH.

5. Iocemenue pedberKa 1 TmaHOE ob1IeHre ¢ HuM (11. 2 ¢T. 125 CK). B co-
oTBeTcTBMH C 1. 12 [1paBwi iepemadn neTeil Ha yCHIHOBIICHHE (YIOYepeHIe)
1 OCYIIIECTBIICHUS KOHTPOJIS 32 YCIIOBUSIMU UX XKM3HU W BOCITUTAHUS B CEMb-
SIX YCBIHOBUTENIEH Ha Tepputopuu Poccuiickoii Pepepaiyt KAaHAUIAT B YCHI-
HOBUTEIN 00s13aH JIMYHO ITO3HAKOMUTHCS C peOCHKOM M YCTAHOBUTDH C HUM
KOHTAaKT, 03HAKOMHUTHCS C JOKYMEHTAMHU YCHIHOBIISIEMOTO PeOCHKA M ITOM-
TBEPIUTH B MMMCbMEHHOM (popMe (paKT 03HAKOMIICHUSI C MEIULIMHCKIM 3a-
KITIOYEHVEM O COCTOSTHIU 30POBhs peberka'. Eciin ycraHoBieHre KOHTakTa
¢ peOEHKOM HEBO3MOXHO (B CHITy €T0 BO3pACTa WM COCTOSHUS 3I0POBbS),
5TO TeM He MeHee He SIBIISICTCS TIPEIISITCTBHEM K YCHIHOBIICHUIO.

6. OGpalleHre KaHAUIATA B YCBIHOBUTEIN B CY[ C 3asiBJieHUEM 00 YCbI-
HOBJICHUH U CyIeOHOE pacCMOTPEHME 3TOTo 3asBiIcHus. PaccMoTpeHue e
00 YCHIHOBIICHIUHN peOeHKA IPOU3BOIUTCS CYIOM B TIOPSIAKE 0COOOTO TTPOM3-
BOJICTBA B COOTBETCTBUU C TIpaBUIaMu, ycTaHOBIeHHBIMU T1. 29 TTIK P®D.

CynebHoe pa30HnpaTeIbCTBO 110 1Ty 00 YCHIHOBICHUH HE CBOIUTCS TOJIb-
KO K IIPOCMOTPY CYIOM IIPEACTABICHHBIX 3assBUTEIEM TOKYMEHTOB. B co-
otBeTcTBUM C 11. 2 cT. 272 I'TIK P® opran oneku M MOIEUYNTETLCTBA TIPEI-
CTaBJISIET CYLy OOTIOJIHUTENIbHEIC CBeieHUS. bosee Toro, yaactre B cymeOHOM
3aceJaHNM TIPEICTaBUTEICH 3TOTO opraHa (KaK M CaMOTro KaHINIATa B YCHI-
HOBUTEJIN, TIPOKYpOpa, pebeHKa, TOCTUTIIETO Bo3pacTa 14 jeT) ob0s3aTeihb-
Ho. CyI MOXET cueCTh HeOOXOIMMBIM ITPUBIICUCHNE K YIACTHIO B 3TOM JIeJIe
¥ poauTeNiell peOeHKa, IPYTUX 3aMHTEPECOBAHHBIX JIMII, a TAKXKE CaAMOTO
pebeHka B Bo3pacte ot 10 qo 14 jeT. DTN y4acTHUKU CyaeOHOTO pa3oupa-
TEJILCTBA MOTYT COOOIINTH CYAY B TOM YMCJIC U CBEACHMUSI, IIPETISITCTBYIOIINEC
YCBIHOBJICHHIO.

7. TocymapcTBeHHASI peTUCTPALIMS YCHIHOBIICHNST HA OCHOBAHUY BCTYTINB-
IIIETO B 3aKOHHYIO CIUTY PEIIIeHUs CyIa B OpraHe 3aIliCy aKTOB I'PaKIaHCKOTO
coctostHUSA. [TopsImoK IMpoBeAcHMS TOCYIapCTBEHHOM peTUCTPaIlN YCHIHOB-
JleHus omnpenensgercs 1. V PenepanbHOT0 3aKoHA «O06 aKTaxX rpakaaHCKO-
TO COCTOSTHUSI».

[Iponemypa yCHIHOBICHMS CBSI3aHA TaKKe ¢ HCOOXOTUMOCTBIO (MJIN T1e-
JIeCOO0PAa3HOCTHIO) TTOTYICHUSI COIIACHS Ha YCHIHOBJIICHNE OT HEKOTOPBIX
JINII, @ UMEHHO OT:

— camoro pebeHka, focturniero 10 jer;

MenuimHCcKOe OCBUAETEILCTBOBAHNWE peOEHKa U BblAaya 3aKII0YCHUST O COCTOSIHUM €ro
3M0POBbsSI IPOM3BOASITCS HAa OCHOBaHUM Tpukaza MuH3npaBmennpoma Poccun Ne 369,
Muno6pasoBanust Poccun ot 25 nekadpst 1995 r. Ne 641 «O MeAUIIMHCKOM OCBUIETENIBCTBO-
BaHUU JIETei, IepeaaBaeMbIX Ha BocnuTanue B ceMblo» // CITC «KoHcynbranTIlmoc».
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— pomuTeneit pebeHKa;

— OIIEKYHOB (TIoTIeunTeIeH), IPUEeMHBIX POIUTENICH, pYKOBOIUTEIEH Op-
raHW3aIli, B KOTOPBIX HAXOMSITCS IETH, OCTABIIMECS 0€3 TTOTTCUCHIST
ponuTesei;

— CyIpyra yCBIHOBUTEJIS.

Omnako u3 nmonoxeHuii cT. 129—133 CK PO cnemyer, 9To BO MHOTHX CITY-
YJasgx BO3paKeHUS TIEPCUNCIICHHBIX JINIT HE SIBIISIIOTCS 0€3yCTOBHBIM TTPETISIT-
CTBHEM K YCBIHOBJICHITO. OCOOCHHO BaXKHO OIIPEIEIIUTD, B KAKMX CTyJasiX IIJIsT
YCBIHOBJICHHS peOeHKa He TpedyeTcst cormacue ero ponurenei (cT. 130 CK).

Cornacue poguTesst pebeHKa Ha ero YCHIHOBIICHNE TI0 COMEPKaHIIO MO-
JKeT OBITh IBYX BUIIOB: C YKa3aHHEeM KOHKPETHOTO KaHAUAATa B YCHIHOBUTE-
JIA YUTA ©€3 YKa3aHWsI KOHKPETHOTO JInIa. 3aKOH YCTaHABIMBACT U CITCLINAITb-
HBIE TIPaBOBBIE (DOPMBI, B KOTOPBIE TAKOE COTJIACKE TOJIKHO OBITh O0JICUCHO:
YCTHOE 3asIBJICHUE, CIEIAHHOE B IMIHOM IIPUCYTCTBUM BO BpeMsI CyIeOHO-
To pa3dUpaTeIbCTBA; MMCHbMEHHOE 3asgBJICHIE, HOTAPHAIBHO YIOCTOBEPECH-
HOC WJIM 3aBepPEHHOE PYKOBOIMTEIEM OpPraHM3allii, B KOTOPOM HAXOMIUT-
csI peOCHOK, OCTaBIINICA O¢3 TTOTICUCHUsI POAUTEIICH, TMOO OpraHOM OTICKHU
U TIOTMIEYUTEBCTBA IO MECTY POU3BOJCTBA YCHIHOBIIEHUSI pEOEHKA WU IO
MECTY KATEJIbCTBA POIUTEIICH.

Taxum 00pa3om, YCHIHOBIICHIE KaK OCHOBaHNME BOSHUKHOBEHHUS CEMEii-
HBIX IIPABOOTHOIIICHMI TIPEICTABIISIET COO0M (PaKTUICSCKIIT COCTAB, BKITIOYAIO-
Wit B ceOsl pa3IuIHbIC IOpUINYEeCKHE (DaKTHI, 3aBePIIAIOIINM 13 KOTOPBIX
SIBIISICTCST BCTYITUBIIICE B 3aKOHHYIO CHUJTY CyIeOHOE pellieHre 00 YCHIHOBIIC-
HUU, HETTOCPEICTBEHHO MOPOXKIAIOIIee ITpaBa 1 00SI3aHHOCTH YCHIHOBUTEIICH
¥ YCBIHOBJICHHBIX. Besakoro poma TpeboBaHMST 3aKOHOIATEILCTBA, COOJTIOC-
HIE KOTOPBIX 00s13aTSIFHO IIPH YCHIHOBIICHNH (COTJIACHE OTIPEICICHHBIX JIHII,
COCTOSTHMC 3[I0POBbSI YCHIHOBUTEIIS, €T0 MaTepHUalbHOE ITOJIOKEHIE U TIp.),
SIBIISTIOTCSI YCIIOBUSIMU YCHIHOBJICHUS.

YchIHOBIIeHNE KaK (DAaKTUIECKUI COCTaB MMEET M IMPaBOIIpeKpalaroee
3HaueHue (1. 2 c1. 137 CK).

IIpasosuie nocaedcmeus ycoinosnenus. Kaxk yxke ToBOPHIIOCH, IIpaBa U 00sI-
3aHHOCTH YCHIHOBUTEJIS M YCBIHOBJICHHOTO peOCHKA BOSHUKATOT CO THS BCTYII-
JICHUSI B 3aKOHHYIO CUJIY PEIICHUS CyIa 00 YCTaHOBJICHUHN YCHIHOBJICHMSI pe-
O0cHKa. B TeueHMe Tpex mHeit co OHS BCTYIUICHUS B 3aKOHHYIO CHJTY TAKOTO
PEIICHMS CYI HaIIpaBJIseT BHIITMCKY M3 HErO B OpPTaH 3arca 1o MeCTy BEIHece-
Hus perieHust. [Tocie rocymapcTBeHHOM peTUCTPaIlii YCBIHOBIICHUS OBIBIIINE
pomuTen pebeHKa yXe He CMOTYT IOJIYIUTh AyOJIMKAT CBUIETEIBCTBA O TO-
CyIapCTBEHHOM PETMCTPAIIM POXIACHUS peOeHKA W BOCITOIb30BaThCSI TIpa-
BaMU, CBSI3aHHBIMH C MAaTEPUHCTBOM MJIM OTIIOBCTBOM.

[IpaBoBBIC TTOCIIEACTBUST YCHIHOBICHMS IIPEICTABIISIIOT COOOM mpexkme
BCEro KOMIUICKC TIpaB W 00SI3aHHOCTEH, COBIAMAIONINX C POIUTCIHCKAMU
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(t1. 12 CK). BaxkHe#mmMm 1mpaBoBBIM ITOCIEICTBUEM YCHIHOBIICHUS SIBJISICT-
¢sI BO3MOKHOCTD BOCIIMTaHUS peOCeHKA U JIMIHOTO OOIIEHNS ¢ HUM. B cooT-
BeTcTBUM ¢ 1. 20 [IpaBui miepegaum AeTeit Ha yCBIHOBICHME (YIOUYEepeHIE)
1 OCYIIIECTBIICHUS KOHTPOJIS 32 YCIIOBUSIMY MX XKM3HU U BOCITUTAHUS B CEMb-
SIX YCBIHOBUTENIEH Ha Tepputopuu Poccuiickoit denepanuy yCHIHOBUTETN
00s13aHBI TMYHO 3a0paTh peOCHKA IO MECTY €T0 XKUTEIbCTBA (HAXOXICHIMS)
TT0 TIPEIbSIBJICHUH ITACTIOPTA WJIM MHOTO MOKYMEHTA, YIOCTOBEPSIIOIIETO JII-
HOCTh YCBIHOBUTEIIST, U PEIICHMS Cyaa.
YCBIHOBUTENN HE TOJIBKO MMEIOT IIPAaBO 1 00sI3aHBI BOCIIUTHIBATH peOCH-
Ka, HO ¥ HECYT OTBETCTBEHHOCTH 3a €T0 BOCIIUTAHUEC W Pa3BUTHE, O0SI3aHBI
3a00TUTHCS O €0 3M0POBhE, (PUZNICCKOM, IICUXMICCKOM, TYXOBHOM 1 HPaB-
CTBEHHOM pa3BUTHUU. bojee Toro, nx rmpaBo Ha BOCIIMTaHUE YCHIHOBJICHHO-
ro pebeHKa sSIBIIIeTCs IpeuMyIecTBeHHbIM (cT. 63 CK).
YCBIHOBUTEN 00SI3aHBI COAEPKATh peOCHKA, 00CCIICYNTD IMTOJTYyICHHE pe-
OCHKOM OCHOBHOTO OOIIer0 00pa30BaHUS M C YICTOM €0 MHCHUS UMEIOT
IIpaBoO BEIOOpaA 00pa30BaTEILHONM OpraHU3aluy M (DOPMBI OOYICHUS JO TI0-
JIy4eHUST peOCHKOM OCHOBHOTO OOIIIETO 00pa30BaHMs. Y CBIHOBUTEIN UMEIOT
MpaBo 1 00s13aHbI OCYIIECTBJISTD 3ALUTY TTPaB U MHTEPECOB YCHIHOBJIEHHO-
ro pebeHKa, OHU SIBIISIIOTCSI €T0 3aKOHHBIMU IIPEICTABUTEIISIMA M BBICTYIIA-
0T B 3aIIIUTY €TO0 IIPaB M MHTEPECOB B OTHOIICHUSX C IFOOBIMH (DU3MIECKIMU
1 IOPUINYCCKUMU JIUIIAMHU, B TOM YHCJIE B CyIax, 0e3 CIeINalIbHBIX TTOJTHO-
Mounii. Kak 1 pomurtenn, yChIHOBUTEIN BIIpaBe TPeOOBATh BO3BpaTa peOeH-
Ka OT JII0OOTO JINIIA, YAeP>KUBAIOIIETO eT0 y ce0s He Ha OCHOBAaHMM 3aKOHA
WM He Ha OCHOBAHMM CYIeOHOTO pelreHus. IT0CKOIbKY YCHIHOBICHHE TT0 TT0-
CJICIICTBUSIM IIPMPABHUBACTCS K POICTBY ITIEPBOM CTETICHN, MEXKIY YCHIHOBH -
TEJISIMU ¥ YCHIHOBJICHHBIMH 3alTipenieHbl opaku (cT. 14 CK).
Oco0eHHOCTh MIPABOBHIX MOCICACTBUI YCHIHOBICHUS (KaK, BIIPOUYEM,
U TIPABOBBIX MOCAEACTBUI POXKIEHUST peOeHKa) COCTOUT B TOM, YTO BO3HU-
KaloT CeMEMHBIC CBSI3W MEXKIY YCHIHOBICHHBIMU ACTHMU, a TAKXKE UX TTOTOM-
CTBOM, C OTHOU CTOPOHBI, ¥ YCBIHOBUTEJISIMY 1 MIX POICTBCHHUKAMM, C IPYTOM
cTopoHBI. TakuM 00pa3oM, YCHIHOBUTEIb CBOMMH ICCTBUSIMU, BHE 3aBH-
CUMOCTH OT XeJIaHUsI, HallpuMep, CBOMX POIUTENEl, CO3AaeT AJIs1 HUX HO-
BBIC CEMEITHBIC Y3HI.
BMmecte ¢ TeM TOMIMO OOIITNX TOCICACTBUI YCHIHOBICHHS, BBITCKAIOIIIX
U3 €ro MPUpPObl, MOIYT UMETh MECTO U CIIeLIMAIbHbIE, B TOM YUCJIE:
1) m3MeHeHMe UMEeHHU, OTYeCTBa 1 hamumann pedbeHka (cT. 134 CK);
2) M3MEHCHME IaThl M MECTa POKICHMS YCHIHOBIIEHHOTO pebeHKa (cT. 135
CK);

3) 3ammch YCHIHOBUTEICH B KaUeCTBE POIUTENICH YCBIHOBICHHOTO PEOCH-
Ka (ct. 136 CK);

4) coxpaHeHHe IIpaB 1 00SI3aHHOCTE KPOBHOTO POIUTEIS.

222



§ 2. YceIHOBIEHME KaK PUOPUTETHAs (popMma ycTpoiicTBa aeTeit

[lepBbic TpU MOCTEACTBUS, pa3yMeeTCsI, IPUMEHSIOTCS B IIEJISIX o0ecTie-
yeHus npeaycMotrpeHHo cT. 139 CK PO taiiHbl yCHIHOBIEHUSI.

YeTBepTOe MOCIEACTBIC TIPEACTABISICT COO00M NCKITFOYeHNE U3 TIpaBUIIa,
B COOTBETCTBUM C KOTOPHIM peIIcHNE cyma 00 YCHIHOBJICHUU IIpeKpamiacT
JINYHBIC HEMMYIIIECTBEHHBIC Y MMYIIIECTBCHHBIC TIPaBa YCHIHOBJICHHBIX -
TEW TI0 OTHOIICHMIO K CBOMM POIUTEIISIM (CBOMM POICTBEHHUKAM) M OCBO-
00XIaeT UX OT COOTBETCTBYIOIINX 00s13aHHOCTE. Hamo muIs 3aMeTUTh, 4T
pomuTen pedeHKa MOTJIM YTPATUTh CBOU TIpaBa U 10 €T0 YCHIHOBJICHMS, Ha-
TIpUMep, BCICACTBUE JIMIICHNS UX POTUTEIBCKUX TIPaB.

CoxpaHeHHe TIpaB U 00SI3aHHOCTE 1 KPOBHOTO POIUTEIS IIPUMEHSICTCS TIO
OCHOBaHWUSIM, TIpenycMOTpeHHBIM 1. 3 1 4 ¢T. 137 CK PD.

Ommena ycoinognenus. I1o 1eficTByIOIIeMY 3aKOHOIATEIbCTBY YCHIHOBIIE-
HIE He MOXET OBITh MPU3HAHO HeAeHCTBUTEIFHBIM. OHO MOXKET OBITh JIUIIb
OTMEHEHO.

OTMeHa YCBIHOBIICHUS TIPEACTABIISICT COOOIH ITpaBOITPEKPAIIAFOIIIIA FOPH -
IYeCKUI (haKT, KOTOPBIM MOXET UMETh U IIPAaBOBOCCTaHABIMBAIOIIEE 3HAUC-
HUe. JIeJto B TOM, YTO IIPW OTMEHE CYIOM YCBIHOBJICHUS peOCHKA B3aTMHBIC
TpaBa 1 00sI3aHHOCTHU YCBIHOBJICHHOTO peOCHKA U YCHIHOBUTEIICH (POICTBEH-
HUKOB YCBIHOBUTEJICH) IMMPEKPAIIAOTCs, a B3aMMHBIC TIpaBa U 00SI3aHHOCTH
pebeHKa 1 eT0 POIUTENICH (€Tr0 POICTBEHHUKOB) BOCCTAHABIMBAIOTCS JIUIIb
TOrIa, KOTHa 3TOr0 TPeOYIOT MHTEPECH pebeHKa. MOMEHTOM TIpeKpaIlcHMS
TIPaBOBOI CBS3U «YCHIHOBUTENIb — YCHIHOBJICHHBIN» (11 BO3MOXKHOTO BOCCTA-
HOBJICHMSI CBSI3U «POAUTENIb — PeOCHOK» ) SIBJISIETCSI BCTYILIEHME B 3aKOHHYIO
CHTY CyIeOHOTO pelIeH!sI 00 OTMEHE YCHIHOBJICHMSI.

OTMeHY YCHIHOBJICHUS HE CIIEAYeT CMEIIMBATH C JIUIIICHUEM POIUTETHCKIX
npaB. B oTHoIIeHNY YCHIHOBUTEIEH HEBO3MOXKHO HU JIMIIICHNE, HA OTPaHI4C-
HIE pOIMTEIbCKUX ITpaB. B omHOM 13 ciIyJaeB mociie 0TOOpaHMS Y YCHIHOBH -
TeJieil pedbeHKa B mopsiake, mpeaycMotpeHHOM cT. 77 CK PD, K ychIHOBUTE -
JISIM OBUT TIPEIbBJICH MCK O JIMIIICHUN X POIUTEIbCKUX ITPaB. AOCYPIHOCTh
CHTYAaIIUM 3aKJII0YAJIach B TOM, UTO CyI OTpaHUYMII YCHIHOBUTEJICH B IIpaBax,
CO31aB TeM CaMbIM Ha HEKOTOPOE BpeMsI HeoTIpeIeIeHHYIO IIPaBOBYIO CUTya-
nuio. B TeueHMe IIMTETLHOTO BpeMEHN YCHIHOBUTEIN, HE YTPAaTUB CBOETO
cTaTyca, He UMeJI BO3MOXHOCTH BUICTHCS C PEOCHKOM, UTO JAJIO MM ITOBO]I
obpatuthes B EBporeiickuii Cy 1Mo ImpaBaM 4esioBeKa ¢ ICKOM K Poccuii-
ckoii Penepannn.

OCHOBaHMS K OTMEHE YCHIHOBJICHMSI:

— VKJIOHCHHUE YCBIHOBHUTEJICH OT BBIITOTHEHMS BO3JIOKEHHBIX HA HUX O0SI-

3aHHOCTEM pOOUTENIEH;

— 3JI0yIOTpeOJICHNE POIUTEIIHCKIMH IIPaBaMU;

— KeCTOKOE 0OpalleHNe ¢ YCHIHOBIICHHBIM PEOCHKOM;

— XPOHWYECKU aJTKOTOJIM3M WJIM HAPKOMAHWST YCHIHOBUTEIIS
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— WHBIe IPUUYMHBI, MPEMATCTBYIONINE HOPMaTbHOMY BOCITUTAHUIO pe-

6eHka (11. 2 cT. 141 CK).

Kaxk BUIHO, OTMEHA YCBIHOBJICHUST BCE K& MMEET CXOICTBO C JIUIIICHUEM
POIUTETbCKUX TIpaB. OTiIMUMe 3aKITI0YAETCs B TOM, YTO IPUIMHBI TICUXOJIO-
TMYECKOTOo XapakTepa (HEBO3MOKHOCTD TaTbHEHIIIEro COBMECTHOTO TIPOXKHM-
BaHUS, JJTUTEJIbHOE OTCYTCTBHE alanTaluy peGeHKa B ceMbe U TIp.) He MO-
T'YT MIPEKPATUTb POACTBO, HO MOTYT IMPEKPATUTh yChIHOBNIeHNE. DaKTUIeCKU
repeyeHb OCHOBAHMI TSI OTMEHBI YCBIHOBJICHUST HUYEM He OrpaHUYeH, U3
4Yero, Hampumep, CIEAYeT, YTO YCRIHOBUTEIS (B OTINYNE OT POAUTENST) HE-
BO3MOXHO 3aCTaBUTh MTPOKUBATH C HEMIOOUMBIM pebeHKOM. C 60JIBII0I M0-
Jielt BEpOSITHOCTU MOXKHO TOBOPUTB O TOM, UTO aTMOchepa HEMPUSI3HU paHO
WJIY TTO3[THO TTOBJIEYET 3a COO0I OTMEHY YChIHOBJICHMUSI.

§ 3. Oneka (MoMeYHTEIHCTBO) HAT HECOBEPIIEHHOJIE THHMH,
PA3HOBUIHOCTH OTEKH (IMOTEYNTEICTBA)

[IpaBoBoe perymmpoBaHre OTHOIIECHUI OIIEKH 1 ITOIIEUNTEILCTBA OCYIIIE-
CTBJIsIeTCA TTocpencTBoM HopM I'pakmaHckoro komekcea (ctT. 31 — 40), Cemeii-
Horo Komekca (cT. 145 — 153.2), ®enepanpHoro 3akoHa ot 24 arpenst 2008 T.
Ne 48-D3 «O06 oreke U MOMEYUTEILCTBE» (Iaiee — 3aKOH 00 OIeKe U ITOIeYr-
TEJIBCTBE) Y IIPUHSITHIX B COOTBETCTBUH C HIM HOPMATUBHBIX IIPABOBBIX AKTOB.

B Poccuu oneka (MomeuynTeabCTBO) MPEACTABIISIET COOON KOMNACKCHbLI
UHCMUMYmM 3aKOHOO0ameabcmea, HOpMbl KOTOPOTO MCTOPUUYECKH paccpemno-
TOYEHEHI B pa3HBIX akTax. B coorBercTBHU cO cT. 31 'K P® omeka (momeun-
TEJIbCTBO) YCTAHABIMBACTCS KaK HAJ IEThMU, TaK M B HEOOXOIMMBIX CITyJasIx
Haz B3pociabiMu. OTIMdre OeK! Hal JeThbMU OT OTIEKU Hall B3POCIBIMU CO-
CTOUT B TOM, UTO TIepBast Bo3jIaracT Ha OIEKyHa MOITOJIHUTEIBbHYIO 00sI3aH-
HOCTh — BOCIIUTHIBATh peOeHKa. [10710KeHMSI, COOTBETCTBYIOIINE 3TOI 00sI-
3aHHOCTH, COIEPKUT CEMEIHOE 3aKOHOAATEIHCTBO.

B cBoe Bpems I'.@. IllepuieHeBUY OIpeaesisl OIeKy KaK «MCKYCCTBEH-
Hy10 ceMblo»', B.M. CuHaiickuil — KakK «CypporaT pPOAUTEIbCKOrO Iomeye-
HUS O JETSIX, UX JIMYHOCTA W UMYILECTBE»'. B COBpeMEHHOM I0pUANIECKOM
JITEepaType 00 OIeKe MUIIYT KaK 00 OTHOM 13 (POPM «OCYIIECTBICHHS TOCY-
JAapCTBEHHOM 3alIUThI TIMNIHOCTI» .

B cumy c1. 2 3ak0oHa 00 OIleKe U ITOIEYNTEIBCTBE OIlleKa — 3TO hopMa
YCTPOMCTBA MAJIOJETHUX TpakIaH (He JOCTUTLIMX Bo3pacTa 14 et HecoBep-

: Hlepwenesuy I'D. YaeOHUK pycCKOTO rpaskaaHckoro mpasa (rmo u3m. 1907 .). M., 1995. C. 456.

* Cunaiickuii B. 1. Pycckoe rpaxknanckoe mpaso. M., 2002. C. 529.

P O I'paxnaHckoe npaBo: YueoHuk. B2 1. T. I / OtB. pen. E.A. CyxaHoB. 2-¢ u3j., nepepa0.
u pom. M., 1998. C. 143.
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IIEHHOJICTHUX TpakIaH) 1 MMPU3HAHHBIX CYI0M HeIeeCITOCOOHBIMU I'paskIaH,
IIPY KOTOPOI Ha3HAUYCHHBIC OPraHOM OIICKM U ITOIICUNTEILCTBA TpaXkIaHe
(OTIEKYHBI) SIBIISIIOTCSI 3aKOHHBIMHY ITPEICTABUTEIISIMU ITOIOIIEYHBIX 1 COBEP-
AT OT NX UMEHU 1 B X MHTEPecaX Bce IOPUINICCKI 3HAUNMBIC TeCTBHUS.
B cBo10 0OUepenp MONeYnTEILCTBOM ABJISIETCS (popMa yCTpoiicTBa HecoBep-
IIEHHOJICTHNX TpaXkIaH B Bo3pacTe oT 14 mo 18 JeT u rpaXkmaH, orpaHIMIeH-
HBIX CYIOM B IIEECIIOCOOHOCTH, TIPY KOTOPOI Ha3HAYCHHBIC OPTaHOM OTICKH
¥ TIOTICUYNTENIBCTBA TpakaaHe (ITOIeYNTeIN) 00sI3aHbI OKa3bIBaTh HECOBEP-
IIEHHOJICTHUM ITOIOTICYHBIM COICUCTBIE B OCYIIICCTBICHUHN MX IIPaB 1 MC-
ITOJITHEHUN O0SI3aHHOCTEH, OXpaHSITh HECOBEPIICHHOJNETHUX ITOIOIICTHBIX
OT 3JIOYIIOTPEOJICHNIT CO CTOPOHBI TPETHUX JIWII, a TAaKXKE JaBaTh COTJIACHE
COBEPIICHHOJICTHUM ITOIOIICYHBIM Ha COBEPIICHNE MMM ACHCTBHUI B COOT-
BetrcTBHUM cO cT. 30 'K P®. To ecTh oreka (IIOIeYNTEIBCTBO) TIPEACTABISICT
c000i1 TaKyI0 hopmy ycmpoiicmea pebeHKa, ocmasuie2ocs bes noneuenust poou-
meseii, KOTOpas IIpeaIiojaracT TOJIbKO MHINBUAYAIbHOE OKa3aHUE eMy I10-
MOIIIH, YXOa U TTOTIEYCHMS CO CTOPOHBI OTIPEIEICHHOTO (hM3MUECKOTO JINIIA
(ompemeneHHBIX JINI).

Bynyun mHoIuBMIyabHOM (hOPMOIL yCTPOICTBA, OITeKa (TIOTICUNTETHCTBO)
IIpeaHa3HaueHa IPeKIIe BCETO IS BOCTIOIHEHMS HEIOCTAIOIIEH 1eecIioco0-
HOCTH MOIOTICYHOTO pebeHKa, a TaKKe TS eTo BocriTaHus. Oneka (Tomneun-
TEJTBCTBO) OCYIIECTBIISICTCST OTIEKYHOM (ITOTIeUnTeIeM) O€3BO3ME3THO MJIN Ha
YCIIOBUSIX BCTPEYHOTO TIPEIOCTABICHUS I COCTOUT B BBITIOJTHEHUM UM (OTIe-
KYHOM (TI0TICUMTETIEM) ) OpUINICCKIX U (MITH) (DAaKTUICCKUX TeCTBUI B MH-
Tepecax pedbeHKa. Jta (hopMa yCTpOICTBa IeTell BpeMeHHasT.

B cootBercTBHM co cT. 32 'K P® oreka yctaHaBIMBaeTcs HaJl MaJIOJIeT-
HUMM (JIMLIaMU, He TOCTUTIIMMU Bo3pacTa 14 jeT), a Ha OCHOBaHMU CT. 33
I'K P® monieuntenbcTBO HEOOXOOUMO HECOBEPIICHHOJICTHNM B BO3PaCTe
oT 14 1o 18 neT, ocTaBmmMcs 6e3 TToreYeHus poauTeNIei.

Bo BHyTpeHHEM ITPAaBOOTHOIIICHUH OITeKH (TIOIICUYUTEIHCTBA) YIACTBY -
0T ONIEKYH (TIOTICYNTEIb) U TTONONICUHBI. PeOeHOK, KOTOpOoMY Ha3HAYACTCST
OITeKYH (TTOTICYUTEITb), B COOTBETCTBHH C ACHCTBYIOIINM 3aKOHOIATEIbCTBOM
o0JIagacT CrelMaIbHBIM ITPaBOBBIM cTaTycoM. CYIIIECTBYIOT CIICAYIOIINE OC-
HOBaHMS IJTI Ha3HAUCHMS PEOCHKY OIeKyHa (TTOTICUNTENIs):

— OTCYTCTBUE TOMNEYEHUSI CO CTOPOHBI POAUTENIECH UIN 3aMEHSTIOLIUX UX

qmi (cT. 145 CK);

— HEIOCTIXEHME poauTesieM pebeHKa Bo3pacrta 16 jer (ct. 62 CK).

B § 1 HacrosIIeii I1aBel yKe OBLIO PAaCCMOTPEHO TTOHSTHE «PEeOCHOK,
OCTaBIIMIiCS Oe3 TTOITeYeHMS poauTeaeii». VICTIOMHSISI CBOIO 00SI3aHHOCTB I10
YCTPOMCTBY TAaKOTO peOeHKA, OpraH OIEKU M MOIICYNTEIhCTBA YaIlle BCETO
n30MpaeT I pedbeHKa 3Ty (DOpMY YCTPOMCTBA — OMEKY (ITOIEUYUTEIBCTBO).
DTO 0OCTOSITEIHLCTBO CBSI3aHO, BO-TIEPBBIX, C HATMINEM Y OOJTBIIMHCTBA e~
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Teil POACTBEHHUKOB, KOTOPbIE COIJIACHBI IIPUHSITDH Ha ce0s1 00sI3aHHOCTH 110
BOCIIMTAHMIO, 3aL1TE [IPaB U NUHTEPECOB HECOBEPILIEHHOJIETHEr0. BO-BTOPEIX,
oreka (IIoIeYnTeIbCTBO) KaK BpeMeHHas (popMa YCTPOMCTBA He ITOPOXKIAET
IMOC/IEACTBUIA, KOTOPbIE BIEUET YCHIHOBJIIEHUE, YTO 00JIer4aeT MHOTHUM rpa-
JKIaHaM IPUHSTHE pellieHKs] B3SITh B CEMbIO pebeHKa. B uacTHoCTH, Togoney-
HbIII HE HACJIEAyeT 3a OIEKYHOM (eC/Iv, KOHEYHO, HET IPYroro OCHOBAHUS
JUTSL HACJIEMOBAHMSI, HAIIPUMEpP POACTBA KaKoM-Inbo crerneHu). B-TpeTbux,
orneka (IoIeYnTeIbCTBO) 110 IeMCTBYIOIIEMY POCCUIICKOMY 3aKOHOIATEb-
CTBY He TpeOyeT CyneOHOro YCTAaHOBIEHUS K MOXET OBITh O(hOpMJICHA ropas-
J10 OBICTPEE, YEM YCHIHOBJICHHUE.

[To CemeitHOMY KOIEKCY HECOBEPILEHHOJIETHUE POIUTEIN (POAUTEIH,
He IOCTUIILIME Bo3pacTa 18 j1eT) MMEIOT IpaBo yCTaHABIMBATH MATEPUHCTBO
1 OTLIOBCTBO B OTHOILIEHNY CBOMX JeTei (cT. 62). OnHaKO HECOBEPILIEHHOJICT-
HME pOIUTEIM peOeHKa, He COCTOsIIIKe B Opake, He 00J1aJal0T B JaHHBIX I1pa-
BOOTHOILIEHUSIX JOCTATOUHBIM 00BEMOM JeeCIIOCOOHOCTU. B cooTBeTCTBUM
c1. 2 cr. 62 CK P® oHu BripaBe cCaMOCTOSITEIILHO OCYIIECTBIISATH POIUTETb-
CKUe MpaBa JIMIIb [10 JOCTYKEHUU UMY Bo3pacTta 16 jietT. J1o 3Toro BpeMeHu
UX PeOEHKY MOXET ObITh Ha3HAYEH OIEKYH.

Takum 06pa3oM, CIIeLIMATIbHBIM CJIy4aeM YCTAHOBIICHUS OIIEKU SIBJISICTCS
npeaycMmorperHas 11. 2 ¢r. 62 CK PO curyaums. PeGeHOK, KOTOpOMY Ha3Ha-
4aeTCsl OEKYH, IIPY TOM He SIBJISIETCS OCTABILIUMCS Oe3 ITOIeYeHNUsI POIUTE-
neii. HaszHaueHue eMy oIleKyHa He 00s13aTeIbHO U IIPOU3BOIUTCS 10 YCMO-
TPEHUIO OpraHa OIeKHU U MomedynuTeabcTBa. Heo6XoaMMocTh B Ha3HAYEHUHU
OIIEKYHa BbI3BaHA TE€M, YTO CaM HECOBEPILEHHOJIETHUI pOIUTEb, HE 00JIa-
Jast B JOCTaTOYHOM 00BbeME I€ECIIOCOOHOCThIO, HE CIIOCOOEH MPEACTABIISITh
MHTEpeChl cBoero pedeHka. OnekyH peOeHKa HECOBEPIIEHHOIETHUX POIU-
TeJleil KaK ero 3aKOHHBII MpeaCcTaBUTE/Ib BIIPaBe MOJy4aTh U PACXOI0BATh
MIpUYUTAIOLIMECS PeOSHKY CPEICTBA, 3aK/II0YATh OT €r0 UMEHU CIACJIKHU, yda-
CTBOBATb B MHBIX OTHOLIEHMSIX, IIPEICTABIAs peOeHKA.

OCOOGEHHOCTBIO OIIEKM B 3TOM Cllydae SIBJISIETCS COBMECTHOE BOCIIM-
TaHue pebeHKa OIEKYHOM M HECOBEPILEHHOJETHUMU poauteasiMu. Pas-
HOTJIACHSI, BOSHUKAIOIINE MEXIY HUMM, pa3pelIaloTcs OpTaHOM OIIeKU
U IIOIIEYUTEIbCTBA.

Ilopadok yemarnoenenus oneku (noneuumenscmea) Hao Heco8epuIeHHOACMHU -
mu. OnIeKyH WIN IOIEeYUTEIh HA3HAYAETCS C €r0 COIIaCHsl UJIM 110 €r0 3asiBlie-
HUIO B MMCbMEHHOI (DOpME OPraHOM OIEKU U ITOMEYUTEILCTBA 10 MECTY KK~
TeJIbCTBA pedeHKa. [1py HanMunuy 3aci1yKMBalOLIMX BHUMAHUS OOCTOSITE/ILCTB
OIIEKYH WJIM ITOIEYUTENIb MOXET ObITh Ha3HAYEH OPTaHOM OIEKU U IOIeYK-
TEJIbCTBA 10 MECTY XXKUTEIbCTBA OIEKYHA WJIM ITOMEYNTEIS.

B Liessix rmostyue Hust CBeICHUI O IMYHOCTHU OYIYILIETo OMeKyHa WIIK IOoIIe-
YUTEJIsE OPraH OMEKU U MOIEUYUTEILCTBA BIIPaBe 3allpallliBaTh MH(GOPMALIIIO
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0 HEM B OpraHax BHYTPEHHMX JeJI, OpTaHaxX 3aIlCH aKTOB IPakIaHCKOTO CO-
CTOSTHUSI, MCAULIMHCKNX W MHBIX OpraHn3anusax. Takue cBemeHUs KaHINIAT
B OTIEKYHBI MOXET TIPEIOCTABUTH CaM.

[IpenmytiecTBEHHOE TTPaBO OBITH OIIEKYHAMU WIIH TTOTICIUTEIISIMU peOCH-
Ka TIpeIoCTaBlIeHO 0a0yIIKaM M IeIyIIKaM, COBEPIICHHOJICTHIUM OpaThsIM
1 cecTpaM pedeHKa (4. 5 c1. 10 3aKoHa 00 OreKe U ITOTICUNTEIIBCTBE ).

3aBepIaeT MpoIeaypy YCTAHOBICHUS OIEKH WM TTOTICYNTEILCTBA aKT
OpraHa OIeKH M IOICYNTEILCTBA O HA3HAYCHNH OTIeKYHA VUIM TTOTICUUTEIIS.
B 3TOM aKkTe MOXET OBITh YKa3aH CPOK INEHCTBUS IIOJTHOMOUMI OTIeKyHa WIN
ITOTICYNTEIISI, HAIIPUMEP, MOKET OBITh IIPEIYCMOTPEHO, YTO OTIEKYH (TIOTICUH -
TeJIb) Ha3HaYaeTCsl Ha HeCKOJIBKO MECSIIICB WM JIET TMO0 Ha3HavaeTCsI 10 3a-
BepIIeHUs peOCHKOM 00yJYeHUs B 00pa30BaTeIbHOI OpraHW3aIIimy.

AKT opraHa OIIeKM U ITOIICUYNTEIhCTBA O Ha3HAYCHUHN OTICKYHA MJIU T10-
TIEYNUTEIIT MOXKET OBITh OCITOPEH 3aMHTEPECOBAHHBIMHU JINIIAMH B CyIcOHOM
ropsiake. K Takmm 3amHTepecOBaHHBIM JIMIIAM MOTYT OTHOCUTRCSI MHBIC Tpa-
XKIAHe, XeJIaBIlIue MPUHATh peOeHKA MO/ ONEKY WIU MTOMEYUTETBCTBO, B TOM
YHCJIe eT0 POACTBEHHUKU. PellleHre opraHa oneKu 1 IOIeYUTEeIbCTBA 00 OT-
Ka3e B YIOBJICTBOPCHMH 3asIBICHUSI O Ha3HAYCHUM OTICKYHA WX TTOTICIUTE -
JISI MOXKET OBITh OCITIOPEHO B CYIIE 3asIBUTEIICM.

Cmamyc onekyHa (noneuumens) u nodoneuroeo peberxa. IlpaBoBoe Iojo-
JKEeHHE OTICKYHA XapaKTepr3yeTcs TIPEXKIe BCETO CIIeIUaTbHOM ITPaBOCITOCO0-
HOCTBIO. He BcsKoe T1ITo MoskeT OBITh Ha3HAY€HO OMEKYHOM (ITOTICUUTETICM)
HECOBEpIIeHHOJIIETHET0. TpeOoBaHUS K IMIHOCTH OIEKyHa (ITOTICUMTEIIS)
ycraHoBaeHbI nosoxkeHnsiMu ctT. 35 T'K P® u cr. 146 CK P®D. B 310i1 cBsI-
31 HaJl0 OTMETHUTH, ITO OIIEKYH (TIOTIEYUTETh) 00JIamaeT 0COOBIM IIPAaBOBBIM
crarycoM. Tak, A.A. EpollileHKO 1axe npeajiarai UCIOJIb30BaTh TAKOE I0pU-
JIMYIECKOE TIOHATHE, KaK «OMEKOCITOCOOHOCTE .

PebeHoOK, mepemaHHBIN MO OTIEKY (TTOTICUNTEILCTBO), CBOM MMYIIICCTBEH -
HBIC 1 IMIHBIC HEUMYIIleCTBeHHBIE paBa (cT. 148 CK) coxpaHseT B ITOTHOM
o0beMe. OCHOBHOE XK€ COIepKaHMe TTPAaBOOTHOIICHUS OTICKH (TIOTICINTEITh-
CTBa) HaJl IETHMM COCTABJISTIOT IIpaBa M 00SI3aHHOCTH OTICKYHOB U ITOTICUMTE -
JIeil, KOTOpBIEC OJIM3KH POAUTEIIBCKIM IIpaBaM M 00SI3aHHOCTSIM.

K ocHOBHBIM 0053aHHOCTSM OTICKYHA OTHOCSITCSI CIICIYIOIIINC:

1. Obs3anHOCMb 60CnUmMbBIEaAMb pebenKa (3a00TUTHCS O €TO TICUXIMIECKOM,
IYXOBHOM M HPAaBCTBEHHOM Pa3BUTUM) SIBIISICTCSI OMHOBPEMEHHO M TIPABOM
OITeKyHa, KOTOPBII MOKET U30MPaTh IUISI BOCIIUTAHUS JTIOOBIE CITOCOOBI. Om-
Hako cT. 148.1 CK P® ompeneneHBI peaeabl yCMOTPEHUS OTICKYHa (TIoTIe-
YUTEJIST) B OCYIIECTBIICHUH TIpaBa Ha BOCIIUTAHUE:

" Cm.: Epowenxo A.A. TlpaBoBasi periiaMeHTalMs rpaxnaHckoro coctossHust B CCCP: duc. ...
IOKT. topuz. Hayk. JI., 1980. C. 165—166.
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BO-TICPBBIX, OTICKYH (ITOIICYNTENTb) He BIIPaBe, BOCITUTHIBAS peOcHKA, TIPH-
YUHSITH Bpe eT0 (PU3NIECKOMY U IICUXITUECKOMY 3II0POBBIO, HDABCTBEHHOMY
Pa3BUTHIO, TaK KaK B cOOTBETCTBUHU €O CT. 65 CK P®D criocoObl BOCITUTaHUS
IeTel TOJKHBI MCKITI0UaTh IIPEeHEOpeXKUTEIbHOE, XKEeCTOKOEe, Tpydoe, YHU-
JKarolee YeJI0BeYeCKOe JOCTOMHCTBO O0OpallleHe, OCKOPOIeHNE TN 9KC-
IUTyaTalluIoO OCTEH;

BO-BTOPBIX, TP BEIOOPE CITIOCOOOB BOCIIMTAHUSI HCOOXOIUMO YINTHIBATh
MHeHMe pedbeHKa, gocturirero Bo3pacra 10 et (ct. 57 CK). PebeHok nme-
€T IIPaBo OBITh 3aCITYIIAHHBIM BCETA, CJICIOBATEIbHO, KaK OTICKYH (TIOTICUH-
TeJIb), TAK M PAOOTHUKMU OpTaHa OIIEKHU M TTOTICUNTETIbCTBA IO MEHBIIICH Mepe
00s13aHBI €TO BHICIIYIIATh;

B-TPEThHUX, CIIOCOOBI BOCIIMTAHMS peOCHKA MOJLKHBI M30MPAThCS OITEKY-
HOM (TIOTIEYNTENIEM) C YIETOM PEeKOMEHIAIINi1 OpraHa OTIeKU U MOTIeYNTEb-
ctBa. Takme peKoMeHIAIIN! (COBETHI) MOTYT OBITh BBIPAsKEHBI KaK B TIHCh-
MEHHO, TaK 1 B YCTHOU (hopme. OTHAKO OMEeKYH (IIOTICYNTENh) He 00s13aH
CTPOTO UM cJieoBaTh. HecoOmoneHne peKOMeHIaIii opraHa OIeK! 1 10-
IIEYNTETBCTBA IT0 TTOBOAY BOCITUTAHUS peOeHKA HE MOXET CIIYKHUTh, HATIPH -
Mep, OCHOBaHUEM JIJII OTCTPAHEHMUS OIeKyHa (TIOTICYUTEIIST) OT UCTIOTHCHMST
00sI3aHHOCTEH, €CIIA TIPU 3TOM UM He OBUIM JOITYIIeHBI 00Jice cephbe3HBIC
HapyIICHUS.

2. OcyIecTBICHNE BOCIIMTATSILHBIX (DYHKIIMIT OTIEKyHOM (TTOTICUMTe-
JIeM), KaK IIpaBUjI0, HEBO3MOXKHO 0€3 COBMECTHOTO ITPOKMBAHMS C peOeH-
koM. MmeHHO moaTomMy cT. 36 'K PD ycTtaHaBiuBaeT 00543aHHOCIb ONEKYHOE
(noneyumeneii) Heco8epuIeHHONCINHUX ePANCOAH NPOICUBAMD C NOOONEYHBIMU.
OmHako B CIyJasx, KoTaa peOeHOK MOYTH JOCTUT COBEPIICHHOJICTHS 1 10-
CTATOYHO CaMOCTOsTeNeH, I1. 2 ¢T. 36 'K P® nomyckaet pa3nesibHOE Ipo-
JKMBAHUE ITOIEYUTENISI M IIOMOIEYHOr0, JOCTUTILIEro Bo3pacTa 16 jet. s
5TOr0 HEOOXOMMMO pa3pellleHre OpraHa ONeKM U TTOICYMTEIbCTBA, KOTO-
poe B CBOIO 0Uepelb MOXKET OBITh TaHO TIPU YCIOBHH, UYTO pa3meIbHOE IIPO-
KMBaHNE HE OTPA3UTCS HEOJAroNMpUsTHO Ha BOCIIMTAHWU U 3aIllATEe TIPaB
1 MHTEPECOB momoneyHoro. Kpurepnu njist BeImaum pa3pelIeHns Ha pas-
IeJTbHOE MTPOXWBaHKUE peOCHKA U TTOMCYNTENISI 3aKOHOM HE YCTaHOBJICHEI.
Yare Bcero Takoe pa3pellieHIe BBIIACTCS IIPU 3aYNCICHIN HECOBEPIICH-
HOJIETHETO B 00pa30BaTeIbHYIO OPTAaHU3AIINIO, HAXOISIITYIOCS B IPYTOM Ha-
CEJICHHOM TTYHKTE.

B Tex ciydasix, Korma oneKyH WX IOTICUNTENh IOITycKaeT 03 YBaXKUTEITb-
HBIX TIPUYWH JUTMTSIFHOE OTIEIBbHOE TIPOXKMBAHNE TTOIOTICTYHOTO peOeHKa,
Takou (pakT ABISIETCS HAPYIIICHUEM C €TO0 CTOPOHBI U MOKET CITY>KUTH OCHO-
BaHUEM UTSI OTCTPAHEHMS OIeKyHa (TTOIIeYnTeNIsI) OT UCTIOJTHEHUS 00SI3aHHO-
creii. [Tyakr 3 cT. 39 'K PD pacuieHnBaeT 3T0 KaK OCTaBJIEHUE ITOAOTIEYHOTO
6e3 Ham30pa M HEOOXOIMMOM TTOMOIIN 1 TIO3BOJISIET OPTaHy OIEKH 1 TIOTICUH -
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TEJIbCTBA «IIPUHSITh HEOOXOIMMEBIC MEPBI IIJIST IIPUBJICUCHUSI BAHOBHOTO Tpa-
KIAaHMHA K YCTAaHOBJICHHOI 3aKOHOM OTBETCTBEHHOCTH».

3. Onexyn (noneuumens) 06513a1 obecneuums noay4eHue pebeHKoM 0CHOBHO20
obuieeo obpaszosanus (11. 4 ct. 43 Koncrurymm PO; c1. 148.1 CK). B cooTBeT-
ctBuM ¢ HopMamur CeMeHOT0 KoeKca OTeKyH (ITOICUNTeITh) BIIPaBe BHIOMPATh
00pa30BaTEIbHYIO OPraHM3AlINIO, IJIe OyIeT 00yJaThest peOeHOK, a Takke (pop-
My 00y4YeHUsI: ceMeliHoe o0pa3oBaHue, caMooOpa3oBaHue. Kak oTMeuanoch,
MHEHHUE peOeHKa, TOCTUTIIETo Bo3pacTta 10 JIeT, MOUIEKUT TP TOM YVUETY.

4. Obs3anHOCMb 3a60MUMBCS 0 300P08be PebeHKa U e20 (YU3UUeCKOM pa3-
éumuu TakKxke OTHOCHUTCS K YHMCITy 00SI3aHHOCTEH omeKyHa (ITOTIeYUTEeIIs).
YT0 MMEHHO MOJIKEH JeIaTh OMEKYH, UCITOIHSISI 3Ty 00S13aHHOCTD, 3aKOHO-
JIATeIBCTBO HE TIPEIyCMaTPUBAaeT, OMHAKO 32 YXYIIIICHNE COCTOSHUS 300PO-
BbsI, BOBHUKIIIECE TI0 BUHE OIEeKyHa (ITOTICUMTEIIs), IIOCICTHII OyIeT HeCTH
OTBETCTBEHHOCT.

PazymeeTcst, onekyH (TIoIeunTesnb) pebeHKa 00s13aH 00SCIIEYNUTh €TO ITH -
TaHWEM U IIPA HEOOXOMMMOCTH — MEIUIIMHCKIM YXOIOM. M CTIOTHSIST 3Ty 0051-
3aHHOCTb, OTIEKYH BITpaBe B cooTBeTcTBUU C 1. 1 ¢T. 37 'K P® npousBoauth
HEOOXOIMMBIC PACXOIBI 33 CYET CYMM, IPUINTAIOIINXCSI peOCHKY B KAUYECTBE
ero goxona. [TocoOwust, BeITUIaUMBacMbIe Ha colepKaHe peOeHKa, eTo TIeH-
CHSI YUTM MTHOM TOXO.I MOTYT OBITh M3PACXOIOBAHBI OIIEKYHOM MCKITIOUNTETh-
HO B YKa3aHHBIX LIEJISIX.

5. Onexyn 00653aH obecneuums peOeHKY 603MOICHOCHb 00UleHUsL C POOCHBEeH -
Huxamu. TTopsimoK Takoro obmeHusT yperyanpoBaH CeMeHHBIM KOIEKCOM,
B COOTBETCTBUMU CO CT. 55 KOTOPOTO peOeHOK MMEET MpaBo Ha 0Ol1leHHEe C 000-
UMM POAUTEIISIMU, NEAYIIKOM, 0a0yIIKOI, OpaThsIMU, CECTPaMU U APYTUMU
POICTBEHHUKAMM. DTO IPABO JOJIKHO OBITH OCYIIECTBICHO, KaK IIPABHIIO, BO
BCEX CITyJasx, B TOM YHCJIe U B CJIydae HaXOXICHMS peOeHKA B 9KCTPEeMaTh-
Hoii curyaruu (11. 2 ¢T. 55 CK), u B cirydae, Korma pe0eHOK 1 pOIUTEIb ITPO-
JKMBAIOT B Pa3HBIX TOCYIapCTBax.

TakuMm obpa3om, omneKyH (ITOIIeYnTeNb) peOeHKa 00s13aH TIPEIOCTaBUTh
pOIUTEIIO peOCHKA, IMTPOKUBAIOIIEMY OTAEIBHO, BO3MOXHOCTh BCTPEUYATh-
csI ¢ peOCHKOM 1 yJacTBOBATh B €r0 BocmuTaHUK. OTKa3 B TAKMX BCTpedax
IIPpaBOMEPEH TOJBKO IPH JUIICHUN POTUTEIHCKUX MIPaB WX OrpaHUTICHUN
B POIUTEIBCKUX IIpaBax.

[1sTh ITepevncIeHHBIX 00SI3aHHOCTEH OTIeKyHa (TIOTICUYNTEIST) Pean3yIoT-
s, KaK MIPaBUjIo0, IIOCPEICTBOM COBEPIICHUS (paKTUIecKuX meicTeuii. Cie-
IyroIiast 00SI3aHHOCTh TPEOYET COBEPIIICHUS IEUCTBUMA IOPUINICCKIUX: one-
KYH (noneuumens) 00513aH OCYuw,eCmensims NpeocmagumensCmeo U 3auumy npae
U uHmMepecog pebeHKa.

OmHMUM 13 BaXKHBIX 3JIEMEHTOB OTHOIIICHUI TIPEICTaBUTEILCTBA SIBJISIETCS
BO3MOXXHOCTB COBEPIIICHNS CIEIOK OT UMEHM IIpecTaBiIsieMoro. Kak m3BecT-
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HO, OTICKYH COBEpIaeT CACIKI OT UMEHHU MaJIOJICTHUX TpakaaH (3a MCKITIoUe-
HHUEM TeX CIIEJIOK, KOTOPBIE B COOTBETCTBUM C I1. 2 cT. 28 'K PD Mmanmoneraue
B BO3pacTe OT 1IecTU A0 14 JeT BlpaBe coBeplIaTh caMOCTOsITeIbHO). [1ome-
YUTENIb JIMIIb JaeT COIIacue MOA0NEYHOMY Ha COBEpIIEHHUE CACIOK, KpOMe
TeX CHEJIOK, KOTOPhIE IepeurciieHbl B 11. 2 ¢T. 26 'K PO.

[TomHOMOUMSI OTIeKyHA U TTOTIEYUTEIIs HE PacIipOCTPaHSIOTCS Ha CIEIKA
C TeM MMYILIECTBOM ITOAONEYHOT0, KOTOPOE B COOTBETCTBUM €O CT. 38 'K P®
MepeaaHo B TOBEPUTEIbHOE yIIpaBIeHUE.

CornacHo ct. 37 'K P® mist coBepieHUs onieKyHaMu (ITOTICUNTEIISIMIT)
yKa3aHHBIX NEWCTBUI B psijie ClydaeB TpeOyeTcs MpeaBapuTeIbHOE pa3pe-
IIIEHUE OpraHa OMeKU U MOMeUYUTeSIbCTBA. 3aKOH He MPEeNsITCTBYeT OpraHaM
OIIeKM U TIOTICYMTEIbCTBA BKIIOUATh B 3TO MPEABApUTEIbHOE pa3pellIeHre
LICJIBIIA PSII YCIIOBUIA, YeM OHH M TTOJB3YIOTCSI B TIOMABJISTIOIIEM OOJIBIITMH-
CTBE CJTy4aeB Ha MTpaKTHKe.

Ocy1ecTBIsIs MPeACTaBUTENBCTBO U 3aILMTY ITPaB U UHTEPECOB MOAOTIEY -
HBIX, OMEKYHBI (TTOMEYNTENN) 00sI3aHbI COBEPIIATh U MHBIE IOPUINYECKUIE
HeCTBUS:

— TIOTIEYUTEIM HECOBEPIICHHOJIETHUX UMEIOT TIPaBO 1 00s13aHbI XO/1a-

TaiicTBOBaTh 00 OrpaHMYEHUM JAEECITIOCOOHOCTU HECOBEPIIIEHHOJIET-
Hux (1. 4 cT. 26 'K);

— TIOTICUMTEJI HECOBEPIICHHOJICTHUX MOTYT BbIIABaTh COTJIache Ha 00b-
SIBJICHVE HECOBEPIIEHHOJIETHUX ITOJTHOCTHIO IE€CITOCOOHBIMM (IMaH-
cunanuio) (ct. 27 I'K);

— OIEKYHBI U TIOTIEYUTEH, 3200TSICh 00 MHTEpecax MOAOTICYHBIX, MOTYT
OCITapWBaTh COBEPIICHHBIC JETHMU CICIIKH,

— B cootBeTcTBUH ¢ 11. 2 ¢T. 172 'K P® omekyH MajoileTHeTO pebeHKa
BIIpaBe TpeOoBaTh MPU3HAHMS IEWCTBUTEIBLHONM COBEPIIIECHHON MaJlo-
JICTHUM CJIEJIKU, €CJIM OHA ObLJIa COBEPIIIEHA K BBITO/IC MaJIOJIETHETO;

— B cootBeTrcTBUH €O CT. 49 CK P® omekyHsI (TTormeunTenn) pedbeHKa
WMEIOT MPaBo MOoAaBaTh 3asIBJIEHNE 00 YCTAHOBJICHUU OTIIOBCTBA B CY-
neoHoM nopsiake. [Tocse BCTYIIeHUs B 3aKOHHYIO CUITY PelleHUs cyaa
OIeKyH (TTOIeYnTe/Ib) BIIPaBe MOAaTh 3asBJICHUE B OpraH 3arca o ro-
CyIapCTBEHHOM peTUCTpalli YCTaHOBIICHMS OTIOBCTBA (CT. 54 Deme-
panibHOrO 3aKOoHa «O0 aKTax rpaXIaHCKOTO COCTOSTHUS»).

WHubiMu enepanbHbIMU 3aKOHAMU MIpeLycMaTpUBaAETCs €1l Leabli
PSII FOPUANYECKUX TeHCTBUI, KOTOPHIE COBEPIIAIOT OMIEKYHBI (ITOTICUYUTE -
JIN) OeTel, MCITOJTHSISI CBOIO 00SI3aHHOCTB I10 3allIATE MX IIPaB U MHTEPECOB.
Tak, ct. 48 YIIK P® npenycmaTpuBaeT 00sI3aTeIbHOE yJacTHE TTOTICUM -
TeJIsl HECOBEPIIEHHOJIETHETO, MOA03peBaeMOro Wi OOBUHSIEMOTO B yro-
JIOBHOM JIeJIe.
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BMmecTe ¢ TeM omeKyH (ITOIeYnTeIb) He 00J1agaeT TOi MOJHOTOM IIpaB
1 00s13aHHOCTE! B OTHOIIIEHUM peOeHKa, KOTopasl TIpeoCTaBIeHa POIUTe-
JsiM. Tak, OH He BIIpaBe IO CBOEMY YCMOTPEHUIO UBMEHUTD UMSI WJIU MECTO
JKUTEJIbCTBA HECOBEPIIICHHOIETHETO.

Bonee Toro, B crity cT. 15 3akoHa 006 oIteKe 1 MOTNeYnTETbCTBE OPTaH OITe-
KU ¥ TIOTTEYNTEIHLCTBA B aKTE€ O Ha3HAUEHUH OIeKYyHa MU TTOTICYUTEIST JIM0O
B IOTOBOPE 00 OCYIIECTBICHUM OMEKU WU MOMEeYNTEIbCTBa MOXKET yKa3aTh
OTJIENbHBIC ACHCTBIUS, KOTOPBIE ONIEKYH WUJIY ITOIIEYNTENIb COBEPIIIaTh HE BITpa-
BE, B TOM YHCJIC MOXET 3aIlIPETUTh OIEKYHY WJIN TIOTICYNTEITIO N3MEHSITh Me-
CTO JXKUTEJIbCTBA TTOAOTICYHOTO. DTH IIPEATICAaHNS MOTYT OBITh JaHBI HCKITIO-
YUTEJIBHO B CIIyYasiX, KOrma Toro TpeOyIoT MHTepechl pedeHKa. B 1esnsx yueta
WHAWBUIYaJbHBIX OCOOCHHOCTE! TMYHOCTU peOeHKa OpraH OIMEKM U IoIe-
YUTEIbCTBA MOXKET TAKXKE YCTAHOBHUTH 00sI3aTeIbHBIC TPEOOBAHMS K OCYIIIE-
CTBJICHUIO TIPaB M MCITOJTHEHUIO 00SI3aHHOCTE OTICKYHA WJIU TTOTICUUTEIs,
B TOM YMCJIe TaKue TPeOOBaHUSI, KOTOPbIE ONPEAesIIOT KOHKPETHBIE YCI0-
BUSI BOCIIMTAaHUSI (HAIIpUMeD, OTIEKYHY MOXKET OBITh ITPEAITMCAaHO 00eCcIeyn-
BaTh PETryJISIPHBINA MEIUIIMHCKIIT OCMOTP peOeHKA MIIH TTOCEIIEHNE UM CITOP-
TUBHOM LLIKOJIBI).

[TpaBa 1 006513aHHOCTHY OMEKYHOB (ITOMEYUTEIC) COCTABISIIOT OCHOBY UX
paBoBoro cTaryca. OmHaKo crennduKa MOJOKEHUS STUX JIUIL TTPOSIBIISICT-
¢S TaKKe B OCOOCHHOCTSIX X TPakIaHCKO-IIPAaBOBOM OTBETCTBEHHOCTH 32
IIpUYMHEHWE Bpeaa MOMOIeYHBIMA. 3a Bpel, TPUIMHEHHBIN HECOBEPIIICH-
HOJIETHUM, HE JOCTUTLIMM Bo3pacTa 14 JieT, ero onekyH OoTBevyaeT, ecliv He
JIOKaXeT, YTO Bped BO3HUK He 1o ero BuHe. O0s13aHHOCTD OTIEKYHa IO BO3-
MEIIIeHUIO Bpeaa, MPUINHEHHOTO MaJIOJICTHUM, He TIPEeKpaIacTcs ¢ JOCTH-
SKeHHEM MaJIOJIETHUM COBEPIICHHOJICTHUS WX TTOJTyIeHIEM UM UMYIIICCTBA,
JIOCTaTOYHOTO MJis Bo3MellleHUs1 Bpeaa. CienyeT y4ecThb, UTO MpU onpee-
JICHHBIX OOCTOSITEJIbCTBAX 3aKOH JIOMYCKaeT BO3MEIICHNE TaKOTO Bpena 3a
CUYCT OpraHM3aluii, B KOTOPHIX HAXOMUTCS WX 00yJdaceTcsT pebeHOK. Kpome
TOTO, HE MCKJTIOUEHA BO3MOXXHOCTh BO3MEIIEHUS BPE/Ia 3a CYET CAMOTO TIPU-
YUHUTEJISI, CTABLIETO MOJHOCTBIO 1eeCOCOOHBIM. JJaHHbIE MOJOXEHUS CO-
nepxarcst B cT. 1073 T'K PO®.

Ecnu e Bpen mpUYMHEH JIUIIOM B Bo3pacTe oT 14 mo 18 jeT, To B mep-
BYIO ouepe/ib BO3MEIlIeHNEe Bpea TPOU3BOIUTCS 3a CUET JIMYHOTO UMYIIIe-
CcTBa NMpuYuHUTENS. W TUIIb MPpU OTCYTCTBMM WJIM HETOCTaTKE TAKOTO UMY -
IIIECTBA OTBETCTBEHHOCTh MOXKET OBITh BO3JIOXKEHA Ha TTOMEUYUTENS peOeHKa
(o 1. 2 ct. 1074 T'K «B cirydae, Korma y HECOBEPIIICHHOJIECTHETO B BO3pa-
CTe OT YeTHIPHAAIIATH IO BOCEMHAIIIATH JIET HET JOXOI0B MM MHOTO UMY~
1IeCTBa, JOCTATOYHBIX JJIS1 BO3MEILIEHUS Bpeaa, Bpel JOJKeH ObITh BO3Me-
IIeH TTOJHOCThIO MM B HEIOCTAOIIEH YacTU €ro... MOMeYnuTeIeM», eCIu

231



I'naBa 7. IIpaBoBbie hOpMBI YCTPOICTBA A€TEl, OCTABLIMXCS O€3 IMONeYeHUs] poAUTeIei

OH HE IOKaXeT, YTO Bpel BO3HUK He 10 ero BuHe)'. O0SI3aHHOCTE IOTIe-
YUTES 110 BO3MEIICHMIO Bpeaa, IPUIMHEHHOTO HECOBEPIICHHOJICTHIM,
IIpeKpamaeTcs Mo JOCTIKCHUY MPUYMHUBIINM BPe COBEPIICHHOICTHS
MO0 B cIy4asix, KOTAa y HETO J0 JOCTUKEHUS COBEPIICHHOICTHUS TTOSIBH -
JINCH MOXOOBI MW MHOE UMYIIECTBO, JOCTATOYHBIC MJIST BO3MEIICHMUS Bpe-
I1a, TU0O KOTIa OH IO JOCTVIKCHUS COBEPIIICHHOJICTHS IIPUOOPEIT IeecIio-
cobHocTh (cT. 1074 T'K).

BuHa ortekyHa WM MOTIeYUTENIS IIPEaIoaraeTcss, 1 OH 00sI3aH T0Ka-
3bIBaTh ¢¢ OTCyTCTBUE. OTHUM M3 00CTOSITEIBCTB, NCKIIOYAOIINX BUHY
OIeKyHa (IIOIeYnUTeNIsI), MOXET SIBISITHCS TO, UYTO ITOBeAcHNE peOeHKa,
IMOBJIeKIIIee TPUIMHEHNE Bpeaa, IBIJIOCH CICICTBUEM HEHaIJIeKalleTo
OCYIIECTBICHUS POIMTEIHCKUX 00SI3aHHOCTE pONUTENIEM, JTUIICHHBIM
porutenbekux nmpas. CoryacHo ¢T. 1075 TK P® Ha Takoro ponurtens cyn
MOKEeT BO3JIOXUTHh OTBETCTBEHHOCTbh 3a BPEJd, MTPUUMHEHHBIN €T0 HECO-
BEPIICHHOJICTHUM PEOCHKOM B TEUCHME TPEX JICT IMOCIe JTUIICHUS POIU-
TEJILCKMX TIPaB.

OcHosaHusi npekpaueHusi oneKu U Noneyumenbcmea MOXHO pa3aeanThb Ha
TPU TPYIIIIHL:

1) cirygan «aBTOMaTHYECKOTO» TIPEKPAIIEHNST, K KOTOPBIM OTHOCSITCST: IO~
CTUXXEHVE HECOBEPIICHHOJETHUM MOIOMEYHBIM COOTBETCTBYIOLIETO
BO3pacTa; BCTYIUICHIE HECOBEPIICHHOJIETHETO TTOIOIIEYHOTO B OpaK;
SMaHCUIIAINS; TOCTUKCHIE HECOBEPIIICHHOJICTHUM POIUTEICM MO -
OIIeYHOTrO pedeHKa Bo3pacTa 18 yer, a paBHO €ro SMaHCHUIIAIIUS WU
BCTYIUICHHE B OpakK 1o 18 JieT; cMepTh ONeKyHa WIIH TTOTICUNTEISI JTN0O
ITOOOIIEYHOT0; UCTeUCHNE CpOKa ACHCTBUS aKTa O Ha3HAUYCHUH OIle-
KyHa YUIN TIOTICYUTEIIS

2) ocBOOOXIEHUE OTIEKYHA (TTOTIEYUTEIsT) OT UCTIOTHEHUS 00SI3aHHOCTEN
(m. 1u2cr. 39 TK);

3) oTcTpaHEHME OIEeKyHa (TIOTIEYNTENISI) OT UCIIOJTHEHMS 00sI3aHHOCTEe
(m. 3 ct. 39 T'K).

Ilpuemnas cemos TIpeACTaBISIET COOOM Pa3HOBUIHOCTH OMEKH (TIOTICU -
TEJIbCTBA) Hal PeOCHKOM (IeThMI), KOTOPAsI OCYIIECTBIISICTCS T10 TOTOBOPY
0 TIPUEMHOU CeMbe, 3aKIII0YaeMOMY MEKITY OPTraHOM OITEKH M TTOTICUUTEThb-
CTBa U IPUEMHBIMU POTUTEISIMU (VIIH IIPUEMHBIM POIMUTEIIEM), B TCUCHUE
CpOKa, YKa3aHHOTO B JOTOBODE.

B HacTos1IICC BpeMsI TIpaBOBOI OCHOBOI CO3MaHMS IIPHUEMHOM CEMbH CITY-
xkat HopMHI T71. 21 CK P®, a Takxxe nmoctaHoBieHus I[IpaBurennctBa PO

1 o
HUckiioueHueM sIBIsieTcsl Citydaii MpUYMHEHUs Bpela HECOBEPILIEHHOIETHUM B Bo3pacTe oT 14

110 18 1eT, HaXOMMBUIMMCS B TAKOM COCTOSIHMM, KOT/Ia OH HE MOT ITIOHUMATh 3HaYeHUsI CBO-
UX IEHUCTBUI UM PYKOBOAUTb UMU. B 3TOI cCUTyallMu HECOBEPILIEHHOIETHHI 32 MPUYMHEHUE
Bpena He oTBevaeT (1. 1 ct. 1078 T'K).
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ot 18 mast 2009 1. Ne 423 (pem. ot 10 dpeBpanst 2014 r.) «O6 OTOETHLHBIX BO-
IIPOCax OCYIICCTBICHMS OTICKU U ITOIEUYNTEIbCTBA B OTHOIIICHUH HECOBEP-
IIEHHOJIETHUX TpaXkIaH», KOTOPBIM OBLIN YTBepKACHBI [1paBrra co3maHms
IIPUEMHOM CEMbH M OCYIIECTBIICHUS KOHTPOJIS 3a YCIIOBUSIMU XXM3HU 1 BOC-
IUTaHUS peOeHKa (IeTeif) B IPUEeMHOM CeMbe.

JoroBop 0 cCO3maHUM IIPUEMHOI CeMbH — Pa3HOBUIHOCTH JOTOBOpa
B TIOJIB3Y TPETHETO JINIIA. 3aKIF0YAIOT TOTOBOP OpTaH OIEKH W ITOITCUNTEThb-
CTBa, C OTHOM CTOPOHBI, M (PU3MICCKOE JTULIO (JINIIA) — C IPYTOHi, a IIpaBa I1o
IOTOBOPY (IIpaBO IIOJYYUTh BOCIIUTAHUE, YXOMI, IIPEACTAaBUTEIHCTBO) MIPH-
oOpeTaeT TpeThe JINIIO — PeOCHOK, OCTABIIMIACS 0e3 ITOTICYCHMST POTUTEIICIH.
BMmecte ¢ TeM B criy 0C0001 IIeJIM JaHHOTO TOroBOpa (COo3maHue «KBa3uce-
MEHHBIX» OTHOIIICHMIT) HEBO3MOXKHOCTD UCITOJTHEHUS 00513aTCILCTBA TPETh-
eMy JIMITY He JaeT KPeAUTOPY BO3MOXKHOCTH BOCIIOJIB30BaThCS IIpaBaMu, TIpe-
IOCTaBJICHHBIMH IT10 oroBopy (1. 4 cT. 430 I'K).

B cootBercTBUM cO cT. 10 3aK0HA 00 OIIEKe M ITOITEYNTEIHCTBE OPTraH OIle-
KU ¥ TIOTICYNTEIHLCTBA UCXOMST N3 MHTEPECOB JINIIA, HY>KIAIOIIETOCS B yCTAHOB-
JICHUH HaJl HIM OTICKH VI TTOTICYNTETHCTBA, MOXKET HAa3HAUNUTh eMYy HECKOJIb-
KHX OIEKYHOB WJIM TTOTICYUTENICH (COOIeKYyHBI). OOHOI 13 0COOCHHOCTEH
CyOBEKTHOTO COCTaBa MPABOOTHOIICHMH, CKIIAABIBAIOIINXCS TIPU CO3MAHNN
IIPUEMHO CEMBU, SIBJISIETCSI TO, 9YTO COOIIEKYHAMM MOTYT OBITH UCKITIOUNTEITb-
HO CYIIPYTU — JINIIA, COCTOSIIIINE B 3apETUCTPHUPOBAHHOM Opake.

TpedoBaHMS K TUIHOCTU TPUEMHOTO POAUTENS (TIPUEMHBIX POAUTENEHH)
HE OTJIMYAIOTCS OT TPEOOBAHMIA, TIPS BSIBISIEMBIX 3aKOHOM K JIMIHOCTH OTIC-
KYHOB (TIOTICUUTEINIE).

B mpueMHYyI0 ceMbIO IepenaroTCs IeTH, OCTaBIIMeCs 03 ITOIIeUYeHUS PO-
nuteneii. PebeHoK HecoBepiieHHoneTHero poautes (cr. 62 CK) B mpu-
€MHYIO CEMbIO He IIepeaaeTcsl, €CJIM TOJIbKO HE CYIIECTBYET OCHOBAHMU
IJISI U3BSITUS peOeHKa M3-TI01 IIPUCMOTpa TaKOTO HECOBEPIICHHOICTHE -
TO POIUTEIIS.

[IpuemHast ceMbsI BO3HMKAeT Ha OCHOBAaHUM JOTOBOpA, IMpeayCcMaTpu-
BAIOIIETO IIPeIOCTaBICHNE ONIEKYHaM (TIOTICYNTEIISIM) BO3HATPAXKICHUS 3a
WCITOJTHEHNE UMU CBOMX 00s13aHHOCTe. 1o ob1meMy mpaBwiTy, 3aKperuieH-
Homy BTI. 1 c1. 36 'K P®D, 00s13aHHOCTH 110 OTEKE U TIOTIEYUTETBCTBY MCITON -
HSIOTCS 0e3Bo3Me3mHO. [IpremMHast ceMbsI IpecTaBIIsIeT CO00I OMUH U3 TeX
cllydaeB, TIPeAyCMOTPEHHBIX 3aKOHOM, KOI/la YKazaHHble 00s13aHHOCTH MC-
TTOJTHSIIOTCS 3a TIIaTy.

[IpaBo mprueMHOTO POIUTEIST Ha TIOJIyICHUE BO3HATPAXKICHUS 3a YCIYTH
cJIemyeT OTJIMYATh OT IIpaBa Ha BO3MEIICHIE TTOHECEHHBIX M B CBSI3U C HC-
TOJITHEHNEM CBOMX O0SI3aHHOCTE# pacxXomoB. 3aKOH IIpeaycMaTpUBacT IIpe-
JIOCTaBJICHNE TIPUEMHBIM POTUTENISIM (KaK M IPYTUM OIEKyHaM) JeHEKHBIX
CpPEeACTB Ha comepkaHne pedeHKa, OOTHAKO B cuiy cT. 31 3akoHa 00 oreke
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M TIOTIEYUTETLCTBE CYMMEI ITOCOOMIA 1 MHBIX BBITIIAT, TIpeTHA3SHAYCHHBIX IS
MIPOXXUBAHUS, TUTAHUS M 00eCTICUCHUS APYTUX HYXKI TTOTOIIEYHOTO peOeH-
Ka, TIpPUHAIJICKAT cCaMOMy PEOCHKY.

B ropuamyeckoii muTepaType BOIIPOC 00 OTPACIeBOM MPUHAIICKHOCTH
IIOTOBOPA O IMIPUEMHOMU CeMbe IJTUTEIFHOE BpeMsI He pelraicsl OMHO3HAYHO
WJIU BOBCe He obcyxaancs'. 1o HemaBHETO BPEMEHHM OTBETA Ha STOT BOIIPOC
HE CYIIIECTBOBAJIO M B 3aKOHOMATEILCTBE, UTO ITOPOXKIAIIO CEPhEe3HBIC TIPO-
6s1eMBI Ha TTpakTHKe. Tak, MMeI MeCTO CIy4ar JOCPOYHOTO MpeKpalieHUS
OTHOIICHUI IPUEMHOI CEMbH, B PE3YyIbTaTe Yero IMIPUEMHBIM POIUTEIISIM
MIPEeIbSIBIISUINCH TPEOOBAHMS O BO3BpATe MOTYUYCHHBIX MU II0 JOTOBOPY
MaTepHaJbHBIX 0OJIaT, a ¢ UX CTOPOHBI, HAIIPOTUB, 3asIBIISLINCH TpeOOBa-
HUS O 3aMEHe TPYIHOBOCIIMTYEMBIX IIPUEMHBIX IeTeit mpyrumMu (0CHOBa-
HUEM JUISI 3TUX TPpeOOBaHMI CITyKIJIa UACS O TPYAOBOM XapaKTepe JOTOBO-
pa 0 IPUEMHOI CeMbe).

DTa mpobiiema OblIa pa3pellieHa B HayKe W B 3aKoHomaTebeTBe K 2008 T.
B cuny petictByromieii penakimu ctT. 152 CK P® x oTHOIIEHUSIM, BOZHUKAIO-
M 13 TOTOBOPA O IIPUEMHOI ceMbe, B 9aCTH, He YPETYIMPOBAHHOM HACTOSI-
muM KomekcoM, TpUMEHSIOTCS MpaBUjia TPaskIaHCKOTO 3aKOHOIATEILCTBA
0 BO3ME3IHOM OKAa3aHWU YCIIYT ITOCTOJIBKY, ITOCKOJIBKY 3TO HE IIPOTUBOPE-
YUT CYIIECTBY TaKUX OTHOIIeHU. CaM TOroBOp O MPUEMHOI CeMbe, BIIPO-
yeM, KaK U APYTHE JOTOBOPHI O BO3ME3THOM OCYIIECTBICHUN OIIeKH (TI0TIe-
YUTEIbCTBA), SIBJIICTCS TPAXKIAHCKO-TIPABOBEIM TOTOBOPOM.

IIpemMeToM mOTOBOpA O IPUEMHOM CeMbe SIBIISTIOTCS (DAKTUYICCKIE U FOPH-
IMYECKHE TeHUCTBUS IO BOCIIUTAHUIO M 3alllUTE TIPaB M MHTEPECOB pebeHKa
(meteit). [IpaBoOTHOIIIEHNE, BEITEKAIOIIEE U3 CO3MAHUS IIPHUEMHOI CeMbH,
UMeeT TUIHO-IOBepUTENIbHBIN, DUAyIIMapHBI XapaKTep, a TOTOMY OT IIPH-
E€MHOTO POIUTEIIS TPeOyeTCs IMIHOE UCITOTHEHIE 00SI3aHHOCTEH IO TIOTOBO-
py. Kpome Toro, maHHBII TOTOBOP MOXKET OBITH PACTOPTHYT B CBSI3U C TAKUMU
00CTOSITeIhCTBAMU, KaK 00JIe3Hb, M3MECHEHIE CEMEITHOTO MJIN MMYIIIECTBEH-
HOTO ITOJIOKEHHUS TIPUEMHOTO POIUTENISI, OTCYTCTBIE B3AMMOTIOHMMAHMSI C pe-

" ABTOPBI Y4eGHIKOB 1 KOMMEHTAPHEB I10 CYLECTBY HE 3aTPATHBAIOT IIPUPOLY STHX [IPABOOT-
HomeHuit. Cm.: KommeHTapuit kK CemeitHomy konekcy Poccuiickoii @enepauuu / OTB. pe.
N.M. Kysuenosa. M., 1996. C. 378—382; Heuaesa A.M. Cemeiinoe npaBo: Kypc nekiuii.
M., 1998. C. 314—318; [Tueaunuyesa JI. M. KommenTapuii k CemeitHoMmy konekcy Poccuiickoit
Denepanyu. M., 1999. C. 543—551; Aumokoasckas M. B. CemeiiHoe 1paBo: YUeOHMK. 2-¢ U3,
nepepabd. u nomn. M., 2000. C. 311—-314. Tonbko B.M. MBaHOB OTMETHJI, YTO JOTOBOP O CO3/1a-
HUM MIPUEMHOI CEMbU MMEET «CMELIaHHYIO CeMEMHO- U IPakJIaHCKO-TIPABOBYIO MPUPOIY»,
He pa3bsICHSs, OIHAKO, YTO IO TAKOW MPUPOAOIi ciieayeT moHuMarth (cM.: KomMeHTapuii
k CemeitHoMy Kozekcy Poccuiickoit @enepatuu / [Mon o6m. pex. I1.B. KpamennnHukosa,
IM.A. Cenyruna. M., 1997. C. 289). Kpome toro, E.}O. BansaBuHa xapakrepusoBaia qaH-
HBIIi TOTOBOP KaK rpaxkIaHCKO-TTPaBOBOIA CO CrelMaTIbHbIM CYObEKTHBIM COCTABOM U OOBEK-
TOM npaBooTHolIeHUs (cM.: ['paxknanckoe npaBo: YueobHuk. T. 3 / ITon pen. A.T1. Cepreena,
10.K. Toncroro. M., 1998. C. 433).
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OCHKOM, KOH(IMKTHBIC OTHOIIICHUS MEXIY AeThbMU, BO3BpaIllcHNE peOeHKa
POIMTEINISIM YUIM YCHIHOBIIEHUE pebeHKa u T.4. (11. 2 ¢T. 153.2 CK). Pazyme-
€TCsl, IPUEMHBIM POIUTENSIM B ClIyyae JOCPOYHOIO PACTOPXKEHUS JOrOBOpa
CBSI3aHHEBIC C 9TUM YOBITKHM HE BO3MeIaloTcs. bojee Toro, Kak u B Ipyrux
TpakIaHCKO-TIPaBOBBIX JOTOBOPAX, B JOTOBOPE O IIPUEMHOM CEMbe JOIyCKa-
€TCS BO3MCIICHNE YOBITKOB, IIPUIMHEHHBIX PACTOPKEHUEM 3TOTO TOTOBOpa
(ecm oCHOBaHUEM JIJIST pACTOPXKEHUSI TOTOBOPA O IMIPHEMHOM CeMbe ITOCITY-
JKIJIO CYIIECTBEHHOE HapyIICHHE JOTOBOpa OMHOM M3 CTOPOH II0 ¢ BUHE —
n. 3cr. 153.2 CK; 1. 5 cT. 453 TK).

B comepxxaHny mpaBOOTHOIICHMI, CKJIAMBIBAIOIIIXCS MEXKIY TTPUEMHBI-
MU POIUTEIISIMU M TIepeTaHHBIMM UM IETbMU, a TaKXKe ITPaBOOTHOIICHUI
10 oTeKe (ITOTeUYNTEIbCTBY) Hall HECOBEPIIICHHOJICTHUMMY JINIIAMH HET pa3-
MU (32 UCKITIOUCHUEM TOTO, YTO TIPUEMHBIM POIUTEIISIM IIPUINUTACTCS
BO3HATpaxIeHNe).

Bynyun pa3HOBUIHOCTBIO OTIEKH (IIOTICYUTEIHCTBA), IPUEMHAST CEMbSI
TIPeKpaIaeTcs IO TeM XK€ OCHOBAHMSIM, UTO 1 OTTeKa. Paszmmare Mexxny HUMU
BechbMa (hOpMaJIBbHO M CBOAUTCS K pa3HOMY HAMMEHOBAHHUIO STUX IIPaBO-
BBIX KOHCTPYKIINA (pOPM YCTPOICTBA METEH, OCTABIIMXCS 0€3 MOICUCHMS
ponuTeeii’.

ITockonbKy TIpreMHast CEMbsI TIPEICTABIISICT COOOM BT OITEKH (TIOTICUH -
TeJbCTBA), TO K OTHOLIEHUSIM MEXAY MTPUEMHBIMU POIUTEISIMU 1 MOIOTEeY-
HBIM pPeOCHKOM ITOIJIeKaT IPUMEHEHIIO HOPMBI 00 OTIeKe U IIOTICUNTEILCTBE.

Ilamponamuas cemvsi — ellle OOHA PA3HOBUIHOCTD ONICKU (TIOTICYNTEITh-
CTBa) HaJ AEThMU, KOTOpas TakKXKe, KaK W IIPUeMHasi CEMbsI, SIBIISICTCS BO3-
ME3IHOMN ONEKOM, OCYILIECTBIISIEMOM II0 TOTOBOPY.

B cmty ct1. 14 3akoHa 00 oITeKe ¥ ITOIeYNTETLCTBE JOTOBOPHI O ITATPOHAT-
HOI1 ceMbe (0 maTpoHaTe, O TaTPOHATHOM BOCITMTAHNH ) MOTYT 3aKJTI0YAThCST
JIVIITh B CITy4astX, IIPeIyCMOTPEHHBIX 3aKOHAMM cyoBeKTOB Poccuiickoit De-
nmepaunu. Takue 3aKOHBI IIPUHSITHI B PsIIe peTUOHOB, HAIlpUMep, B MOCKOB-
ckoit u Psa3anckoii obnactax, KpacHogapckoMm kKpae, Peciyoinnke Anpbirest.
C TOYKM 3peHMSI BHYTPEHHMX OTHOIIICHU OIIEKH M ITOTICUNTEIHCTBA (OTHO-
IIEHUI MEXKIY TTOIOIICYHBIM PEOCHKOM 1 IIPUHUMAIOIINM peOeHKA B CEMBIO
(pU3IECKUM JTUIIOM) TOTOBOPHI O MaTPOHATE HE MMEIOT OTJIMUMIT OT JOTO-
BOPOB O IPUEMHOIT ceMbe. OTINYNS MEXKIY STUMU BUIAMU OITeKH (TTOTICUH-
TEJbCTBA) B OCHOBHOM CBOISITCSI K OOBEMY U XapaKTepy roCyIapCTBCHHOM
TTOIIEPKKI CEMBH OTIeKYHA (TTOTTCYUTEIS).

1 o o o
Kcraru, Hanpumep, B CemeitHOM Koaekce A3epOaitnkaHcKoii PecriyOoiMky Toxe 3aKperuieHa
Takas (hopMa ycTpolicTBa, Kak MpUeMHasl CeMbsl, OIHAKO TOCBSILEHHBIE €11 HOPMBI BKITIOUE-
HBbI B 1aBy «OreKa 1 MomneYuTeIbCTBOY.
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I'naBa 7. IIpaBoBbie hOpMBI YCTPOICTBA A€TEl, OCTABLIMXCS O€3 IMONeYeHUs] poAUTeIei

§ 4. YeTpoiicTBo AeTeii, OCTABIIMXCS 0€3 MoneYeHus: poauTe e,
B OPraHU3alMH IS 1eTeil-CUPOT U JeTei,
OCTaBHIMXCS 0e3 moneyeHus poauTeliei

IToMrMO paccMOTpPEeHHBIX BhIIIE (DOPM YCTPOMCTBA AeTeil, OCTaBIINX-
cs 0e3 moreueHus ponuteneit, cr. 123 CK P® npenycmatpuBaeT M BO3MOXK-
HOCTb BPEMEHHOTO (JIO TIepelay B CEMbIO) YCTpOIiCcTBa peOeHKa B CIiela-
JIM3UPOBaHHbBIE OPTaHU3ALIMY TS IETEH-CUPOT WIIM IETel, OCTaBIIUXCS Oe3
MOTEeYeHUs POAUTENICH, BCeX TUTIOB.

IMomereHne pebeHKa B OpraHU3aIINIO IS IeTeH-CUPOT MJIN IeTeH, OCTaB-
mmxcs 0e3 MornedYeHus] poauTesiei, OyIydn HeMHIUBUAYAIBHON 1 BpEMEH-
HOI (hopMoIi ycTpolicTBa pebeHKa, JIsi Hero HauMeHee xesaTtenbHo. [Ipe-
ObIBaHME B IETCKOM YUYPEXKICHUM HE CO3MaeT JaXe CypporaTHOM ceMbU (Kak
5TO UMEET MECTO IIPH Mepenade pedeHKA IIPUEMHBIM POIUTEIISIM).

OpraHuzanuus, B KOTOpoil mpedbiBaeT peOeHOK, OcTaBIIMIicS 6e3 Mo-
TevYeHus poAnTeIell, BBITIOTHIET (PYHKIIMU €ro OoreKyHa (IMomeYnuTesis)
(ct. 35 TK; ct. 155.2 CK). CnenoBaTenbHO, TaKasi opraHM3alusl HeceT
IpaXkIaHCKO-TIPaBOBYIO OTBETCTBEHHOCTD, BRITEKAIOIIYIO U3 CTATyCa OIle-
KyHa (OTBETCTBEHHOCTH 3a MIPUUYMHCHUE Bpela TUIYHOCTU WIN UMYIIE -
CTBY peOeHKa, OTBETCTBEHHOCTh 32 TPUYMHEHUE BPe/la CaMUM PeOCHKOM),
a TOJIKHOCTHBIE JIMIIa TAKO OpraHu3alui HECyT aAMUHUCTPAaTUBHO-TIpa-
BOBYIO M YTOJIOBHO-TIPABOBYIO OTBETCTBEHHOCTH 32 MCIIOJHCHNE CBOMX
00s13aHHOCTE.

PebeHok ob1amaeT BceM KOMILIEKCOM MpaB AeTeil, HaXOIsSIIIMXCS MO OIle-
KoM 1 morneunTenbcTBoM (cT. 155.3 CK).

Takum oOpa3zom, MpaBOBOE OTINUME MTPeObIBaHUSI peOeHKAa B CrieLiaIn-
3UPOBAHHOM OPraHM3aINH OT OTICKU (TTOTICUNTETLCTBA) COCTOUT TOJIBKO B Ol -
HOM: OpTaHM3aLMs SIBJISIETCST OPUINISCKIM JIMIIOM, a «OOBIYHBIN» OTIEKYH
(TorneyunTeNb) — IULO (PU3NYECKOE.

He Bcsikast opraHusaiysi CMOXKeT IpUHSITh peObeHKa, OcTaBIlIerocs 6e3 no-
neyeHus poauTteseit, xots B cwiy 1. 1 ct. 155.1 CK P® takoii opranuzamueit
MOXET OBbITh TPAKTUUECKU JTI000€ I0PUANIYECKOE IO, KOTOPOE 3aHUMAETCSI
MpeaocTaBIeHUEM MEIUIIMHCKIX, 00pa3oBaTeIbHbIX MU COLUATbHBIX YCIIYT.
TpeboBaHMS K yCIIOBUSIM IIPEOBIBAHMS TeTEH B OpTaHM3ALMSIX IJIST IeTeii-CH-
POT U IeTeli, OCTaBIIMXCS Oe3 TTOTeUeHUST POOUTENICH, ycTaHOBIeHHI [TocTa-
HoBiieHreM [paBurtenbcTBa PD ot 7 utomst 2011 r. Ne 558 u mipencraBisitor
c0001i1 HabOP TOCTATOYHO KECTKUX MPaBUJI OpraHU3ALM ITPOXKUBAHUS, TTH-
TaHUS, MEAUITMHCKOTO OOCTY>KMBaHUS U BOCITUTAHUS IETEH B IIOMEIICHUSIX,
TIPUHAIICKAIINX TAKIM OPTaHU3aIIUsIM.

BBuy Toro, 4To ycTpoiicTBO pebeHKa B CrIeIIMaIM3MPOBAHHYIO OpraH13a-
1IMIO OTBEYAET MHTepecaM peOeHKa B MEHbIIIElH CTeIIeH!, YeM eT0 YCTPOMCTBO
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§ 4. YcTpoiicTBO neTeit B opraHu3auuu st 1eTeii-cupor

B CEMbIO, OpraHbl OIIEKHU U MOMEYNTEILCTBA 00sI3aHbI CIEAUTD 3a IIPeObIBa-
HUEM JeTeil B 9TUX OpraHu3alusX 0oJjiee TIIATeIbHO, YeM 3a IIpeObIBaHU-
eM B ceMbe oTeKyHOB 1 ycbiHoButeneit. Cratbs 155.2 CK P® Bosznaraer
Ha OpraHbl OIEKU U IIOIEYUTEILCTBA 00SI3aHHOCTD MPOAOJIKATh MOIBITKI
YCTPOMCTBA IeTel, HAXOMSIINXCS B CICIINAIM3UPOBAHHBIX OpTraHN3aIINIX,
B ceMmbu TpaxgaH. [TyHkT 2 c1. 122 CK P® TpebyeT, 4TOOBI PYKOBOIUTEIN
OpTaHU3allNii, B KOTOPBIX HAXOISTCS IETH, OCTABIIMECS Oe3 ITOIIeUeHNS PO-
JUATEIIei, He3aMeUIMTEIbHO COOOIIAIN B OPTaHbl OIIEKK U IMOMNEYUTEIbCTBA
0 J11000i1 BO3MOXKHOCTHU YCTPOUTh TAKUX JAETEI B CEMbH.
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I'naBa 8. IIPMMEHEHUE CEMEITHOTO 3AKOHOJATEJIBCTBA
K OTHOIIEHHSAM C YYACTUEM WHOCTPAHHBIX TPAXKIIAH
Y JIMI] BE3 TPAXKIIAHCTBA

§ 1. Poccuiickoe cemMeiiHO€e 3aKOHOIATEIbCTBO M HOPMbI MEKTYHAPOIHOTO
npasa

Hcrounukamu cemeitHoro rpasa Poccru Hapsiay ¢ HOpMaTUBHBIMU ITpa-
BoBbIMU akTamu Poccuiickoit denepalinu sIBISIOTCS MEXIYHAPOIHBIE JOTO-
BOPBI, B KOTOPBIX yuacTByeT Poccuiickast @enepaniusi.

B cootBetcTBUM C 4. 4 cT. 15 KoHctutyum PD obGienpru3HaHHbBIe TPUH-
LIMITBI 1 HOPMbI MEXIYHAPOIHOTO IMpaBa U MeXXIyHapoaHbIe T0TOBOPHI Poc-
cuiickoii denepaliuu sIBISIIOTCSI COCTABHOM YacThIO €€ MPaBOBOI CUCTEMBI.
CornacHo nocraHosiennio [Tnenyma BepxosHoro Cyma P® ot 10 oktsa6ps
2003 r. «O mpuMeHeHUHU cyaaMu oOlLlIel IOPUCIUKLIMU OOIIEMPU3HAHHBIX
MPUHIIMIIOB M1 HOPM MEKTyHApOIHOTO ITpaBa U MEXIYHAaPOIHBIX JOTOBOPOB
Poccuiickoit Ddenepanum»' mom o0LIETPU3HAHHBIMU MPUHLIMITAMY MEXKITY-
HapOIIHOTO ITpaBa PEKOMEH/IyeTCsI IOHMMAaTh OCHOBOIIOJIAralolre UMIepa-
THBHBIE HOPMbI MEXIYHAPOIHOIO IpaBa, IpMHUMAaeMble U IIpU3HAaBaeMble
MEXXIyHapOIHBIM COOOIIIECTBOM TOCYIapPCTB B 1IEJIOM, OTKJIOHEHHE OT KOTO-
pbix HeponycTumo. [lon obienpu3HaHHOK HOPMOI MEXXIYHapOIHOrO Mpa-
Ba CJie[lyeT MOHUMATh IPABUJIO ITOBEACHUS, IPUHUMAaEeMOe U ITPU3HABaeMOoe
MEXXIyHapOIHBIM COOOIIECTBOM rOCYIapCTB B 1I€JIOM B KaYeCTBE I0pUanIe-
CKM 00513aTeJILHOTO.

[MpuHIMIT TpUOPUTETa MEXKIYHAPOIHBIX JOTOBOPOB, B KOTOPHIX Y4aCTBY-
eT Poccuiickas Menepanmst, KoHkpeTusnuponaH B cT. 6 CK PD. Ecau mencdy-
HapooHwbim doeoeopom Poccuiickoit Dedepayuu ycmarnosaenwl unble npasuia, 4em
me, KOmMopbie nPedycMOmpeHbl CeMeliHbIM 3AKOHO0amMenbCmMeoM, NPUMEHSIOMCS
npasuna mexcoyHapooHoeo doeosopa. I1opsinoK 3aKoueHus1, paTU(UKALIUU,
MpeKpaIieHusT, IPUOCTAaHOBJIEHMS IOTOBOPOB perjiaMeHTupyercs: Penepaib-
HbIM 3aKOHOM «O MeXIyHapOIHbIX 1oroBopax Poccuiickoit Peneparvin»’.

Ha cerognsiiHuii iIeHb OOJIBITMHCTBO HOPM, PETYIMPYIOIINX CEMEITHbIE
OTHOILIEHUSI C YIaCTHEM POCCUICKUX TpaKaaH B 3apyOeKHBIX TOCYIapcTBaxX

" BrosieTeHb Bepxosnoro Cyna P®. 2003. Ne 12.

: DenepanbHblilt 3aKoH oT 15 utonst 1995 r. Ne 101-P3 «O MexayHapOIHBIX TOTOBOpaxX
Poccuiickoit @eneparun» // C3 PD. 1995. Ne 29. Cr. 2757.
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I'nasa 8. anMCHCHWC CEeMEHOro 3aKOHOJATEIbCTBA K OTHOILIEHUSIM C MHOCTPaHLIAMU

¥ MHOCTpaHLIeB B Poccuu, comepXuUTcs B KOHCYJIbCKUX KOHBEHLIMSIX, ABY-
CTOPOHHUX MEXIYHAPOIHBIX TOTOBOPAX.

B uucie koHBeHLMI B chepe ceMeMHOro MpaBa BaxkKHelillee 3Haue-
HIe UMeIoT Kongenyuss OOH «O npasax pebenka» (Hpio-Hopk, 20 HOSOps
1989 1.)' 1 koneenyus «O coenacuu na écmynaenue é 6pak, bpaunom eospacme
u peeucmpauyuu 6paxoe» (Heio-Mopxk, 10 nexa6ps 1962 1.)>. Hopmbl cemeii-
HOTO IIpaBa copepKaTcst Bo Bceobueii dexaapayuu npaes uesosexa (IpUHITA
Ha TpeTheit ceccuu ['eHepanpHO Accambiaern OOH pesomrortueit 217 A (111)
ot 10 mexabps 1948 r.)’, B MexXayHapoIHOM ITaKTe 00 SKOHOMUIECKUX, CO-
IMAIBHBIX U KYJIBTYpHBIX paBax (Heio-Mopk, 19 nekabpst 1966 r.)*, Me-
KIYHAPOIHOM ITaKTe O 'PakIaHCKHX 1 MOIMTHIecKUX mpaBax (Hpio-Mopk,
19 mexabpst 1966 1.)°, KoHBEeHIINN 0 TUKBUIALINT BceX (POPM TUCKPUMUHA-
UV B OTHOIIEHUN XeHIInH 1979 1.°, KoHBeHIIMN 0 3a1mnTe mpas YyeIoBe-
Ka 1 OCHOBHBIX cBOOO , KOHBEHIINN O IOPUCIUKIINY, TPUMEHIMOM ITIpaBe,
MPU3HAHUY, UCITIOJTHEHUHU U COTPYIHNYECTBE B OTHOILIEHUU POAUTEILCKOM
OTBETCTBEHHOCTH U MEP TT0 3aIIUTE AeTEi’ U Jp.

C 1eIbIO 3alUThI IPaB AE€TEl MPU YChIHOBACHUN MHOCTPAHHBIMU I'pa-
xmanamu Poccuiickasg @enepanus B 2000 r. moamnucana KoHBeHIMIO «O 3a-
LIKUTE AeTeil U COTPYIHUYECTBE B OTHOIIEHUN MHOCTPAHHOI'O YCHIHOBIIE-
uus» (Caara, 29 masg 1993 1.)°, KoTopast IBIISIETCST OMHOM W3 TaK HA3bIBAEMBIX
laarckux KOHBEHIIMIA 110 BOIIPOCaM ceMeiHOoro mnpasa. K HUM OTHOCSTCS

Kouenuus noamnucada ot umeHn CCCP 26 suBapst 1990 1., patuduiniposana IToctaHoBIEHUEM
BepxoBHoro Coseta CCCP ot 13 utons 1990 r. Ne 1559-1, Bcrynuina B cuiy st CCCP 15 cen-
ta6pst 1990 1. (M3nanne Opranmsauym O6seannenHsx Haumit. Helo-Hopk, 1992).

KonBeHuus Becrynuia B cuity 9 nekadpst 1964 r. B Heit yuactByroT 49 rocynapcts, B TOM YUCTIe
Poccuiickas ®eneparust. Cm. teker KonBeHuu: MexayHapoaHoe yactHoe nipaBo: CO. I0K.
M.: BEK, 1997. C. 667—669.

Poccuiickas razera. 1998. 10 nexabpsi.

IMakT patucduumuposan Ykazom Ipesuauyma BepxosHoro Coera CCCP ot 18 ceHTs16ps
1973 r. Ne 4812-VIII. Berynun B cuity aiist CCCP ¢ 3 ssuBapsi 1976 1. (Bemomoctut BepxoBHOTro
Coera CCCP. 1976. Ne 17 (1831)).

IMakT paruduimponan Ykazom [pesunnyma BepxosHoro Coseta CCCP ot 18 ceHTsi6pst 1973 1.
Ne 4812-VIII. Berynun B cuty it CCCP 23 mapra 1976 1. (Bemomoctu BepxosHoro Coseta
CCCP. 1976. Ne 17 (1831). Ct. 291).

Kousennus patudurmmposana Ykazom [pesunnyma BC CCCP ot 19 neka6pst 1980 r. Ne 3565-
X (Bemomoctu BepxoBHoro Coeta CCCP. 1982. Ne 25. Cr. 464).

7 3akmoucHa B T. Pime 4 HOs16pst 1950 1. (C3 Pd. 2001. Ne 2. Cr. 163).

3axsttoueHa B T. [aare 19 oktsiopst 1996 r., Berynuna B cuty wist Poccun 1 uronst 2013 r. (C3 PO.
2013. Ne 32).

Pacniopsixenue [pesunerta PO ot 26 uronst 2000 1. Ne 241-pn «O noanucanuu Poccuiickoit
Depepanueit KoHBeHIIMM 0 3a11uTe eTeil U COTPYAHUYECTBE B O0JACTU MEXIYHAPOAHOTO
ycbiHOBIeHUs (ynouepeHus)» // CITC «KoHcyabTaHTIn10C».
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§ 1. Poccuiickoe cemeitHoe 3aKOHOIATEIbCTBO M HOPMbI MEXIYHAPOAHOTO TIpaBa

takke KOHBEHIIMS O TIpaBe, IPUMEHIMOM K aJTUMCHTHBIM 00s3aTelIbCTBAM
B 1oJib3y aeteit 1956 r., KoHBeHLMsI 0 IpU3HAHUK U MCIIOJTHEHUHU pellie-
HUU 110 IeJ1aM 00 aJIMMEHTHBIX 00s13aTeIbCTBAaX B OTHOIICHUH aeTeit 1958 .,
KoHBeHIINSA 0 IOpUCANKIINY U IIPUMEHIMOM IIpaBe B OTHOIICHUH 3aIUTHI
HecoBepiueHHOJeTHUX 1961 1., KOHBEHLINS O IOPUCAUKIIUY, IPUMEHUMOM
MpaBe U MPU3HAHUM PELIEHUI B OTHOLIEHUH YChIHOBIeHUs 1965 1., KoH-
BEHIIUS O TIPU3HAHUN PA3BOIOB U PEIICHUI O CyIeOHOM pa3IydeHUHN CYIIPY-
roB 1970 ., KoHBeHIIMS 0 MpaBe, IPUMECHIMOM K aJJUMEHTHBIM 00sI3aTeITh-
ctBaM 1973 r., KoHBEeHIINSA 0 3aK/IFOYCHUH U IIPU3HAHUU TEHCTBUTEIFHOCTH
6pakoB 1978 r., KoHBeHIINS 0 TIpaBe, IPUMEHUMOM K peXKMMaM COOCTBCH-
HocTH cyrpyros 1978 r.', KOHBEHINS 0 rpakIaHCKO-TIPABOBBIX aCIIEKTaX
MEXKIyHapOIHOTO moxuieHus aereit 1980 r.?

B otHOmeHUAX co ctpanamu CHI BaxxHoe 3HaUeHMEe MMetoT KoHBEeHIIMS
0 TIPaBOBOI ITOMOIITY ¥ TIPABOBBIX OTHOIICHMSIX 110 TPAKIAHCKIM, CEMEITHBIM
¥ yronmoBHEIM aetaM (MuHck, 22 auBaps 1993 1.)°, KoHBeHIIMS 0 TpaBoBOit
TIOMOIIIY ¥ IIPABOBBIX OTHOIICHUSIX 10 TPAXKIAHCKIM, CEMEITHBIM 1 YTOJIOB-
HbiM nenam (Kummaes, 7 oktsiops 2002 1)

K mBycTopoHHUM morosopam Poccuiickoit @enepaniu, peryInupyroniiM
ceMeitHBIe OTHOIICHHUS, ciaemyeT oTHecTu JoroBop mexmy Poccuiickoit Me-
nepauueit u Apadckoit Pecniyonukoii Erumner o B3auMHOI paBOBOIA TOMO-
IIIH ¥ TIPABOBBIX OTHOIICHUSIX TT0 TPasKIaHCKUM, KOMMEPYECKIM 1 CEMEITHBIM
nmenam (Mocksa, 23 ceHTsi0pst 1997 1.), HoroBop Mexmy Poccuiickoit Meme-
paumeit u Pecrryonmukoii [Tombima o mpaBoBOit ITOMOIIN 1 IIPABOBBIX OTHOIIIC -
HUSIX 10 TPaXIaHCKUM U yrojoBHBIM AejiaM (Bapiiasa, 16 ceHTsiopst 19961.)
1 PSII IPYTHX TIOTOOHBIX TOTOBOPOB.

BaxHoe 3HaueHME B peTyIMpPOBAaHNI CEMEITHBIX OTHOIIICHU B CTpaHaX —
yneHax CoseTa EBporrsl uMeroT EBporreiickass KOHBeHIINST 00 YCHIHOBJICHUH
neteii (CtpacOypr, 24 anpens 1967 r.), EBporieiickast KOHBEHIIUS O IIPU3HA-
HUM Y UCTIOJTHECHUM PEIICHHUI B 00JIACTH OTIEKU HaJ AEThbMU 1 BOCCTAHOBJIC-
HUS onieKu Hax aeTbMu (JIrtokcemOypr, 20 mast 1980 r.), EBpomneiickast KOH-
BEHIIMS O TIpaBOBOM cTaTyce BHeOpauHbIX aeTeit ETS No 085 (Crpacoypr,
15 oxtst6pst 1975 1.) 1 1mp.

" Poccuiickast DeepaLyisi He yIacTBYET B [EPEUNCICHHBIX KOHBEHIIHSIX.
? JoxymeHT BeTymu B cuity it Poccun 1 oktsa6pst 2011 1. (C3 PD. 2011. Ne 51).

* Konsenuust patuduumposana Poccuiickoit Denepauneii DenepanbHbIM 3aKOHOM OT 4 aBry-
cta 1994 r. Ne 16-®3. Berynuna B cuy 19 mast 1994 . (brosieTeHb MeXKIyHapOIHBIX I0TO-
BOpoOB. 1995. Ne 2. C. 3).

¢ ConpyxectBo. MHbopmaimoHHbIit BecTHUK CoBeTa r1aB rocynapcts 1 CoBerta Ij1aB MpaBu-
TenbeTB CHI. Ne 2(41). C. 82—130 (KonBenuwus 3axmoueHa B r. Kuinnese 7 oktsiopst 2002 1.).
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§ 2. 3akioyeHne u pacTop:KeHHe OpaKa ¢ yY4aCTHEM HHOCTPAHHBIX TPAKIAH
U JiuIl 0e3 rpaxaancTsa. IIpaBooTHOIMIEHHS MEXKIY CYyNIpPyraMu

OCcOOEeHHOCTH ITPAaBOBOTO PETYIMPOBAHMUS CEMEMHBIX OTHOIICHMUIA € yda-
CTHEM MHOCTPAHIIEB OOYCJIOBIICHbI PA3IMYMSIMU B HALIMOHAIbHBIX, PEJIUTHO3-
HBIX TPAAULIMSX TOCYAAPCTB, B YACTHOCTHU CYILECTBYIOT pa3inyHbIe TpeOoBa-
HUS K JINIIAM, BCTYMAIOIINM B OpakK, K IOPSIIKY 3aKITI0YCHUS ¥ PACTOPKCHMST
Opaka, UMYLIECTBEHHOMY PEeKMMY CYIIPYToB U 1p. bpak, 3aKj1t04eHHbII B OJ1-
HOM TOCYIapCTBe, MOXKET ObITh HE IIPU3HAH B IPYTOM (B OBITY 3TO UMEET Ha-
MMEHOBAHKE «XPOMAIOIINI OpaK»).

Yenosus u nopsdok 3axarouenus, pacmopicenus 6paka, npusHanus opaxka He-
OelicmeUumenbHbIM ONPeoeasiiomcs ¢ HOMOUWbIO KOAAUSUOHHBIX HOPM, M.e. HOPM,
Komopble codepiucam OmebliKy K 3aK0H00AmMeNbCmEy 0NpedeseHHo20 20Cyoap-
cmea. Takyie HOPMBI ITPETYCMOTPEHBI KaK MEXIYHAPOIHBIMU JOTOBOPAMH,
TaK ¥ BHYTPEHHUM 3aKOHOIATeIbcTBOM, a mMeHHO pasn. VII CK P®.

CornacHo cr. 161 Koznekca o 6pake u cembe PCOCP, neiicTBoBaBILIEro
1o BctyruieHust B crty CeMeitHoro Koaekca, opaku B PCDOCP He3aBucumo
OT I'pakIaHCTBA JIMLI, BCTYIABIIKX B OpakK, 3aKJII0YAIKCh [10 COBETCKOMY 3a-
KoHomate beTBY. [IprMeHeHre MHOCTPaHHOTO TTpaBa He ObLTO ITPeayCMOTpe-
HO IIPEXXHUM CEMEMHBIM 3aKOHOIATEILCTBOM.

Cratbs 156 CK P® npemycMaTpuBaeT 0COOEHHOCTH 3aKJIIOYEHUS OpaKa
C MHOCTpaHLIAMU U JIMLAMK 0e3 TpaXXaaHCTBa Ha Tepputopuu Poccuiickoii
Ddenepanum. [1pu 3TOM pas3TUUIarOTCsT KOJTM3NOHHBIE TIPUBI3KU, OTHOCS-
muecs K popMe, MOPSIAKY 3aKJToueHUsT Opaka (ImpolieccyaibHble 0COOEHHO-
CTH) 1 €TO YCIOBUSIM (MaTepraIbHbIe OCOOCHHOCTH).

Dopma u nopsdok 3axarouenus bpaxka Ha meppumopuu Poccutickoi Pede-
payuu onpedensromes sakonodamenvcmeom Poccuiickoit Pedepayuu, a MMeH-
Ho 171. 3 denepanbHOro 3akoHa «O06 akTax rpakaaHCKOIO COCTOSTHUST» . DTO
03HAYaeT, YTO OpaK MOIJICKUT PEruCTpallMy B OpraHax 3alicu akToB Ipa-
KIAHCKOTO COCTOsIHUS. Bpak B peurno3Hoii hopMe He MOpoXKIaeT mpa-
BOBBIX IMOCJICACTBUI, JaXKe €CJIM B CTpaHe TpaXkIaHCTBa OpavyIoIIUXCs Ta-
Kas popma nerutumHa. [IpucyrcTBre cBuaeTeNneit mpu perucTpaluum opaka
B Poccuu He TpeGyeTcss He3aBUCUMO OT MX HEOOXOAMMOCTH IIPUCYTCTBUSI
B CTpaHe, IpaXXIaHUHOM KOTOPOIi SIBJsIETCS JUI0, BCTylawliee B Opak.
ITopsimok mopaum 3asiBJICHUS, CPOK, IO MCTEUEHUHN KOTOPOTO ITPOU3BO-
JIUTCSl perucTpaums 6paka, a Takxke HeBO3MOXKXHOCTh peTUCTpaliuy Opaka
yepes3 IpeACcTaBUTENS ONPEae/IIIOTCs 3aKOHOIaTeIbcTBOM Poccuiickoii
Denepannn.

Yenosus saxarouenus 6paxa na meppumopuu Poccuiickoii Pedepayuu onpe-
deasromes 043 Kaxcdozo U3 AUy, 6CMynarnuwux 6 6pak, 3aKkoHo0amenbcmeom
2ocydapemea, epaxcOanHuUHOM KOmMopo2o AUUO AGAAEeMCA 8 MOMEHM 3aKAUe-
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Hus bpaka, ¢ cobardenuem mpebosanuit cm. 14 CK PD 6 omnowenuu 06¢cmos-
meabecme, npensamcmaeywUx 3aKa4eHulo Opaka.

Tak, B OTHOILIEHUM MHOCTPAHHbBIX TPaxaaH JOJIKHBI COOTIOAATHCS Tpe-
0oBaHUS 3aKOHOJATEIBCTBA CTPaH, IPaKIaHAMM KOTOPBIX OHU SIBJISIFOTCS,
0 OpauHOM BO3pacTe, MPEeMsITCTBUSIX K 3aKJIF0UeHUo Opaka. Hammpumep, B Be-
JIMKOOPUTAHUY XKEHIIMHAM pa3pelieHo BCTynath B 6pak ¢ 16 jtet. B Benuko-
OputaHuu U bonrapuu 3anpenieHbl Opaku MeXIy POACTBEHHUKAMU BIUIOTh
IO YETBEPTOIi cTereHu poacTBa. Bo @paHimu 3anpelieHbl 0paky MexXIy Bee-
MM POJICTBEHHUKAMMU I10 IIPSIMOM BOCXOISIICH M HUCXOISIICH TNHNH, a TaK-
K€ MEXIy CBOMCTBEHHUKAMU T10 TOW K€ JIMHWUW: IS1eW U TIJIEMSTHHULICH, Te-
Tell U meMssHHUKOM. [1o 60KOBOI TMHUM 3aripelaeTcs 3aKIoueHue oOpaka
MeXIy OpaToM U CeCTPO.

Jnsa peructpanmy Opaka ¢ yIacTHeM MHOCTPAHHBIX I'paxkaaH Ha TEPPH-
topuu Poccuiickoit Denepaiiny HEOOXOIUM TOKYMEHT, BBIIAHHBIN COOTBET-
CTBYIOILIMM OPTaHOM (KOHCYJIBCTBOM), COJEpKalUii pa3pelieHre Ha BCTYTI-
JieHue B Opak.

K tpeboBanmsam, ripenycMoTpeHHBIM CcT. 14 CK P®, KoTOphle TOJIKHBI
COOJTIOAaThCS U TIPU 3aKJIIOUEHUU OpaKa pOCCUSIH C UHOCTPAHHBIMU Ipakaa-
HaMU, OTHOCSITCS:

— HaJIMIKMe IPYroro HepacTOPTHYTOTo Opaka;

— HeIeecroCcOOHOCTE;

— HaJuuue O6JIM3KOTO pOJCTBA;

— OTHOILIEHUS 1O YCHIHOBJICHUIO.

Tak, HarIpuMep, ecliv rpakaAaHUH TOCYIapCTBa, TIe pa3peleHbl IoIuramM-
HBIe OpaKu, y’Ke COCTOUT B HEpaCTOPTHYTOM Opake, opraHbl 3arca Poccuiickoii
Denepallii OTKAXYT €My B perMCTpaliiy Opaka ¢ pOCCUSHKOIM.

B Tom ciiydae, eciu U110 HapsIAy € TPpaxkAaHCTBOM MHOCTPAHHOTO ToCy-
JapcTBa UMeeT rpaxaaHcTBo Poccuiickoit Deaepalivii, K YCIOBUSIM 3aKJII0-
YyeHUS Opaka MPUMEHSIETCST 3aKOHOIATeIbcTBO Poccuiickoit denepamu.
I1pu HanmMuuM y auia rpaxkaaHCcTBa HECKOJbKUX MHOCTPAHHBIX TOCYIapCTB
TPUMEHSIETCSI TTO BBIOOPY NAHHOTO JIMIIAa 3aKOHOATEIBCTBO OJHOTO U3 3TUX
rocynapcts. MecTo XUTeJIbCTBA, MECTO POXKIEHUS JAHHOTO IPAXIAHUHA HE
HAMECIOT IIPAaBOBOTO 3HAYCHMUSI.

MecTo XKUTeJIbCTBAa UMEET 3HAUYCHUE MPU ONPEACTICHUM YCTOBUH 3aKITIO-
yeHMs1 Opaka JuiioM 0e3 TpaxkaaHcTBa Ha Tepputopur Poccuiickoit Dene-
paruu. YCIIOBUS 3aKJIIOUCHUS Opaka OINpeaesssioTcsl 3aKOHOIATEeIbCTBOM
roCcyIapcTBa, B KOTOPOM 3TO JIUIIO UMEET IMTOCTOSTHHOE MECTO XXUTEIbCTBA.
B Poccuiickoit @enepaiiiy MeCTO KUTEJIbCTBA JTUIIA O3 rpakIaHCTBA OTpe-
NIeJISIeTCsl B COOTBETCTBUMU C pa3pellieHueM Ha BpeMEeHHOE MPOXKUBaHUE WU
BUIOM Ha XUTEJIbCTBO cornacHo PegaepasbHOMY 3aKOHY OT 25 mrostst 2002 r.
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Ne 115-P3 «O nmpaBoBOM TTOJIOKEHUM WHOCTPAHHBIX TpaxnaH B Poccuii-
ckoil Deneparum»'.

Bo Bcex caayvasix 3akimoueHNs Opaka MHOCTPAHHBIX TpaXkIaH 1 JINIL 6e3
IpakIaHCTBA HEJIb3sT He YIUTHIBATh IIPEIIITCTBUI BCTYIUICHUIO B Opak, IIpem-
yCcMOTpeHHBIX cT. 14 CK P®D.

B MexxmyHapomIHBIX JOTOBOpaX O TIPAaBOBO ITOMOIIM U IIPaBOBBIX OTHO-
IICHUSAX, B TOM YUCJIC TI0 CEMEIHBIM AeJIaM, TAKKE COIepKaTCs KOJTU3MOH-
HBIC TIPUBSI3KH, OIIPEICIISIONINE YCIIOBHS M ITOPSIIOK 3aKTI0UCHUS OpaKa, 3a-
JacTyIo He coBnagaiomue ¢ HopMamu CemeitHOTO Komekca. Tak, HampuMep,
cT. 29 KoHBeHIINM 0 TIpaBOBOM TTOMOIIN M ITPABOBBIX OTHOIIIEHUSIX 1O Tpa-
KIAHCKUM, CEMEHHBIM M YTOJIOBHEIM nejiaM (Kumuaes, 7 okTsiopst 2002 1.)
COIIEPXXUT KOJUTM3MOHHBIE TTPUBSI3KY, aHasiornuHbie cT. 156 CK PD, a umeH-
HO YCJIOBHSI 3aKJTFOUCHUST OpaKa OIPEeNesISTIOTCS VTS KaXKIOTo M3 OYIYIIIX Cy-
IIPYTOB 3aKOHOIATeILcTBOM JloroBapuBatomeiicss CTOpOHBI, TpaxkIaHTHOM
KOTOPOI OH SIBJISICTCSI, a IJIsI JIUII Oe3 TpaxkIaHCTBa — 3aKOHOATEILCTBOM
HoroBapuBaroriciicss CTOPOHEI, SIBIISIONIEIICS UX ITOCTOSTHHBIM MECTOM KU -
TeabeTBa. KpoMe Toro, B OTHOIIEHUM TIPETISITCTBUMA K 3aKJTIOUCHHIO Opaka
IIOJKHBI OBITH COOMIONCHBI TPeOOBaHUS 3aKOHOIATEILCTBA JloroBapuBalo-
meticst CTOpOHBI, Ha TEPPUTOPUN KOTOPOI 3aKITI0YaeTCs Opak.

Hopwmwl ct. 22 JloroBopa mexmy Coro3om CoBeTckux COIMaTnCTHIEeCKIX
Pecnyonuk n @unnsHackoii PecryOimmKkoii o ipaBoOBOii 3a1IUTE U ITPABOBOIM
ITOMOIIIY TI0 TPAXXIAHCKAM, CEMEHBIM 1 YTOJIOBHBIM mejiaM (XeIbCHUHKH,
11 aBrycra 1978 r.)’ IpUMEHUTENTBHO K YCIOBUSIM 3aKJTIOUEHMS Opaka Tpa-
xknaH JloroBapuBatommxcss CTOPOH coAep:KaT OTChIIKY He K 3aKOHOIATEIb-
CTBY CTpaHBI TPaXXIAHCTBA, a K 3aKOHOIaTeIbCTBY JloroBapuBaromieiicst CTo-
POHBI, Ha TEPPUTOPUU KOTOPOIA 3aKITI0OYAETCs OpaK, eCIIM XOTSI OBl ONMH M3
BCTYITAIOIIMX B OpaK SIBJISIETCS TpakaaHUMHOM 3Toit JloroBapuBarormeiicss Cto-
POHBI WJIV MEET Ha ¢ TePPUTOPUU MECTOKUTEIBCTBO. YUUTHIBASI IIPUOPH-
TET MEXKIYHAPOIHBIX JOTOBOPOB HaI BHYTPEHHUM 3aKOHOIATEIbCTBOM, Ha-
3BaHHas HOpMa IIpeBaIMpyeT Haj rmojaoxeHusMu crT. 156 CK P®D.

Poccuiickoe 3aK0OHOIATEILCTBO TOMMyCKACT 3aKII0UCHIE HA TEPPUTOPUN
Poccuiickoit Denepamnmit, a TakKe 3a pyoeskoM TaK Ha3bIBAEMBIX KOHCYJTbCKIX
OpakoB, T.e. OpaKOB, PETUCTPUPYEMBIX TUTLIIOMATUYECKUMU WIN KOHCYJIb-
CKHAMU TIPEACTABUTEIIIMU B COOTBETCTBUH C KOHCYJIbCKIMU KOHBEHIIUSIMU.
Ecnu rpaxxgarne P® mpokuBaioT 3a mmpenejaMu CTpaHbl, OHA MOTYT 3aKJTIO-
YUTH OpaK B IMTUIOMATHYECKOM MJIN KOHCYJTBCKOM YUpeskneHnn PoccriicKoi
Denepanmu. [1py 3TOM KOHCYIBCKHE YIPEKICHUS IIPUMEHSIIOT HOPMBI POC-

' C3 PD. 2002. Ne 30. Cr. 3032.

: Patudunmposan INpesuanymom BepxoBHoro Cosera CCCP 26 mapta 1980 r. (Bemomoctit
BepxosHoro Coseta CCCP. 1980. Ne 34(2056). Ct. 690).
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CHIICKOTO 3aKOHOIATEIHCTBA KaK B OTHOIICHUU (DOPMBI, TaK ¥ B OTHOIIICHUN
ycoBuii 3akimoueHus opaxa (ct. 25 denepanbHoro 3akoHa ot 5 utosst 2010 1.
Ne 154-D3 «Koncynbckuit yeras Poccniickoit Demeparum»'; . 2 Tomoxe-
HUSI 0 KOHCYJIbCKOM yupexneHun Poccuiickoit @enmepammm). CorracHo 1. 3
cT. 4 @epepanbHOro 3aKoHa «O0 aKTax TPakIaHCKOTO COCTOSIHUSI» TOCYyaap-
CTBEHHASI PETUCTPAIIST AKTOB TPAsKIAHCKOTO COCTOSTHYS rpaXkaad PD, mpoxu-
BaIOIINX 3a IIpeneaMu TeppuTopun Poccuiickoit Memepannum, Ipon3Bo-
IIATCST KOHCYJIBCKUMM yupexkaeHussMu Poccuiickoit Memepaiiim 3a mpeaeiaMu
tepputopuu Poccuiickoit @eaeparium B cootBeTcTBIU ¢ DemepaabHBIM 3a-
koHOM «KoHcymbckuit yctaB Poccuiickoit @epepanum». Kpome Toro, KoH-
CYJBCKHE YIPEKICHUS JOJIKHBI COOTIOAATH 3aKOHOIATEILCTBO CTPAHBI TIPe-
ObIBaHMS cormacHo a63. 9 1. 8 TToaoXXeHUs 0 KOHCYILCKOM YUPEKICHUN
Poccniickoit @enepann.

HMHocTpaHHBIE TpaXaaHe, MPOKMUBAIONINE Ha TeppuTopnu Poccuiickoi
Denmepanmu, MOTYT 3aKTI0YaTh OPaKy B CBOMX KOHCYIBCKUX (IUTUIOMATHIC-
CKMX) opraHaX. Koxcyabckue Opaku mexncoy UHOCMPAHHbIMU ePANCOAHAMU HA
meppumopuu Poccuu npusnaromes npu Haauuuu 8 COBOKYNHOCMU 08YX YCA0BULL:

1) HaMmMIMe B3aMMHOCTH, YCTAHOBIICHHOE BHYTPEHHUM 3aKOHOIATEITb-
CTBOM JIM00 MEXIYHAPOITHBIM TOTOBOPOM;

2) HaIM4Y1e B MOMEHT 3aKJTFOUCHMST OpaKa y JIMII, BCTYIIAIOIINX B OpaK, rpa-
JKIAaHCTBAa MHOCTPAHHOTO TOCYIapCcTBa, HAa3HAUYMBIIIETO IOCTIA TN KOH-
cyna B Poccmiickoit ®enepammu (1. 2 c1. 157 CK).

[TpuHIIUT B3aUMHOCTH COCTOUT B TOM, YTO B TOCYIApPCTBE, KOTOPOE Ha-
3HAYWIIO TTOCTIa MJIN KOHCYIIA, 3apeTUCTPHUPOBABIIETO OpaK, IPU3HAIOTCS AcHi-
CTBUTEIIBHBIMM OpaKy, 3aKJTFOUCHHBIC B POCCUMCKIX AUTIOMATIICCKIX TIPS -
CTaBUTEJICTBAX WJIM KOHCYIBCKUX YIPEKICHUSIX.

HHora BEIIETISTIOT TPEThE YCIOBHE, COTTIACHO KOTOPOMY 00a OYIyIIINX Cy-
IIpyTa TOJDKHBI UMETh TPaXXIAaHCTBO OMHOTO MHOCTPAaHHOTO TOCYIapCTBa, Ha-
3HAYMBIIETO TTOCIa WX KOHCYa B Poccuiickoit denepatinu, T.e. HE TOITY-
CKarOTCSI CMEIIaHHBIC «KOHCYIbCKHE Opakm». OTHAKO TaKOe OrpaHNICHUE
HE TIPEIyCMOTPEHO OTACTbHBIMA KOHBEHIIMSIMU, B YaCTHOCTH KOHCYTbCKOM
koHuBeHIMe Mexmy Coro3oM CoBerckux ConmmannucTudecknx Pecmy6immk
u Pecniyoimkoit Hukaparya (Mocksa, 19 mapra 1980 1.)°. Cormacuo cr. 37
Koncymbckoit koaBeHnu Mexxay Corsom Coserckux ColmanmcTude-
ckux Pecrry6muk u Typenkoit Pecrry6nmkoit (Aukapa, 27 ampens 1988 r.)’

' C3 P®. 2010. Ne 28. Cr. 3554.

: Parudunuposana Ykazom I[Ipesunuyma BepxosHoro Cosera CCCP ot 5 ssuBapst 1982 r.
Ne 6334-X. Berynuna B cuity 1 anpestst 1982 r. (Bemomoctu BepxosHoro Cosera CCCP. 1982.
Ne 20).

} Patucdunuponana BepxoBubiMm CoBetom CCCP 4 aBrycra 1989 r. (Benomoctu BepxoBHoro
Cosetra CCCP. 1990. Ne 1. Cr. 1).
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KOHCYJI peTUCTPUPYET U pacTopraeT Opaky B paMKax, TO03BOJICHHBIX 3aKOHO-
JIATSIHCTBOM TOCYIapCTBa IMPeOBIBAHNS, TIPU YCIIOBUH, YTO 110 KpaifHell Mepe
OIIMH U3 CYIIPYTOB SIBJISICTCS TPaKIaHMHOM IIPEACTaBISIEMOTO TOCYIapCTBa.

IIpaBoBOE MOTOXKEHNE KOHCYIbCKUX YUPEKICHUNU PETyINPYETCS Me-
KIYHAPOIHBIMU TOoTOBopamMu (BeHcKas KOHBEHIIMS O KOHCYJIBCKHUX CHO-
meHusx (Bena, 24 anpens 1963 r.), KOHCY/IbCKME KOHBEHILIMK), a TAKXKe
BHYTpEHHUM 3aKoHomaTebcTBOM (Koncynbpckum ycraom CCCP, yTBep-
XneHHbIM YKa3oM Ilpe3ununyma BepxosHoro Coseta CCCP ot 25 uroHs
1976 1.', TlonoxxeHUEeM 0 KOHCYJIBCKOM yupexmenuu Poccuiickoit ®e-
Iepaunu, yrBepXKaeHHBIM YKa3oM [Ipe3unmenta PD ot 5 Hos16ps 1998 r.
Ne 1330%). Tak, HaIIpUMep, B COOTBETCTBUU C T1. 4 ¢T. 7 KOHCYIBCKOM KOH-
BeHuM Mexny [IpaBurenbcTBoM Coro3a CoBeTcKux ColMaInCcTUICCKIX
Pecniyonuk u IpaButensctBoM CoenmHeHHBIX [IITaToB AMepnku (Mock-
Ba, 1 uioHsg 1964 r.) B GyHKUNUY KOHCYJIbCTB BXOAUT PErUCTPALIUS 3aKIIIO-
YEeHUS W PacTOpKEHUS OpaKoB, ecIM 00a JIMIia, BCTyMNalolIe B OpaK Win
PACTOPTAIOIINE €TO, SIBIISIIOTCS TpaskaaHaMM IIPEACTaBISIEMOTO TOCyIapCTBa,
a TaK:Ke IIpUeM 3asiBICHUI, KacaloIIMXCsl CeMEMHBIX OTHOIICHMIA rpakma-
HHUHA MPEICTaBISIeMOr0 TOCYIapCcTBa, KOTOPBIE MOTYT MOTPEOOBATHCS CO-
[JIAaCHO 3aKOHAM IIPEICTAaBISIEeMOT0 TOCYIapCTBa, €CJIM 3TO He 3aIlpelaeT-
csI 3aKOHOIATEeIbCTBOM TOCYIapCTBa IIPCOBIBAHUS.

JIOTIOTHUTEIHPHOI JIeTATN3aIIN KOHCYJIbCKIE OpaKy HEe TPEOYIOT.

[Mpu3HaHme 3aKIFOYEHHOTO 3a TpenmenaMu Poccuiickoit Denepannu
Opaka DeiiCTBUTEIPHBIM O3HAYAeT, YTO TaHHBIM OpaK MMEeT Ha TEPPUTOPUN
Poccuiickoit denmepanmy Takyro Ke IOpUINISCKYIO CIITY U TaKHe XKe TIPaBo-
BBIC TIOCJICACTBUS, KaK M OpaK, 3aKIIOUCHHBIN Ha TeppUTOpuM Poccuiickoi
Ddepepanmn.

Poccuiickue rpaxkmaHe MOTYT 3aKJTI09aTh OpaKy He TOJBKO B Poccuiickoit
Denepanuy 1 ee KOHCYIBCKNX YUPEKICHUSIX 32 PyOEKOM, HO M B KOMIIE-
TEHTHBIX OpTaHaX APYTUX TocyaapcTs. It mpu3HaHWSI OpaKa, 3aKITI0UYeHHO-
IO POCCUICKIM TpaskIaHITHOM 3a PyOesKoM, TOJKHBI COOTIOIATHCS TpeOOBa-
HUS 3aKOHOAATEILCTBA CTPaHbI peTUCTpallny Opaka, a Takxke cT. 14 CK P®D,
B IIPOTUBHOM cjiy4dae Opak He OymeT nmpusHaH B Poccuiickoii Denepamnun.
Taxum obpa3oM, OyaeT IpU3HaAH OpakK, 3aKITIOUeHHBIN B pEIUTHO3HOM (hop-
Me B TeX CTpaHax, TIe Takast (hopMa IIpUpaBHUBACTCS K TOCYIAPCTBEHHOI pe-
rUcTpanuy (Harmpumep, B Beankoopurannu, Ha Kutipe, Manbte 1 1p.) uin
SIBJISIETCSI eMMHCTBEHHOI (hopMOii TTpr3HaHUs Opaka rocymapctBoM ( Erurer,
Hpan). Her npensitctBuii 1151 peructpauuu B Mcnanum unm Iepy 6paka no
IOBepeHHOCTHU. B TO XXe BpeMsI maxe eclIi B CTpaHe 3aKJII0UeHMS Opaka pas-

' Begomoctut BepxosHoro Cosera CCCP. 1976. Ne 27. Cr. 404.
> C3 Pd. 1998. Ne 45. Cr. 5509.
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pellIeH MTOJIUTaMHBIN OpaK, To Opak rpaxknannHa PO mpu yciaoBum, 9To Tpe-
TBITYINI HEe pacTOPTHYT, He OyneT mpusHaH B Poccutickoit Deneparun.

B KOHCY/IBCKMX KOHBEHILMSIX MHOTA TIPEAyCMaTPUBACTCS 00SI3aHHOCTD
KOHCYJIBCKMX OPTaHOB BECTH YUET 3aKITIOYCHMS 1 pACTOPXKEHUS OPaKOB, CO-
BEpPIIICHHBIX C YYACTHUEM IpakIaH TOCYIapCTBa, HAa3HAUMBIIETO KOHCYyMa. Tak,
Haripumep, cT. 33 KoHcynbckoit KonBeHIMM Mexky Coto3om CoBerckux Co-
nuaaucTrdeckux Pecryonmk un Smonwmeit (Tokno, 29 wronsa 1966 r.)' ipe-
ycMaTpUBaeT 00S3aHHOCTH BECTH YIET COBEPIICHHBIX COTJIACHO 3aKOHOA-
TEJbCTBY TOCyIapcTBa MPeOBIBAaHUS OPaKOB U Pa3BOMOB U IOIYJIaTh O HUX
YBEIOMIICHHMSI, €CJIM 10 KpaiiHel Mepe OJHO 13 JIMLI, BCTYMAIOIINX B OpaK WK
pacToprarommx opak, SIBJISICTCS IpaXkKIaHMHOM IIPEICTaBIsIEMOTO TOCYIapCTBa.

Bpaku nHOCTpaHHBIX TpaXKaaH, JINIL O¢3 IPpakIaHCTBa, 3aKJIIOUCHHBIC 3a
npenenamu Poccuiickoit Menepannu, Takke nmpusHaroTcs B Poccuiickoit De-
nepanuu corymacHo 1. 2 ¢1. 158 CK P® mipu ycimoBun cobioneHNsT 3aKOHO-
JaTeJIbCTBA TOCYIapCTBa, HA TEPPUTOPUH KOTOPOTO OHM 3aKIIFOUYeHEI. Taxk,
HampuMep, B Poccnm OymeT pr3HaH ITOIMTaMHBIN OpaK, 3aKTI0YeHHBIN Tpa-
xknaHamu Erunra wiaun Cupun.

Bpaku, 3akioueHHBIC ¢ yYacTHEeM MWHOCTPAHHBIX T'paxkaaH, JIUI 0e3
rpaXkXIaHCTBa WA MEXIY pOCCUMCKIMU TpaxkaaHaMU 3a peaeiamu Poc-
cuiickoii Pemeparinii, MOTYT OBITh MIPU3HAHEI HeleCTBUTEIbHBIMU. He-
IeCTBUTEILHOCTh OpakKa, 3aKJII0YCHHOTO Ha TeppuTopun Poccuiickoit
Denepanym nim 3a ee TIpeaeIaMu, OIpeaesIIeTCs 3aKOHOOATEIbCTBOM, KO-
TOpOE MIPUMEHSIIOCH IIPU 3aKITIOYCHUN OpaKa OTHOCUTEILHO TeX 00CTOSI -
TEJIbCTB, KOTOPHBIC MOCIYKUJIN OCHOBAHMEM [IJIsl IpU3HAHUS OpaKa He-
neicrBuTeNbHBIM. HammpumMep, eciin B cooTBeTcTBUH C 11. 2 ¢T. 156 CK PD
JIOJKHBI OBIM OBITH coOMoneHbl TpeboBanusd cT. 14 CK P®D, To npu ux
HECOOJIIOICHIUY IIPUMEHSIEeTCST 3aKOHOAaTeIbcTBO Poccuiickoit Mdemepa-
LIMK O IPU3HAHWY OpaKa HeIelCTBUTEIbHBIM. AHAJIOTUYHEIC HOPMBI CO-
IepXaTcs B MexXIyHapomgHBIX moroBopax. CoriacHo cT. 30 KoHBeHIINN
0 IIPaBOBOI ITOMOIIM ¥ ITPABOBBIX OTHOIICHMSIX 11O TPaXKIaHCKNIM, CeMEIi-
HBIM U YTOJOBHBIM aenaM (MuHck, 22 saBaps 1993 r.) mo aejaam o npu-
3HaHWUM OpaKa HeIeCTBUTEILHBIM IIPUMEHSIETCS 3aKOHOIATEILCTBO Jloro-
BapuBamouieiicss CTOpOHBI, KOTOPOE B COOTBETCTBUM €O CT. 26 KoHBeHIIUN
IIPUMEHSIIOCH TIPH 3aKITI0YeHUN OpaKa.

ITpoteccyanbHBIN TOPSIAOK IPU3HAHUS OpaKa HeIeiCTBUTEIBHBIM IO -
YUHSIETCS 3aKOHOMATEILCTBY TOM CTpaHBl, KOMIIETCHTHBIN OpraH KOTOPOU
paccMaTpuBaeT JaHHBIN cIiop. PelnreHre cyma o mpu3HaHWT Opaka Heleil-
CTBUTEJILHBIM OyIEeT IMIPU3HABAThCS Ha TEPPUTOPUN MHOCTPAHHOTO TOCY-

! Patudunmposana Ykazom [pesunnyma BepxosHoro Coeta CCCP 18 utosnst 1967 r. Ne 1717-
VII, INpasurenbctBom Anonuu — 21 utons 1967 r. Berynuna B cuty 23 aBrycra 1967 r.(Beno-
mocTu BepxoHoro Cosera CCCP. 1967. Ne 32. Cr. 437).
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JapcTBa Ha OCHOBAHUM MEXIYHApOIHBIX JOTOBOPOB. Tak, B COOTBETCTBUH
c1. 1 ct. 409 I'TTIK P® penreHNss MHOCTPAaHHBIX CYI0B, B TOM YHCJIE peIlle-
HUS 00 YTBePXKICHUY MUPOBBIX COTJIAIICHU, TIPU3HAIOTCS W NCITOJTHSIIOT-
cs1 B Poccuiickoit deneparinm, eCciam 3TO MperycCMOTPEHO MEKIYHAPOIHBIM
nmoroBopoM Poccuiickoit Menepanmnu. ITockonbky cT. 159 CK P® He co-
IEepXUT yKa3aHUS Ha MIpU3HAHUE WHOCTPAHHBIX PEIICHUIT O HeAeHCTBH-
TEeJIPHOCTH Opaka, BEIHECEHHBIX B TOCYHapCcTBaX, ¢ KOTOpsIMU Poccust He
AMeeT MEXKIyHAPOIHBIX TOTOBOPOB, IIPEeIyCMATPpUBAIOIINX ITIPU3HAHNE, BO3-
HHUKAaeT BOIIPOC O BO3MOXHOCTH TaKOTO MIPU3HAHMSA. B ¢BI3M ¢ 3TUM X0Te-
J10ch OBl TToAmepkaTh no3uuuio .M. Ky3He1oBoii, cuurtarolieit, 4To BO3-
MOXHOCTh IIPU3HAHUS MOXKET ObITH 000CHOBaHa HOpMoOii cT. 156 CK PO,
B COOTBETCTBUHM C KOTOPOI 3aKIIIOUCHHBIC 3a TpaHMIICH OpaKu IIpU3HAIOT-
cs1 geiictButenbHbIMU B Poccun. EnBa nu ObL1o OBl MpaBUJIbLHO, MPU3HAB
3aKJTIOYCHHBIN 3a TpaHUIICH OpaK AeHCTBUTEIBHBIM, IIPOIOJIKATh CIMTATH
€ro TAaKOBBIM B CJIydac BHIHECCHUS BITOCICACTBUM 3a TPAHUIICH peIICHMUS
O MIPU3HAHUU €T0 HEeIEHCTBUTETBHBIM .
K Tomy ke cornacHo cT. 415 I'TIK P® B Poccuiickoit ®enepanym mnpu-
3HAIOTCS He TPEOYIOIINE BCICACTBIE CBOCTO COMEPKaHUS JATBHEHIIIETO IIPO-
M3BOJICTBA PEIICHNSI MHOCTPAHHBIX CYIOB:
— O pacTOpPXKECHUW WM IIPU3HAHUM HEICHCTBUTEIBHBIM OpaKka MEXKIy
POCCUMCKUM TpaXTaHMHOM ¥ MHOCTPAHHBIM TPaXXITaHWMHOM, €CIIN
B MOMEHT pacCMOTPEHUSI [iejIa XOTsI OBl OMUH M3 CYIIPYTOB IIPOKUBAI
BHe ipeneioB Poccuiickoit deneparimu;

— O pacTOpPXKEHUW WJIM IIPU3HAHUM HEICHCTBUTEIBHBIM OpaKa MEXKIy
POCCHIICKIMU TpaXkIaHaMHU, eCJT 00a CYIIpyra B MOMEHT paccMOTpe-
HUS JeJa TIPOXUBaIn BHe mpeneoB Poccuiickoit Meneparinm.

Pactop:keHne Opaka ¢ ygacTHeM MHOCTPAHHBIX TPaXKIaH TaKxkKe MMe-
eT HeKoTophle ocobeHHOoCcTH. [1pu pacTopxkeHUM Ha TeppuTopum Poccuii-
ckoii @enepariy 6paKoB MEXKIY POCCUMCKUMU rpaXXIaHAMU Y MHOCTPAHHBI-
MM TpaXgaHaMHU, a TAaKKe MHOCTPAaHHBIMU TpaXkIaHaMI MEXIY cOo00i1 Bcerma
MPUMEHSIETCSI POCCUICKOe 3aKoHOoaaTe IbeTBO (1. 1 ¢T. 160 CK). B T0 e Bpemst
VHOE MOXET OBITh IPELYCMOTPEHO MEXIYHAPOOHBIMU JOTOBOPAMH, B YACT-
HOCTH, corjacHo T1. | cT. 28 KoHBeHIIMM 0 TpaBOBO1 TOMOIIN U TIPABOBBIX
OTHOIICHUSX TI0 TPaXIaHCKNUM, CEMEHHBIM M YTOJOBHBIM nejiaM (MUHCK,
22 saBaps 1993 1.) 110 AeraM 0 pacTOpXXeHUM OpakKa IIPUMEHSIETCS 3aKOHO-
nIaTeabcTBO JloroBapuBarorieiicss CTOpOHBI, TpaXkIaHaAMU KOTOPOU SIBIISIIOT-
csI CYIIPYT HA MOMEHT ITOJAaYM COOTBETCTBYIOIIETO 3asiBIeHUs. Takum 00-
pa3oM, IIpH pacTOp:KeHUH Opaka Ha Tepputopuu Poccuiickoit @enepannm

! KommenTapuii k CemeitHomy Konekcy Poccuiickoit denepanyu (nocrateiinbiit) / [Mox pen.
N.M. Kysuenosoii. M.: BEK, 1996 // CI1C «KoncynbrantIlitoc».
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cynpyramu — rpaxgaHamu crpad CHI' mpuMeHeHIIO TOmIeKUT He POCCHUIA-
CKO€ 3aKOHOAATENIbCTBO, a 3aKOHOIATEILCTBO CTPAHBI UX TPaXKIAHCTBA. DTO
MPaBUJIO MPUMEHSIETCSI B TOM ClIydae, eCJIM CyMPYTU UMEIOT rpaXk1IaHCTBO O/1-
Horo rocynapctsa. M ToJIbKO B TOM ciiy4yae, €CJii OJMH U3 CYIIPYTrOB SIBJISIET-
cs TpaxkmaHnHOM ogHoM JJoroBapuBarorieiicss CTOpOHBI, a BTOPOIT — IpyTOi
HorosapuBatomeiics CTOpOHBI, IPUMEHSICTCS 3aKOHOMATEeIbcTBO JloroBa-
puBatomeiicss CTOpOHBI, yUpeXKIeHNe KOTOPOU paccMaTpUBaeT AeJIO O pac-
TOp>XKEHUM Opaka.

3a pyOexxoM B OTHOIIICHUHU PACTOPKECHUS OpaKa IMPUMEHSIIOTCS aHaJlo-
TUYHBIC TPUBSI3KU. Tak, cormacHo cT. 309 I'paxkmaHckoro Kogekca @paH-
K’ pacTOpKeHNe GpaKa M yCTAaHOBIIEHUE PEXXMMa Pas3IeIbHOTO TIPOXKIBA-
HUS CYIIPYTOB PETYIUPYIOTCS (DPAHITY3CKIM 3aKOHOM:

— Koraa oba cyrpyra sBIsoTcs (PpaHIly3CKUMU rpaXkIaHaMu;

— KOTa MECTOXKUTEJbCTBO KaK OTHOTO, TaK M APYTOro CyIpyra HaXoIuT-

cs Ha Teppuropun OpaHimu;

— KOTJa HU OIMH U3 MHOCTPAHHBIX 3aKOHOB HE MOIEXKUT ITPUMEHEHUIO,

B TO BpeMsI KaK JIeJIO O paCTOp>KeHUM Opaka uin 00 yCTaHOBJIEHUHU pe-
KMMa pasliesibHOro MpOoXKKWBaHUS CYIIPYroB MOACYAHO (DpaHIy3CKUM
cynam.

CrrenmmaabHBIC HOPMEI O PaCTOPXKEHUM OpaKa comepKaTcs B IBYCTOPOH-
HUX IOTOBOpax O MPaBOBOM MOMOIIX U TTPaBOBbIX OTHOIIEHUSX ¢ bosrapu-
e, Bearpueii, BbetHamowM, [Tonbiieir, DcToHnel 1 IpyriMU TOCYIapCTBAMMU.
Tax, HarrpumMep, cormacHo cT. 28 JloroBopa mexmy Poccuiickoit deneparim-
el 1 DcToHCKOoIM PecrrybmKoit o IIpaBoBOi1 TIOMOIIN W ITPaBOBBIX OTHOIIIE-
HUSIX 110 TPAXIAHCKUM, CEMEMHBIM U yroJOBHBIM aeaM (MockBa, 26 siHBa-
pst 1993 1.)’ 0 estaM o pacTopKeHII Opaka IMTPUMEHSIETCS 3aKOHOIATETHCTBO
1 KOMIICTCHTHBI yupexneHus oroBapusarorieiicss CTOpOHBI, rpaxkaaHaMU
KOTOPOW CYIpYyru ObUTM B MOMEHT IMofauu 3asiBiieHus. Eciau cynpyru ume-
0T MECTOXUTENIBCTBO Ha TeppUTOpHH Apyroit JloroBapusatomeiicst CTopo-
HBI, KOMITETCHTHBI TAKKe yIpexXIeHNs 3Toit JloroBapuBaroreiicss CTOpOHBL.

Ecin Ha MOMEHT Ttofauu 3as1BJIEHUS O paCTOPXKEHUM Opaka OIUH U3 Cy-
IIPYTOB SIBJISICTCS TpaXkaaHIMHOM ogHoI JloroBapuBartoreiicss CTOpOHEBI, a BTO-
poii — apyroit JoroBapusariieiicas CTOPOHBI M OOWH M3 HUX IIPOXNBACT
Ha TEpPUTOPUU OJHOM, a BTOPOUl — Ha TeppUTOpUU Ipyroi JoroBapusaro-
meiicst CTOpOHBI, TO KOMIIETCHTHBI YUpeXIeHN 00erx JloroBapruBaroInx-
cs1 CtopoH. I1pu 3TOM 00a yupekmeHIs TPUMEHSTIOT 3aKOHOAATEeIbCTBO CBO-
€ro rocynapcTaa.

! I'paxnanckuii kogeke @panuun (Komeke Hamoneona). M.: Mudorponuk Menua, 2012.
C. 4-592 // CIIC «KoncynbranTIlmoc».

: Patudunmposan Poccutickoit denepaimeit DenepanbHbIM 3aKOHOM 0T S aBrycTa 1994 1. Ne 20-
®3. Berynun B cuty 20 mapTa 1995 1. (C3 PO. 1998. Ne 2. Cr. 229).
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ITo menam o mpu3HaHUK Opaka HeACHCTBUTCIILHBIM IIPUMEHSIETCS 3aKO0-
HOHaTeIbCTBO JloroBapuBaromeiicsst CTOPOHBI, KOTOPOE B COOTBETCTBUU CO
cT. 26 KoHBEHLIMM O ITPABOBOM ITOMOILM 1 IIPABOBBLIX OTHOLIEHHUSIX 110 rpa-
KIAHCKUM, CEMEITHBIM 1 YTOJIOBHEIM aeiaM (MuHCK, 22 ssaBapst 1993 1.) mpu-
MEHSLTOCH TIPY 3aKJTIOUCHUHN Opaka.

Bpaku ¢ MHOCTpaHHBIMHU TpaxkIaHAMU MOTYT pacTOPraThCsI B KOHCYITb-
ctBax Poccuiickoit denmepaint B TeX cydasx, KOTAa IO 3aKOHOIATCIBCTBY
Poccuiickoit Pemepanuu moIrycKaeTcsl pacTOp:KeHIE OpaKa B OpTaHax 3ai-
CH aKTOB TPaXKITAHCKOTO COCTOSTHHUSI.

3a nmpenenamu Poccuu Bo3moxHa cuTyalus, KOraa MHOCTpaHell, B TOM
YHCIIe POCCUMCKIIA TpaXkKIaHWH, He MOXKET paCTOPTHYTh OpaK ITo CBOSH MHU-
LIMaTUBe, HaIIpUMeP, KCHITNHB OTPAaHNMYCHBI B IIpaBe pacTopraTh Opak
B MYCYJIbMaHCKUX cTpaHax. I1pu atom epaswcdanun Poccuiickoii Dedepa-
Yyuu enpase pacmopeHyms OpaK ¢ NPONCUBAIOUUM 3a npedeaamu meppumopuu
Poccuiickoii Dedepayuu cynpyeom He3a8uCUMO OM e20 eparcoaHcmea 8 cyoe
Poccuiickoi Dedepayuu a1ubo 8 OunsomamuiecKux npedcmagumenbCcmeax
(Koucyavekux yupescdenusx) Poccuiickoii Dedepayuu, B CIIydasix, KOrma poc-
CHIICKMM 3aKOHOIATEIhCTBOM JIOITYCKAeTCS pacTOpsKeHMEe OpaKa B OpraHax
3arca (1. 2 ct. 160 CK).

Cornacno 11. 8 4. 3 cT. 402 I'TIK P® cynnr B Poccuiickoit @enepanym
BIIpaBe pacCMaTPUBATh [Iejia C yYacTHEM MHOCTPAHHBIX JIMII B CIIydae, €CIu
10 JeJIy O PacTOpKEHUM OpaKa MCTEIl UMEeT MECTO XXUTeIbCcTBa B Poccuii-
ckoii denepaninyt WM XOTSI ObI ONWH U3 CYIIPYTOB SIBJISICTCSI POCCUICKIM
TpaXkKIaHUHOM.

B coorBerctBUM c 11. 3 4. 1 cT. 403 I'TIK P® K MCKITIOYNTETBHOM TTOACY/I-
HOCTHU cynoB B Poccuiickoit @Pemepaiiy OTHOCSITCS [IeJia O PACTOPKEHUU
Opaka pOCCUICKNX IpaXIaH ¢ MHOCTPAHHBIMU TpakIaHAMM YUIU JINIIAMU
0e3 TpaxkmaHCTBa, €CJIM 00a CyIpyra UMeIOT MECTO XKUTeIbcTBa B Poccuii-
ckoii Penepanuu.

B coorBercTBunm ¢ 11. 3 cT. 160 CK P® pacrop:keHne 6paka MeXIy rpa-
xmaHamu Poccuiickoit @enepatimm 1160 MexX Iy rpaxkaaHaMu Poccuiickoii
Denepan 1 MHOCTPAHHBIMY TPaXXJaHAMU WIN JIULIAaMU 0e3 rpaxXaaH-
CTBa, COBEpIICHHOE 3a IIpeaeiaMu Tepputopuu Poccuiickoit Pemepa-
IIUM C COOIIOACHUEM 3aKOHOIATEILCTBA COOTBETCTBYIOIIETO NHOCTPAH-
HOT'0 TOCyIapcTBa O KOMIIETCHIIMU OPTaHOB, MPUHUMABIINX PEIICHUS
0 pacTOp:KEeHUM Opaka, W IOIJIeXKAIICro MIPUMEHEHHUIO TIPU PacTOpIKe-
HUM Opaka 3aKOHOAATeJIbCTBE, IPU3HACTCA ACUCTBUTEIBHBIM B Poccmii-
ckoit Penepann.

Pacmopacenue bpaxa mexncoy UHOCMPAHHBIMU 2PANCOAHAMU, COBEPUICHHOE
3a npedeaamu meppumopuu Poccutickoit Dedepayuu, npuznaemces deticmeu -
menvHbim B Poccuiickoit @enepainii B CICAYIOMINX CIyJIasIx:
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1) ecau coOIOIEHO 3aKOHOIATEIBCTBO COOTBETCTBYIOIIETO MHOCTPAH-
HOTO TOCyIapCTBa O KOMIICTCHIIMN OPTaHOB, IPUHUMABIIINX peIlle-
HHS O pacTOPXKEHUM Opaka;
2) eciy COOITIOMEHO 3aKOHOMATEIbCTBO, ITOIeKAIIIee IIPUMEHEHUTO TIPU
pacTopXeHUM Opaka.
3akToyeHne Opaka BO BCeX TOCyIapCTBaX IMOPOKIACT, a pACTOPXKEHUE —
TpeKpalraeT IMpaBOOTHOIICHUS MeXXIy cympyramu. CeMeHBIN KOIeKe, a TaK-
JKe KOHBEHIIMH U IBYCTOPOHHHUE TOTOBOPHI O IIPABOBOIM ITOMOIIN 1 TIPABOBBIX
OTHOIICHUSX IT0 CEMEHBIM JIeJIaM TIpeayCMAaTPUBAIOT KOJUTM3NOHHBIC TIPH-
BSI3KU IIPUMEHUTENIBHO K OIPeIe/IeHUIO IIPaBa, IMoIeKAIIET0o IPUMEHEHIIO
K JIMYHBIM HEMMYILIECTBEHHBIM 1 NIMYIIIECTBEHHBIM OTHOIIEHUSIM CYIIPYTOB.
OCHOBHBIMM MEXIYHAPOIHBIMU IIPUHIIATIAME B 3TOi cdhepe SIBIITIOTCS TIPUH-
LIMITB HAITMOHAJIEHOTO peXXMa U PaBEHCTBA IIpaB MY:KUYMHBI 1 JKCHIIWHEI.
Cornacho ct. 161 CK P® suunbie neumyuiecmeenivie u UmMyuecmeeHble
npasa u 0053aHHOCIMU CYNPY208 ONPeoensitomcsl 3aKOH00amMeabCmeom 2ocyoap-
cmea, Ha meppumopull Komopoz2o OHU UMerM COBMECHHOe MECIO JCUMeabcmaa,
a npu e2o OMcymcmeuu — 3aK0H00amenbCmeom 20Cy0apcmea, Ha meppumopuu
KOMOp0o2o OHU umenu nociedHee coemecmuoe mecmo ycumenscmea. Ecim cyripy-
' He UMEIOT U He MMEJIM COBMECTHOTO MECTa JKUTEIbCTBA, TO IIPABOOTHO-
IICHUS PEeTYIUPYIOTCS 3aKOHOHATeIbcTBOM Poccuiickoit denepanun. Tak,
HarnpuMep, B Poccuiickoit Denepani n3aMeHEeHNE TPpakIaHCTBa, MECTa K-
TETBCTBA, MECTa ITPEObIBAHIS OMHIM M3 CYIIPYTOB HE BIMSICT Ha IIPaBOBOE IT0-
noxenune apyroro. CornacHo cT. 8 MenepanbHoro 3akona ot 31 mag 2002 r.
Ne 62-D3 «O rpaxapanctse Poccuiickoii Penepariny» 3aKII0YEHAE WU pac-
TopKeHUe Opaka Mexay rpaxaannHoM Poccuiickoit denepariy 1 TUIIOM, He
AMEIOIINM rpaskmaHcTBa Poccniickoit Denepaliii, He BJIeUeT 3a CO0O0M M3MEeHE -
HMe TPaKIaHCTBA YKa3aHHBIX JIMIL. MI3MeHeHUe TpaXkIaHCTBa OOHUM U3 CYTIPY-
TOB He BJIeUET 3a 0001 M3MEHEHNE TpaXkKIaHCTBA IPYTOTO CYIIPYTa.
CeMeHBIM KOIEKCOM 0C000 PETYIUPYIOTCS BOIIPOCH 3aKTIOUCHUS Opad-
HOTO IOTOBOPA M COTTIAIIeHUS 00 yIutaTe aTuMeHTOB. Cympyru, He UMeToIe
00IIIeTo IrpakIaHCTBA M COBMECTHOTO MECTa SKUTEIIBCTBA, MOTYT M30paTh 3a-
KOHOOATEJIbCTBO, TTOUIeKAIIee TPUMEHEHUIO K X OpagHOMY JOTOBOPY. DTO
IIOJKHO OBITH IIPEIyCMOTPEHO B joroBope. CyIpyru MOTYT U30paTh 3aKOHO-
JaTeJIbCTBO JIIOOOM CTpaHBI, a HEe TOJIbKO TeX CTPaH, IpakaaHaMU KOTOPBIX
OHM SIBJISIIOTCS MJIM B KOTOPBIX OHU TIPOXMBAIOT. TpedoBaHUs K (hopMe T0-
rOBOpA ITOMUMHSIOTCS 3aKOHOIATEIbCTBY TOI CTPaHBI, IIIe OH COBEPIIACTC.
W HBIC KOJTTM3NOHHEIE IIPUBI3KI MOTYT OBITh IIPEIYCMOTPEHBI MEXKIY-
HapoOIHBIMU moroBopamMu. B wactHOcTH, KOoHBeHIIMS O mpaBe, mpuMe-
HUMOM K peXumMam cobctBeHHocTH cyrpyros (aara, 14 mapra 1978 1.)',

1 o o
Poccuiickas Depepalivis He yyacTByeT B faHHOW KOHBEHLIMM.
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YCTaHABJIMUBAET, UTO PEXKUM COOCTBEHHOCTU CYINPYIOB PErYJIUPYETCS BHY-
TPEHHUM IPaBOM, OIpPeaeIeHHBIM cynipyramu a0 opaka. [Ipu aTom cynpy-
' MOTYT OTIPeNeJISITh TOJIbKO OJHO MPaBo, KOTOPOE MPUMEHSIETCST KO BCei
UX COOCTBEHHOCTHU:
1) mpaBo I060TO TOCYHAPCTBA, TPAXKIAHMTHOM KOTOPOTO SIBIISICTCST OTWUH
U3 CyNPYroB BO BpeMs TAKOTO OIpee/IeHUS;

2) IIpaBO TOTO TOCYIapCcTBa, B KOTOPOM OIWH U3 CYIIPYTOB MMEET CBOE

00BIYHOE MECTOXMUTEIBCTBO BO BPEMS TAKOTO OIpeaeIeHNS;

3) mpaBo rocymapcTba, B KOTOPOM OIMH U3 CYIIPYTOB IIPHOOpeTacT HOBOE

MECTOXUTEIbCTBO MOCe Opaka.

ITynkr 2 ct. 27 JoroBopa Mexay Poccuiickoit ®enepanyeit 1 DCTOH-
cKoil Pecriy611Ko¥i 0 TpaBOBOIi TOMOIIM 1 TTPABOBBIX OTHOIIIEHUSIX 110 rpa-
KIAHCKKMM, CEMEMHBIM U YroJ0BHBIM AenaMm (Mocksa, 26 suBaps 1993 r.)
YCTaHaBAMBAET KOJIM3UOHHYIO TIPUBS3KY K 3aKOHY CTpaHbl rpakJaHCTBa.
Eciu onuH 13 cynpyroB NpoKMBaeT Ha TEPPUTOPUM OHOM JloroBaprBaio-
meiicss CTOpOHBI, a BTOPOU — Ha TeppUTOpUHU Apyroit JJoroBapusalomieii-
cst CTOpOHBI ¥ IPUTOM 00a CyIIpyra UMeIOT OIHO M TO Xe IPaXkIaHCTBO, TO
HX JIMIHBIC ¥ UMYIIIECTBEHHBIC IIPaBOOTHOIICHUS OIIPEACIISIIOTCS 3aKOHO-
maTterbeTBOM Toit JloroBapmuBatomeiicst CTOPOHBI, TpaxkaaHaMU KOTOPOM
OHU SIBJISIIOTCSI.

PasHble nipaBoOBbIE PEXUMBI TTPETYCMOTPEHBI B OTHOILLIEHUY UMYIIECTBA
CYIpYroB, HAXKUTOTO B Nepuoa 0paka. HekoTopble UMYIIECTBEHHbIE 1 JIAY-
HbI€ HEMMYIIECTBEHHbIE OTHOIIIEHUS CYTIPYTOB MOJIPOOHO ypeTyJIMPOBAHbI
B OTHMX CTPaHaX 1 HE peryaupyloTcs B Apyrux. Hampumep, B CBsI3U C MpUHSI-
THEM 4acTH 4eTBepToil ['paxkmanckoro kongekca P® Obuta gomosHeHa cT. 36
CK P® monoxkeHrEM 0 TOM, 9TO UCKITIOUUTEILHOE TIPAaBO HA Pe3yIbTaT MH-
TeJJIEKTyaJIbHOU AEeSATeIbHOCTU, CO3IaHHbIA OMHUM M3 CYPYroB, IpUHAI -
JIEXKUT aBTOPY TaKOTO pe3yiabTaTa (II. 3).

3a pybekoM TpaBa CYIIPYroB B OTHOIIECHUM PE3yIbTaTOB MHTEUICKTY-
aJIbHOM IesITeILHOCTH YPETYIUPOBaHBI OoJee moapooHo. Tak, ct. L. 121-9
Komekca mHTemIeKTYaabHO coocTBeHHOCTH PpaHIINY ITpeayCcCMaTpUBacT,
YTO MpPaBO PACKPBITh MPOU3BEAECHUE, OMPEACIUTD YCIOBUS €r0 NCMOb-
30BaHMSI U OXpPaHbl €ro LEeJOCTHOCTU OCTAeTC MPpUHALIEXAIIUM CYIpy-
Ty, KOTOPbIH SIBJSIETCS aBTOPOM, WJIM CYINPYTY, KOTOPBIM Mpuobdpes Takue
mnpaBa. DTO MPaBO HEe MOXKET BXOIUTH B IIpUIaHOE, IIPHUOOPETaThCS KaK 00-
11Iee UMYIIECTBO, a BIOCAEACTBUY MPUOOpETaThCs KaK 00l1llee MMYILECTBO.
JleHeXXHbIe T10XObl, MoJaydyaeMble OT UCIOJIb30BaHUS MTPOU3BEACHUS UH-
TeJUIEKTa WU OT MOJHOW MJIM YaCTUYHOM YCTYINKM IMpaBa Ha UCIOJIb30-
BaHUeE, PETYJMPYIOTCS OOIIMMM HOpMaMU 3aKOHA, MTPUMEHUMOTO K Opay-
HBbIM OTHOILIEHUSIM, €CJIU TOJbKO OHU MPUOOpPETEHBI BO BpeMs Opaka; To
Ke camMoe MpUMeHseTcs K cOepexXeHusIM, clieJJaHHbBIM Ha OCHOBE TaKOro
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pacuera'. Cratbg 458 I'paxgaHckoro kKogekca KsebGeka ompeneiser, 4To
IIpaBa Ha MHTEJIJICKTYAJbHYIO ¥ IPOMBIIIJICHHYIO COOCTBEHHOCTD SIBIISIIOT-
CsI IMIHBIM UMYIIIECTBOM, HO BCE BO3HUKAIOIINE M3 HUX IUIOIBI M TOXOMIbI,
TIPUIUTAIOIINAECS WU TTOTYICHHBIC BO BpeMsI IEMCTBUS peXXnuMa, — IIpruoo-
PETEHHBIM, T.¢. OOIINM, UMYIIICCTBOM.

Ciemyet y4ecTbh, YTO CYIIPYTH B OTHOIICHUSX, BOSHUKAOIIINX IT0 TTOBOIY
PE3YJIBTaTOB MHTEIUICKTYAIBHOI IeITeTBHOCTH, SIBIISTIOTCS Pa3HBIMU CYOb-
eKTaMHM TIPAaBOOTHOIICHUI U TTOCKOJIBKY UCKITIOUNTENIbHBIC TIpaBa TIpUHAI-
JIeXXaT CO3IaTelio TaKUX Pe3yJbTaToB, TO B OOIIEe COBMECTHOE MMYIIIECTBO
CYIIPYTOB MCKITIOUNTEIbHBIC TIpaBa He BXOIST. B TO 3Xe BpeMsI CyIIpyT MOTYT
IprOOPECTH MpaBa Ha MCIIOIb30BaHNE 00BEKTA B CHITY JIOTOBOpA WM yKa3a-
HUS 3aKOHA, HATIPUMEP B CHJIy COaBTOPCTBA WIIA TP IIPUOOPETCHUH IIpaBa
Ha ITOJTyYCHHE TTaTeHTa.

ITpousBogHBIC NCKIIOUNTEIBHBIC TIPaBa MOTYT BXOAUTh B COCTaB UMY-
IIIeCTBA CYIIPYTOB U COOTBETCTBEHHO YIMTHIBATHCS TIPU pa3ieic MMYIIIeCTBa,
a TaKKe TIpYA IPUMEHEHNN KOJUTM3MOHHBIX HOPM, OTCHIIAIOIINX K POCCHUIA-
CKOMY 3aKOHOJATEILCTBY TP OTIPEISICHIHN peKMa NMYIIECTBA CYIIPYTOB.

Ha3zBanHbIe BRIBOABI HAIIUIM OTPaXKeHNUeE B 1. 88 moctaHoBIeHUs [1neHyma
BepxoBHoro Cyna P® ot 29 mas 2012 1. Ne 9 «O cymeOHOI mpaKTHKe I10 JIe-
JIaM O HacJieJOBaHMI», COTJIACHO KOTOPOMY MCKITIOUMTENIFHOE ITPaBO Ha pe-
3yJIbTaT MHTEJUICKTYATbHOM NeSITCIbHOCTH, CO3NAHHBIN OMHUM U3 CYIIPYTOB,
HE BXOIUT B 00IIIee MMYIIECTBO CYIIPYTOB, a MCKITIOUNTEILHOE ITPaBO Ha pe-
3yJIbTaT MHTEJUICKTYATbHON NesSITeIPHOCTH, IIPUOOPETEHHOE 32 CUET OOIIINX
JIOXOMIOB CYIIPYTOB 110 JOTOBOPY 00 OTUYKICHUN TAaKOTO IpaBa, SIBISICTCS NX
OOIIIMM UMYIIIECTBOM (€CITM MHOE HE YCTAaHOBIICHO JOTOBOPOM).

§ 3. PonutesibCKiie MPABOOTHOUIEHHS C YYACTHEM HHOCTPAHHBIX JIUIL
M JIiIL 0e3 rpakaaHcTBa

OcHOBHOIL KOAAUBUOHHOU NPUBSIZKOLL, ONPeOesiouel 3aK0H00amenbcmeo, pe-
eyaupyrowee npagoomMHOUeHUs: N0 YCMAHOBAEHUIO U OCNAPUBAHUI) OMU08CMEA,
A6451eMCsi NPUBA3KA K 3aKOHO0amenbcmay 20cyo0apcmea, epaircoaHuHoM Komo-
poeo aeasemcs pebernok no poxcoeruio (1. 1 cr. 162 CK). AHanornuHbie KOJ-
JIM3NOHHBIE TIPUBS3KYU COMEPKATCSI U B MEKITyHAPOMIHBIX JIOTOBOPAX, Y4aCT-
HUIIEH KOTophix sBisieTcst Poccuiickass Denepaiiust, B yacTHOCTH, B CT. 31
Munckoit KonBeHnu. CoracHo cT. 34 KummHeBckoilt KOHBEHIIUU O TIpa-
BOBOI IMMOMOIIIM ¥ MPABOBBIX OTHOIIEHUSX MO TPAXIaHCKUM, CEMEWHBIM
U YTOJIOBHBIM JieJlaM YCTaHOBJICHUE W OCIIapUBAHUE OTIIOBCTBA WJIW MaTe-

" CM.: MoouuGuxun JI. . 3aKOHOIATEILCTBO 3apy0eKHBIX CTPaH M0 aBTOPCKOMY TTPaBy U CMEX-
HbIM mpaBaM. M., 2002. C. 299—300.
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PUHCTBA OCYIIECTBIISTIOTCS 110 3aKOHOmaTeIbCTBY JloroBapubarorieiicss Cto-
POHBI, TPaXKIAHMHOM KOTOPOI1 SIBIIICTCSI peOCHOK, a IIPU HEBO3MOXHOCTHU
OIIpeeNIeHHUs €T0 IMPUHAIICKHOCTHU K TPAXKIAHCTBY — IO 3aKOHOIATCIBCTBY
HoroBapuBarorieiicss CTOpOHBI, TPaXKIaHWTHOM KOTOPOIT peOCHOK SIBIISICTCS
IO POXKICHUIO. B CBSI3M C 3TUM BaXHBIM SIBJISIETCS OIpeAc/ICHIe TpaXkKIaH-
cTBa pebeHKa, KOTOPOE YCTAHABIMBACTCSI B COOTBETCTBUY C BHYTPEHHUM 3a-
KOHOIATEILCTBOM TrocynapcTBa. Tak, B Poccuiickoit @emepaiiy BOIIPOCHI
IIPUOOPETECHMS TpaskIaHCTBa IeThbMU peryanpytorcs Koncturyimeit PO, ®e-
JepajibHbIM 3aKOHOM OT 31 mast 2002 1. Ne 62-D3 «O rpaxnaHcTBe» (aajiee —
3akoH o rpaxnaHcTse). CornacHo ct. 6 Koncruryuuun P® poccuiickoe rpa-
JKIAHCTBO IIPMOOPETACTCS U MPEKPAIIACTCS B COOTBETCTBUM C (heIepaTbHbIM
3aKOHOM, SIBJIICTCSI SAMHBIM M paBHBIM HE3aBUCHMO OT OCHOBAHMIT TIPHO0-
petenus. Kaxmprii rpaxknannH Poccuiickoit Penepant o061agacT Ha ee Tep-
PUTOPHH BCEMU IIPpaBaMU M CBOOOIAMM 1 HECET paBHBIC 00SI3aHHOCTH, TIPEI-
ycMmotpenHbie Koncturynueit PO.

I'paxxmanua PP He MOXeT OBITh TPOM3BOJIHHO JIMIIICH CBOETO TPakKIaH-
CTBa WU TIpaBa U3MEHUTH €TO.

B cooTBeTcTBUM cO CcT. 12 3aKOHA O TpakIaHCTBE PeOSHOK MPUoopeTa-
eT rpaxmaHcTBo Poccuiickoit demepalinut 1o poKICHUIO, €CIM Ha IeHb PO-
XKIEeHUsT peOeHKa:

a) o0a ero poguTelNsl WIN eAUHCTBEHHBIN €T0 POAUTENIh MMEIOT Tpa-

KnaHcTBO Poccuiickoit demeparinm (He3aBUCUMO OT MecTa POXIe-
HUS pebeHKa);

0) OomWH M3 ero poIUTesIeii MMeeT rpaxkmaHcTBo Poccuiickoit deneparu,
a IPyToil pOOUTENb SIBIIACTCS JIMIIOM O€3 TpakIaHCTBa, WU IIpU3HAH
0E3BECTHO OTCYTCTBYIOIINM, MJIM MECTO €TO HaXOXICHUS HEM3BECT-
HO (HEe3aBHCHMO OT MeCTa pOXICHHS peOcHKa);

B) OIWH M3 €TO pOAMTENICH NMeeT rpaxkmaHcTBo Poccuiickoit demepaiinm,
a IPYToil POOUTEIIb SIBJISIETCSI MTHOCTPAHHBIM IPasKIaHUHOM, TIPU YCITO-
BUU, 9YTO pPeOCHOK pommiics Ha Tepputopuu Poccuiickoit Menepanmu
OO0 €CJIM B MTHOM CJIydae OH CTaHeT JIMIIOM 0e3 TpakIaHCTBa;

r) oba ero pomuTes, IPOXUBaIIre Ha Tepputopun Poccuiickoit PDe-
Iepaluu, SIBJISTIOTCS MHOCTPAHHBIMU TpaxkIaHaMU WU JTWIIaMu 0e3
IpaXXIaHCTBa, IIPU YCIOBUM, YTO PeOCHOK POIMIICS HA TEPPUTOPUN
Poccuiickoit @eneparinm, a TocyaapcTBa, rpakaIaHaMy KOTOPBIX SIB-
JISTIOTCSI €TO POIUTEIN, HEe TIPEIOCTABIITIOT €My CBOE TPaKIaHCTBO.

B cootBercTBUM € 1. 2 ¢T. 12 3aKOHA O Tp:KOAHCTBE PEOCHOK, KOTOPBIMA
HaxomuTcs Ha Tepputopuu Poccuiickoit demepaniniu m poguTeIn KOTOPO-
T'O HEM3BECTHHI, CTAHOBUTCS TpaxkmaHNMHOM Poccuiickoit @emeparinu B CIIy-
4yae, eClIM POAUTEIN He OOBIBSITCS B TEUCHUE IIECTH MECSIIEB CO ITHS €Tro
OOHapyXeHUsI.
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PebeHok, ponuBimiicst Ha Teppuropuu Poccuiickoit Penepariim, He TIpH-
o0peTaeT poCcCUiicKoe TpakIAaHCTBO Taxe B TOM CJIydae, €CJIi eMy He TIpe-
IOCTaBIISIETCST TPAXKIAHCTBO IPYTOTO TOCYAAPCTBA, TIPU HAIMIUN CIICAYIO-
II1X YCJIOBUIA:

— €T0 POIMTENIN SIBJISIOTCS MHOCTPAHHBIMY TpaXIaHAMU WJIU JINIIAMUT

0e3 rpaXkJIaHCTBa;

— pomMTeIM He IMPOXWBAIOT Ha Tepputopuu Poccuiickoit Memepaiinm.

st mprmoOpeTeHMS WIIH TIpeKpalieHus TpaxknancTBa Poccuiickoii Dexe-
panmu pebeHKOM B Bo3pacTe oT 14 o 18 jrer HeobxoamMmo ero cornacue. I'pa-
KnaHcTBO Poccuiickoit demepanmy peOeHKa He MOXET OBITh IIPEKPaIIeHo,
€CJIV B pe3ysIbTaTe IIpeKpamieHus rpaxaancTBa Poccniickoit Menepanin oH
CTaHeT JINIIOM 0e3 rpaxkgaHcTBa. [ paskmaHcTBO pebeHKa He M3MEHSICTCS TIPU
W3MEHEHUHU TPaXKIaHCTBA €T0 POIMTEINICH, TUIIEHHBIX POOUTEILCKUX TIPaB.
s n3aMeHeHNs TpaXkaIaHCTBa peOeHKa He TpeOyeTcs coriache ero poanuTe-
JIEH, JIMILIEHHBIX POAUTEIBCKUX TTPAB.

BormpocaM rpaxkmaHcTBa IeTeil MOCBSIIEH PsIT MEXKIYHAPOIHBIX JOTOBO-
poB. B cooTBeTcTBIM ¢ MexXIyHapOTHBIM ITAKTOM O TPaXXTAHCKUX W TTOJIH -
tueckux pasax (Heto-Mopk, 19 nexadpst 1966 T.) Kaxmblii pe6eHOK MMeeT
IIpaBo Ha IIpUOOpPEeTeHNEe TpaxkmaHcTBa. B cooTBeTcTBNM co cT. 3 [lekmapa-
LMK IpaB pebeHKa (rmposo3riaiieHa Pesosonneit Ne 1386 (X1V) 'eHepaib-
Hoit Accambierr OOH ot 20 Hos10pst 1959 T.) peObeHKY ¢ eT0 pOKICHUS IO~
JKHO TIPUHAUIEKATh TPaBO Ha MM 1 TPaXKIaHCTBO.

Cormamenue mexny Pecrryonmkoit benapycen, Pecrryonmkoit Kazaxcran,
Keipremckoii Pecriyonkoit u Poccuiickoit @eneparnmeit 06 yIrpoImeHHOM I0-
psiIKe MpUOOpEeTeHNSI IpaXKIaHCTBA 3aKIoueHo B Mockse 26 (eBpaist 1999 r.

Ocoboe BHUMaHME yIeIseTCs B 3aKOHOAATEICTBE BOBMOXHOCTH PeOCH-
Ka IMproOpecTH IBOMHOE TpaxkmaHCcTBO. Tak, B coOTBeTCTBHH cO cT. 3 Corta-
meHus Mexxay Poccuiickoit @eneparneit 1 TypKMEHHCTaHOM 00 yperyJim-
pPOBaHUHM BOIIPOCOB IBOMHOTO IpakaaHCTBa (Amxadam, 23 gekadps 1993 1.)
IIeTU, KaXKIBIA U3 pOAUTENICH KOTOPBIX MMEII HaA MOMEHT POXICHMS peOeHKa
rpaxkxgaHcTBoO 00erx CTOPOH, IPUOOPETAIOT C MOMEHTA POXKICHMS TPaKIaH-
ctBO 00enx CtopoH. JIo TOCTIKEeHMST STUMH AeTbMHU 18-7IeTHETO Bo3pacTa
MX POIUTENIM MOTYT BBIOPATh UM I'paXJaHCTBO OAHOI 13 CTOPOH MyTeM OT-
Kaza OT TpaxmaHcTBa Apyroit CTOpoHBI B pOpMe COBMECTHOTO ITMCHhMEHHO-
TO 3asIBIICHUSI.

B cirygae ecnii omuH U3 poguTeIIeit yMep WM JTAIICH POIUTEIbCKIX ITPaB
IO TOCTUKCHMST peOCHKOM 18-JIeTHero Bo3pacTta, IpaBo BEIOOpA TpakmaH-
cTBa peOeHKa COXpaHsIeTCs 3a IPYTrUM poauTeaeM. B ciydae eciim 06a ponm-
TeJIST TIPUOOPETAIOT IpakaaHCTBO 00enx CTOPOH WM Y HUX IpeKpaliacTcs
rpaxxgaHcTBo 0oenx CTOPOH, TO COOTBETCTBEHHO M3MEHSIETCS IPaskIaHCTBO
IeTel, He JOCTUTIIHNX 18-7eTHero Bo3pacTa. B ciydae ecimm y 00oux pomure-
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JIei TIpeKpalaeTcs TpakaaHcTBO oqHoM CTOPOHBI M COXpaHsSIeTCs TpaskaaH-
cTBO npyroit CTOpoHHI (OIHO U TO XK€ UIST O00MX POIUTENICIT), TO COOTBET-
CTBEHHO M3MEHSIETCS IPaXAaHCTBO AeTei 10 18 jet.

B ciygae ecim y omHOTO M3 pomMTeNel, UMEIOIIEro TPaKIaHCTBO 00EHX
CTOopOoH, IpeKpaliacTcs TpakaaHCTBO omHOM n3 CTOPOH, TO TPakIaHCTBO
stoit CTOpPOHHI I AeTeit 1o 18 jeT ompenesnseTcs MICEMEHHBIM COTJIAIIIe-
HHEeM ponuTteseii. isMeHeHre rpakaaHCTBa IeTeil B Bo3pacte oT 14 mo 18 et
OCYIIECTBIISICTCS TOJBKO C MX ITMCEMEHHOTO COTJIACHSI.

Crarbst 162 CK P® He onpenensieT 0cCOOEHHOCTH YCTAHOBIEHUS 1 OCTIa-
pUBaHMS OTIOBCTBA MIPY HAJIMYNHU Y peOCHKA IBOMHOTO TpakaaHCTBa. Bu-
IMO, B 3TOM CJIydae eCTh OCHOBAHMSI IJIsT IIPUMEHEHUS T10 aHAJIOTHH II. 3
cr. 156 CK P®, corimacHO KOTOPOMY, €CJIM JINLIO HApsSIAy C TPakIaHCTBOM
MHOCTPAHHOTO TOCYyIapcTBa MMeeT TpaxkmaHcTBo Poccuiickoit denepanmm,
K YCJIOBUSIM 3aKJIIOUCHUS OpaKa IIpUMEHSIeTCsI 3aKOHOIaTeIbcTBO Poccmii-
ckoit @emeparym. [1py HaTMIMM y TMIia TpaskIaHCTBA HECKOJIBKIX MHOCTPaH-
HBIX TOCYIAPCTB IIPUMEHSIETCS I10 BEIOOPY TAHHOTO JINIIA 3aKOHOAATEIECTBO
OIIHOTO M3 3THUX rOCYIapCTB.

Ilopsidox ycmaroéaerus uau ocnapuéarus omyoecmea Ha meppumopuu Poc-
cutickoit Pedepayuu onpedensemces 3axonodamenscmeom PD. OpraHbl, pac-
CMaTpHUBAIOIINE TaHHBIC BOIIPOCKHI, 3TO OPTAaHBI 3aITMCH aKTOB IPasKIAHCKOTO
COCTOSTHUSI — TIPHM TOOPOBOJILHOM IIPU3HAHUM U CYI — B ClIy4dae IIPUHYIN-
TEJIBHOTO TIPU3HAHUS WJIN OCIIApWUBaHUS OTLOBCTBA. Ecam pogurean mpo-
JKMBAIOT 3a TIpeaenamu Poccuiickoit demepaiit 1 XOTsI OBI OTWH M3 POIM-
TeJIeit saBisieTcs TpaxkmanuHoM Poccuiickoit Denepaiinul, TO B TeX CIIydasix,
Koraa 3akoHomaTesIbcTBoM P® morryckaeTcst ycTaHOBJICHHE OTIIOBCTBA B OP-
raHax 3arca, OHi MOTYT OOpaTUThCS B POCCUIICKOE TUTIIIOMATUYECKOE TTPEI-
CTaBUTEJILCTBO WJIN KOHCYJIBCKOE YIPEKICHHUE.

3aKOHOIATEIHCTBO PAa3HBIX TOCYIAPCTB IT0O-Pa3HOMY PETYINPYET ITPaBOBBIC
OTHOIICHUS MEXIY POIUTEIISIMA U IEThMU, B TOM YHCJIC IMIHBIC HEUMYIIIE-
CTBEHHBIC U MMYIIIECTBEHHBIC ITpaBa peOeHKA, ITpaBa U 00SI3aHHOCTU POIH-
TeJIeii, OTBeTCTBEHHOCTD 3a MX HapyIlIeHue U T.1. Tak, Harmpumep, B TaiiBa-
He yiiIb B 1997 1. 3aKOHOIATEIbHO OTMEHEHO ITPAaBHIIO, COTIIACHO KOTOPOMY
peOEeHOK TOKEeH OBIT OpaTh (haMUJIIIO OTIIA (TeTIepPh 3TO PEIIaeTCs IT0 yCMO-
TPEHUIO 00OUX POIUTEIICH).

s ormpeaeneHns 3aKOHOIATEIBCTBA, ITOIIeKAIIeTo IIPUMEHEHHIO, He-
00XOIMMO PYKOBOACTBOBATHCS KOJTM3MOHHBIMU ITPUBsSI3KaMu. Tak, 1o poc-
CHIICKOMY 3aKOHOIATEIBCTBY K pOOUMeNbCKUM NPABOOMHOUEHUSIM, 8 MOM YUC-
e ANUMEHMHbIM 00513amenbcmeam, NPUMEHIOMes caedyrujue KoANU3UOHHble
NPUBSZKU:

— B IIEPBYIO OUEPEIOb — 3AKOHOOAMenbCmeo 20¢cyoapcmaea, ede podumenu

U demu umerom co8MecmHoe Mecmo JCUMmenbCmea,
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— BO BTOPYIO OYepeb ITPU OTCYTCTBUYM COBMECTHOTO MECTa SKUTCIIBCTBA —
3aKOHOJIATETLCTBO TOCYNAPCTBA, IPAKIaHMHOM KOTOPOTO SIBJISIETCS
pebeHoK;

— KpOMe TOTO, o TpeOGOBaHUIO UCTIIA (HAalpUMep, MaTepH, T0 3asiBiie-
HUIO KOTOPOIT B3LICKMBAIOTCS AIMMEHTHI) MOXKET OBITH IIPUMEHEHO 3a-
KOHOJIATEeJIbCTBO TOCY/IapCTBa, Ha TEPPUTOPUN KOTOPOTO TIOCTOSTHHO
nmpoxkuBaeT pedbeHok (c1. 163 CK).

AJIMMEHTHBIE 00513aTeJIbCTBA COBEPIICHHOJETHUX NETEi B TTOJIb3Y POIM-
Teseil, a TakKe aTMMEHTHBIC 00s13aTe/IBCTBA IPYTUX YICHOB CEMBH OTIPEICIISI -
FOTCST 3aKOHOMIATEeTLCTBOM TOCYIapCTBa, Ha TEPPUTOPUU KOTOPOTO YKa3aHHbIE
JINIIA UMEIOT COBMECTHOE MECTO XUTeJbCTBa. [Ipy OTCYyTCTBUU COBMECTHO-
IO MECTa XUTEJIbCTBA TaKKUe 00s13aTeIbCTBA OMPEICIISTIOTCS 3aKOHOIATE b~
CTBOM TOCYIApCTBa, TPaKIaHMHOM KOTOPOTO SIBJISICTCS JIMIIO, TIPETCHIYIO-
1ee Ha rojydeHue amumeHToB (cT. 164 CK).

B3bickaHMe aTMMEHTOB MPOU3BOAUTCS TaKXKe C aIMMEHTOILIATEIbIIMKA,
BbleXaBIIero 3a npenenbl Poccuiickoii ®@eaepanyu. B3pickaHue alMMEHTOB
TIpH BEIE3[Ie JOJDKHUKA B MHOCTPAHHOE TOCYIapCTBO HA ITOCTOSIHHOC XKH-
TEJBCTBO, pabOTY WU IIJIST TIPOXOKACHUSI BOGHHOM CIIyXXObl B BoopyskeH-
HbiXx Custax P®, npyrux Boiickax 1 BOMHCKUX (DOPMUPOBAHUSIX OTIPEILIIsIeT-
cs1 CeMelHBIM KonekcoM. McromHeHrne MHOCTPaHHBIX CYIeOHBIX peIIeHU
TIPOM3BOIUTCS B COOTBETCTBUU C MEXKIYHAPOIHBIMH JOTOBOPAMU O B3aMM-
HOM WCIIOJTHEHUM CYIeOHBIX aKTOB. XOIaTallCTBO O MPUHYIUTEIHHOM HC-
MOJTHEHUU Ha Tepputopun Poccuiickoit @eaepaiiuu pelreHuss MHOCTpaH-
HOTO CyJa MOXET OBITh MIPEIBSIBICHO UCXOISI U3 XapaKTepa 1 0COOCHHOCTEM
AJIMMEHTHBIX 00513aTEJIBCTB B JIIO0OI TTeprOa BPeMEHHM, Ha KOTOPHII TIPUCY-
KIIEHBI aTMMEHTHI, JI0 COBEPIIIEHHOJIETUST peOeHKA, YTO TTOATBEPXKIACHO U CY-
JIeOHOM MPaKTUKOI .

WHbIe KOJTU3MOHHBIC TTPUBSI3KU MOTYT OBITh IIPEAYCMOTPEHBI MEXKIY-
HapOIHBIMU JIorToBopaMu. Tak, coryracHo cT. 32 MuHckoii KouBeHum CHI'
MPaBOOTHOIIICHUST POAUTENIEH U IeTel OMPEAeISTIOTCS 110 3aKOHOIATEIbCTBY
Horoapupatonieiicss CTOpOHbI, Ha TEPPUTOPUU KOTOPOI ITOCTOSTHHO MTPOKM -
BaroT AeTh. 1o mesam o B3bICKAaHUM aTUMEHTOB C COBEPIIICHHOJICTHUX JAeTei
TIPUMEHSIETCS 3aKOHOAATeIbCTBO JloroBapuBarotieiicss CTOPOHBI, Ha TePPH-
TOPUU KOTOPOI MMEET MECTO KUTEJILCTBA JIUIIO0, TIPETeHIYIOIIee Ha MOoJTyde-
HMe aTuMeHTOB. [10 nei1aM o MpaBOOTHOLICHUSIX MEXXIY POIUTEISIMU U IETbMU
KoMmIieTeHTeH cya JloroBapuBaroriieiics CTOpOHBI, 3aKOHOIATETECTBO KOTOPOI
TIOUTEKUT IIPUMEHEHMUIO.

! Omnpenenenue BepxoBHoro Cyna P® ot 29 Hos6ps 2005 r. Ne 70-I'05-19 // CIIC
«Koncynbrantllitoc».
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I[MoMUMO KOJUIM3MOHHBIX HOPM CEMEWHBIE TTPAaBOOTHOIIEHUS ¢ WHO-
CTPAHHBIM 3JIEMEHTOM PETYIUPYIOTCS U YHUPUIIUPOBAHHBIMU MaTepUaIb-
HBIMM HOPMaMHM, COIEPKAIIUMUCS B Pa3IMIHOTO pPOIa MEXIYHAPOITHBIX
mporoBopax. Tak, Hal[puMep, B COOTBETCTBUH CO CT. 2 MOCKOBCKOTO COTJIa-
meHus ctpad CHI ot 9 cenTsaopst 1994 1. «O rapaHTHsIX IpaB IpakaaH B 00-
JIACTH BBITIIATHI COIIMAIBHBIX TTOCOOMI, KOMITEHCAIIMOHHBIX BBITIIIAT CEMBSIM
¢ IETHbMU U aTUMEHTOB» Kaxmas u3 JJorosapusaromuxcsas CTOpOH Ha CBOEi
TEPPUTOPUH He OYIET YCTaHABINBATH KAKUE-TN00 OTPaHNYEHUS 110 TIPH-
3HaKy rpaXkJaHCTBA Ha IOJIyueHHUE rapaHTUPOBAHHOM rOCyIapCTBEHHOMI
COLMAJIbHOM IMOMOILM JIMLAM, UMEIOIIUM aeTeil. ['apaHTupoBaHHast rocy-
JapCTBEHHAasl COLIMaIbHasl [IOMOILb IpaxkaaHaM, UMEIOLIUM AeTei, ocylie-
CTBIISIETCS B IOPSIIKE, YCTAHOBIEHHOM HALIMOHAILHEIM 3aKOHOIATETLCTBOM
Horosapusaroieiicss CTOPOHBI, HA TEPPUTOPUU KOTOPOI IIPOXKUBAET pebe-
HOK C OTHMM U3 POIUTENEN.

§ 4. OTHOIIEHHS 10 TOBOIY YCTPOMCTBA JIeTell, 0CTABIINXCS 0€3 MoneYeHus
ponuTeJieii, ¢ y9acTHeM HHOCTPAHIEB ¥ JMII 0e3 rPaKIancTBa

Poccuiickoe mpaBo He COMEepKUT KaKUX-JTN00 CIIeIINATbHBIX MaTePUATThb-
HBIX WY KOJUTM3MOHHBIX HOPM, PETYIMPYIONIINX BRISIBICHUE M YUICT JETei,
OCTaBIIMXCS 03 IMOTICUCHUS POAUTENICH, €CIIM 3TH OTHOIICHUS OCTIOXKHEHBI
MHOCTPaHHBIM 3JIeMeHTOM. Poccuiickasg Demepalinst He y9acTBYET B KAKMX-
MO0 COTJIAIICHUSX, KOTOPHIE OTNPEIEIISIA OBl TTOPSIIOK TAKOTO BBHISIBIICHUS
B cIydac HaJIW4Us pa3HOTO IPakaaHCTBA CTOPOH CEMEHBIX IPaBOOTHOIIIC-
HUI WY yCTaHABIMBAJIN OB IPUMEHUMOE K YKa3aHHBIM OTHOIIICHMSIM IIPaBo.

IMonoxenmus ct. 122 n 123 CK P® He cBI3BIBAIOT ITPOBEICHNIE YCTAHOB-
JICHHBIX MU TIPOLIEAYP C POCCUMCKIM TPaXkIaHCTBOM AeTeid. 3 aToro cremy-
€T, UTO BHE 3aBUCHMOCTH OT IpakIaHCTBa peOeHKa, OCTaBIIErocs 6e3 Iore-
YEHUST POOUTEJICH, erO BEIIBICHUE U YIET OCYIIICCTBIISTIOTCSI B COOTBETCTBUU
¢ 3aKoHOHaTeNbcTBOM Poccuiickoit @enepanun (lex fori) B Iopsake, TIpemy-
cMmotpeHHOM T71. 18 CK P®, ®enepanbHbIM 3aKoHOM «O TOCYIapCTBEHHOM
0aHKe MaHHBIX O IETSIX, OCTABIINXCS Oe3 ImonedeHusT poauteneit», [opsm-
KOM (hOpMUPOBAHUS, BEICHUS 1 UCIIOIH30BaHUS TOCYIapCTBEHHOTO OaHKa
JAHHBIX O IETIX, OCTABIINXCS 0€3 ITOMEYEeHNS POIUTENEH', a TAK:Ke MHBIMU
HOPMAaTUBHBIMU ITPABOBBIMU aKTaMH.

Br16op popm ycTpolicTBa 11T IeTeil, BEIIBICHHBIX Ha TeppuTopun Poc-
cuiickoit Penepaiiy ¥ YITEHHBIX B KAUECTBE OCTABIIMMXCS 0O€3 TTOTICYCHMS
ponuTteneii, B coorBeTcTBUM ¢ 1. 1 ¢T. 121 CK P® ocymecTBigercs opra-

1
IMpuka3z Muno6pHayku Poccun ot 17 deBpans 2015 r. Ne 101 «O6 yrBepxkneHun Iopsiaka
(opMupoBaHUsl, BeACHUSI 1 UCTIOIb30BAHMSI FOCYIaPCTBEHHOTO OaHKa TAHHBIX O IETSIX, OCTaB-
1IMXCs1 0€3 TTOMeYeHUsT POAUTENCH».
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HOM OTICKH! M TTOIIEYNUTEIHLCTBA 10 MECTY KUTEIbCTBA pebeHKa. OpraH orre-
KW 1 TIONEYUTEbCTBA BIIPaBe MPEANPUHSTh MOMBITKU BOCCOEAMHEHUS pe-
OeHKa ¢ KpOBHOI CEMbeid, €CJIM 3TO BO3MOXXHO (COOTBETCTBYIOILIME MTpaBa pe-
o6eHka nipemycmoTpeHsl ¢T. 10 u 11 Kouernumu OOH «O mpaBax pebeHKa»).

TepMuH «MeXIyHapOITHOE YCHIHOBJIEHUE» SIBIISIETCST YCIIOBHBIM U MICTTOb-
3yeTcsl B IOpUIMYECKON TUTepaType 11 0003HAUYEHMSI TPABOBOM CUTyallUH,
KOTIJIa YChIHOBUTEb M YCHIHOBJISIEMbII UMEIOT pa3Hble TpaxkaaHcTBa. Kpome
TOTO, K MEXIYHAPOAHOMY YCHIHOBJIEHUIO OTHOCST U CIy4al YChIHOBJICHUS
poccuiickux aeTeil TpakgaHaMu Poccuiickoit Denepaiiv, TOCTOSHHO MTPO-
JKMBAIOIIMMU 32 pyOEsKOM.

Yevinosnenue poccuiickux demeti UHOCMPAHHBIMU 2PAXNCOAHAMU, AULAMU Oe3
epaxcdancmea, a makace epaxcoanamu Poccuiickoit Pedepayuu, nocmosuHo
npocusarowumu 3a npedesamu meppumopuu Poccuiickoit Pedepayuu, TIpo-
U3BOJUTCS C HEKOTOPBIMU 3aKOHOAATEJIbHO YCTAHOBJIEHHBIMU OTCTYILIE-
HUSIMM OT NMPUHIIMIIA HALIMOHAJILHOTO pexKrMa, OCHOBHAs 3ajadya KOTOPhIX
COCTOUT B 00ecTnieyeHU | nmpaBa pedeHKa BOCIIUTBIBATHCS MO0 BO3MOXHOCTHU
B CTpaHE CBOETO MporcxoxXmeHus. B coorBeTcTBHM co cT. 21 KoHBeHIIHA
OOH «O mpaBax pebeHKa» «yCBIHOBIICHUE B IPYTOil CTpaHEe MOXET paccMa-
TPUBATHCSI B KAUECTBE AJIbTEPHATUBHOTO CII0co0a yXxo/a 3a pe0eHKOM, €Ciu
pebeHOK HE MOXET ObITh MepelaH Ha BOCHUTAHKWE WM IMOMEILEH B CEMBbIO,
KOoTOpas MorJia Obl 00eCcedrTh €r0 BOCIIUTAaHUE WJIM YCBIHOBJIEHUE, U €CJIU
obecrneyeHre Kakoro-jambo MmoaxXoasIilero yxona B CTpaHe MPOUCXOXIEHUS
pebeHKa SIBIISICTCSTI HEeBO3MOXHBIM». Kpome Toro, cT. 8 KoHBeHIINM rapaH-
TUPYET KaXKIOMY peOEHKY MPpaBoO Ha COXpaHEHUE CBOEU MHAWBUAYAJIbHOCTH,
BKJIIOYAsl TPaKIAHCTBO, UMSI U CeMEMHbIE CBA3U. TakuM o0pa3oM, U3bITUS
W3 TIPUHIMIIA HALIMOHAJIBLHOTO peXXMMa MPOIUKTOBAHbI B TIEPBYIO OYEPEb
3a00TOi1 00 MHTEepecax AeTeit.

Bo Bcex cityyasix yCbIHOBJIEHMST AeTe MIHOCTpaHHBIMU TpaXkIaHaMu, JIN1IA-
MU 0e3 rpaXk1IaHCTBa, a TAKXe rpaxkaaHaMu Poccun, MOCTOSIHHO MPOXUBaIO-
MU 3a TIpeaenamMu Tepputopun Poccuiickoit @enepalinm, OCIeICTBUEM
YCBIHOBJIEHUST MOXKET CTaTh Mepee3t peOeHKa Ha MOCTOSIHHOE MECTO SKUTEJIb-
CTBa B IPYroe rocynapcTBO, a TakxKe, BO3BMOXHO, CMEHa I'paxaaHcTBa. M3-
BECTHO, UTO BHYTPEHHEE 3aKOHOAATEIBCTBO OOIBIIMHCTBA FOCYAAPCTB Mpe/I-
yCMaTpUBaeT yIPOLIEHHbBIN MOPSIO0K MPeI0CTaBACHUS IpaXkK1aHCTBA IETSIM,
YCBIHOBJIEHHBIM TTOAJIAHHBIMU 3TUX rocyaapcTB. Takum o6pa3om, B BOIIpoce
00 YCBIHOBJIEHUY POCCUMCKUX AETEN MHOCTPAHHBIMU T'pakjaHAMU 3aTparu-
BaeTcs U ITyoImaIHbIi nHTepec Poccuiickoit Memepaiiin — B TOM CMBICTIE, UTO
JajibHelas cynboa pedbeHKa Mocie ero yCbIHOBJIEHUSI HAXOIUTCSI BHE I0pUC-
mukuun Poccuu. Bo3Bpanienue pedbernka B Poccuiickyio Menepalimio mocie
OTMEHBI YCHIHOBJIEHHMSI BO3MOXHO B CTy4asix, KOTOpbIE MPEAYyCMOTPEHbI Me-
XKIyHapOOHBIMU coriameHussMu. Tak, Harpumep, B cuiy cT. 15 JloroBopa me-
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xmy Poccuiickoit @enepanmeit m UtanbsgHckol Pecrydonkoit o COTpyaHM-
YeCTBE B 00JIACTH YCHIHOBJICHMS (yoodepeHus) aeTeit (mommucad B 2008 1.),
€CJI TOTO TPeOYIOT MHTEePEeCh peOeHKa, OH MOXKET OBITh BO3BpAIllcH Ha PO-
IUHY TTOCJIe OTMEHBI MHOCTPAHHOTO YCHIHOBICHMSI.

B coorBercTBuM co cT. 165 CK P®D ychiHOBIEHNE, KAK 1 OTMEHA YCBIHOB-
JIeHus, Ha Tepputopun Poccuiickoit Menepaniiy MHOCTPaHHBIMU Tpaxkma-
HaMU WJIY JIMIIaMU 0e3 TpakaaHCTBa peOeHKA, SBISIOMIETOCS IpakIaHIHOM
Poccuiickoit @eaepariunl, MpOU3BOINUTCS B COOTBETCTBUU C 3aKOHOMATEIb-
CTBOM TOCYIApCTBa, TPaKIaHMHOM KOTOPOTO SBJISIETCS YCBIHOBUTEID (TIPU
YCBIHOBJIEHUU PeOEHKA JTULIOM 6€3 rpakKIaHCTBa — B COOTBETCTBUU C 3aKO-
HOIATEILCTBOM TOCYIapCTBa, B KOTOPOM 3TO JIUIIO MMEET ITOCTOSTHHOE Me-
CTO XXUTEJIbCTBA) HA MOMEHT ITOIa4YM 3asIBIICHIS 00 YCHIHOBIICHUH WIIH 00 OT-
MEHE YCBIHOBJICHUS. TakmM 00pa3oM, B KaUeCTBE KOJUTM3NOHHOM TTPUBSI3KI
B 3TOIf HOPME BBICTYITACT JTUIHBIN 3aKOH YCHIHOBHUTEIIS.

BwMmecte ¢ TeMm mipu yCBIHOBJICHUM Ha TeppuTopun Poccuiickoit demepa-
LMY MTHOCTPAHHBIMU TpakIaHaMU WJIN JTAIaMU 0e3 IrpakaaHCcTBa peOeHKa,
SIBIIIONIErocsT TpaxkmannHoM Poccuiickoii Denepaiinm, 3aKOH HacTauBaeT
Ha coboaeHnu TpedoBanmii cT. 124—126, cr. 127 (3a uckimroueHreM 1oarl. 7
m. 1), cT. 128 m 129, c1. 130 (3a nckimoyeHneM ab3ama msroro), cr. 131—133
CK P®. ®aktryeckn Bce TpeOOBAaHMS POCCUIICKOTO 3aKOHOAATEIBCTBA, Ka-
caroIecs mopsiaka, OCHOBaHUM U YCIOBUI YCBIHOBJICHMS, JOJIKHBI OBITH
COOJTIOIEHBI B YKAa3aHHBIX CITy4Jasx, 32 HEKOTOPBIMU UCKITIOUCHUSIMMU.

TakuMm o06pa3oMm, CyIIECTBYIOT CIEAYIOIIUE OCOOEHHOCTU YCHIHOBICHUS
IeTeH, SIBJISTIOINXCS TpaxknaHaMu Poccuiickoit Peneparnn:

1. JI;1st yCHIHOBIICHUS IeTeit MHOCTPAaHHBIMU TpaXkKIaHaAMM U JTUIIaMU 0e3
rpaxmaHcTBa 1. 4 ¢T. 124 CK P® ycTtaHOBJIEHO 1Ba TPEABAPUTETHHBIX YCITO-
BusL. [lepBoe — HEBO3MOXHOCTB ITepedadr YCHIHOBIISIEMOTO peOeHKA Ha BOC-
IMMTaHUEe B ceMbU TpaxknaH Poccuiickoit Deaepaliniii, IIOCTOSHHO TTPOXKM-
BaloIInX Ha Tepputopum Poccuiickoit Menepanuu, 1160 Ha YCHIHOBIICHUE
POICTBEHHUKAM 3TOTO peOeHKa He3aBUCHMO OT TPaXkKIaHCTBa M MecTa XKU-
TEJIbCTBA 3TUX POICTBEHHNKOB. BTOpoe — nicteueHMe 12 MecsI1IeB O THS I10-
CTYIUICHUSI CBEICHUI O TaKOM pebeHKe B (peepalbHBIN 0aHK TaHHBIX O Jc-
TSIX, OCTaBIIMXCA Oe3 moreueHus ponuTeneit (cr. 1 demepanbHOTO 3aKOHA
«O rocymapcTBeHHOM 0OaHKEe MAHHBIX O ACTSIX, OCTABIIMXCS 0€3 IMOTICUCHUS
ponuTesnei»).

B atux memsx ct. 11 @enepanbHoro 3akoHa «O rocymapcTBeHHOM OaHKE
MAHHBIX O JETIX, OCTABIIMXCS 03 TOMECUYCHUST pOAUTEICii» YCTaHABINBACT
IIPaBWJIO, COTJIACHO KOTOPOMY MHOCTpaHHBIC TpakIaHe 1 JI1Iia 0e3 TpaxkIaH-
CTBa, JXeJIaroIIre YCHIHOBUTH peOeHKa, MMEIOT IIPaBO Ha JOCTYIT K KOH(DMIeH-
IUATFHONM MH(OPMAIINK O IETSIX IIPU HATMYUHM B COOTBETCTBYIOIICH aHKETe
pebeHKa MH(GOpPMAILIMA O Mepax, IIPUHATHIX OpraHaMM OTICKHW M TTOIICYM -
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TEJIbCTBA, PETMOHAJIEHBIMU OIlepaTopaMu 1 (pemepaaTbHBIM OIIepPaToOpOM, II0
YCTPOMCTBY (OKa3aHHUIO COMEUCTBHS B yCTPOMCTBE) peOeHKA, OCTaBIICTOCS O¢3
TOTICYCHUS pOAUTEIIC, Ha BOCITUTAHNE B ceMblo TpaxknaH Poccuiickoit Pe-
Jepallfi, TOCTOSTHHO IIPOXKMBAIOIINX Ha TeppuTopnu Poccuiickoit Demepa-
mu. Ha ocHoBaHMM cT. 6 ykazaHHoro deneparbHOro 3aKoHa MHOOPMALIUS
O TIPUHSITHIX Mepax IT0 YCTPOCTBY peOCHKA BKITIOYAETCsI B JTOKYMECHTHPOBAH-
HOM BHJIC B aHKETY peOcHKA, OPUTHHAII KOTOPOI XpaHUTCS Y peTMOHAJIBHO-
TO oIrepaTopa 6aHKa JAaHHBIX O JCTSIX, OCTABIIMXCS 0€3 ITOIeYeHMS POIUTE-
JIeii, a Konus — y pelepasbHOro oIepaTopa.

[1pu BEIHECEHNH CYyIeOHOTO PEIICHMS 00 YCHIHOBIICHUH CYII O0SI3aH TIPO-
BEPUTH COOJTIONCHNE Ha3BaHHBIX IIPOLICAYP Y YCTAHOBUTD, TIPS ATIPUHUMAIICH
JIA TIOIBITKY YCTPOICTBA peOeHKA B ceMbHU TpaxkaaH Poccutickoit Demepaiiimn
WJINA B CEMbH POICTBEHHMKOB peOeHKA, IIPOKMBAIOIINX 32 pyOeskKoM, a TAaKKe
HCTEK JIN IIeCTUMECSYHBIIN CPOK CO THS ITOCTAHOBKM peOCHKA Ha yIeT B be-
IepaTbHOM OaHKe TaHHBIX O HCTSIX, OCTABINMXCS O¢3 TTOIICUCHUS pOIUTEIICH
(ct. 272 TTIK).

2. Ecii pebeHKa KetafoT yCBIHOBUTH TpaknaHe Poccuiickoit demepaliinm,
ITOCTOSTHHO TIPOKMBAIOIINE 32 TIpeAeaamMu Tepputopnu Poccuiickoit Deme-
paIlru, TO YCHIHOBIICHIE TAKXKE HEBO3MOXKHO 1O MCTEYCHMS TOIa CO THS T10-
CTYIUICHUS CBEICHUI O TaKUX JETSIX B (DemepabHbBIN OaHK JaHHBIX O IETSX,
OCTaBIIMXCS O6¢3 TIOTICYCHUST POIUTEIICH.

3. 3agBneHus rpaxnaH Poccuiickoit @emaepaliin, TOCTOSHHO TPOXKM-
BaIOIINX 3a IIpenenaaMu Tepputopun Poccuiickoit denepanum, MHOCTpaH-
HBIX TpaXkImaH WX JINIL Oe3 TpaXkIaHCTBa, XKeJIaloIuX YCRIHOBUTh peOeHKa,
SIBJISTFOIIIETOCSI TpaskaaHMHOM Poccuiickoit @eneparii, ToIaroTCs B BEPXOB-
HbII cyll pecnyOauMKM, KpaeBoii, 00JJacTHOM Cyj, cyl ropoaa (peaepaibHOTO
3HAYCHUSI, CyI aBTOHOMHOI 00JaCT! M CYI aBTOHOMHOTO OKpPYyTa 10 MECTy
KUTEJIbCTBA WJIM MECTY HaXOXICHMS YCHIHOBISIEMOTO peOCHKA.

4. B coorBerctBunu co cT. 126.1 CK P® poccuiickie yChIHOBATEIN HE
BIIpaBe ITOJIb30BAThCS MPU YCHIHOBJICHUHN YCIyTaMU ITOCPETHUKOB. Takoe
IIpaBo, OMHAKO, IIPEIOCTABICHO MHOCTPAHHBIM I'paskaaHaM, KOTOPBIE MOTYT
BOCITOJIb30BAThCST IIOMOIIBI0 OPTaHOB U OpPTaHU3aIINit MHOCTPAHHEIX TOCY-
IIapCTB 10 YCHIHOBJICHUIO ACTe Ha TeppuTopuu Poccuiickoit Memepanum.
DTHU opTraHbl M OpTraHU3AlNU JOJIKHBI OBITH YIIOJTHOMOYEHBI HE TOJIBKO TO-
cyIapcTBOM cBoero npoucxoxneHus. [Tocranosnernuem I[pasureasctea PO
oT 4 Hos16ps1 2006 1. Ne 654 (pen. ot 16 nexa6pst 2014 r.) yrBepxaeHo IToso-
JKEHHE O ACSITeIbHOCTA OPTAaHOB M OPTaHM3aIIii HHOCTPAHHBIX TOCYIapCTB
IO YCHIHOBJICHUIO (YIOUepeHUIo) neTeil Ha Tepputopun Poccuiickoit Me-
Iepallii ¥ KOHTPOJIE 3a e OCYIIeCTBICHNEM. JIJaHHBIM TTOI3aKOHHBIM aK-
TOM OIIpEIeISICTCS ITOPSIIOK ITOTYyICHUS STUMHU OpraHaMK U OpTaHU3aIsI -
MU aKKpeIUTAINH.
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5. MMonoxenus ct. 127 CK PO «JIuia, nMmeroniye mpaBo ObITh YCHIHOBU-
TeJISIMI» TIPUMEHSTIOTCSI K MTHOCTPaHIIaM 1 JTUIaM 0e3 TpaxkIaHCTBa, JKeIaro-
MMM YCHIHOBHUTH peOeHKa, SIBIISIONIeTocs rpaxkagaHnHoM Poccuiickoit Me-
Iepallfu, 32 UCKITIOUCHUEM TOMII. 7 11. 1 3Toi cTathl. UIHBIMU CIIOBaMU, ISt
YCHIHOBJICHHUST TAKOMY KaHIUIATY B YCHBIHOBUTEIIM HET HEOOXOIUMOCTH JI0-
Ka3bIBaTh, YTO Pa3Mep ero IOXOAa ITO3BOJISICT 00ECIICUNTh YCHIHOBIIIEMOMY
peOeHKY TPOXUTOYHBIN MUHUMYM, YCTAHOBJICHHBIN B CyobekTe Poccuii-
ckoii Penepanun.

Ha ocobeHHOCTH IpolIenyp ¥ JOKYMEHTOB, TIOATBEPXKIAIOIINX ITPAaBO MHO-
CTpaHIICB 1 JIUII Oe3 rpakaaHCTBa OBITh YCHIHOBUTEISIMU, 00paIaeTCsl BHHU-
MaHue B 11. 14 moctanosnenus [Tnenyma BepxoBroro Cyma P® ot 20 anpens
2006 1. No 8 «O mpuMeHEHNH CylaMy 3aKOHOIATEILCTBA IIPU PACCMOTPEHUN
nes1 00 yChIHOBJIEHUU (YIOYEPEHUN ) AETE».

6. I1pu ychIHOBIIEHNY peOeHKa MHOCTPAaHHBIMU IpakIaHaMK MW JTULIAMU
0e3 rpaXXmaHCTBa, a Takoke rpakaaHamu Poccuiickoit demepalini, TOCTOSTH-
HO IIPOKMBAIOIINMU 32 pyOe:KOM, M BEIBO3¢ peOeHKa 3a mpeaeiibl Poccuiickoii
Denmepalinit CyIMIEeCTBYIOT O00ObEKTUBHEIC TPYIHOCTH B TIOIYICHUH OTYETa 00
YCIIOBUSAX KU3HU W BOCITUTAHUS YCHIHOBJICHHOTO peOeHKA.

C 11e/1bI0 YIIOPSIIOYUTH KOHTPOJIh 33 YCJIOBUSIMY XXKU3HU YCHIHOBICHHBIX
POCCUICKMX TpaxaaH 3a pyoexxoM [IpaButeabctBoM PD Obln yTBep:Kae-
HHI [1paBmia MOCTaHOBKM Ha YIeT KOHCYJIBCKUMH yUpexkneHussMu Poccmii-
ckoit Denepanyn aeTei, IBIIIommXcs rpaxknaHamMu Poccuiickoii @enepanm
¥ YCHIHOBJICHHBIX MTHOCTPAaHHBIMU TpakIaHaMM WU JTUIaMU 0e3 TpaxkmaH-
crtBa'. OQHAKO YKA3aHHEIN aKT HE OTMPEIesIsSeT IIOPSIIOK OCYIIECTBICHUST KOH-
TPOJIS 32 YCIOBUSMU IIPeOBIBAaHUS YCHIHOBIICHHOTO peOCHKA B CEMbE YCHIHO-
BUTEJICH, 1a U HE MOXET €TO OIPeAeIIsITh, TOCKOJIbKY HA OJWH U3 OPraHOB
Brmactu Poccuiickoit denepaninyt He UMEET IOPUCINKIINN Ha TEPPUTOPUH
IIPYTOTO TOCYIapCTBa.

Cyn Ha treppuropuu Poccuiickoii @enepaiiny BipaBe IMPOU3BECTH OTME-
HY YCHIHOBJICHUS TIPY HAJIMUYNH TOKA3aTeIbCTB, CBUICTEIBCTBYIONINX O Ha-
PYIICHUH IIpaB U MHTEPECOB YCHIHOBICHHOTO 33 pyOeXKOM, OMHAKO JTaTbHe -
1Iee UCTIOJTHEHUE CyIeOHOT0 PEIIeHNS 1 BO3BpaT pebeHKa B Poccuto 3aBUCSIT
OT IIPU3HAHUS PEIIeHUs POCCUIICKOTO Cyla Ha TEpPUTOPUU TOCYIApCTBa, T
HaXOINUTCSI peOCHOK.

Taxkum 06pa3oM, KOHTPOJIb 3a ICHCTBUSIMU YCBIHOBUTENICH, KOTOPEIE TTPO-
JKMBAIOT 3a py0oexkoM, (paKTUIeCcK! HEeBO3MOXKEH, 3a MCKITIOUCHUEM TeX CIIy-
yaeB, korga Poccuiickas Menepalinst SIBISICTCS YIAaCTHUKOM MEXXKIYHApPO. -
HBIX COTJIAIICHUI, TIPeIyCMaTPUBAIOIINX BO3MOXHOCTb TAKOTO KOHTPOJIS,

" Cwm.: TlocraHoBieHNME [TpaButenscta PD ot 29 mapra 2000 r. Ne 275 (B pex. ot 10 despa-
12014 1.).
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OCYIIIECTBIIEMOr0 KOMIICTCHTHBIMU OpraHaMU TIPMHUMAIOIIETo ToCcymaap-
CTBa, KOTOPBIC MepeaaloT MH(PpOPMAIINIO O SKU3HU YCHIHOBIICHHOTO peOeHKa
opranaMm Biactu Poccuiickoit Demeparmn’'.

YchIHOBIICHNE AEeTEH, MMEIOIINX MHOCTPAaHHOE TPaXKIaHCTBO, IpakaaHa -
Mu Poccuiickoit denepanny moganHsieTcs 3akoHy cyaa. [1pu aToM B cOOT-
BercTBUM € a03. 4 11. 1 cT. 165 CK P® HeoOX0AMMO MOJIydUTh COTJIACHE 3a-
KOHHOTO TIpeACTaBUTEIISI peOeHKA M KOMIICTCHTHOTO OpraHa TOCyIapcTBa,
TrpaXXIaHUHOM KOTOPOTO SIBIISICTCS PEOCHOK, a TaKKe, €CIU 3TO TpedyeTcs
B COOTBETCTBUM C 3aKOHOIATEIHCTBOM YKa3aHHOTO TOCYIapCTBa, COIIacue
pebeHKa Ha YCHIHOBJICHHUE.

Oneka u nonevumenscmeo ¢ «<UHOCMPAHHbIM Inemenmom». B HacTosIIee
BpeMst Poccust He y9acTBYeT B KAKMX-TMO0O MEKIYHApOMTHBIX aKTaX, COIEP-
JKaIIMX HOPMBI MaTepHAIBHOTO TIpaBa, PETyINPYIONINE OIIEKY 1 ITOTICINTEITb-
CTBO C MTHOCTPAHHBIM 3JICMEHTOM, WJIM B MEKIYHAPOIHBIX aKTaX, YCTAHABIIM -
BarOIIMX TPAaHCHAIIMOHAIbHBIC IMPOLICAYPHI IPU3HAHWSI MJIM BOCCTAHOBJICHUST
OITeKH 1 TIOTICYNTEILCTBA. MeXKIy TeM, HalpuMep, TOCYIapCcTBa — YIaACTHH -
ku CoBeta EBpOIBI 3aKIIOUMIIN TaKOTO poja coriameHne — KoHBeHINIO
O MIPU3HAHUM U UCTIOTHEHUN PEIICHU OTHOCUTENIPHO OIeKHW Hal IeThMU
1 BOCCTAHOBJICHMST OTICKMU.

Poccniickas @enepanusa yuactByeT B KonBenuuu ctpan CHI «O npaBo-
BOI TTOMOIITX 1 IIPABOBBIX OTHOIIICHMSIX 10 TPAXKIaHCKIM, CEMEITHBIM 1 yTO-
JIOBHBIM JIeJIaM», BCTYIUBILIEN B cyuty s Hee 10 nekadps 1994 r.” Drort me-
KIYHAPOIHBIA aKT comepKUT (CT. 33) clleayrone KOJUTM3NOHHBIE HOPMEL:
IIPY YCTAHOBJICHUM WJIA OTMEHE OIEKH U TOIICYNUTEILCTBA TOMJICKUT TIPH-
MEHEHMIO JIMIHBIN 3aKOH peOeHKa, IIPU 3TOM 00SI3aHHOCTh IIPUHSTH OTIEKY
WJIN TIOTICYUTEIBCTBO OMPEISISIeTCS JIMIHBIM 3aKOHOM OITeKyHA WJIU TIO0TIe-
quTessa. BHyTpeHHME TIpaBOOTHOIICHUS OIIEKH U TTOIICYNTEILCTBA PETyiIH-
PYIOTCSI 3aKOHOM TOCYIapCTBa, KOTOPOE ITPOM3BEJIO YCTAHOBICHHE OITCKH.

Hopwmbl, perynupyolire OTHOIIEHMS OTICKN 1 ITOTICYUTEIbCTBA C MHO-
CTpPaHHBIM 3JICMEHTOM, COIEPKATCSI TAKKE B HAITMOHAJTBHOM 3aKOHOIATEIh-
ctBe Poccuiickoit ®enepatm. Ctathst 1199 'K PO ncnonb3yer aHaIOTMIHBIC
BBIIICTICPCUYNCIICHHBIM KOJIIM3NOHHBIC IIPUBSI3KH, JOOABIISISL, YTO K BHYTPEH-
HUM TIPAaBOOTHOIIIECHUSIM OTIeKH (TTOTICYMTEIbCTBA) B Cydae, KoTaa JIUIIO,
HaxXomsIIeecs oI OTeKOM (ITOIMeYNTEIILCTBOM), MMEET MECTO SKUTEIIbCTBA
B Poccmiickoit Peneparum, mpuMeHSIETCS POCCUIICKOE TIPaBO, €CJIM OHO 00-
JIee OJIATOTPUATHO IUIST 3TOTO JIATIA.

! Cwm., Hanpumep: JloroBop mexny Poccuiickoit denepanveit u MtanbsaHckoii Pecry6nnkoit
0 COTPYIHMYECTBE B 00JIACTH YCHIHOBIIEHUSI (yIouepeHus) neteii, JloroBop mexny Poccuiickoit
Denepanueit u @paniry3ckoit Pecrryoinkoit o coTpyaIHUYECTBE B 00JIaCTH YCHIHOBIEHUS (YIO-
YepeHus1) IeTeil.

* C3 P®. 1995. Ne 17. Cr. 1472.
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§ 5. YcranoBiieHue cojiep:KaHus U OrpaHMYeHre NPUMEeHEHHs HOPM
HHOCTPAHHOTO CEMEHOro MpaBa

[TpoGaeMbl yCTaHOBIIEHMST COIEPXKaHUSI HOPM MHOCTPAHHOTO CEMEIHOTO
MpaBa 3aTparuBaloT He TOJBKO CYIbl, HO M OPTaHbl 3aIIUCH aKTOB IrpakIaH-
CKOTO COCTOSTHYSI, OPTaHbl OTEKH 1 TTOTICUUTETHCTBA U JIP.

[IpuMeHeHre HOPM MHOCTPAHHOTO CEMEMHOTO MpaBa BKIIIOYaeT B ceOsI
CJIeIYIONINE acTIEKThI:

1) mopsiIOK yCTaHOBJIEHUST COiepKaHWsI MTHOCTPAaHHOTO CEMEHOTO MpaBa;

2) OpSIAOK TOJKOBAaHUS U OCOOEHHOCTU MTPUMEHEHUsT MHOCTPAHHOTO
MpaBa;

3) onpeiesieHUE HATMYMSI OCHOBAHMI K OTKa3y B IPUMEHEHUHY MHOCTPaH -
HOTO CEMEIHOTO TIpaBa;

4) mopsIIOK MPUMEHEHMST MaTepHaIbHOTO TIpaBa MPU HEYCTAHOBJICHUN
conep>KaHUsI MTHOCTPAaHHOTO CEMEIHOTO Mpaga.

[IprMeHeHre HOPM MHOCTPAHHOTO CEMEHOTO TTpaBa IMPOMCXOIUT B COOT-
BETCTBUH C KOJUIM3MOHHBIMU HOPMaMU, KOTOPBIE CONMEPKAT OTCHIIKY K ITpa-
BY OINpe/ieJIEHHOTO TocynapcTBa, Kak Poccuiickoit Denepaliuu, Tak U Apy-
T'MX TOCYIapCTB.

CornacHo 11. 1 ct. 166 CK P®D npu npumenenuu Hopm unocmpannoz2o cemeii-
HO020 npaea coodepiicanue IMUX HOpM YCMAHABAUBACMCS 8 COOMBEMCMBUU C UX
oQUUUANbHBIM MOAKOBAHUEM, NPAKMUKOU NPUMeHeHUs U OOKMPUHOU 8 KOH-
KpemHom UHOCMPAHHOM 2ocydapcmee. DTO 03HAYAET, YTO MHOCTpaHHOE Tpa-
BO JOJDKHO TTPUMEHSITHCS TaK, KAK OHO TIOHMMAETCS U TIPUMEHSIETCS B COOT-
BETCTBYIOIIIEM TOCYIapCTBE.

BaxxHoe 3HaueHue MpU NOJyYeHU MH(GOPMAllMi OTHOCUTEIbHO MHO-
CTPaHHOTO 3aKOHOJIATEIbCTBA NMEIOT MEXKTyHapOIHBIE JOTOBOPHI, OIIpe/ie-
JISTIONIME TaKOW TTOPSIIOK 0OMeHa MH(popMaIveil, 1 KOMIIETEHTHbIC OpTaHBbl,
B yacTHocTu EBporeiickast KOHBEeHIsT 00 MHMOPMAI OTHOCUTETHHO MHO-
cTpaHHOro 3aKkoHoaarenbeTBa (JIonmoH, 7 utons 1968 .)', cormacHo KOTopoii
JoroBapupatoiuecsi CTOpoHbI 005I3yI0TCSI TTPEAOCTaBIISTh APYT APYTY B CO-
OTBETCTBMHU C MOJIOXEHUSIMM HacTosIeii KoHBeHIIMM nH(MOpMAaIInIo OTHO-
CUTEJIbHO CBOETO 3aKOHOIATEIbCTBA U ITPOLIEIYP B IPakIaHCKOW M1 KOMMED-
yecKoit cpepe, a Takke ux cyaeOHON CUCTEMBI.

Kax npaBuio, cyabl He 001aaa10T He0OXoAMMOIt MHMOpMaleit OTHOCH-
TeJIbHO MHOCTPAHHOTO 3aKOHONATEIbCTBA, a TAKXKe ITOHMMAaHMS €ro Colep-
>KaHWsI M1 0COOeHHOCTE! ITpuMeHeHus. OKa3aTh [TOMOIIb B YCTAHOBJICHUHN CO-
JIEp>KaHUST HOPM MHOCTPAHHOTO CEMEMHOTO TIpaBa MOTYT:

1) MunucrepctBo 1octuiuu PO;

' Tlo MocraHosneruio Cosera Munuctpos CCCP ot 28 neka6pst 1990 r. Ne 1351 CCCP npuco-
enuHuics K Hactosiieit Kousenunu. Konsenuus Berynuia B cuty st CCCP 13 mast 1991 1.
(BronneTeHb MeXIyHapOAHBIX 10roBopoB. 2000. No 1).
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2) npyrre KOMIIETCHTHEIE opraHbl PD;

3) BKCIIePTHI;

4) 3aMHTEepeCcOBaHHBIC JIUIIA.

Cratbs 2 EBporeiickoit KOHBEHIINN 00 MH(MOPMAIIUT OTHOCUTEIHLHO MHO-
CTPaHHOTO 3aKOHOIATEIHCTBA IIIACUT, UTO Kaxknas JJoroBapuarorasicst Cto-
pOHa CO3IaeT WM Ha3HavaeT eAWHBIN OpraH: IS ITOJYICHMS 3aIIpOCOB 00
nHMOPMAIINH U TSI IIPUHSITUS Mep 110 3ThM 3arpocaM. [lorydarormiee yape-
KIEHNE MOXET OBITh IM0O0 MIUHUCTEPCKUM JeTIapTaMEeHTOM, JIN0O APYTUM
rOCyIapCTBEHHBIM OPTaHOM.

MunuctepcTBo octuiiu P® B cootBeTcTBNY ¢ o, 27 m. 7 ITomoxke-
HUs 0 MuaMCcTepcTBe IocTunmy P® ocyimecTBisgeT oOMeH paBoBoit MHMOP-
Malyeil ¢ THOCTpaHHBIMU TOCYIapCTBAMM. YUPEXKICHUS IOCTUIINN OKa3bI-
BaOT ITOMOIIb B YACTU IIPEIOCTaBICHIS MH(MOPMAIINK O CONEPKaHUH ITpaBa
B COOTBETCTBHH C MEXKIYHAPOTHBIMU TOTOBOPAMH O TIPAaBOBOI ITIOMOIITH (Ha-
npuMep, cT. 2 JloroBopa mexny Poccuiickoit Menepanmeii 1 Pecriydamkoit
Keipreizctan ot 14 ceHtsa6pst 1992 r. «O nmpaBoBoOit MOMOIIY Y ITPABOBBIX OT-
HOIIICHUSIX TI0 TPAKIAHCKUM, CEMEIHBIM 1 YTOJIOBHBIM JIeJIaM>» ).

K nmpyrum koMmeTeHTHBIM opraHaMm Poccuiickoit Demepalimt OTHOCSTCS
TIPEXIE BCETO KOHCYJIBCKIE OpTaHbl, JeHCTBYIOIINE B COOTBETCTBUH C KOH-
cynbcKUMU KOoHBeHIMAMU. CormacHo 11. 8 [1ooXXeHsT 0 KOHCYIBCKOM Y4-
pexnennn Poccuiickoit @enepanum, yrBepkaeHHOTO YKa3om I1pe3umeH-
ta PO ot 5 Hoa6ps 1998 r. Ne 1330, B pyHKIINN KOHCYIBCKUX YIPEKICHU I
BXOIUT (hOpMHUPOBaHNE OAHKOB JAaHHBIX IO 3aKOHOIATEILCTBY TOCYIAPCTB
peObIBaHUSI.

B kadecTBe 3KCITEPTOB, T.€. CIICIINAIICTOB B 00JIaCTH MHOCTPAHHOTO TIpa-
Ba, MOTYT BBICTYIIATb HE TOJBKO CIELIMAIUCTBI POCCUMCKUX TOCYAAPCTBEH-
HBIX OpTaHU3aLN, HO TaKXKe IIPEACTABUTEIN MEXIYHAPOIHBIX, MTHOCTPAaH-
HBIX, HETOCYIapCTBeHHbIX opranu3anuii. CornacHo 11. 6 ct. 2 deaepaabHOTO
3akoHa oT 31 mag 2002 r. Ne 63-D3 «O0 agBOKATCKOM A€ATEITLHOCTHA U a1BO-
katype B Poccuiickoit Demeparnm»’ afBoKaThl KHOCTPAHHOTO TOCYIapCcTBa
MOTYT OKa3bIBaTh I0PUANICCKYIO TIOMOIIb Ha Tepputopuu Poccuiickoir Me-
JIEpaLMK 110 BOIIPOCaM IIpaBa TaHHOTO MHOCTPAHHOTO TOCyIapCTBa IIPH YCII0-
BHM PETUCTPAIIH B CIICIIMAIGHOM PEECTPe B COOTBETCTBHUM C IIOCTAHOBIICHUEM
IIpasureascTBa PO ot 19 centsaops 2003 r. Ne 584 «O6 yrBepxkaeHnu [1omo-
JKEHUSI 0 BEICHUN peecTpa aIBOKAaTOB MHOCTPAHHBIX TOCYIAPCTB, OCYIIECT-
BIISTIOIIIMX aABOKATCKYIO MeITeIbHOCT Ha TeppuTopun Poccmiickoit Memepa-
uun»’. Bes perucrpannm B ykazaHHOM PeecTpe ocylecTBIeHIe aBOKATCKOM

' C3 P®. 1998. Ne 45. Cr. 5509.
> C3 P®. 2002. Ne 23. Cr. 2102.
* Poccuiickas razera. 2003. 1 okrsi6pst. Ne 195.
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IeITeIPHOCTU aIBOKaTaMU MHOCTPAaHHBIX TOCYIapCcTB Ha Tepputopun Poc-
cuiickoit Memepanuy 3ampenraeTcs.

DKcnepT MOXKET OBITH OTTpeIesIcH KaK 10 MHUIIMATHBE Cyaa, TaK 1 IT0 MHH -
LIMaTUBE CTOPOH, MPYTUX 3aMHTEPECOBAHHBIX JINII, yYacTBYyOmuX B faeie. Cyi,
KaK IIpaBWJIO, TIPOM3BOIUT Ha3BaHHBIC NEHCTBUSI HA CTAINH ITOATOTOBKH K CY-
JeOHOMY pa30MpaTeIbCTBY.

B cootBercTBuu ¢ a63. 3 1. 1 cT. 166 CK PD 3aunmepecosannvie auva
enpase npedcmaesnsims OOKyMeHmol, NOOMeepucoaroujue cooepucanue Hopm UHo-
CMPAHHO20 CeMelIH020 NPasa, Ha KOMOPble OHU CCbIAAIOMCS 8 0D0CHOBAHUE C80~-
UX mpebo8arull UAU 803PANCCHUIL, U UHbIM 00pPa30M cOOelicmeosams cyoy uau
OpeaHam 3anuUc aKmoe 2pancoaHcK020 COCMOSHUSL U UHbIM OP2AHAM 8 YCma-
HOBACHUU COOCPIHCAHUSL HOPM UHOCMPAHHO20 cemelino2o npasa. CyII WIIN WHBIC
Ha3BaHHBIC OpTraHbl HE MOTYT TPeOOBaTh OT JAHHBIX JIUII TIPEACTABICHUS J0-
KYMEHTOB, TTOATBEePKAAIONINX CONep:KaHNe HOPM MHOCTPAHHOTO TIpaBa, TaKk
KaK 3TO SBJISICTCS UX IPaBOM, a He 00S3aHHOCTHIO.

Ha npaktuke He Bcerma pean3yroTcs BhIIICHA3BaHHBIC BOBMOXHOCTH YCTa-
HOBJICHWSI HOPM MHOCTPAHHOTO TIpaBa. 1S pa3pemeHus CIIopoB IIPH OTCYT-
CTBUM MH(OPMALINK O COAEePKaHU HOPM MHOCTPAHHOTO TIpaBa POCCUMCKIE
CYIIBI, OpTaHbI 3arca 1 APYTHUe OPraHbl IPUMEHSIOT OTHOCTOPOHHIOI KOJUTA3H-
OHHYIO IIPUBSI3KY «3aKOHA CYylIa», T.e. 3aKOHOIaTeIbcTBO Poccuiickoit Mdenepa-
LMY B COOTBETCTBUM C I1. 2 cT. 166 CK P®. 3aK0HOIATEILCTBOM HE OIpeaeIeH
CPOK, TI0 UCTEYCHNHN KOTOPOTO B CIydae HEYCTAHOBJICHUS CONEPXKaHUS HOPM
MHOCTPAHHOTO TIPaBa MOXKHO IIPUMEHSITh POCCUIICKOE 3aKOHOIATEIIECTBO. DTO
00YCJIOBJICHO B OIIPEICICHHOM CTEIICHH 1 TEM, UTO TaHHBIC ICCTBHS JOJDKHBI
IIPOM3BOIUTLCS TIPEKIE BCETO HA CTAINU TIOATOTOBKH Jejia K CyaeOHOMY pa3-
oupaTtenbeTBY, cpoku Kotopoii I'TIK PM He mperycMOTpeHbI.

JpyruM ocHOBaHMEM TSI HEIIPUMEHEHUSI HOPM MHOCTPAHHOTO CeMeii-
HOTO TIpaBa SBJISICTCS IIPOTUBOPEUNE STUX HOPM OCHOBAM IIPaBOIIOPSIIKA
(rryommaHoMy nopsinky) Poccuiickoit @eneparinmi. OroBopKa o MyoJIMIHOM
MTOpsIIKEe XapaKTepHa MIJIsg OOJBIIMHCTBA CTpaH, B YACTHOCTHU IJIST ABCTPUM,
Bpaswmu, ['epmanun, ['petnm, Utamum, [opryramm u ap. OroBopKa o myo-
JIMYHOM TIOPSIIKE XapaKTepHa M IJIsT PYTUX HOPMATUBHBIX TIPABOBBIX aKTOB,
a TaKKe U1t MeXKIyHapoaHbIX 7oroBopoB. B c¢r. 1193 'K P® yka3niBaeTcs Ha
TO, YTO OTKa3 B IIPUMEHEHUH HOPMbBI MHOCTPAHHOTO IIpaBa HEe MOXET OBITh
OCHOBAH TOJIbKO Ha OTJIMIMH ITPABOBOM, IOJUTUICCKON YIJIM SKOHOMUIECKOM
CHCTEMBbI COOTBETCTBYIOIIETO MHOCTPAHHOTO FOCYIapCcTBa OT IIPAaBOBOA, TO-
JIMTUYECKOM MM SKOHOMMYECKOM cructeMbl Poccuiickoit Denepanuu, 4To
MOKET MMETh 3HAUCHUE U [IJIT CEMEITHOTO TIpaBa.

TepMuH «ITyOIMIHBII TOPSIIOK» TTOHMMAETCS TTo-pa3HoMy. B 3akoHOma-
TEJIbCTBE Pa3HBIX CTPAaH U B POCCUICKOM 3aKOHOIATEIBCTBE, KaK U B MEXKIY-
HapOIHBIX JOTOBOpPAX, IPUMEHSIOTCS pa3Hble (popmymupoBku. [Tomx Tepmu-
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HOM <«ITyOJTMIHBIN TTOPSIOK» IIOHMMAIOTCS IIPEKIE BCETO OCHOBOIIOJIATAIOIIINE
IIPUHIIAIIE TTPaBOIIOPSIAKA, a UMEHHO MojioxkeHus Koncturyumu PO, mpuH-
LIUTIBI TPAKIAaHCKOTO 3aKOHOJIATENIbCTBA, MpeaycMoTpeHHble cT. 1 K PO,
IIPUHIIAITBE CEMEITHOTO 3aKOHOIATENIBCTBA, IpeaycMoTpeHHBIE CT. | CK PO,
U JIp.

B Hayke IpUHSATHI IBe KOHIICITIIAY ITyOJMIHOTO MOPSIAKA: TTO3UTUBHAS
1 HeTaTHUBHAs.

ABTOpPOM TIO3UTUBHOM KOHIICITIINY HA3BIBAIOT (PPaHITy3CKOTO YICHOTO
XIX B. [Nunne. [To3uTuBHAS KOHLENLMS ONpeaessieT IyOJIMYHbBIN TOPSIIOK
IIyTeM TIepeUNCIICHNS 3aKOHOB, TIPUHIINITIOB, KOTOPBIE TOJLKHBI IIPUMEHSITh-
csI HE3aBHUCUMO OT COIEPKaHMSI HOPM MHOCTPAHHOTO IIpaBa.

HeraTtuBHas KoHIIeILMs TyOJMYHOIO IOPsIIKa OlpeesieHa B ¢T. 6 BBon-
HOTO 3aK0Ha K ['epMaHCKOMY IpakIaHCKOMY YIIOKEHHIO, COTJIACHO KOTOPOIA
IIpaBOBast HOpMa MHOCTPAHHOTO TOCYIapCTBa HE TIPUMEHSICTCS, €CITN e¢ TIPH-
MEHEHUE BEIET K Pe3yIbTaTy, KOTOPHII IBHO HECOBMECTUM C OCHOBHBIMU
MIPUHIINIIAMY TepMaHCKOTO TIpaBa. [1pu 3ToM ompenensieTcss MHOCTPaHHBIN
3aKOH, KOTOPBII HE MOXET OBITh IIPUMEHEH B CJIydae IIPOTUBOPECUMS HAIINO-
HaJIBHOMY ITyOTMIHOMY Mopsiaky. Jutst cemeitHoro mpaBa Poccuiickoit Memne-
panmy XapakTepHa HeraTUBHAsT KOHIICTITINST.

OroBopka o IyOJIMIHOM TIOPSIKE IPUMEHSCTCS TIPU IPU3HAHUN U WIC-
IMOJTHEHUM PEIICHUIT MHOCTPAaHHBIX CyIoB. TakK, ecu pelIeHne MHOCTPaH-
HOTO cyaa IIPOTUBOPEUYNT MyOoImIHOMY mopsiaky Poccuiickoit ®denepatimm,
TO OHO He MOXKET OBITh IIPU3HAHO B Hallleli cTpaHe. [1omoOHbBIE OTOBOPKM CO-
IepKaTcs M B MEXKIYHAPOIHBIX COTTIAIICHUSX, HaIIpuMep, B cT. V KoHBeH-
LIMY O TIPU3HAHWY U IIPUBEACHNH B UCIIOJTHEHNE MHOCTPAHHBIX apOUTpaXK-
HbIX pemrenuii (Hpio-Mopk, 29 nexabpst 1958 1.)".

CoracHo cT. 24 KoHBeHIINN 0 3aIlIUTe IeTeil U COTpyIHUYECTBE B 00J1a-
CTU MEXTOCYIapCTBeHHOTo ychiHOBIeHus (['aara, 29 mast 1993 r.) B npu3Ha-
HUU YCHIHOBIICHUS B JTI000M Jl0TOBapMBaIOIIEMCSI TOCYIapCTBE MOXET OBITh
OTKa3aHO TOJIFKO B TOM CJIydae, eCJIM YCHIHOBIICHNE SIBHO IIPOTUBOPEYUT €TI0
ITyOJTMYHOMY HOPSIIKY, IPUYeM MHTEPECHl peOeHKA JOJIKHBI OBITh YITCHHI.

B xadecTBe IIprMepoB IMPOTUBOPEUNST POCCUICKIM ITPUHIIATIAM ITYOIIMYHOTO
TTOpSIIKa MOKHO Ha3BaTh HOPMBI MTHOCTPAaHHOTO 3aKOHOIATEIBCTBA O HEPaBHO-
MIpaBUY MY>KIWH ¥ JKESHIIVH, TIOJIMTaMHBIX Opakax. OIHAKO TaKKe IIPOTHBOPE-
41T He MOTYT CJTY>KATh OCHOBAaHMEM IUTST OTKa3a B IIPU3HAHNH COOTBETCTBYFOIIMX
IIPaBOOTHOIICHNI, BOSHUKIIINX B CTPaHaXx, Te AeMCTBYIOT JaHHBIC HOPMEL. Tak,
OymyT npr3HaHBI B Poccry rpaBoBEIe ITOCIICICTBUS PACTOPXKEHIST Opaka, OCyIIe-
CTBJICHHOTO 3a TPaHULIEH, TT0 OCHOBAHMIO, HE TTPEAYCMOTPEHHOMY POCCUMCKIM

! Patudunmponana I[Npesunuymom BepxosHoro Coseta CCCP 10 asrycra 1960 r. 1ins1t CCCP
BeTymma B cuity ¢ 22 Hosiopst 1960 r. (BectHuk Beiciiero Apourpaxktoro Cyna PO. 1993. Ne 8).
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3aKOoHOAaTeILCTBOM. ConepsKaHme MOHSTHS «ITyOIMIHBIN ITOpsIoK Poccriickoi
Denepari» He COBMATACT C COAEPKaHNEM HAITMOHATEHOTO 3aKOHOIATE IbCTBA
Poccuiickoit Demepalini, 4o TOATBEPKIACTCS U CyIeOHOM TpakThKoi'. Taxk,
Bepxosnriii Cyn PD pazbacHseT: «[TockombKy 3akoHoIaTeIbeTBO Poccuiickoii
Denepary goITycKaeT IIPUMEHEHIE HOPM HMHOCTPAHHOTO TOCYIApCTBa (CTAThs
28 3akona Poccuiickoit Menepanmnu «O MeXIyHApOTHOM KOMMEPUYECKOM ap-
ouTpaxe»), HAIMINE TPUHIUITMATEHOTO Pa3INIMsI MEXITY POCCUMCKIM 3aKO0-
HOM 1 3aKOHOM JIPYTOTO TOCYZapCTBa CaMo 110 ceOe He MOXKET OBITh OCHOBAaHUEM
IUTSI IPMMEHEHUST OTOBOPKY O TTYOJIMIHOM MOpsiIKe. Takoe IMpUMeHEHHEe 3TOM
OTOBOPKM O3HauaeT OTpHUllaHue TpuMeHeHns B Poccuiickoit denepatim mmpa-
Ba MTHOCTPAHHOTO TocyaapcTBa Boood1e. [Tox «imyommaHbM rmopsinkoM Poccmii-
ckoii Mepeparit» TOHMMAIOTCSI OCHOBBI OOITIECTBEHHOTO cTpost Poccuiickoro
rocymapctBa. OToBOpKa 0 IyOJTMIHOM ITOPSITKE BOZMOXKHA JIVIITh B TeX OTICITb-
HBIX CITyJasixX, KOraa MpUMeHEeHNE MHOCTPAHHOTO 3aKOHA MOTJIO OBbI IIOPOIUTH
PE3YIIBTAT, HEAOIYCTUMBII C TOUKM 3PEHMS POCCUICKOTO TIPAaBOCO3HAHMST» .

[IpuMeHeHME OTOBOPKH O IMMyOJIMIHOM TIOPSIAKE OOYCIOBIMBAET ITOCTA-
HOBKY BOIIpOCa O IPMMEHUMOM IIpaBe, TTOCJIe TOro KaK B pe3yJbTaTe Ieii-
CTBUS YKa3aHHOI OTOBOPKM OBLIO MCKIIOUEHO IIPUMEHEHNE BRIOPAHHOTO
Ha OCHOBE KOJIJTM3MOHHOI HOPMBI MHOCTPAHHOTO IIpaBa. B cooTBeTCcTBUNI
cocr. 167 CK P® B 5TO0M Ciy4yae mpuMeHsIETCS 3aKOHOAATEIbCTBO Poccuii-
ckoii Penepaninn.

1 Omnpenenenne BepxoBHoro Cyna PO ot 25 centsa6ps 1998 r. // Bionnerens BepxoBHoro
Cyna P®. 1999. Ne 3.

2
Tawm xe.
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OPUAMYECKUI XYPHAN AN NPOGECCUOHAIOB

«BECTHIMK I'PACKAAHCKOI'O ITPABA»

BecTHMK rpaxpaHCKoro npasa — 3TO NEPBbIA U eJUHCTBEHHbI HayUHbIN XXypHan, KOTOPbIN
nocBsALLeH 06CYXAEHNIO Hanbosee 3HaUMMbIX MPOEKTOB B 0651acTy rpakaaHcKoro npasa Poccun.

Bnepsble xypHan Hayan BbIXOAUTDL elle B AopeBositounoHHon Poccun (1913 1917 rr.) u, no
MHEHMIO CaMbiX BULHbIX LMBUNMCTOB TOro BpeMeHU, 6bll Mpr3HaH OAHUM M3 CaMblX aBTOPW-
TETHbIX PUJNYECKIX N3LAHWIA.

CoBpeMeHHbI «<BECTHIK rpa)AaHCKOro npaBa» COAEPXKUT aHaNn3 Hanbosiee OCTPbIX BOMPO-
COB POCCUIACKOTO 1 3apyOeXXHOro rpaxAaHCKoro Npaga, B HeM LWMPOKO MpefcTaBieHa LuBK-
NINCTNYECKas MbIC/b MPOLLIOrO — MaTepuarbl, MOPOI HEU3BECTHble COBPEMEHHOMY IOPUCTY.

MKypHan cTaBuT CBOeN LeNiblo pasBUTUE LMBUINCTUYECKON Mbican B Poccnm, pacnpoctpaHe-
HVe ee BNVAHUA Ha 3aKOHOTBOPYECTBO 1 MPaBOMpPUMEHEHNe.

OCHOBHbIE PYBPUKU XKYPHAJIA:

B MPOBJIEMbI YACTHOTO (TPAXXAAHCKOTO) MPABA
B TPAXXOAHCKOE NMPABO B KOMMEHTAPUAX

B MHOCTPAHHAA HAYKA YACTHOI'O NPABA

B MOJIUTUKA NMPABA

B LUMBUNTNCTUYECKAA MbIC/Tb NPOLLNIOIO

B KPUTUKA U PELIEH3UN

naeHwbili pedakmop E.A. CyxaHos

NMEPUOANMHOCTb U3AAHNA — 6 HOMEPOB B rop
W3panne xypHana ocy 000 ¥ Knid oM B. Ema»

CronmocTb rogoBoi nognuckn Ha 2016 r. — 3 300 py6.

OdopMUTb MOAMNCKY MOXKHO Ha caliTe WwWw.mvgp.ru
unu no tenedoHy +7 (495) 649-18-06.

MopgnncHble nHaeKcbl Ha 2016 rog:

AreHTctBO «Pocneuatb» — 36771,
«[lpecca Poccnm» — 36978 (nonyrogosas).
Mprobpect HoMmepa >KypHanoB Bbl MoXeTe B pefakumy Mo agpecy:
Mockga, yin. JlTobaueBcKoro, A. 92, kopn. 2.
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PERSONALIA

CTonmocCTb pefakuMoHHOM nognucku Ha 2016 rog;

rofoBas (6 Homepos) — 3 000 py6.
nonyroposas (3 Homepa) — 1 500 py®6.

OdopmMunTb NOANMNCKY MOXKHO Ha caiTe WWW.Vgpr.ru unm no tenepoHy +7 (495) 649-18-06

MoanucHble nHaekcbl Ha 2016 ropa;:

+ O6beanHeHHbIN KaTanor «lpecca Poccumn» — 90988
« Katanor «Pocnevatb» — 85014
- KaTanor «Ypan-fpecc» — Ten. (495) 961-23-62

MprobpecTn HoMepa »KypHasnoB Bbl MoXeTe B peflakumu Mo agpecy:
MockBa, yn. JlTobaueBckoro, a. 92, kopn. 2,

Ten./dakc + 7 (495) 649-18-06; www.vgpr.ru; e-mail: vgpr@vgpr.ru



